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PREFACE 


TO    THE   AMERICAN    EDITION. 


Tbb  design  acnd  scope  of  this  work  may  be  gathered  from  the 
Author's  preface.    It  is  "  to  supply  the  student  with  a  concise 

« 

and  connected  statement  of  the  present  law  and  practice  affect- 
ing  vendors  and  purchasers  of  real  estate,  and  the  practitioner 
with  a  poirtable  book  of  reference  to  the  recent  and  the  most 
important  early  authorities  on  the  subject." 

An  examination  of  the  work  will  determine  how  far  and  how 
faithfully  the  plan  proposed  has  been  executed.  The  reader 
will  discover  that  it  is  an  elegant,  learned,  and  lucid  exposition 
of  one  of  the  most  interesting  and,  at  the  same  time,  most 
abstruse  branches  of  the  law.  He  will  find  the  arrangement 
good,  and  the  several  points  clearly  stated  and  satisfactorily 
supported  by  authorities.  He  will,  moreover,  be  aided  in  his 
investigations  by  a  very  copious  index  and  a  very  full  table  of 
contents  and  table  of  cases. 

Having  been  very  recently  issued  from  the  London  press,  it 
contains  numerous  important  decisions  which  cannot  be  found 
in  any  other  treatise.  It  has  profited  by  the  labors  of  all  its 
predecessors  in  this  field  of  inquiry,  and  has  aimed  (as  we 
think  snccessfuUy)  at  a  mean  between  meagerness  of  statement 
on  the  one  hand  and  prolixity  on  the  other.     Whatever  in 
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SuGDEN  ON  Vendors  is  still  law,  has  been  carefully  preserved, 
freed  from  cumbrous  and  useless  detail ;  while  all  that  is  obso- 
lete and,  consequently,  of  no  practical  utility,  has  been  dropped. 

That  the  work  will  fully  answer  the  purposes  of  its  Author, 
as  announced  ^x)ve,  there  cannot  be  a  doubt  Indeed,  it  must 
eventually  become  a  text  book  for  students,  be  the  companion 
of  every  lawyer,  and  go  into  the  hands  of  many  holders  of  real 
estate  who  do  not  belong  to  our  profession. 

The  present  American  is  considerably  enlarged  fipm  the 

English  edition.    The  notes  which  are  extremely  copious  con- 

> 

tain  very  full  citations  from  the  English  as  wett  as  American 
cases,  and  from  all  the  works  which  cduld  throw  light  on  the 
subjects  treated.  Among  the  more  important  of  the  latter  may 
be  mentioned  the  Treatise  of  Sir  E.  Sugden  on  Vendors  ; 
The  American  Chancery  Digest,  third  edition ;  and  Mr. 
Barbour's  Practice  of  the  Court  of  Chancery.  The 
^  VietJD  of  the  Law  of  Real  Property  in  England  and  the 
United  StateSj  by  the  American  Editor,^  though  not  strictly 
appropriate  in  a  work  confined  to  vendors  and  purchasers,  is 
yet  given  as  a  convenient  epitome  of  a  kindred  branch  of 
the  same  interesting  and  important  subject. 

Thomas  W.  Waterman. 
New  York,  No.  77  Nassau  Street^  My  lO^A,  1851. 
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The  object  proposed  by  the  author  of  the  following  pages  has 
been  to  produce  a  ^ork  which,  without  beiug  a  mere  elementary 
outline  on  the  oj)e  hand,  or  a  mere  index  of  cases  on  the  other, 
may  supply  the  student  with  a  concise  and  connected  statement 
of  the  present  law  and  practice  aflfecting  vendors  and  purchasers 
of  real  estate,  and  the  practitioner  with  a  portable  book  of  refer- 
ence to  the  recent  and  th^  most  important  early  authorities  on 
the  subject. 

The  general  arrangement  ^s,  so  far  as  practicable,  chronologi- 
cal :  considering  in  regular  order  the  several  points  which  present 
themselves  to  notice  in  cases  where  an  ordinary  contract  is 
completed  in  the  usual  way,  without  litigation  actual  or  threat- 
ened ;  and  then  discussing,  under  separate  heads,  the  remedies 
of  either  party  or  his  representatives  in  cases  where  the  opposite 
party  refuses,. neglects,  or  is  unable  to  perform  his  agreemenU| 
and  also,  the  variations  consequent  on  the  sale  being  under  £l 
decree  of  the  Court  of  Chancery.  This  order  is  believed  to 
be  best  adapted  to  secure  attention  and  aid  the  memory,  and, 
therefore,  the  easiest  for  purposes  of  reference. 

The  establishment  of  a  General  Register  will,  of  course,  even- 
tuaUy  effect  considerable  changes  in  the  law  and  practice  of 
sales ;  but,  inasmuch  as  no  part  of  the  present  system  would 
become  wholly  obsolete  until  many  years  afte»  such  a  plan  had 
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received  the  assent  of  the  Legislature,  it  has  not  beeil  considered 
necessary  or  expedient  to  delay  the  publication  of  the*  present 
work.  Should,  however,  a  Register  Act  be  passed  ia*  the  ap- 
proaching session,  the  author  proposes  to  public,  by  way  of 
supplement,  some  remarks  upon  the  general  provisions*  and  ap- 
parent effect  of  the  enactment. 

In  conclusion,  he  cannot  but  express  a  hope  that  the  {oUowing 
pages  may  be  found  to  be  of  practical  utility.  Thi^t  a  treatise 
of  this  description  was  wanting,  has,  he  belie vjbs,  been  long  the 
opinion  of  many  members  of  the  profession ;  am9ng  whom,  as 
an  authority,  he  may  name  the  late  Mr.  Duval,  upon  whose 
expressed  opinion  to  that  effect,  and  in  whose  lifetime  the  pre- 
sent work  was,  in  fact,  undertaken.  The  author's  professional 
engagements,  however,  have  extended  its  preparation  over  a 
longer  period  than  its  moderate  bulk  would,  gerhaps,  seem  to 
require ;  the  task,  moreover,  having,  in  itself,  been  one  of  con- 
siderable labor,  as  he  has  examined,  and  endeavored  to  form  an 
independent  opinion  upon  the  applicability  of  every  authority 
cited :  defects,  however,  he  is  fully  sensible,  must  and  do  exist ; 
many  of  which  an  undivided  attention  might  possibly  have  re- 
moved ;  but,  in  submitting  the  volume  to  the  profession,  he 
has,  at  least,  the  satis&ctory  assurance  that  the  most  able  are, 
also,  in  general,  the  most  cdndid  and  lenient  critics. 

90,  SoutAampttfn  BuUdingSf 
Chancery  Lofne, 
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1.  Origin  of  property. 

The  origin  of  property  is  a  subject  of  carious  and  useful  speC' 
ulatioQ. 

''The  sense  of  property/'  says  Kent,  (2  Kent  Com.  318,)  'Ms 
inherent  in  the  human  breast;  and,  the  gradual  enlargement 
and  cultivation  of  that  sense,  from  its  feeble  force  in  the  savage 
state,  to  its  full  vigor  and  maturity  among  polished  nations, 
forms  a  very  instructive  portion  of  the  history  of  civil  society." 
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-TLere  is  oothsoe,'^  nys  Kackstone,  (2  Hack.  Cora.   2,) 
-  w..:ch  so  general! ]r  strikes  ihc  imaginatioii,  aod  engages  the 
aff^eirti  OS  of  mankiod,  as  the  right  of  pn^rty ;  or,  that  sole  and 
de^pixtc  dominioQ  vhich  one  man  claims  and  exercises  over  the 
exi^mal  things  of  the  world,  in  total  exclosmi  of  the  right  of 
any  other  indiridoal  in  the  imiTerse.    And  yet,  there  are  very 
f'^w  &.mi  will  give  themselres  the  troable  to  consider  die  origi- 
nal and  foondation  of  this  right    Pleased  as  we  are,  with  the 
pofisessoD,  we  seem  afraid  to  look  back  to  the  meaiis  by  which 
it  was  acquired,  as  if  fearful  o(  some  defect  in  our  title ;  or,  at 
b«5tj  we  test  satisfied  with  the  decision  of  the  laws  in  our  favor, 
without  examining  the  reason  or  authority  upon  which  those 
laws  have  been  builL     We  think  it  enoogfa  that  our  title  is  de- 
riTcd  by  grant  of  the  ibrmer  ptoprietor,  by  descait  from  our  an- 
cestors, or  by  the  last  will  and  testament  of  the  dying  owner ; 
notcarii^to  reflect,  that,  (accurately  and  strictly  speaking,) 
there  is  no  foundation  in  nature,  or  in  natural  law,  why  a  set  of 
words  npon  parchmast  should  convey  the  dcHuinion  of  land — 
why  the  son  should  have  a  right  to  exclude  his  fellow  creatures 
from  a  determinate  spot  of  groimd,  because  his  frther  had  done 
so  before  him ;  or,  why  the  occupier  of  a  particular  field,  or  of  a 
jewel,  when  lying  on  his  death-bed,  and  no  longer  able  to  main- 
tain possession,  sliould  be  entitled  to  tell  the  rest  of  the  world 
which  of  them  should  enjoy  it  after  him."  * 

Chancellor  Kent  remarks  that,  ^to  suppose  a  slate  of  man 
prior  to  the  existence  of  any  notions  of  separate  property,  when 
all  things  were  common,  and  when  men  throughout  the  world, 
lived  without  law  or  government,  in  innoc^ice  and  simplicity, 
is  a  mere  dream  of  the  imagination*  It  is  the  golden  age  of  the 
poets  which  forms  such  a  delightful  picture  in  the  fictions  adorn- 
ed by  the  muse  of  Hesiod,  Lucretius,  Ovid,  and  VirgiL  And 
we  find  the  Roman  historians  and  philosophers  rivalling  the 
language  of  poetry  in  their  descriptions  of  some  imaginary  state 
of  nature  which  it  was  impossible  to  know,  and  idle  to  conjec- 
ture. No  such  state  was  intended  for  man,  in  the  benevolent 
dispensations  of  Providence  ;  and.  in  following  the  migrations 
of  nations,  apart  from  the  book  of  Cit^nesis,  human  curiosity  is 
unable  to  penetrate  beyond  the  i^iges  of  genuine  history ;  apd 
Homer,  Herodotus,  and  Livy,  carry  us  back  to  the  confines  of 
the  fabulous  ages,  Man  was  fitted  and  iutended  by  the  Author 
of  his  being,  for  society  and  goverumeut,  and  for  the  acquisition 
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hi  ^^^y^^i^t  of  property.    It  is,  to  speak  correctly,  the  law  of 
uaiuj.^  •   and  by  obedience  to  this  law  he  brings  all  his  facul- 
VnVi  exercise,  and  is  enabled  to  display  the  various  and  ex- 
^"•^^^wers  of  the  human  mind." 

Exclusive  property,  in  the  temporary  use  of  the  soil  being  a 
natural  right,  and  ratified  by  the  express  gift  of  God,  cannot  be 
taken  away  by  the  laws  of  society.    It  owes  its  origin  to  the  ne- 
cessities of  the  species,  and  commences  before  the  institution  of 
civil  society,  and  beginning  of  states.    It  is  to  secure  it  that  po- 
litical associations  are  organized ;  and  it  never  becomes  more 
permanent  till  governments  acquire  stability  and  firmness.    As 
long  as  men  remained  in  the  wandering  state  of  hunters  and 
shepherds,  the  temporary  use  of  a  particular  spot  was  all  that 
their  necessities  required.    The  ceremony  provided  by  the  law 
ofnature  to  indicate  one's  intention  to  appropriate  a  portion  of 
the  commoa  property  to  private  use,  is  occupancy.    The  enjoy*- 
ment  having  commenced,  if  he  chose  to  exchange  places  with 
his  next,  or  some  remoter  neighbor,  he  could  transfer  his  right 
1)7  another  public  and  notorious  ceremony,  such  as  livery  of  sei- 

• 

sni,  or  permitting  the  transferee  to  enter.    This  peaceable  mode 
<>f  exchange  between  persons  tired  of  their  respective  situations, 
keing  found  preferable  to  a  violent  one,  it  would  be  frequently 
repeated,  and  thus  become  in  time  the  customary  law  of  the  so- 
ciety.  If  an  individual  occupied  a  spot  for  pasturage,  as  the 
first  occupation  would  be  justified  by  the  law  of  nature,  so  would 
^  its  continuance ;  and  if  his  neighbor  had,  in  the  same  man- 
'Jer,  occupied  a  tract  for  culture,  a  desire  of  changing  pursuits 
^'ght  lead  to  an  exchange  of  lands  which  would  be  evidenced 
^7  niutual  occupations,  entries,  or  liveries  of  seisin.    All  this 
^*8ht  take  place  without  any  right  to  the  substance  of  the  soil 
^^H  recognized,  since  upon  abandonment  of  the  places  which 
"^d  thus  been  the  subjects  of  exchange,  they  might  be  occupied 
"7  any  other  member  of  the  society.    For  the  temporary  exer- 
cise of  a  common  right  cannot  make  it  exclusive.    But  permanent 
property  in  the  soil  itself,  with  its  concomitants,  descent,  devise, 
Partition  and  alienation,  are  creatures  of  civil  polity.    The  law 
of  nature  allows  to  each  individual  the  temporary  exclusive  use 
of  as  much  as  his  necessities  demand.    The  law  of  the  land  de- 
termines the  quantity  of  estate  which  each  individual  may  en- 
j^Yi  alien,  devise,  forfeit,  or  leave  to  descend  to  his  children. 
^he  idea  of  property  in  the  substance  of  the  earth  cannot  be  far 
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in  adyance  of  an  exchange  of  one  spot  for  another,  or  of  the 
right  to  caltiyate  one  place,  for  the  right  to  depasture  another* 
So  also,  when  the  mere  making  an  improvement  gives  us  the 
right  to  exclude  others  from  the  common  property  whbin  a  cer* 
tain  distance  around  such  improvement ;  when  we  are  not  pre- 
sumed to  have  relinquished  our  improvements  until  we  have 
left  them  unoccupied  for  a  certam  length  of  time ;  when  we 
may  transfer  them  at  our  will  and  pleasure  while  we  live,  and 
designate  the  persons  who  shall  enjoy  them  when  we  die  ;  or 
when,  if  we  neglect  it,  the  law  will  secure  them  to  our  children* 

2.  The  distinctive  features  of  the  law  of  real  property  in  the 

two  countries. 

The  term  real  estate,  means  an  estate  in  fee,  or  for  life  in  tand, 
and  does  not  comprehend  terms  for  years,  or  any  interest  short 
of  a  freehold.     (2  Kent,  401 ;  2  Cowen's  Rep.  497.) 

The  existing  law  concerning  real  property  forms  a  very  artifi* 
cial  system.  In  England,  the  deep  traces  of  the  feudal  policy  are 
visible  in  every  part  of  the  doctrine  of  real  estate,  and  the  techni- 
cal language  and  many  of  the  technical  rules  and  fictions  of  that 
system,  are  still  retained.  The  Norman  conquest  overwhelmed 
landed  property  with  feudal  tenures  and  their  burdensome  pri- 
vileges.  To  these,  were  early  added  the  devices  of  ecclesiasti- 
cal bodies  to  amortize  land,  or  appropriate  it  to  themselves  in 
perpetuity.  For  this  purpose,  when  prevented  by  the  govern- 
ment, from  acquiring  it  by  direct  means,  they  introduced  a  va- 
riety of  inventions ;  as  leases  for  long  terms  of  600,  or  1000 
years,  recoveries  in  feigned  actions  at  law,  grants  to  nominal 
holders  to  the  use  of  the  religious  house.  These  uses  which 
were  borrowed  from  the  civil  law,  were  not  recognized  by  the 
judges  of  the  land,  but  enforced  by  the  Lord  Chancellor,  who 
was  then  usually  of  the  cleigy.  The  two  former  practices,  the 
government  very  early  extinguished,  as  far  as  they  were  eva- 
sions against  the  law  of  mortmain ;  though  they  are  still  in 
use  as  are  artificial  modifications  of  property.  Against  equita- 
ble uses  too,  it  interfered ;  first  in  the  reign  of  Richard  III.,  and 
afterwards,  in  that  of  Henery  VIIL,  but  unsuccessfully,  since 
chancery  has  still  preserved  them  under  the  name  of  Trusts. 
By  the  reduction  indeed,  of  these  to  a  system,  they  have  as- 
sumed a  settled  character.  They  however  still  form  a  body  of 
laws,  distinct  fix)m,  but  operating  concurrently  and  occasionally, 
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in  cooftictiQg  with,  the  rules  of  common  law ;  not  only  over  the 
same  property,  but  even  over  the  different  modifications  of  it,  in 
the  same  instrument.  "  Though  the  intricacies  and  burdens  of 
tenure/'  says  a  modern  English  writer,  "  were  greatly  diminish- 
ed at  the  Restoration,  yet  much  of  the  original  system  still  re- 
mains ;  together  with  many  theories  built  upon  it,  and  fictions, 
indented  occasionally  to  elude  it.  The  whole  tinctures  deeply 
oar  laws  of  landed  property ;  though  discordant  from  the  senti- 
ments and  habits  of  modern  society,  and  even  from  the  leading 
maxim  of  modern  law,  which  usually  regards  land  as  a  com- 
merciai  property,  and  discountenances  all  undue  restriction  on 
its  alienation.  When  we  add,  the  various  local  customs,  the 
inaptitude  of  such  a  body  of  law  to  the  purposes  of  commerce, 
and  to  the  rights  of  creditors  ;  the  subtle  refinements  of  uses 
and  trusts ;  the  distinct  and  intricate  laws  of  tithes  ;  and  nume- 
tous  other  servitudes  on  land,  of  less  ostensible  description,  we 
cannot  but  be  sensible  of  a  dense  medium  interposed  between 
us,  and  the  only  legitimate  qualities  of  property ;  namely,  its  ca- 
pacities of  enjoyment,  succession,  and  alienation ;  its  liabilities, 
to  the  debts  of  the  owner,  and  to  his  duties  to  the  state." 

In  the  United  States,  the  law  of  real  property  though  less  ar- 
tificial, and  less  encumbered  with  details  and  nice  distinctions 
than  in  England,  yet  forms  a  very  important  branch  of  our  ju- 
risprudence.   "When  our  forefathers  first  settled  here, justice 
vas  administered  in  a  summary  and  paternal  mode,  and  though 
Ac  English  common  law  was  the  basis  of  the  laws  of  the  coIo- 
^^  yet  no  more  of  it  was  in  fact  introduced  than  was  thought 
to  be  suited  to  their  condition.    Parts  of  the  system  were  never 
Adopted ;  others  fell  into  disuse.    The  colonial  legislatures  were 
^stantly  altering  it  by  statutes ;  and  customs,  greatly  modify- 
ing it,  grew  up  gradually,  and  silently.    The  changes  that  were 
introduced,  whatever  their  defects  may  be,  had  a  healthy  and 
vigorous  character,  as  they  were  not  made  to  suit  the  antiquated 
system  of  feudalism,  but  the  actual  state  and  wants  of  the  com- 
munity.   The  fathers  of  our  country  were  so  fortunately  situ- 
ated that  it  was  in  their  power  to  introduce  the  wisdom  of  a 
highly  civilized  nation,  while  they  had  scarcely  any  of  the  ob- 
stacles to  encounter  which  in  an  old  country,  the  prejudices  of 
many,  and  the  interests  of  a  few,  always  throw  in  the  way  of 
improvements.   They  could  apply  remedies  directly  and  prompt- 
ly to  the  sources  of  evil,  and  with  a  single  view  to  the  general 


Xii  A  GENERAL  VIEW  OP  THE 

welfare."  Hence  onr  exemption  from  those  feudal  restrictions 
which,  in  the  old  world,  interpose  so  many  impediments  to  the 
transfer  or  alienation  of  lands.  The  restlessness  and  ceaseless 
enterprize  moreover  which  enter  so  largely  into  our  national 
character,  lead  to  a  constant  interchange  of  property.  To  this 
add  the  extent  of  our  territory  and  the  cheapness  of  our  soil, 
which,  in  some  sections,  though  rich  in  the  bounties  of  nature, 
has  scarcely  any  nominal  value,  and  it  will  be  readily  perceived 
that  there  must,  in  the  very  nature  of  things,  be  a  wide  difference 
between  the  American  and  English  law  of  real  property.  Still, 
this  law  owing  to  our  rapid  increase  in  population  and  wealth, 
is  yearly  becoming  more  important.  The  refining  and  elevating 
influences  of  our  widely  diffused  intelligence,  show  themselves 
no  less  in  the  tasteful  decorations  than  in  the  substantial  comforts 
of  our  homes,  and  the  embellishments  of  art,  while  they  beautify, 
and  enhance  the  pecuniary  value  of  our  lands,  also  increase  our 
local  attachments,  and  our  estimate  of  property  in  the  soil. 

3.   Title  of  land. 

In  England  there  are  no  lands  to  which  the  term  tenure  does 
not  strictly  apply,  nor  any  proprietors  of  land,  except  the  king, 
who  are  not  legally  tenants.  Indeed,  tenure  is  inseparable  from 
the  idea  of  property  in  land,  according  to  the  theory  of  the 
English  law.  To  express  the  highest  interest  that  a  subject  can 
have  in  land,  the  terms  fee  simple,  or  a  tenancy  in  fee,  are  used 
and  some  other  person  is  supposed  to  retain  the  absolute  and  ul- 
timate right.  The  king  is,  by  fiction  of  law,  the  great  lord  par- 
amount, and  supreme  proprietor  of  all  the  lands  in  the  kingdom, 
and  for  which  he  is  not  bound  by  services  to  any  superior.  So 
thoroughly  does  this  notion  of  tenure  pervade  the  common  law 
doctrine  of  real  property  that  the  king  cannot  grant  land  to 
which  the  reservation  of  tenure  is  not  annexed  though  he  should 
declare  otherwise  in  express  words.     (3  Kent  Com.  485.) 

In  this  country,  we  have  adopted  the  fundamental  principle 
in  the  English  law,  relative  to  the  source  of  title  to  land,  and 
applied  it  to  our  republican  government.  Hence,  it  is  a  settled 
doctrine  with  us,  that  all  valid  individual  title  to  land  within  the 
United  States,  is  derived  from  the  grant  of  our  own  local  govern- 
ments, or  from  that  of  the  United  States,  or  from  the  crown,  or 
royal  chartered  governments,  established  here  prior  to  the  revo- 
lution.   (See  3  Kent's  Com.  377,  378.)    When  this  continent 
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was  first  discovered  the  discovery  was  held  to  give  to  the  go- 
vernment by  whose  subjects  or  authority  it  was  made,  a  title  to 
the  country,  and  the  sole  right  of  acquiring  the  soil  from  the 
natives  as  against  all  other  European  powers.    The  relation 
which  subsisted  between  the  discoverer  and  the  Indians  neces- 
sarily impared  to  a  great  degree,  the  rights  of  the  original  in- 
habitants, and  the  Europeans,  by  their  superior  genius,  soon 
obtained  the  ascendancy,  assuming  the  ultimate  dominion  of  the 
soil  to  be  in  themselves,  and  claiming  the  exclusive  right  to 
grant  a  title  to  it,  subject  only,  to  the  Indian  right  of  occupancy. 
''  This  assumed,  but  qualified  dominion  over  the  Indian  tribes  " 
says  Kent,  (3  Kent's  Com.  380,  381,)  "regarding  them  as  enjoy- 
ing no  higher  title  to  the  soil  than  that  founded  on  simple  occu- 
pancy, and  to  be  incompetent  to  transfer  their  title  to  any  other 
power  than  the  government  which  claims  the  jurisdiction  of 
their  territory,  by  right  of  discovery,  arose,  in  a  great  degree, 
from  the  necessity  of  the  case.    To  leave  the  Indians  in  posses- 
sion of  the  country,  was  to  leave  the  country  a  wilderness  ;  and 
to  govern  them  as  a  distinct  people,  or  to  mix  with  them  and  ad- 
mit them  to  an  intercommunity  of  privileges,  was  impossible 
under  the  circumstances  of  their  relative  condition.    The  pecu- 
liar character  and  habits  of  the  Indian  nations  rendered  them 
incapable  of  sustaining  any  other  relation  with  the  whites,  than 
that  of  dependence  and  privilege.    There  was  no  other  way  of 
dealing  with  them  than  keeping  them  separate,  subordinate,  and 
dependent,  with  a  guardian  care  thrown  around  them,  for  theij; 
protection.    The  rule  that  the  Indian  title  was  subordinate  to 
the  absolute,  ultimate  title  of  the  government  of  the  European 
colonists,  and  that  the  Indians  were  considered  as  occupants, 
and  entitled  to  protection  in  peace,  in  that  character  only,  and 
incapable  of  transferring  their  rights  to  others,  was  the  best  one 
that  could  be  adopted  with  safety.    The  weak  and  helpless  con- 
dition in  which  we  found  the  Indians,  and  the  immeasurable 
superiority  of  their  civilized  neighbors,  would  not  admit  of  the 
application  of  any  more  liberal  and  equal  doctrine  to  the  case  of 
Indian  lands  and  contracts.    It  was  founded  on  the  pretension 
of  converting  the  discovery  of  the  country  into  a  conquest ;  and 
it  is  now  too  late  to  draw  into  discussion  the  validity  of  that 
pretension,  or  the  restrictions  which  it  imposes.    It  is  established 
by  numerous  compacts,  treaties,  laws,  and  ordinances,  and  found- 
ed on  immemorial  usage.    The  country  has  been  colonized  and 
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no  conrt  of  justice  can  permit  the  right  to  be  disturbed  by  spe- 
culative reasonings  on  abstract  rights."  It  was  a  long  tinae  a 
question  in  the  State  of  New  York,  whether  the  constitutional 
prohibition  of  purchases  from  the  Indians  was  applicable  to  pur- 
chases from  individuals,  or  only  those  from  the  Indian  nations 
or  governments.  It  was  finally  held  to  extend  to  the  former, 
being  introduced  for  the  benefit  and  protection  of  the  Indians, 
as  well  as  the  good  of  the  state,  and  therefore  entitled  to  a  be- 
nign and  liberal  interpretation.  (See  1  Hilliard  on  Real  Proper- 
ty and  cases  cited.) 

The  idea  of  tenure,  or  in  other  words  the  holding  of  a  supe- 
rior lord,  also  pervades  the  law  of  real  property  in  this  country. 
Indeed,  the  only  feudal  fictions  and  services  which  can  be  pre- 
sumed to  be  retained,  in  any  part  of  the  United  States,  consist 
of  the  feudal  principle  that  the  lands  are  held  of  some  su- 
perior, or  lord,  to  whom  the  obligation  of  fealty,  and  to  pay  de* 
terminate  rent,  are  due.    Though  the  title  to  land  is  essentially 
allodial,  and  every  tenant  in  fee  simple,  has  an  absolute  and  per- 
fect title,  yet,  in  technical  language  his  estate  is  called  an  estate 
ia  fee  simple,  and  the  tenure  free  and  common  socage.    By  so- 
cage tenure  is  meant  lands  held  by  a  fixed  and  determinate  ser- 
vice, which  is  not  military,  nor  in  the  power  of  the  superior  to 
vary  at  pleasure.    The  certainty,  and  pacific  nature  of  the  ser- 
vice, rendered  this  species  of  tenure  a  safe  guard  against  the 
wanton  exactions  of  the  feudal  lords,  and  made  it  of  great  value 
in  the  view  of  the  ancient  English  ;  so  that  they  esteemed  it  a 
point  of  the  utmost  importance  to  change  their  tenures  by  knight 
service,  into  tenure  by  socage.    Socage  tenures,  are  however,  of 
feudal  extraction,  and  retain  some  of  the  leading  properties  of 
feuds.    (See  3  Kent's  Com.  609.)    But  though  the  doctrine  of 
feudal  tenure  by  fee  and  common  socage,  may  be  applicable  in 
theory,  to  a  great  part  of  the  real  property  in  this  country,  char- 
tered and  possessed  before  our  revolution,  and  though  every  pro- 
prietor be  considered  as  holding  an  estate  in  fee  simple,  none  of 
the  inconveniences  of  tenure  are  felt  or  known,  and  the  tenant 
in  fee,  is,  to  all  intents  and  purposes,  absolute  owner.    In  Ohio, 
and  the  other  Western  States  formed  from  the  North  Western 
Territory,  it  is  maintained  that  in  consequence  of  the  ordinance 
of  1787  as  the  ground  work  of  their  laws  and  the  absence  of 
any  adoption  or  immemorial  usage  of  English  principles,  not 
one  doctrine  remains  in  force  that  can  be  deduced  from  tenure^ 
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bot  real  estate  is  owned  by  an  absolute  and  allodial  title.  The 
New  York  revised  statutes  abolish  the  existing  theory  of  feudal 
tenures  of  every  de^ription,  with  all  their  incidents  and  declare 
all  lands  within  the  state  to  be  allodial,  and  vest  the  entire  and 
absolute  property  in  the  owners  according  to  the  nature  of  their 
respective  estates  subject  only  to  the  liability  to  escheat.  (N.  Y. 
R.  S.  vol.  1,  718,  sec.  3.)  So  the  statute  law  of  Connecticut, 
(Rev.  L.  348)  after  reciting  that  whereas,  by  the  establishment 
of  the  independence  of  the  United  States  the  citizens  of  the 
state  became  vested  with  an  allodial  title  to  their  lands  provides 
that  every  proprietor  of  lands  in  fee  simple  has  an  absolute  and 
direct  property  aitid  dominion  therein,  and  that  patents  or  grants, 
from  the  general  assembly  of  the  colony  according  to  the  char- 
ter of  Charles  II.,  are  effectual  in  passing  an  estate  to  the  pur« 
chasers  and  their  heirs  forever.  In  Maryland,  Pennsylvania  and 
Michigan,  lands  are  declared  to  be  holden  by  an  allodial  title. 
(5  Rawle,  112, 113 ;  10  Gill  &  John.  443  ;  Mich.  L.  393.)  <<  On 
the  whole,  it  may  be  safely  said,  that  with  regard  to  the  whole 
United  States  alike,  the  feudal  system  09  a  law  of  tenures  is 
abolished ;  and  the  remark  of  Chancellor  Kent  (4  Kent's  Com. 
3,)  is  strictly  true,  that  an  estate  in  fee  and  pure  allodium  and 
an  estate  in  fee  simple  absolute  both  mean  the  most  ample  and 
perfect  interest,  which  can  be  owned  in  land."  (See  Hilliard  on 
Real  Property,  vol.  1,  p.  81.) 

4.  Estate  in  fee  sim,ple. 

In  England,  to  create  an  estate  in  fee  simple,  words  of  inher- 
itance are  necessary :  that  is,  the  gift  must  be  to  the  grantee  and 
his  heirs,  unless  in  cases  of  wills,  where  tantamount  expressions 
are  admitted.    The  limitation  to  the  heirs  must  be  made  in  di- 
rect terms,  or  by  immediate  reference ;  and  no  substituted  words 
of  perpetuity,  except  in  special  cases,  will  be  allowed  to  supply 
their  place.    If  a  man  purchases  lands  to  himself  forever,  or  to 
him  and  his  assigns  forever,  he  takes  but  an  estate  for  life. 
Though  the  intent  of  the  parties  be  ever  so  clearly  expressed  in 
the  deed,  a  fee  cannot  pass  without  the  word  heirs.    This  rule 
18  of  feudal  origin.    Feuds  were  anciently  granted  chiefly  with 
reference  to  the  personal  qualifications  of  the  grantee,  and  there* 
fore  terminated  with  his  life,  unless  the  intent  of  the  donor  ma- 
oifestly  appeared  to  the  contrary.    But  the  rule  has  exceptions. 
C^rants  to  corporations  aggregate  pass  the  fee  without  the  words 
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heirs  or  successors,  because  in  judgment  of  law  a  corporation 
never  dies,  but  is  immortal,  by  means  of  perpetual  succession. 
(Go,  Litt.  9.  b.  273.)  In  wills  a  fee  will  also  pass  without  the 
word  heirs,  if  the  intention  to  pass  a  fee  can  be  clearly  ascer- 
tained from  the  will,  or  a  fee  be  necessary  to  sustain  the  charge 
or  trust  created  by  the  will.  Equity  will  also  supply  the  omis- 
sion of  words  of  inheritance  ;  and  in  contracts  to  convey,  it  will 
sustain  the  right  of  the  party  to  call  for  a  conveyance  in  fee, 
when  it  appears  to  have  been  the  intention  of  the  contract  to 
convey  a  fee.    (Comyn's  Dig.  tit.  Chan.) 

The  New  York  revised  statutes,  (vol.  2,  p.  33,)  provides  that 
"  the  the  term  <  heirs^^  or  other  words  of  inheritance,  shall  not 
be  requisite  to  create  or  convey,  an  estate  in  fee ;  and  every  grant 
or  devise  of  real  estate,  or  any  interest  therein,  hereafter  to  he 
executed,  shall  pass  ail  the  estate  or  interest  of  the  grantor  or  tes- 
tator, unless  the  intent  to  pass  a  less  estate  or  interest,  shall  ap- 
pear by  express  terms,  or  be  necessarily  implied  in  the  terms  of 
such  grant."    And  further,  that  "  in  the  construction  of  every 
instrument  creating  or  conveying,  or  authorizing  the  creation 
or  conveyance  of,  any  estate  or  interest  in  lands  it  shall  be  the 
duty  of  courts  of  justice  to  carry  into  effect  the  intent  of  the 
parties,  so  far  as  such  intent  can  be  collected  from  the  whole  in- 
strument, and  is  consistent  with  the  rules  of  law."    In  Virginia, 
Kentucky,  Mississippi,  Missouri  and  Alabama,  the  words  heirs^ 
or  other  words  of  inherit&nce,  are  no  longer  requisite,  to  create 
or  convey,  an  estate  in  fee ;  and  every  grant  or  devise  of  real 
estate,  made  subsequent  to  the  statute,  passes  all  the  interest  of 
the  grantor  or  testator,  unless  the  intent  to  pass  a  less  estate  or 
interest,  appears  in  express  terms,  or  by  necessary  implication. 
New  Jersey,  North  Carolina,  and  Tennessee,  have  declared  by 
statute  that  a  devise  of  lands  shall  be  construed  to  convey  a  fee 
simple,  unless  it  appears,  by  express  words  or  manifest  intent, 
that  a  lesser  estate   was    intended  ;    leaving  deeda  to  stand 
upon  the  settled  rules  and  construction  of  the  common  law. 
The  law  is  the  same,  in  Georgia,  Arkansas,  and  Illinois.    In 
Ames  V.  Burt,  1  Yerm.  Rep.  306,  it  was  held,  that  a  lease  to 
continue  "  for  the  full  term  of  a  thousand  years,  or  as  long  as 
wood  grows,  or  water  runs  "  conveys  an  estate  in  fee. 

5.  Estates  Tail, 
"The  doctrine  of  estates  tail"  says  Kent,  (4  Kent's  Coin.  14,) 


LAW  OF  REAL  PROPERTY.  Xvii 

uaad  ttk®  complex  and  maltifarious  learning  connected  with  it, 
UTe  l>econie  quite  obsolete,  in  most  parts  of  the  United  States." 
la  Virginia,  Kentucky,  Tennessee,  North  Carolina,  Indiana, 
Georgia  Mississippi,  Alabama,  and  Michigan,  entailments  are 
expressly  abolished,  or  estates  tail  declared  to  be  estates  in  fee 
simple.    In  South  Carolina  and  Louisiana  they  never  existed ; 
Tv\\ile  in  other  states  they  exist  in  a  qualified  degree.    In  Illi- 
nois, Missouri,  and  Arkansas,  the  donee  in  tail  takes  a  life  es- 
tate, and  his  issue  a  fee  simple.    In  New  Jersey,  Ohio  and  Con- 
necticut, estates  tail  become  estates  in  fee  simple  in  the  heirs  of 
the  original  owner.    In  Yermont,  the  constitution  provides  that 
the  legislature  shall  regulate  entails  in  such  manner  as  to  pre- 
vent perpetuities.'    In  Pennsylvania,  Maryland,  Massachusetts, 
Maine,  and  Delaware,  estates  tail  may  be  conveyed,  and  in 
Rhode  Island  and  Virginia,  conveyed  or  devised  so  as  to  pass  a 
fee  simple.    "  Entailments  "  says  Kent  (4  Kent's  Com.  20) "  are 
recommended  in  monarchical  governments,  as  a  protection  to 
the  power  and  influence  of  the  landed  aristocracy ;  but  such  a 
policy  has  no  application  to  republican  establishments,  where 
wealth  does  not  form  a  permanent  distinction,  and  under  which, 
every  individual,  of  every  family,  has  his  equal  rights,  and  is 
equally  invited,  by  the  genius  of  the  institutions,  to  depend  upon 
his  own  merit  and  exertions.    Every  family  stripped  of  artifi- 
cial supports,  is  obliged,  in  this  country,  to  repose  upon  the  vir- 
tue of  its  descendants,  for  the  perpetuity  of  its  fame." 

6.  Tenancy  by  the  curtesy. 

The  estate  of  tenancy  by  the  curtesy  is  not  peculiar  to  the 
English  law,  for  it  is  found,  with  some  modifications,  in  the  an- 
cient laws  of  Scotland,  Ireland,  Normandy  and  Germany.  It 
is  said  not  to  be  of  feudal  origin,  but  that  it  can  be  traced  to  one 
of  the  rescripts  of  the  Emperor  Constantine.  It  exists  in  most 
of  the  United  States,  as  at  common  law,  being  generally  noticed 
in  the  statutes,  if  at  all,  merely  by  a  recognition  of  the  common 
law  rule.  The  right  of  the  husband  as  tenant  by  the  curtesyi 
is  expressly  given  by  statute,  substantially  in  the  language  of 
Littleton,  in  the  States  of  Maine,  Massachusetts,  Yermont,  Rhode 
Island,  Delaware,  Michigan,  and  Indiana.  In  other  states,  it 
has  been  incidentally  recognized  as  an  existing  legal  estate, 
either  in  statutes  or  judicial  decisions.  In  South  Carolina,  it 
has  ceased,  by  provision  of  an  act  in  1791  relative  to  the  distrir 
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buiion  of  iniestate^s  estates,  which  gives  to  the  husband  surviv- 
ing his  wife,  the  same  share  of  her  real  estate  as  she  would 
have  taken  out  of  his,  if  left  a  widow,  and  that  is  either  one 
moiety  or  one-third  of  it,  in  fee,  according  to  circumstances.  In 
Greorgia  also,  tenancy  by  curtesy  does  not  exist ;  because  all 
marriages  since  1785,  vest  the  real  equally  with  the  personal  es- 
tate of  the  wife  in  the  husband.  In  Louisiana  the  law  of  hus- 
band and  wife,  is  based  upon  principles  irreconcilable  with  the 
existence  of  tenancy  by  the  curtesy.  In  Vermont,  it  seems 
the  husband  formerly  had  curtesy  in  a  fee  simple,  only  where 
the  issue  had  died  under  age  and  without  children  ;  but  now, 
curtesy  is  as  at  common  law ;  with  the  exception,  that  if  the 
wife  leaves  issue  by  a  former  husband,  curtesy  does  not  attach 
to  such  lauds  as  descend  to  them. 

The  general  rule  is,  that  the  wife  or  the  husband  in  her  right, 
must  have  been  seised  of  the  lands.  And  of  corporeal  heredita- 
ments there  must  be  a  seisin  in  deed.  Thus,  if  lands  descend 
to  a  woman,  who  afterwards  marries  and  has  issue,  but  dies  be- 
fore entry,  the  husband  shall  not  have  curtesy.  This  rule  has 
been  changed  in  Connecticut,  Pennsylvania,  and  Tennessee,  and 
a  right  to  seisin  or  potential  seisin  merely,  there  being  no  ad- 
verse possession,  and  whether  such  seisin  were  acquired  by  de- 
scent, devise  or  conveyance,  there  is  sufficient  to  give  curtesy* 
And  the  rule  is  not  applicable  to  wild  lands,  of  which  the  mere 
ownership,  is  in  general  equivalent  to  actual  possession.  Nor  to 
incorporeal  hereditaments,  where  no  actual  seisin  is  possible. 
Thus  where  a  wife  seised  of  a  rent  dies  before  it  falls  due,  the 
husband  shall  have  curtesy.  In  New  York,  the  husband  of  a 
woman  who  is  either  heir  or  devisee,  but  has  never  entered,  shall 
not  have  curtesy.  It  is  said  the  requisition  of  actual  seisin  is 
limited  to  these  two  cases,  and  is  not  applicable  where  the  wife 
claims  under  a  deed ;  which  by  the  statute  of  uses  transfers  ac- 
tual seisin  without  entry.  So,  if  the  husband  and  wife  recover 
her  lands  by  suit,  this  is  a  sufficient  seisin  for  curtesy.  So  with 
a  decree  for  partition.  In  Pennsylvania,  the  husband  shall  not 
have  curtesy,  where  the  wife  has  a  mere  naked  seisin,  as  trustee 
to  the  freehold,  though  she  also  holds  a  beneficial  interest  in  the 
reversion.  (See  Hilliard  on  Real  Property,  vol.  1  p.  Ill,  and  au- ' 
thorities.)  Upon  this  subject,  Kent  (4  Kent  Ck)m.  29,)  says : 
"  The  wife,  according  to  the  English  law,  must  have  been  seised 
in  fact,  and  in  deed,  and  not  merely  of  a  seisin  in  kiw,  of  an 
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estate  of  inheritance,  to  entitle  the  husband  to  his  curtesy.  The 
possession  of  the  lessee  for  years,  is  the  possession  of  the  wife 
as  reversioner ;  but  if  there  be  an  outstanding  estate  for  life,  the 
hasband  cannot  be  tenant  by  the  curtesy  of  the  wife's  estate  in 
reversion,  or  remainder,  unless  the  particular  estate  be  ended 
during  the  coverture.  I'his  is  still  the  general  rule  at  law, 
though  in  equity  the  letter  of  it  has  been  relaxed  by  a  free  and 
liberal  construction.  The  circumstances  of  this  country  have 
justly  required  some  qualification  of  the  strict  letter  of  the  rule 
relative  to  a  seisin  in  fact  by  the  wife  ;  and  if  she  be  owner  of 
waste  uncultivated  lands  not  held  adversely,  she  is  deemed 
seised  in  fact,  so  as  to  entitle  her  husband  to  his  right  of  cur- 
tesy. The  title  to  such  property  draws  to  it  the  possession; 
and  that  constructive  possession  continues,  in  judgment  of  law, 
until  an  adverse  possession  be  clearly  made  out ;  and  it  is  a 
settled  point  in  our  courts,  that  the  owner  of  such  lands  is  deem- 
ed in  possession,  so  as  to  be  able  to  maintain  trespass  for  enter- 
ing upon  the  land,  and  cutting  the  timber.  To  entitle  the  hus- 
band to  curtesy,  he  must  be  a  citizen  and  not  an  alien,  for  an 
alien  husband  was  not  at  common  law  entitled  to  curtesy,  any 
more  than  an  alien  wife  was  entitled  to  be  endowed ;  and  the 
wife  must  have  had  such  a  seisin  as  will  enable  her  issue 
to  inherit ;  and  therefore,  if  she  claims  by  descent  or  devise,  and 
dies  before  entry,  the  inheritance  will  go,  not  to  her  heir,  but  to 
the  heir  of  the  person  last  seised,  and  the  husband  will  not  have 
his  curtesy.  The  rule  has  been  carried  still  further  in  this  coun- 
try ;  and  in  one  state,  where  the  title  by  curtesy  is  in  other  res- 
pects as  in  England,  it  is  decided,  that  it  was  sufficient  for  the 
claim  of  curtesy,  that  the  wife  had  title  to  the  land,  though  she 
was  not  actually  seised,  nor  deemed  to  be  so.  The  law  of  cur- 
tesy in  Connecticut,  is  made  to  symmetrize  with  other  parts  of 
their  system ;  and,  in  that  state,  ownership,  without  seisin,  is 
sufficient  to  govern  the  descent  or  devise  of  real  estate." 

7.  Dower. 

The  estate  which  the  widow  acquires  by  law,  in  a  certain  por- 
tion of  her  husband's  real  property,  after  his  death,  for  the  sup- 
port and  maintenance,  is  called  dower.  It  is  derived  from  the 
Germans,  who  when  they  established  themselves  in  the  southern 
parts  of  Europe,  and  reduced  their  customs  into  writing,  fixed 
the  portion  of  the  husband's  lands,  which  he  might  allot  for  the 


XX  A  GENERAL  VIEW  OP  THE 

wife's  dower.  The  Longobardic  Code  directed  that  it  should 
consist  of  a  fourth  part,  the  Gothic  of  the  tenth ;  and  in  process 
of  time,  regular  forms  were  invented  for  the  purpose  of  consti- 
tuting dower.  The  Saxons,  like  all  the  other  German  nations 
were  well  acqutained  with  the  custom  of  dower ;  and  a  widow 
among  them  was  entitled  to  a  moiety  of  her  husband's  property 
for  her  life,  but  which  she  forfeited  by  a  second  marriage.  It  is 
not  known  whether  the  Conqueror  made  any  alteration  in  the 
Anglo  Saxon  customs  respecting  dower;  so  that  it  probably 
continued  to  consist  of  a  moiety  of  the  husband's  lands,  upon 
condition  that  the  widow  remained  chaste  and  unmarried.  But 
by  the  charter  of  King  Henry  I.  this  condition  of  chastity  and 
widowhood  was  only  required  where  there  was  issue.  This 
law  however,  seems  to  have  been  altered  in  the  reign  of  King 
Henry  H.  Then  every  man  was  bound,  both  by  the  civil  and 
ecclesiastical  law,  to  endow  his  wife  at  the  time  of  his  marriage  f , 
either  by  naming  the  dower  in  particular,  or  by  endowing  her 
generally,  of  all  his  lands.  If  he  endowed  her  generally,  the 
wife  was  entitled  to  one  third  of  the  husband's  freehold.  If  he 
named  a  dower  which  amounted  to  more  than  a  third,  it  was  not 
allowed,  but  was  reduced  to  a  third.  Nor  was  the  wife  entitled 
to  dower  out  of  any  of  her  husband's  subsequent  acquisitions, 
unless  he  specially  engaged  before  the  priest  to  endow  her  of 
them.  Nothing  is  mentioned  in  King  John's  Magna  Charta,  or 
the  first  charter  of  Henry  III.,  respecting  dower;  but  in  the 
charters  of  1217,  and  1224,  it  is  declared  that  dower  should  con- 
sist of  a  third  of  all  the  lands  which  the  husband  held  during 
his  life,  unless  the  wife  had  been  endowed  of  a  smaller  portion, 
at  the  church  door.     (See  1  Greenl.  Cruise,  p.  163,  164.) 

Dower  may  be  stated  generally  to  exist  where  a  man  is  seised 
of  an  estate  of  inheritance,  and  dies  in  the  lifetime  of  his  wife. 
In  that  case,  she  is  at  common  law  entitled  to  be  endowed  of  the 
third  part  of  all  the  lands  whereof  her  husband  was  seised, 
either  in  deed  or  in  law,  at  any  time  during  the  coverture,  and 
of  which  any  issue  which  she  might  have  had,  might  by  pos- 
sibility have  been  heij.    (4  Kent,  34.) 

In  this  country,  the  law  relative  to  dower,  though  substanti- 
ally as  above,  is  yet  somewhat  varied  by  statute,  in  the  dijfferent 
states. 

As  the  wife's  inchoate  title  is  an  incumbrance  upon  the  land^ 
it  is  usual  for  the  purchaser  to  require  a  release  of  her  right,  upon 
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any  sale  made  by  the  husband  ;  which  is  generally  done  by  her 
joining  with  him  in  the  deed,  with  apt  words  for  that  purpose. 
The  claim  of  dower  .attaching  upon  all  the  lands  whereof  the 
husband  was  seised  at  any  time  during  the  coverturoj  is,  in  point 
of  fact,  of  little  or  no  use,  unless  the  husband  dies  seised  ;  for 
it  is  in  practice,  almost  universally  extinguished,  by  the  act  of 
the  wife  in  concurrence  with  the  husband,  upon  sales  and  mort- 
gages of  real  estate.    And  since  the  existence  of  the  title  only 
serves  to  increase  the  expense,  and  multiply  the  forms  of  alien- 
ation, in  several  of  the  states  the  title  to  dower  is  restricted  to 
lands  of  which  the  husband  died  seized.    Such  is  the  law  of 
Yermont,  New  Hampshire,  Tennessee,  North  Carolina,  Connec- 
ticut and  Georgia.    In  South  Carolina  the  real  estate  of  an 
intestate  is  distributed,  one-third  to  the  widow  in  fee,  and  the 
residue  to  his  children ;   and  if  the  intestate  leaves  no  lineal 
descendant,  nor  lineal  ancestor,  nor  brother  or  sister  of  the  whole 
blood,  or  their  children,  nor  brother  or  sister  of  the  half  blood, 
his  widow  takes  two-thirds  of  the  real  estate  in  fee,  and  in  all 
other  easels,  she  takes  a  moiety.    In  Ohio,  the  widow  is  dowable 
not  only  of  her  husband's  legal  estates  of  inheritance,  but  also 
of  one-third  part  of  all  the  right,  title,  or  interest,  that  her  hus- 
band, at  the  time  of  his  decease,  had  in  any  lands  and  tene- 
ments, held  by  bond,  article,  lease,  or  other  evidence  of  claim. 
But  she  is  held  not  dowable  of  an  equitable  estate  which  the 
husband,  in  good  faith,  has  aliened ;  nor  of  lands  purchased  by 
him  in  his  own  name  with  moneys  entrusted  to  him  by  another. 
In  Greorgia,  the  widow  and  children  of  an  intestate  inherit  his 
estate  in  equal  shares ;  and  if  he  dies  without  issue,  she  inher- 
its the  whole.    And  in  all  cases,  the  widow  is  bound,  within 
one  year  from  the  death  of  her  husband,  to  elect  whether  she 
she  will  take  under  the  will,  if  any,  or  the  statute  of  distribu* 
tionsj  if  there  is  no  will,  or  will  claim  her  dower;  and  if  she 
does  not  so  elect,  she  will  be  presumed  to  have  claimed  her 
dower.    In  Missouri  the  common  law  right  of  dower  is  extend- 
ed to  leasehold  estates  for  a  term  of  twenty  years  or  more.    In 
Mississippi,  if  there  are  no  children,  nor  their  issue,  the  widow 
has  one  half  of  the  land.    So  in  Vermont,  Alabama,  Arkansas, 
and  Illinois.     In  Pennsylvania,  instead  of  dower,  the  widow  is 
admitted  to  her  distributive  share  of  the  estate  among  the  heirs ; 
and  if  the  intestate  left  issue,  she  takes  one  third  of  the  real  es- 
tate for  her  life ;  if  no  issue,  she  takes  half,  in  the  like  manner ; 
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and  in  default  of  known  heirs  or  kindred  she  inherits  the  whole 
estate,  absolutely  and  forever.    In  Indiana,  the  widow  of  an  in- 
testate, in  lieu  of  dower,  may  in  certain  cases  take  in  fee,  as  an 
heir ;  but  subject  to  the  claims  of  his  creditors ;  her  share  being 
one  third,  or  one  half,  or  the  whole,  according  to  the  circum- 
stances stated  in  the  statute.    In  Maine,  New  Hampshire,  and 
Massachusetts,  the  widow  is  not  dowable  of  land  in  a  wild  state 
unconnected  with  any  cultivated  farm,  on  the  principle  that  the 
land  would  be  wholly  useless  to  her,  if  she  did  not  improve  it ; 
and  if  she  did,  she  would  expose  herself  to  disputes  with  the 
heir,  and  to  forfeiture  of  the  estate  for  waste.     If  such   land 
should  be  sold  by  the  husband  during  coverture,  subdued  and 
cultivated  by  the  purchaser,  before  the  husband's  death,  yet  the 
widow  has  no  right  to  dower  in  it,  on  the  principle  that  the  hus- 
band was  never  seised  of  any  estate  in  the  land  of  which  the 
widow  could  be  endowed.    In  Pennsylvania,  the  title  dower, 
does  not  apply  to  lands  of  the  husband  sold  on  judicial  process, 
before  or  after  the  husband's  death,  nor  lands  sold  under  a 
mortgage  executed  by  the  husband  alone  during  coverture.     In 
Tennessee,  the  restriction  upon  the  widow's  dower,  is  substan- 
tially the  same ;  and  in  Missouri,  it  would  seem  to  be  subject 
generally  to  the  husband's  debts ;   whereas  in  North  Carolina 
and  Indiana,  the  widow's  dower  is  declared  by  statute  to  be 
paramount  to  the  claims  of  creditors.    (See  4  Kent,  42 ;    1 
Greenl.  Cruise,  165,  166,  note.) 

'<  It  is  well  settled  in  the  English  cases,"  says  Kent  (4  Kent 
Com.  43)  "  that  the  wife  of  a  cestui  que  trust  is  not  dowable  in 
equity  out  of  a  trust  estate,  though  the  husband  is  entitled  to  his 
curtesy  in  such  an  estate.  A  widow  is  consequently  not  dow- 
able in  her  husband's  equity  of  redemption ;  and  this  anomalous 
distinction  is  still  preserved  in  the  English  law,  from  the  neces- 
sity of  giving  security  to  title  by  permanent  rules.  This  policy 
out-weighs  the  consideration  that  would  natnrally  be  due  to 
consistency  of  principle.  Sir  Joseph  Jekyll,  in  Bank  v.  Sutton, 
2  P.  Wm.  Rep.  700 ;  held,  that  the  widow  might  be  endowed  of 
an  equity  of  redemption,  though  the  mortgage  in  fee  was  exe- 
cuted before  the  marriage,  upon  her  paying  the  third  of  the  mort- 
gage money,  or  keeping  down  a  third  of  the  interest.  But  the 
reasoning  of  that  learned  judge,  did  not  prevail  to  establish  his 
doctrine,  and  the-  distinction  which  he  suggested  between  the 
case  of  a  trust  created  by  the  husband  himself,  and  a  trust  es- 
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tate  which  descended  upon,  or  was  limited  to  him,  has  been  con^ 
deomed  by  his  successors,  as  loose  and  unsound.  The  same 
rule  prevails  as  to  an  equity  of  redemption  in  an  estate  mort- 
gaged in  fee,  by  the  husband  before  marriage,  and  not  redeemed 
at  his  death.  In  these  United  States,  the  equity  of  the  wife's 
claioQi  has  met  with  a  more  gracious  reception ;  and  in  Massa- 
chusetts, Connecticut,  New  York,  New  Jersey,  Pennsylvania, 
Maryland,  Virginia,  Tennessee,  Alabama,  Mississippi,  Indiana, 
and  probably  in  most  or  all  of  the  other  States,  the  wife  is  held 
dowable  of  an  equity  of  redemption.  X^ough  the  wife  joins 
with  her  husband  in  the  mortgage,  and  though  the  husband 
should  afterwards  release  tlie  equity,  the  wife  will  be  entitled, 
at  his  death  to  her  dower  in  the  lands  subject  to  the  mortgage ; 
and  if  they  are  sold  under  the  mortgage  then  to  her  claim  as  for 
dower,  in  the  surplus  proceeds,  if  any  there  should  be.  If  how- 
ever the  mortgage  was  executed  on  a  purchase  before  the  mar- 
riage, and  the  husband  releases  the  equity  after  the  marriage, 
bis  wife's  right  of  dower  is  entirely  gone  ;  for  it  never  attached, 
as  the  mortgage  was  executed  immediately  on  receiving  the  pur- 
chaser's deed.  In  the  cases  of  Harrison  v.  EldridgCy  2  Halst. 
Rep.  392,  and  Barker  v.  Parker,  17  Mass.  Rep.  664,  the  wife's 
interest  in  the  equity  of  redemption,  in  a  mortgage  executed  by 
her  and  her  husband,  was  held  not  to  be  sold  by  a  sale  of  her 
husband's  equity,  under  an  execution  at  law  against  him  only ; 
and  the  purchaser  at  the  sheriff's  sale,  took  the  land,  subject  to 
the  widow's  dower.  These  cases  present  a  strong  instance  of 
the  security  afforded  to  the  wife's  dower  in  the  equitable  estate 
of  her  husband.  But  if  the  mortgagee,  in  such  a  case,  enters 
under  a  foreclosure,  or  after  forfeiture  of  the  estate,  and  by  virtue 
of  his  rights  as  mortgagee,  the  wife's  dower  must  yield  to  his 
SDperior  title ;  for  as  against  the  title  under  the  mortgage,  the 
widow  has  no  right  of  dower,  and  the  equity  of  redemption  is 
entirely  subordinate  to  that  title.  The  wife's  dower  in  an  equity 
of  redemption  only  applies  in  case  of  redemption  of  the  encum- 
brance by  the  husband  or  his  representatives,  and  not  when  the 
equity  of  redemption  is  released  to  the  mortgagee,  or  conveyed. 
The  reason  of  the  American  rule  giving  dower  in  equities  of 
iBdemption,  is,  that  the  mortgagor,  so  long  as  the  mortgagee 
does  not  exert  his  right  of  entry,  or  foreclosure,  is  regarded  as 
being  legally,  as  well  as  equitably  seised  in  respect  to  all  the 
world,  but  the  aiortgagee  and  his  assigns.    Even  in  the  view 
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of  the  English  courts  of  equity,  the  owner  of  the  equity  of  re- 
demption is  the  owner  of  the  Jand,  and  the  mortgage  is  regarded 
as  personal  assets.    The  rule  in  several  of  the  States  is  carried 
to  the  extent  of  giving  to  the  wife  her  dower,  in  all  trust  estates. 
This  is  said  to  be  the  law  in  New  Jersey,  Pennsylvania,  Mary- 
land, Virginia,  Kentucky,  Mississippi,  Ohio,  Illinois,  and  Ala- 
bama ;  but  the  rule  in  those  States,  must  be  understood  to  be 
limited  in  the  case  of  trusts  in  which  the  husband  took  a  bene- 
ficial interest.    It  could  not  be  applied  to  trust  estates  in  which 
the  husband  was  seised  in  fee  of  the  dry  technical  title,  by  way 
of  trust  or  power  fdr  the  sole  interest  of  others.    In  all  the  other 
States  except  those  which  have  been  mentioned,  and  except 
Louisiana,  where  the  rights  of  married  women  are  regulated  by 
the  civil  law,  and  except  also  Georgia,  where  tenancy  in  dower 
is  said  to  be  abolished ;  the  strict  English  rule  on  the  subject  of 
trust  estates,  is  presumed  to  prevail.    Though  the  wife  be  dow- 
able  of  an  equity  of  redemption,  she  is,  after  her  husband's  death, 
if  she  claims  her  dower,  bound  to  contribute  ratably  towards  the 
redemption  of  the  mortgage.    If  the  heir  redeems,  she  contri- 
butes by  paying,  during  life,  to  the  heir,  one  third  of  the  interest 
on  the  amount  of  the  mortgage  debt  paid  by  him,  or  else,  a  gross 
sum,  amounting  to  the  value  of  such  an  annuity.    In  England, 
the  widow  entitled  to  dower  in  an  equity  of  redemption  in  a 
mortgage  for  years,  has  also,  upon  the  same  principles  applica- 
ble to  that  analogous  case,  the  right  to  redeem,  by  paying  her 
proportion  of  the  mortga^  debt,  and  to  hold  over,  until  she  is 
reimbursed.    As  to  the  interest  of  a  widow  of  a  martgngee^  the 
case  and  the  principles  applying  to  it,  are  different.    A  mortgage 
before  foreclosure,  is  regarded  by  the  courts  in  this  country,  for 
most  purposes,  as  a  chattel  interest ;  and  it  is  doubted  whether 
the  wife  of  the  mortgagee  who  dies  before  foreclosure,  or  entry 
on  the  part  of  her  husband,  though  after  the  technical  forfeiture 
of  the  mortgage  at  law,  by  non-payment  at  the  day,  be  now, 
even  at  law,  entitled  to  dower  in  the  mortgaged  estate.    The 
better  opinion  is,  that  she  would  not  be  entitled,  as  against  the 
mortgagor.    The  New  York*  Revised  Statutes,  have  settled  this 
question  in  New  York,  by  declaring  that  a  widow  shall  not  be 
endowed  of  lands  conveyed  to  her  husband  by  way  of  mortgage, 
unless  he  acquired  an  absolute  estate  therein,  during  the  mar- 
riage.'' 
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8.  hease. 

In  England,  long  terms,  as  for  one  hundred,  or  five  hundred, 
or  a  thousand  years,  created  by  way  of  trust  to  secure  jointures, 
and  raise  portions,  or  money  on  mortgage  for  family  purposes, 
and  made  attendant  upon  the  inheritance,  occupy  a  large  space 
in  the  law ;  and  the  practice  prevails  of  keeping  outstanding 
terms  on  foot,  to  attend  and  protect  the  inheritance,  after  the 
performance  of  the  trusts  for  which  they  were  raised. 

It  has  been  stated  that  after  the  conquest,  the  demesnes  of  the 
lords  of  manors  were  generally  cultivated  by  their  villeins  to 
whom  small  portions  of  lands  were  allotted  for  their  support  and 
maintenance  to  be  held  at  the  mere  will  of  the  lord.  But  as  to 
those  persons  whose  condition  was  free,  it  became  customary  to 
grant  them  lands,  for  a  certain  number  of  years,  to  be  held  in 
consideration  of  a  return  of  com,  hay,  or  other  portion  of  their 
crops ;  by  which  they  acquired  a  certain  interest  in  their  lands 
though  much  inferior  to  an  estate  of  freehold. 

Leases  for  years  were  originally  held  by  a  very  precarious 
tenure.    The  term  was  liable  to  be  defeated  at  the  pleasure  of 
the  tenant  of  the  freehold,  by  his  suffering  a  conunon  reco- 
very, the  possession  of  the  lessee  being  the  possession  of  the 
owner  of  the  freehold.    In  the  reign  of  Henry  TL,  the  law 
gave  to  the  lessee  who  was  unduly  evicted,  the  right  to  recover, 
not  only  damages  for  theloss  of  the  possession,  but  the  posses- 
sion itself.    But,  until  the  statute  of  21  Henry  VIII.  c.  15,  re- 
moved the  doubts  arising  from  the  conflicting  authorities,  and 
enabled  the  lessee  for  years  to  falsify  a  recovery  suffered  to  his 
prejudice  the  interest  of  the  lessee  continued  insecure.    A  term 
then  became  a  certain  and  permanent  interest,  and  long  terms 
were  common  when  they  could  be  purchased  and  held  in  safety. 
Prior  to  the  reign  of  Elizabeth,  there  was  nothing  in  the  books 
respecting  terms  attendant  upon  the  inheritance.    In  the  latter 
part  of  her  reign,  mortgages  for  long  terms  of  years,  came  into 
use;  and  then  it  was  deemed  in  chancery  advisable  to  keep  the 
term  outstanding,  to  wait  upon,  and  protect  the  inheritance.    In 
modem  times,  a  long  lease  has  been  considered  a  muniment  of 
title,  and  equivalent,  in  some  respects,  to  an  estate  in  fee.[l] 

\S\  In  Massachusetts,  it  is  provided  that  a  tenn  originally  created  for  a  hundred 
years  or  more,  and  of  which  fifty  remain  unexpired,  shall  have  all  the  incidents 
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"  In  this  country"  says  Kent,  (4  Kent  Com.  93)  "  we  have  in- 
stances of  long  terms  of  near  one  thousand  years  ;  but  they  are 
treated  altogether  as  personal  estate,  and  go  in  a  course  of  ad- 
ministration as  chattel  interests,  without  any  suggestion  of  their 
being  of  the  character  of  attendant  terms.  Our  registry  actS| 
applicable  to  mortgages  and  conveyances,  determine  the  rights 
and  title  of  bona  fide  purchasers  and  mortgagees,  by  the  date 
and  priority  of  the  record  ;  and  outstanding  terms  can  have  no 
operation  when  coming  in  collision  with  a  registered  deed.  We 
appear  to  be  fortunately  relieved  from  the  necessity  of  introdu- 
cing the  intricate  machinery  of  attendant  terms,  which  have  been 
devised  in  England  with  so  much  labor  and  skill,  to  throw  pro- 
tection over  estates  of  inheritance.  Titles  are  more  wisely  guard- 
ed, by  clear  and  certain  rules,  which  may  be  cheaply  discovered, 
and  easily  understood  ;  and  it  would  be  deeply  to  be  regretted 
if  we  were  obliged  to  adopt  so  complex  and  artificial  a  system, 
as  a  branch  of  the  institutes  of  property  law.  In  New  York, 
imder  the  revised  statutes  relative  to  uses  and  trusts,  these  trust 
terms  cannot  exist  for  the  purposes  contemplated  in  the  English 
equity  system.  All  trusts,  except  those  authorized  and  modified 
by  the  statute,  are  abolished  ;  and  express  trusts  may  be  created 
to  "sell  lands  for  the  benefit  of  creditors,  and  to  sell,  mortgage, 
or  lease  lands,  for  the  benefit  of  legatees,  or  for  the  purpose  of 
satisfying  any  charge  thereon,  and  to  receive  the  rents  and  pro- 
fits of  land  to  be  applied  to  the  use  of  any  person ;  and  the  trus- 
tees  cannot  sell,  convey,  or  do  any  other  act  in  contravention  of 
the  trust;  and  when  the  purpost^s  for  which  the  express  trust 
shall  have  been  created,  have  ceased,  the  state  of  the  trustees 
ceases  also.  This  strict  limitation  of  the  power  of  creating  and 
continuing  trusts,  would,  in  its  operation,  have  totally  destroyed 
these  attendant  terms,  had  they  otherwise  existed  in  New 
York." 

Among  the  Romans,  leases  were  usually  of  very  short  dura- 
tioi],  as  the  quinquennuiniy  or  term  for  five  years  ;  and  this  is 
said  to  have  been  the  policy  and  practice  of  France,  Switzerland, 
and  China — a  policy  which  has  been  condemned  by  some  wri- 
ters as  discouraging  agricultural  enterprise  and  costly  improve- 

of  a  fee  simple.    So  in  Vermont,  the  owners  of  lon^  terms  are  invested  with  some 
of  the  privileges  of  freeholders.    And  in  Ohio,  lands  held  by  permanent  leases  are 
'  treated  as  real  estate,  in  regard  to  judgments,  and  executions.    But  a  term  for 
ninety-nine  years  is  to  be  sold  on  execution,  as  a  chattel. 
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nents.  B7  the  present  constitution  of  the  State  of  New  York, 
DO  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  years,  in  which  is  reserved  any  rent  or  service  of  any 
kind,  is  valid.     Const.  Art.  1  sec.  14. 

9.  Mortgage. 

la  England,  it  is  the  established  doctrine,  that  if  there  be 
&iee  mortgages  in  succession,  and  all  duly  registered,  or  a  mort- 
g^e,  and  then  a  judgment,  and  then  a  second  mortgage  upon 
the  estate,  the  junior  mortgagee  may  purchase  in  the  first  mort- 
gage, and  tack  it  to  his  mortgage  and  thus  force  out  the  middle 
mortgage  and  gain  preference  over  it.  The  same  rule  would 
apply,  if  the  first,  as  well  as  the  second  encumbrance,  was  a 
judgment ;  but  the  encumbrancer  who  tacks  must  always  be  a 
niortgagee,  for  he  stands  in  the  light  of  a  bona  fide  purchaser, 
parting  with  his  money  upon  the  security  of  the  mortgage.    An 

English  writer  (Mr.  Humphreys)  thus  forcibly  presents  this  sys- 
tem:— 

"  The  first  principles  of  property,  would  assign  effect  to  every 
■Purity,  according  to  its  priority  of  date :  from  that  moment, 
the  land,  to  the  extent  of  the  charge,  is  no  longer  in  the  mort- 
gagor's power,  but  belongs  to  the  incumbrancer ;  and  such  is  ac- 
tually the  case,  where  the  charges  are  all  of  one  character,  either 
Jcgal  or  equitable.     The  artificial  distinction  however,  between 
^^e  two  species  of  interests,  has  introduced  a  correspondent 
one  into  mortgages,  under  the  term  of  tacking^  which  is  often 
subversive  of  the  above  just  rule.    That  a  first  mortgagee,  hold- 
ing the  title  deeds,  not  having  notice  of  a  second  mortgage,  may 
make  a  further  advance  on  the  credit  of  his  original  security  is 
incontestable.    It  was  incumbent  on  the  second  mortgagee,  when 
the  deeds  were  not  forthcoming,  to  seek  out  their  possessor,  and 
give  him  notice.    That  rule,  however,  is  of  a  far  different 
character,  by  which  an  estate  being  mortgaged  to  two  in  succes- 
sion, the  second  mortgagee,  if  he  had  no  notice  of  the  prior 
charge,  when  he  advanced  his  money,  may,  by  getting  an  as- 
signment or  declaration  of  trust  of  any  outstanding  judgment, 
term  of  yaers,  or  other  legal  interest,  anterior  to  the  first  mort- 
gage, tack  his  subsequent  incumbrance  to  this  anterior  interest, 
and  thus  take  precedence  of  the  first  mortgage.     Nor  does  it 
vary  the  case,  if  the  subsequent  incumbrancer,  after  having  ad- 
vanced his  money,  has  notice  of  the  first  mortgage,  when  he 
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gets  in  the  prior  legal  estate ;  or  even  if  it  be  done  pendente  litCj 
in  an  equity  suit,  so  it  be  before  the  decree.    This  privilege  of 
tacking,  is  however  confined  to  a  mortgagee,  and  not  allowed  to 
a  judgment  creditor ;  on  the  ground  that  the  latter,  though  he 
acquires  a  lien  on  the  land,  by  his  judgment,  does  not  advance 
his  money  on  the  immediate  credit  of  the  debtor's  real  estate  ; 
since  he  has  other  remedies ;  viz.  the  goods  and  the  body.    The 
reverse  case  however,  of  a  first  mortgagee  lending  a  further  sum 
on  judgment,  and  thereby  excluding  an  intermediate  mortgage, 
of  which  he  has  not  notice,  is  admitted,  on  the  rather  refined 
presumption,  that  he  made  the  further  advance  as  knowing  he 
had  a  hold  of  the  land  by  the  mortgage ;  and  the  judgment, 
though  it  passed  no  present  interest  in  the  land,  yet  formed  a 
Hen  upon  it.    In  one  instance,  first  and  third  securities,  have 
been  allowed  to  be  tacked,  to  the  exclusion  of  an  intermediate 
one,  in  violation  of  a  principle  established  by  courts  of  equity 
themselves ;  namely,  that  the  incumbrancer,  getting  in  a  prior 
charge,  must,  in  order  to  exclude  the  second  mortgagee,  have 
made  his  further  advance  on  the  security  of  the  property 
charged.    The  instance  alluded  to,  is  where  two  estates,  being 
subject  to  a  prior  incumbrance,  the  owner  mortgaged  both  of 
them  to  A.,  and  then  mortgaged  only  one  of  them  to  B.     The 
last  incumbrancer,  on  getting  in  the  preceding  charge,  was  al- 
lowed to  hold  both  estates,  against  the  former  mortgagee,  al- 
though he  advanced  his  money  on  the  credit  of  one  estate  only, 
without  having  contemplated  the  other  estate,  not  even  to  the 
extent  of  acquiring  a  general  lien  by  a  judgment." 

The  doctrine  of  tacking  is  entirely  exploded  throughout  the 
United  States  ;  our  statutes  for  registering  deeds  having  super- 
seded the  English  rules  on  this  subject.  The  equitable  rule 
which  the  Unglish  courts  profess  to  follow,  we  in  fact  observe : — 
"  Qwt  prior  est  tempore^  potior  est  jureP  It  is  the  policy,  and 
meaning  of  our  registry  acts,  that  liens  are  to  be  paid  according 
to  the  order  of  time  in  which  they  respectively  attached ;  and 
consequently,  all  incumbrancers  are  to  be  made  parties  to  a  bill 
to  foreclose,  that  their  claims  may  be  chargeable  in  due  order. 
In  the  English  law,  the  rule  is  under  some  reasonable  qualifi- 
cation, it  is  true.  The  last  mortgagee  cannot  tack,  if  when  he 
took  his  mortgage  he  had  notice  in  fact  of  the  intervening  in- 
cumbrance. But  if  he  acquired  that  knowledge  subsequent  to 
the  time  of  taking  his  mortgage,  he  may  then  purchase  and 
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lack,  though  he  had  notice  at  the  time  of  his  purchase,  and 
though  there  Was  even  a  bill  then  pending  by  the  second  mort- 
gagee to  redeem.    The  assumed  equity  of  the  principle  is,  that 
the  last  mortgagee,  when  he  lent  his  money,  had  no  notice  of  * 
the  second  incumbrance ;  and  the  equities  between  the  second 
and  third  incumbrancers  being  equal,  the  latter,  in  addition 
thereto,  has  the  prior  legal  estate  or  title,  and  he  shall  be  pre- 
ferred.   There  is  however  no  natural  equity  in  tacking,  and 
when  it  supersedes  a  prior  incumbrance,  it  works  manifest 
injustice.    By  acquiring  a  still  more  antecedent  incumbrance, 
the  junior  party  acquires,  by  substitution,  the  rights  of  the  first 
incumbrancer  over  the  purchased  security,  and  he  justly  ac- 
quires nothing  more.     "  The  doctrine  of  tacking"  says  Kent,  "  is 
founded  on  the  assumption  of  a  principle  which  is  not  true,  in 
point  of  fact ;  for,  as  between  A.  whose  deed  is  honestly  ac- 
quired and  recorded  to-morrow,  the  equiyes  upon  the  estate  are 
not  equal.    He  who  has  been  fairly  prior  in  point  of  time,  has 
the  better  equity,  for  he  is  prior  in  point  of  right."    (4  Kent^s 
Com.  178.) 

10.  Joint  interest  in  land. 

In  England,  where  several  persons  own  land  together,  they 
Are  joint  tenants,  unless  there  is  some  special  reason  for  a  dif- 
ferent ownership ;  but  in  this  country,  in  the  absence  of  such 
reason,  they  are  tenants  in  common. 

The  common  law  favored  title  by  joint  tenancy,  on  account 
of  the  right  of  survivorship.  Its  policy  was  averse  to  the  divi- 
sion of  tenures,  because  it  tended  to  multiply  the  feudal  services, 
and  weaken  the  efficacy  of  that  connection.  But  it  has  been 
^aid,  that  the  reason  of  that  policy  had  ceased  with  the  abolition 
of  tenures  and  that  even  the  courts  of  law  were  no  longer  in- 
clined to  favor  joint  tenancy. 

Blackstone  says:  "If  an  estate  be  given  to  a  plurality  of 
persons,  without  adding  any  restrictive,  exclusive,  or  explana- 
tory words,  as  if  an  estate  be  granted  to  A.  and  B.  and  their 
J^eirs,  this  makes  them  immediately  joint  tenants  in  fee  of  the 
lands.  Now,  in  the  majority  of  instances  of  persons  purchasing 
land  together,  they  would  prefer  not  to  be  joint  tenants,  but  ten- 
ants in  common.  It  is  evident  that  the  land  ought  to  follow 
vhat  is  the  common  wish  of  parties,  in  every  case  where  this 
intention  is  not  expressly  declared,  and  in  every  case  of  a  con- 
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veyance  of  land  to  several  persons,  should  make  them  tenants 
in  common,  unless  the  conveyance  expressly  stated  a  different 
intention.  The  making  the  rule  of  construction  different  from 
the  common  understanding  of  the  words,  is  a  frequent  source 
of  litigation  which  is  increased  by  the  inclination  which  the 
courts,  though  bound  down  by  this  narrow  rule,  naturally  feel 
to  construe  all  doubtful  expressions  in  favor  of  tenancies  in 
common. 

We,  however,  have  reversed  the  English  rule,  upon  the  ground 
that  tenancies  in  common  are  more  beneficial,  and  more  conso- 
nant with  the  genius  of  our  government;  and  the  old  English 
doctrine  upon  this  subject,  hsus  been  not  only  partially  qualified, 
or  subjected  to  occasional  exceptions,  but  actually  reversed,  in 
nearly  all  the  states.  In*  New  Vork,  Michigan,  Missouri,  Dela- 
ware, Arkansas,  tind  Illinois,  estates  in  joint  tenancy  are  abolish- 
ed, except  in  executoi;^  and  other  trustees  unless  the  estate  is 
expressly  declared  in  the  deed  or  will  creating  it,  to  pass  in 
joint  tenancy.  The  New  York  Revised  tStatutes  further  de- 
clare that  every  estate  vested  in  executors  or  trustees,  as  such, 
shall  be  held  in  joint  tenancy.  In  Massachusetts,  Vermont,  and 
Pennsylvania,  an  exceptton  is  made,  in  regard  to  trustees  alone. 
In  Massachusetts,  Maine,  and  Michigan,  another  exception  from 
the  general  pr6vision,  is  made  in  relation  to  mortgages  ;  and  in 
Massachusetts,  Michigan  and  Vermont,  conveyances  to  husband 
and  wife.  While  in  Rhode  Island,  conveyances  to  husband 
and  wife,  are  expressly  declared  not  to  constitute  an  exception. 
In  Indiana,  joint  tenancies  are  changed  into  tenancies  in 
common.  In  South  Carolina,  the  death  of  one  joint  tenant 
operates  as  a  severance  and  his  estate  passes  to  his  heirs, 
as  in  case  of  a  tenancy  in  common.  In  Maryland  and  New 
Jersey,  an  estate  in  joint  tenancy  can  be  created  only  by  an 
express  declaration  that  the  land  is  to  be  owned  in  this  wav. 
In  Maine,  New  Hampshire,  Vermont,  Massachusetts  and  Rhode 
Island,  there  must  be  express  words,  or  an  intention  to  that 
effect  to  create  a  joint  tenancy ;  and  in  Vermont  the  statute  is 
declared  applicable  to  estates  previously  created,  as  well  as 
those  which  might  arise  subsequently.  It  has  been  held  in 
Massachusetts,  that  a  conveyance  to  two  or  more  in  mortgage^ 
creates  a  joint  tenancy,  notwithstanding  the  statute*;  on  the 
ground  that  as,  upon  the  death  of  one  the  remedy  to  recover  the 
debt  would  survive,  it  is  clearly  to  be  implied  that  the  parties 
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intended  that  the  collateral  security  should  follow  and  comport 
/  ^iihihe  remedy.     In  North  Carolina,  there  is  no  suvivorship 

Mween  joint  tenants,  except  in  the  case  of  partners  in  business, 
and  here  only  for  the  purpose  of  settling  the  joint  concern. 
After  such  settlement,  the  survivor  pays  over  the  balance  due 
to  the  representatives  of  the  deceased  partner.  In  Virginia  and 
Kentucky,  it  is  provided,  that  of  whatever  kind  the  estate  may 
be,  it  shall  not  pass  to  survivors,  but  shall  descend,  may  be  de- 
vised, and  shall  be  subject  to  debts  charges,  curtesy  and  dower, 
and  be  considered  to  every  other  intent  §pd  purpose,  in  the  same 
manner,  as  if  it  had  been  a  tenancy  in  common.  The  statute 
of  Tirginia,  abolishing  survivorship  has  been  held  to  extend  to 
partnership  property,  as  well  as  all  other.  In  most  of  the 
statutes  turning  joint  tenancies  into  tenancies  in  common,  it  is 
declared  that  the  law  shall  apply  as  well  to  existing  jo\nt  tenan- 
cies, as  to  those  afterward  to  be  created.  But  it  is  held  that  the 
statutes  have  this  effect  without  its  being  expressly  so  declared  ; 
the  land  being  beneficial  by  rendering  the  tenure  more  certain  and 
valuable.  (See  1  Hilliard  on  Real  Property  ;  1  Greenl.  Cruise, 
353,  note.) 

11.  Descent. 

There  is  a  very  wide  difference  between  the  English  and 
American  law,  with  regard  to  descents.     The  English  law  of 
descents  is  governed  by  a  number  of  rules  or  canons  of  inheri- 
tance, which  have  been  established  for  ages,  and  have  regula- 
ted the  transmission  of  the  estate,  from  the  ancestor  to  the  heir, 
so  that  all  uncertainty  as  to  the  course  which  the  descent  is  to 
lake,  is  entirely  precluded.    But  in  the  United  States,  the  com- 
mon law  is  nearly  extirpated  by  statutes  which  have  adopted 
principles  not  only  different  from,  but  in  most  cases,  wholly  sub- 
versive of  it.    And  those  statutes  are  not  the  legislative  acts  of 
the  nation,  but  of  as  many  legislatures  as  there  are  states ;  every 
legislative  act  on  this  subject  differing,  in  some  respects,  from 
any  other.     On  this  subject,  Chief  Justice  Reeve,  remarks  "  The 
condition  of  the  United  States,  as  it  respects  the  descent  of  real 
property,  is  peculiar.    In  other  nations,  the  law  of  descent  is 
uniform,  subject  indeed  to  special  customs  in  particular  places, 
varying  the  general  law  of  the  land.    But  this  nation  has  no 
common  law,  upon  the  subject  of  descents.    Some  of  the  colo- 
nies at  their  first  settlement,  passed  laws  regulating  the  descent 
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of  real  property  on  principles  altogether  different  from  the  eom- 
mon  law  of  England  ;  whilst  most  of  the  colonies  retained  the 
common  law  of  the  parent  country.  In  some  of  those  colonies 
however,  which  at  first  retained  this  branch  of  the  common  law 
of  England,  essential  alterations  were  made,  even  prior  to  the 
revolutionary  war.  After  the  revolution,  the  several  States  com- 
posing the  confederacy,  enacted  laws  regulating  the  transmis- 
sion of  real  property  by  descent,  not  only  differing  from,  but  ut- 
terly opposed  to  the  common  law  of  England.  The  English 
common  law  of  descend,  had  its  foundation  in  principles  of  feu- 
dal policy,  in  no  measure  applicable  to  the  existing  state  of 
things  in  this  country,  and  calculated  to  cherish  an  aristocratic 
spirit,  hostile  to  our  republican  forms  of  government.  When  we 
became  a  nation,  we  found  ourselves  divided  into  a  number  of 
distinct,  separate  sovereignties,  each  possessing  the  power  to 
enact  laws  affecting  the  property  within  its  own  jurisdiction, 
with  which  the  national  government,  binding  all  the  States  to- 
gether, with  political  bands,  had  not  the  remotest  concern. 
Having  rejected  the  English  law  of  descents,  each  State  passed 
laws  to  regulate  the  descent  of  real  property  for  itself;  all  of 
them  differing  greatly,  from  this  branch  of  the  common  law  of 
England,  and  each  State  differing  from  the  others."  {Reeves' 
Treatise  on  the  Law  of  Descents,  Pref ) 

For  the  purpose  of  exhibiting,  more  fully,  the  nature  of  the 
alterations  in  the  law  of  descents  which  have  been  made  in  this 
country,  it  will  be  well  to  compare  our  laws  with  Blackstone's 
Canons  of  Descent. 

His  first  canon  is,  "  that  inheritances  shall  lineally  descend 
to  the  issue  of  the  person  who  last  died  actually  seized,  in  infi- 
nitum; but  shall  never  lineally  ascend.     (2  Bl.  208.) 

As  the  first  part  of  this  rule  prevails  in  this  country,  we  need 
only  speak  of  the  latter  clause  which  contains  one  of  the  most 
unreasonable  provisions  of  the  English  law.  By  it,  a  father  or 
mother  can  never  become  heir  to  a  son,  but  the  estate  shall,  in 
preference,  descend  to  the  most  remote  collateral  relation,  and 
even  escheat  to  the  lord.  This  rule  however  Blackstone  tries  to 
defend,  and  asserts  that  it  is  founded  "  on  good  legal  reason." 
But  his  arguments  only  show  the  reasons  for  introducing  it  into 
the  feudal  law,  and  do  not  afford  any  justification  for  its  conti- 
nuance. He  says,  "  The  total  exclusion  of  parents,  and  all 
lineal  ancestors,  from  succeeding  to  the  inheritance  of  their  off- 
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spring,  }5  peculiar  to  our  own  laws,  and  such  as  have  been  de- 
duced from  the  same  original.  For,  by  the  Jewish  law,  on 
failure  of  issoe,  the  father  succeeded  to  the  son,  in  exclusion  of 
brethren,  unless  one  of  them  married  the  widow>  and  raised  up 
seed  to  his  brother.  And  by  the  laws  of  Rome,  in  the  first  place, 
the  children,  or  lineal  descendants  were  preferred ;  and,  on  failure 
of  these,  the  father  and  mother,  or  lineal  ascendants  succeeded, 
together  with  the  brethren  and  sisters ;  though  by  the  law  of 
the  twelve  tables,  the  mother  was  originally,  on  account  of  her 
sex,  excluded.  Hence,  this  rule  of  our  laws  has  been  censured, 
and  declaimed  against,  as  absurd,  and  derogating  from  the  max- 
ims of  equity  and  natural  justice.  Yet  that  there  is  nothing  un- 
just or  absurd,  in  it,  but  that  on  the  contrary,  it  is  founded  upon 
very  good  legal  reason,  may  appear,  as  well  from  considering  the 
nature  of  the  rule  itself,  as  the  occasion  of  introducing  it  into 
our  laws.  We  are  to  reflect,  in  the  first  place,  that  all  rules  of 
succession  to  estates,  are  creatures  of  the  civil  polity,  and  juris  * 
positivij  merely.  The  right  of  property,  ^hich  is  gained  by 
occupancy,  extends  naturally  no  farther  than  the  life  of  the  pre- 
sent possessor:  after  which,  the  land,  by  the  law  of  nature, 
would  again  become  common,  and  liable  to  be  seised  by  the  next 
occupant ;  but  society,  to  prevent  the  mischiefs  that  might  ensue 
from  a  doctrine  so  productive  of  contention,  has  established  con- 
veyances, wills,  and  successions ;  whereby  the  property  origin- 
ally gained  by  possession,  is  continued  and  transmitted  from 
one  man  to  another,  according  to  the  rules  which  each  State 
has  respectively  thought  proper  to  prescribe.  There  is  certainly 
therefore,  no  injustice  done  to  individuals,  whatever  be  the  path 
of  descent  marked  out  by  the  municipal  law.  If  we  next  con- 
sider the  time  and  occasion  of  introducing  this  rule  into  our  law, 
we  shall  find  it  to  have  been  grounded  upon  very  substantial 
reasons.  I  think  there  is  no  doubt  to  be  made,  but  that  it  was 
introduced  at  the  same  time  with,  and  in  consequence  of  the 
feudal  tenures.  For  it  was  an  express  rule  of  the  feudal  law, 
that  succesaionis  feudi  talis  est  ncUuray  quod  ascendentes  nan 
succeduni  ;  and  therefore  the  same  maxim  obtains  also,  in  the 
French  law,  to  this  day.  Our  Henry  the  First,  indeed,  among 
other  restorations  of  the  old  Saxon  laws,  restored  the  right  of 
succession  in  the  ascending  line ;  but  this  soon  fell  again  into 
disuse  ;  for  so  early  as  Glanvils'  time,  who  wrote  under  Henry 
the  Second,  we  find  it  laid  down,  as  established  law,  that  hcBre- 
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ditas  nunqwam  ascendU  ;  which  has  remained  afi  iriTariable 
maxim  et'er  since.    These  circumstances,  evidentFy  show  this 
rule  to  be  of  feudal  original ;  and  taken  in  that  Hght,  there  are 
some  arguments  in  its  favor,  besides  those  wbieb  are  drawn, 
merely  from  the  reason  of  the  thing.    For  if  the  feud  of  which 
(he  son  died  seised,  was  really  feudum  antigmufn,  or  one  de- 
scended to  him  from  his  ancestors,  the  father  could  not  possibly 
succeed  to  it,  because  it  must  have  passed  him  in  the  cenrse  of 
descent,  before  it  could  come  to  the  son  ;  unless  it  wewfeudutn 
matemum,  or  one  descended  from  his  mother,  and  theo^  for  othev 
reasons,  the  father  oould,  in  no  wise,  inherit  it    And  if  it  were 
feudtim  novum^  or  one  newly  acquired  by  the  sod,  then  only  the 
descendants  from  the  body  of  the  feudatory  himself,  ceuld  suc- 
ceed, hy  the  known  maxim  of  the  early  feudal  constitutions  j 
wh«ch  was  founded  as  well  upon  the  personal  merit  of  the  vas- 
sal, which  might  be  transmitted  to  his  children,  but  eeuld  not 
'  ascend  to  his  progenitors,  as  also  upon  this  consideration  of  mi- 
litary policy,  that  tbe  decrepit  grandsire  of  a  vigorous  vassal 
would  be  but  indifferently  qualified  to  succeed  him  in  his  feudal 
services.    Nay,  even  if  this  feudum  novum,  were  held  by  the 
son,  ut  feudum  anti^^nij  or  with  all  the  qualities  annexed  to  a 
feud  descended  from  his  ancestors,  such  feud  naust,  in  all  re- 
spects have  descended,  as  if  it  had  really  been  an  ancient  feud ; 
and  therefore  could  not  go  to  the  father,  because,  if  it  had  been 
an  ancient  feud,  the  father  must  have  been  dead,  before  it  could 
have  come  to  the  son.    Thus,  whether  the  feud  was  strictly 
novum  or  slrictly  atUiqtium,  or  whether  it  was  novum  held  ui 
antiquum,  in  none  of  these  cases,  the  father  could  possibly  suc- 
ceed.   These  reasons,  drawn  from  the  history  of  the  rule  itself, 
seem  to  be  more  satisfactory  than  that  quaint  one  of  Bracton, 
adopted  by  Sir  Edward  Coke,  which  regulates  the  descent  of 
lands  according  to  the  laws  of  gravitation."    (2  Bl.  Com.  211.) 
<<The  admission  of  the  father  to  the  inheritance  of  his  chil- 
dren dying  intestate,"  says  Kent  (4  Kent  Com.  396)  ''and  without 
lineal  descendants,  is  an  innovation,  and  a  very  great  improve- 
ment, upon  the  English  common  law  doctrine  of  descents.    The 
total  exclusion  of  parents,  and  all  lineal  ancestors,  in  such  a  case, 
is  said  to  be  peculiar  to  the  English  law,  and  to  those  of  other 
nations  which  have  been  deduced  from  the  feudal  policy.    Sir 
Martin  Wright  has  labored  to  vindicate  the  English  rule  on  the 
feudal  theory,  by  a  train  of  artificial  and  technical  leasoningi 
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which  has  no  maimer  of  foundation  in  the  principles  of  justice; 
So  far  as  the  feud  was  presumed  to  be  antiquum  out  paternum, 
it  was  deemed  to  have  passed  already  through  the  father,  and 
therefore  he  could  not  succeed.  It  would  be  repugnant  to  the 
fiction;  and  the  rights  of  the  father,  as  it  seems,  must  be  sacri- 
ficed to  sustain  it  The  heir  was  also  bound  to  show  himself 
Ibtitled  by  a  regular  course  of  descent,  from  the  first  feudatory 
or  purchaser ;  and  the  best  evidence  of  that  which  the  case  af- 
fi>rded,  was  to  prove  that  he  was  heir  of  the  whole  Mood  to  the 
person  last  seised.  The  very  artificial  nature,  and  absurd  re- 
sults, of  the  English  rule,  are  strikingly  illustrated  by  the  well 
known  case  stated  by  Littleton,  that  though  the  father  never  can 
be  heir  to  his  son,  for  the  inheritance  never  can  ascend,  and  the 
uncle,  or  father's  brother,  though  in  a  remoter  degree,  will  have 
the  preference;  yet  if  the  uncle  should  die  intestate  without  is- 
sue, the  father,  as  heir  to  the  uncle,  may  succeed  to  the  inheri- 
tance of  his  son ;  for  says  Littleton,  he  cometh  to  the  land,  by 
collateral  descent,  and  not  by  lineal  ascent.  So  it  has  been  held 
that  if  either  parent,  stood  in  the  relation  of  cousin  to  the  son, 
Uiey  would  inherit  in  that  character,  though  not  as  father  or 
mother." 

In  the  United  States,  the  right  of  the  father  and  mother  ta 
become  heirs  to  their  children,  is  fully  established.  If  the  own- 
er of  lands  dies  without  lawful  descendants,  leaving  parents,  the 
inheritance  ascends  to  them,  either  first  to  the  father,  and  next 
to  the  mother,  or  jointly,  under  certain  qualifications.  In  New 
York,  Virginia,  Maine,  New  Hampshire,  and  Kentucky,  the  es- 
tate  goes  to  the  father,  unless  it  came  to  the  intestate  on  the  part 
of  the  mother,  and  then  it  passes  to  her,  or  the  maternal  kindred. 
In  Ifassachusetts,  if  the  intestate  leaves  no  lawful  descendants, 
the  estate  invariably  goes  to  the  father.  In  Vermont,  the  widow, 
where  there  are  no  issue,  has  one  half  of  the  estate,  and  the 
father  the  other  half  In  Georgia,  in  default  of  issue,  the  estate 
goes  to  the  father  as  one  of  the  next  of  kin  with  the  brothers 
and  sisters ;  or  if  the  father  be  dead,  the  widow  takes  the  whole 
estate,  real  and  personal.  In  Maryland,  if  the  estate  was  ac- 
qaired  by  descent,  it  goes  to  the  parent  or  kindred,  in  the  pater- 
nal, or  maternal  line,  from  which  it  descended.  If  otherwise,  in 
default  of  issue,  and  of  brothers  and  sisters  of  the  whole,  and  of 
the  half  blood,  it  goes  to  the  father  only;  if  there  is  no  father, 
then  to  the  brothers  and  sisters  of  the  blood  of  the  father,  and 
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their  representatives,  and  if  none,  then  to  the  grandfather  audr 
his  descendants.    If  that  line  fails,  then  in  like  manner  to  the 
mother  and  her  descendants,  and  maternal  ancestors.    In  Loui,- 
siana,  the  father  and  mother  succeeds  equally,  as  next  of  kin,  to 
a  moiety  of  the  estate  of  the  child  dying  intestate,  and  without 
issue.    The  other  moiety  goes  to  the  brothers  and  sisters,  and 
their  descendants.    If  only  one  parent  survives,  that  parent 
takes  one  fourth.    In  Indiana,  in  default  of  issue,  the  father,  and 
if  dead,  the  mother  takes  one  half  of  the  es^te,  and  the  other 
half  is  equally  divided  among  the  brothers  and  sisters,  or  their 
descendants.    If  no  parents,  the  brothers  and  sisters,  or  their 
descendants,  take  the  whole.    If  nonoisof  them,  and  the  parents 
be  living,  then  the  whole  estate  goes  to  the  father,  or  if  dead,  to 
the  mother.    In  Illinois,  in  default  of  issue  and  their  descend- 
ants, the  whole  personal,  and  one  half  of  the  real  estate,  goes  to 
the  widow,  and  the  residue,  or  the  whole,  if  there  be  no  widow, 
to  the  parents,  brothers,  and  sisters,  and  their  descendants,  in 
equal  parts,  and  if  only  one  of  the  parents  be  living,  that  parent 
takes,  as  survivor,  a  double  portion.    If  there  be  no  widow,  or 
parent,  or  brothers,  or  sisters,  or  their  descendants,  then  the  es- 
tate descends,  in  equal  parts,  to  the  next  of  kin  in  equal  degree, 
computing  by  the  rules  of  the  civil  law.    In  New  Jersey,  bro- 
thers and  sisters  of  the  whole  blood  and  their  children,  take  the 
inheritance  in  default  of  lineal  heirs,  in  preference  to  the  pa- 
rents, or  either  of  them.    But  in  default  of  such  brothers  and 
sisters,  and  their  issue,  the  estate  goes  to  the  father  in  fee  simple^ 
and  if  no  father,  to  the  mother  for  life,  and  after  her  death,  to 
the  brothers  and  sisters  of  the  half  blood.    In  Mississippi,  the 
mother  in  the  foregoing  case,  takes  a  fee,  and  the  half  blood 
takes  equally  with  the  whole  blood,  unless  there  are  kindred  in 
the  same  degree,  and  then  the  whole  blood  are  preferred.    In 
Missouri,  the  parents  take  equally  with  the  brothers  and  sisters 
of  the  intestate.    In  Pennsylvania,  the  father  and  mother,  take 
jointly  for  life,  and  for  the  life  of  the  survivor,  and  if  there  are 
no  issue,  or  brothers,  or  sisters,  or  descendants  of  the  whole  blood, 
the  father  and  mother,  if  both  be  living,  and  if  not,  the  survivor 
takes  an  estate  in  fee.    In  North  Carolina,  the  parents,  or  the 
survivor  of  them,  take  for  life  only,  in  default  of  issue,  and  of 
brothers  and  sisters.    In  South  Carolina,  in  default  of  issue,  or 
widow  (who  takes  a  third,  or  moiety,  or  two  thirds  of  the  estate, 
as  the  case  may  be,)  the  father,  or  if  dead,  the  mother  takes  the 


■ 
f 

LAW  OP  REAL  PROPERTY.  XXXvifc 

^tate,  Teal  and  personal,  in  conjunction  with  the  brothers  and' 
sisters,  in  equal,  shares.    In  Delawuse,  the  parents  are  postponed  • 
to  the  brothers  aad  sisters,  and  their  descendants ;  and  in  de- 
faaltof  brothers  and  sisters  the  estate  is  distributed  equally  to 
every  of  the  next  of  kindred  to  the  intestate,  who  are  in  equal 
degree.    (See  4  Kent  Cora.  392.) 

Blackstone's  second  c^non,  is,  that,  '<  the  male  issue,  shall  be 
admitted,  before  the  female ;"  and  his  thiid,  that  "  where  there 
are  two  ore  more  males  in  equal  degree,  the  eldest  onlf  shall  in- 
herit ;  but  the  females  altogether.'* ' 

^<The  preference  of  males  to  females,  and  the  right  of  primo- 
geaiture  among  the  males,  is  the  established  and  ancient  role  of 
descent,  in  the  English  common  law.    The  right  of  primogeni- 
ture was  derived  from  the  m'artial  policy  of  the  feudal  system^  . 
after  it  had  attained  solidity  and  maturity.    It  is  supposed  to  have 
been  unknown.  Or  not  in  use,  among  the  ancient  Germans,  or  the 
Anglo  Saxons,  prior  to  the  Norman  conquest.    They  admitted  all 
the  sons  equally  to  the  inheritance ;  but  the  weight  of  authority . 
is,  that  females  were  most  generally  excluded,  even  in  the  pri- 
mitive ages  of  the  feudal  law.    When  the  feudal  system  became, 
firmly  established,  it  was  an  important  object  to  pres^e  the 
feud  entire,  and  the  feudal  services  undivided,  and  to  keep  up  a* 
succession  of  tenants  who  were  competent,  by  their  age  and  sex, 
to  render  the  military  services  annexed  to  their  grants.    The 
eldest  son,  was  the  one  that  first  became  able  to  perform  the 
duties  of  the  tenure,  and  he  was,  consequently  preferred  in  the 
order  of  succession.    Females  were  totally  excluded  not  only 
from  their  iaability  to  perform  the  feudal  engagements,  but  be- 
cause they  might,  by  marriage,  transfer  the  possession  of  the 
feud  to  strangers  and  enemies."    (4  Kent  Com.  383,  383.) 

But  these  common  law  doctrines  of  descent,  are  incompatible 
with  our  free  institutions ;  and  the  following  rule  of  inherit- 
ances, prevails  among  us.  If  a  person  owning  real  estate,  diefs 
seised,  or  as  owner,  without  devising  the  same,  the  estate  shall 
descend  to  his  lawful  descendants  in  the  direct  line  of  lineal 
descent ;  and  if  there  be  but  one  person,  then  to  him  or  her 
alone;  and  if  more  than  one  person,  and  all  of  equal  degree  of 
consangnnity  to  the  ancestor,  then  the  inheritance  shall  descend 
to  the  several  persons  as  tenants  in  common,  in  equal  parts, 
however  remote  from  the  intestate,  the  common  degree  of  coti- 
sanguinUy  may  be.    The  foregoing  rule,  which  is  in  favor  of 
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the  equal  elaims  of  the  descending  line^  in  the  same  degree, 
without  distinction  of  sex,  and  to  the  exclusion  of  all  other 
claimants  i»  in  force  in  all  the  United  States,  except  that  in 
South  Carolina,  the  widow  takes  one  third  of  the  estate  in  fee, 
and  in  Georgia,  she  takes  a  child's  share  in  fee,  if  there  be  any 
children,  andttf  none,  she  then  takes  a  moiety  of  the  estate,  and 
in  South  Carolina  and  Georgia,  the  whole  estate.  "  In  Massa- 
chusetts, the  statute  law  of  descents  applies  only  to  estates 
whereof  the  ancestor  died  seised  in  fee  simple,  or  for  the  life  of 
another,  and  the  descent  of  estates  tail,  is  limited  to  the  eldest 
male  heir.  In  Rhode  Island,  New  Jersey,  North  and  South  Ca- 
tolioa,  Tennessee  and  Louisiana  the  claimants  take,  in  all  cases, 
per  stirpes^  though  standing  in  the  same  degree.  In  Alabama, 
the  descendants  of  children  also  take  per  stirpes  ;  and  in  Ten* 
nessee,  the  male  issue  is  preferred  to  the  female  in  the  descent 
of  real  property."    (4  Kent  Com.  375.) 

Though  primogeniture,  and  the  preference  of  males,  are  now 
thus  universally  given  up  in  this  country,  yet  in  some  states, 
they  remained  in  full  force,  and  in  others,  modifications  of  them 
^  continued,  for  a  long  period.  The  common  law,  with  ref^rd  to 
descents,  prevailed  in  New  Jersey  until  1780 ;  in  Maryland  ^nd 
South  Carolina,  until  1786 ;  and  in  Virginia,  until  1787.  In 
Massachusetts,  Rhode  Island,  and  Connecticut,  the  eldest  son  in 
imitation  of  the  Jewish  law  had  formerly  a  double  portion  of  the 
real  and  personal  estate,  and  in  Delaware,  of  the  real  estate  of 
his  father.  And  male  children  in  Vermont  inherited,  twice  as 
much  of  their  father's  real  estate  as  females. 

The  fourth  canon  is,  <<  that  the  lineal  descendants,  in  infinir 
tum^  of  any  person  deceased,  shall  represent  their  ancestor ;  that 
is,  shall  stand  in  the  same  place  as  the  person  himself  would 
have  done,  had  he  been  living." 

In  this  country,  the  lineal  descendants,  except  as  already 
stated,  are  admitted  to  an  equal  portion  of  the  inheritance,  if 
they  all  stand  in  equal  degree  to  the  common  ancestor.  The 
civil  law,  adhered  strictly  to  the  doctrine  of  representation,  and 
gave  to  the  grand^children,  and  other  remoter  descendant's 
though  all  the  claimants  were  standing  in  equal  degrees,  the 
portion  only,  that  their  parent  would  have  taken,  if  living.  In 
some  of  the  states,  as  New  York,  North  Carolina,  Tennessee, 
Pennsylvania,  Virginia,  and  Kentucky,  it  appears  to  be  allowed 
in  favor  of  the  most  remote  collateral  relations.    In  most  of  the 
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Other  states,  though  representation  is  without  limit  in  ttie  direct 
descending  line,  in  the  collateral,  it  does  not  extend  beyond  bro- 
thers and  sisters  children,  as  in  Maine,  New  Hampshire,  Ver- 
mont, Rhode    Island,  Connecticut,  Pennsylvania,  Maryland, 
Cieorgia,  and  Mississippi ;  nor  in  Delaware  after  brothers  and 
sisters  grand-children ;  nor  in  Alabama  and  Mississippi,  after 
the  descendants  of  brothers  and  sisters ;  and  in  some  of  the 
states,  as  in  New  Jersey,  there  does  not  appear  to  be  any  positive 
provision  for  the  case.    In  Louisiana,  representation  is  admitted 
in  the  collateral  line,  in  favor  of  the  children  and  descendants 
of  the  brothers  and  sisters  of  the  deceased.    In  North  Carolina, 
the  claimants  take  per  stirpes^  in  every  case,  even  though  the 
claimants  all  stand  in  equal  degree  of  consanguinity  to  the 
common  ancestor,  and  so  do  the  descendants  of  brothers  and 
sisters,  by  the  law  of  descent  in  Alabama,    fhe  civil  law  ad- 
hered strictly  to  the  doctrine  of  representation,  and  gave  to  the 
grandchildren,  and  other  remote  descendants,  though  all  the 
claimants  were  standing  in  equal  degrees,  the  portion  only  that 
their  parent  would  have  taken,  if  living.    The  following  rule 
of  inheritance  prevails  in  the  United  States.    If  a  person  dying 
seised,  or  as  owner  of  land,  leaves  lawful  issue  of  different  de- 
grees of  consanguinity,  the  inheritance  shall  descend  to  the 
children  and  grand-children  of  the  ancestor,  if  any  be  living, 
and  to  the  issue  of  sncb  children  or  grand-children,  as  shall  be 
dead,  and  so  on,  to  the  remotest  degree,  as  tenants  in  common. 
But  such  grand-children,  and  their  descendants,  shall  inherit 
only  such  share  as  their  parents  respectively  would  have  inhe- 
rited, if  living.    This  rule  applies  to  every  case  where  the  de- 
scendants of  the  intestate,  entitled  to  share  in  the  inheritance, 
are  of  unequal  degrees  of  consanguinity  to  the  intestate.    Those 
who  are  in  the  nearest  degree,  take  the  shares  which  would  have 
descended  to  them,  had  the  descendants  in  the  same  degree  who 
are  dead,  leaving  issue,  been  living ;  and  tfte  issue  of  the  de- 
scendants who  are  dead,  respectively,  take  the  shares  which 
their  parents,  if  living,  would  have  received.    When  heirs  are 
all  in  equal  degree,  they  inherit  per  capita,  or  equal  portions, 
and  when  they  are  in  different  degrees,  they  inherit  per  stirpes^ 
or  such  portion  only  as  their  immediate  ancestor  would  have 
inherited,  if  living. 

Blackstone's  fifth  rule  is,  "  that  on  failure  of  lineal  descend- 
ants, or  issue  of  the  person  last  seised,  the  inheritance  shall  de- 
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scend  to  his  collateral  relations,  being  of  tberblood  of  the  first 
purchaser ;  subject  to  the  three  preceding  rules. 

In  Massachusetts,  if  there  be  no  lineal  descendants,  nor  father, 
the  estate  descends  in  equal  shares  to  the  brothers  and  sisters, 
and  mother,  and  to  the  children  of  any  deceased  brother  or  sis- 
ter, by  right  of  representation ;  but  if  there  be  no  brother  or  sis- 
ter living,  the  estate  descends  to  the  mother,  in  exclusion  of  the 
issue,  if  any,  of  deceased  brothers,  or  sisters.  In  New  Hamp- 
shire, Yermoat,  aAd  North  Carolinai  uncles  and  aunts  take 
equally  with  the  nephew»  and  nieces,  as  being  of  equal  kia. 
But  in  Maine,  Massachusetts,  Rhode  Island,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Ohio^ 
Indiana,  Illinois,  Kentucky,  Virginia,  Tennessee,  South  Caro- 
lina, Georgia,  Alabama,  Louisiana,  Mississippi,  and  Missouri, 
nephew  sand  nieces  take  in  exclusion  of  uncles  and  aunts. 

In  many  of  the  states,  the  descent  of  real  estate  is  regulated 
in  some  measure,  by  a  regard  .to  the  mode  in  which  it  became 
the  property  of  the  intestate,  whether  by  actual  purchase,  or  by 
descent,  gift,  or  devise  from  a  paternal  or  maternal  ancestor.  If 
the  inheritance  was  ancestral,  and  come  to  the  intestate  by  gift, 
devise  or  descent,  it  passes  to  the  kindred  who  are  of  the  blood 
of  the  ancestor  from  whom  it  came,  whether  it  be  in  the  pater- 
nal or  maternal  line,  so  as  to  exclude  the  relations  in  the  adverse 
line  until  the  other  line  be  exhausted.  This  is  the  rule  in  New 
York,  New  Jersey,  Ohio,  Virginia,  Tennessee,  North  Carolina 
Rhode  Island,  and  Connecticut.  In  Maine,  New  Hampshire, 
Vermont,  Massachusetts,  Pennsylvania,  Georgia,  Alabama,  Mis- 
sissippi, and  Missouri,  there  does  not  seem  to  be  any  positive 
distinction. 

"  The  English  law,  requires  the  claimant  of  the  inheritance 
to  be  heir  to  the  person  last  seised,  and  of  the  blood  of  the  first 
purchaser.  It  gives  a  universal  preference  on  the  collateral  in- 
heritances, as  far  an  relates  to  the  first  purchaser,  of  the  paternal, 
to  the  maternal  line ;  and  this  English  doctrine  is  founded  on 
the  technical  rule,  that  it  is  necessary  the  heir  should  show  him- 
self to  be  descended  from  the  first  purchaser,  or  afibrd  the  best 
presumptive  evidence,  which  the  case  admits,  of  the  fact.  The 
American  law  of  descents  does  not  go  on  the  principle  of  search- 
ing out  the  first  purchaser  through  the  mists  of  past  generations, 
except  the  estate  be  ancestral,  and  then  it  stops  at  the  last  pur- 
chaser, in  the  ancestral  line.    Its  general  object  is  to  continue. 


LAY  OF  REAL  PROPERTY.  xli 

Ave  estate  in  the  family  of  the  intestate ;  and  in  effecting  it,  to 
pay  due  regard  to  the  claims  of  the  successive  branches  of  that 
family,  and  principally,  to  the  land  and  paramount  claim  of 
proximity  of  blood  to  the  intestate."    (4  Kent  Com.  406.) 

Blackstone's  sixth  rule  is  "  that  the  collateral  heir  of  the  per« 
80Q  last  seized,  must  be  his  next  collateral  kinsman  of  the  whole 

"  The  heir,"  says  Blackstone,  "  need  not  be  the  nearest  kins- 
man absolutely,  but  only  sub  mode ;  that  is,  he  must  be  the 
neatest  kinsman  of  the  whole  blood;  for  if  there  be  a  much 
nearer  kinsman  of  the  half  blood,  a  distant  kinsman  of  the  whole 
blood  shall  be  admitted,  and  the  other  entirely  excluded ;  nay, 
the  estate  shall  escheat  to  the  lord  sooner  than  the  half  blood 
shall  inherit."  (2  Bl.  Com.  227.)  Blackstone  attempts  to  de- 
fend this  absurd  rule,  or  rather  apologize  for  it,  on  feudal  prin- 
ciples, but  finally  confesses  ''  that  it  is  certainly  a  very  fine  spun 
and  subtle  nicety,"  and  that  *'  the  practice  is  carried  fairther  than 
the  principle  on  which  it  goes  will  warrant" 

This  rale  for  excluding  the  half  blood,  so  repugnant  to  every 
principle  of  property,  and  to  the  moral  feelings  of  kindred,  has 
been  abandoned  in  every  part  of  the  United  States.    In  some  of 
the  states,  no  distinction  is  made  in  any  case,  between  relations  of 
the  whole  and  the  half  blood ;  and  one  brother  of  the  whole  blood 
and  another  of  the  half  blood  of  an  intestate,  will  inherit  equal 
sfaares  of  his  estate.    In  Maine,  New  Hampshire,  Vermont,  Mas- 
sachusetts, Rhode  Island^  New- York,  Illinois,  North  Carolina, 
Maryland,  and  Tennessee,  no  distinction  is- made  between  the 
whole  and  half  blood,  except  in  some  of  them,  as  it  respects  es- 
tates which  came  to  the  intestate  from  some  one  of  his  ances< 
tors,  a  preference  being  in  such  cases  given  to  the  blood  of  that 
ancestor.    In  Connecticut,  New  Jersey,  Pennsylvania,  Delaware, 
Ohio,  Indiana,  Maryland,  Virginia,  Kentucky,  South  Carolina, 
Georgia,  Alabama,  Mississippi,  Missouri,  and  Louisiana,  rela- 
tions of  the  half  blood  can  inherit,  but  relations  of  the  whole 
blood  are  preferred. 

Blackstone's  seventh  rule  is,  that  "  in  collateral  inheritances, 
the  male  stocks  shall  be  preferred  to  the  female,  (that  is,  kindred 
derived  firom  the  blood  of  the  male  ancestors,  however  remote, 
shall  be  admitted  before  those  from  the  blood  of  the  female,  how- 
ever near,)  unless,  where  the  lands  have  in  fact  descended  from 
a  female.    ^*  Thus,"  he  continues,  <<  the  relations  on  the  father's 
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side  are  admitted  in  ivfinitvm,  before  those  on  the  mother's  side 
are  admitted  at  all ;  and  the  relations  of  the  father's  father  be- 
fore those  of  the  father's  mother,  and  so  on." 

Blackstone  observes  that  this  rule  was  established  in  order  t« 
effectuate  and  carry  into  execution  the  fifth  rule  or  prineJrpal 
canon  of  collateral  inheritance,  that  every  heir  must  beof  the  blood 
of  the  first  purchaser.  For  when  such  first  purchaser  was  not 
easily  to  be  discovered,  after  a  long  course  of  descents,  it  was 
considered  that  as'a  preference  had  been  given  to  males,  by  vir- 
tue of  the  second  canon,  through  the  whole  course  of  lineal  de- 
scent from  the  first  purchaser,  it  was  more  likely  that  the  lands 
had  descended  to  the  last  tenant  from  his  male,  than  from  his 
female  ancestors.  The  right  of  inheritance,  therefore,  first  runs 
up  all  the  father's  side,  with  a  preference  to  the  male  stocks  in 
every  instance ;  and  if  it  finds  no  heirs  there,  it  then,  and  then 
only,  resorts  to  the  mother's  side. 

This  preference  of  male  stocks  is  continued  in  England, 
throughout  all  manner  of  successions ;  for  if,  on  default  of  heirs, 
on  the  part  of  the  father,  the  lands  descend  to  the  line  of  the 
mother,  the  heirs  of  the  mother,  of  the  part  of  her  father's  side, 
shall  be  preferred  in  the  succession  before  heirs  of  the  part  of 
her  mother's  side.    (Hale's  C.  L.  330.) 

The  foregoing  rule  operates  uniairly  on  the  maternal  relations 
in  the  case  of  an  estate  which  in  'fact  came  to  the  intestate 
through  that  line,  and  of  which  he  is  merely  technically  a  pur- 
chaser. The  taking  the  estate  from  the^  maternal, «and  giving 
it  to  the  paternal  line,  in  such  a  case,  is  to  make  the  reason  of 
the  rule  yield  to  a  technical,  subtelty.  In  the  United  States, 
though  the  blood  of  the  first  purchaser  is  regarded  in  some  of 
the  states,  in  regulating  descents,^aod  in  some  a  preference  is 
given  to  the  line  of  that  ancestor  from  whom  the  estate  came  to 
the  intestate,  whether  by  descent,  devise,  or  gift,  yet,  in  the  case 
of  estates  really  and  not  technically  purchased  by  the  intestate, 
there  are  few  instances  in  which  any  preference  is  given  to  the 
paternal  relations. 

Thus  we  have  given  the  distinguishing  rules  of  the  common 
law  doctrine  of  descent  which,  as  has  been  seen,  are  the  con- 
verse of  those  in  this  country.  They  may  be  recapitulated  ad 
follows : — preference  of  males  to  females ;  primogeniture  among 
the  males;  the  inheritance  shall  never  lineally  ascend;  the  ex- 
clusion of  the  half  blood ;  the  strict  adherence  to  the  doctrine  of 
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•sncc^ssion  per  stirpes  ;  tbe  collateral'  heir  of  the  person  last  sei- 
zed, to  be  his  next  collateral  kinsman  of  the  whole  blood  i  and 
kindred  derived  from  the  blood  of  the  male  wcestors,  however 
*  remote,  to  be  preferred  to  kindred  from  the  blood  of  the  female 
ancestors,  however  near,  unless  the  land  came  from  a  female 
ancestor. 

In  England,  illegitimate  children  cannot  take  by  descent,  for 
they  have  not,  in  contemplation  of  law,  inheritable  blood.  Nor 
can  they  transmit  by  descent,  except  to  their  own  offspring,  for 
they  have  no  other  heirs.  In  New-York,  children  and  relatives 
who  are  illegitimate,  ai-e  denied  the  capacity  to  take  by  descent. 
But  the  estate  of  an  illegitimate  intestate  may  descend  to  his 
mother ;  and  if  she  be  dead,  to  his  relatives  on  the  part  of  the 
mother,  the  same  as  if  he  had  been  legitimate.  In  Vermont, 
Rhode  Island,  Virginia,  Kentucky,  Ohio,  Indiana,  and  Missouri, 
bastards  can  inherit  from,  and  transmit  to,  their  mothers,  real 
and  personal  estates.  The  same  principle  prevails  in  Connec- 
ticut, Illinois,  Maryland,  North  Carolina,  Tennessee  and  Lou- 
isiana, with  some  modifications.  In  Maine,  New  Hampshire, 
Massachusetts,  New  Jersey,  Pennsylvania,  Delaware,  South 
Carolina,  Georgia,  Alabama  and  Mississippi,  bastards  are  placed 
generally  under  the  disabilities  of  the  English  common  law. 
In  Maryland,  illegitimate  children,  and  their  issue,  are  capable 
in  law,  to  take  and  inherit  real  and  personal  estate  from  their 
mother,  and  from  each  other,  and  from  the  descendants  of  each 
other,  in  like  manner,  as  if  born  in  lawful  wedlock.  In  Illinois, 
Tennessee  and  North  Carolina,  bastards  inherit  to  their  mothers, 
if  there  be  no  legitimate  child ;  and  in  North  Carolina,  bastard 
brothers  and  sisters  inherit  to  each  other,  if  one  of  them  dies  in- 
testate and  without  issue.  The  mother  is  excluded.  In  Lou- 
isiana, illegitimate  children,  if  they  have  been  duly  acknow- 
ledged, they  inherit  from  the  mother,  if  she  has  no  lawful  issue ; 
they  inherit  from  the  father  likewise,  if  he  leaves  no  wife  or 
lawful  heir.  The  father  and  mother  inherit  equally  to  their 
illegitimate  offspring ;  and  in  default  of  parents,  and  ascendants 
and  descendants,  the  estate  goes  to  the  natural  brothers  and  sis- 
ters of  the  bastard,  and  to  their  descendants. 

12.    Will  or  devise. 

The  last  mode  of  conveying  real  property,  is  by  devise^  or  dis- 
position coataiaed  iu  a  person's  lust  will  and  testament,  to  take 
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place  at  the  death  of  the  deyisor.  The  woid  devisa^  devise,  is 
derived  from  divide,  and  originally  meant  any  kind  of  division, 
or  distribution  of  property. 

Lands  may  be  devised  by  will  in  all  the  United  States ;  the 
English  statutes  of  32  Hen.  8,  and  29  Charles  2,  having  been  im- 
ported into  this  country  by  our  ancestors,  and  incorporated  into 
our  colonial  jurisprudence,  under  such  modifications,  in  some 
instances,  as  were  deemed  expedient 

As  a  general  rule,  all  persons  of  sound  mind  are  competent  to 
devise  real  estate,  with  the  exception  of  infants  and  married 
women.  In  England,  persons  attainted  of  treason,  or  convicted 
of  felony,  are  incapable  of  making  an  effectual  devise ;  but  not 
so  in  the  United  States.  In  Ohio,  Maryland,  Vermont,  Illinois 
and  Mississippi,  unmarried  females  are  capable  of  devising  their 
estates  at  the  age  of  eighteen.  In  New- York,  Connecticut,  New 
Jersey,  Virginia^  North  Carolina,  Alabama,  Georgia,  Kentucky, 
Tennessee  and  Mississippi,  an  infant  may  devise  the  Ghtardian- 
ship  of  his  child.  In  Rhode  Island  and  Pennsylvania,  the  power 
of  appointing  a  guardian  by  will  is  restricted  to  those  fathers  who 
are  authorized  by  law  to  make  a  will.  In  Massachusetts,  a  mar- 
ried woman  may,  in  all  cases,  devise  and  dispose  of  her  estate 
by  will,  if  the  husband  endorses  his  assent  thereon.  In  New 
Hampshire,  a  married  woman  may  devise  her  real  estate,  but 
not  to  affect  injuriously  the  rights  of  her  husband.  In  Michi- 
gan, the  same  power  is  given  to  her,  provided  the  written  assent 
of  the  husband  be  annexed  to  the  will  and  signed,  attested  and 
proved.  In  Pennsylvania,  Connecticut,  Maine  and  Illinois, 
married  women  are  expressly  authorized  to  dispose  of  their  own 
estates  by  will,  without  restriction.  And  in  Ohio,  married  wo- 
men are  held  capable  of  devising.  In  Rhode  Island,  New  York, 
Now  Jersey  Delaware,  Virginia,  Georgia,  Kentucky  and  Indh- 
ana.  married  women  are  incapable  of  devising  their  lands.  But 
it  is  conceived  that  in  these  states,  a  testamentary  disposition  of 
her  estate,  by  a  married  woman,  made  pursuant  to  a  power  con- 
tained in  a  marriage  settlement,  or  other  ante-nuptial  contract, 
would  be  enforced  as  a  valid  appointment ;  their  statutes  being 
merely  in  affirmance  of  the  common  law.  (See  note  to  3  Greenl. 
Cruise,  p.  13.) 

In  England,  corporations  are  excepted  out  of  the  statute  of 
wills.  In  this  country,  as  a  general  rule,  every  corporation  not 
expressly  disqualified  by  statute,  is  capable  of  taking  and  hold. 
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ing  Teal  estate,  as  well  by  devise  as  by  deed ;  corporations  being 
deemed  "  persons"  witfain  tde  meaning  of  the  lav.  The  only 
restrictioQS  are,  that  the  purpose  of  the  conveyance  be  not  for- 
eign to  the  objects  for  which  the  corporation  was  created ;  and 
that  the  value  of  its  lands  do  not  exceed  the  sum  or  value  Urn- 
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ired  in  its  charter.  (See  note  to  3  Greenl.  Cruise,  p.  21.)  The 
New- York  Revised  Statutes  declare  that  no  devise  to  a  corpo- 
ration shail  be  valid  unless  the  corporatipn  be  expressly  autho- 
rized  to  take  by  devise.  In  Pennsylvania,  corporations  cannot 
take  lands  without  the  license  of  the  commonwealth^ 

In  England,  it  ts  the  settled  rule  of  law,  that  the  testator  must 
hQ  seised  of  the  lands  devised,  at  the  time  of  making  the  will. 
The  devise  under  the  English  law,  is  a  species  of  conveyance ; 
and  that  is  the  reason  that  the  devise  operates  only  upon  such 
real  estate  as  the  testator  owned,  and  was  seized  of  at  the  time 
of  making  the  will.    The  testator  must  likewise  continue  seized 
at  the  time  of  his  death.    The  general  rule  of  the  English  law, 
exists  in  Maine,  Connecticut,  North  Carolina,  and  Alabama.    In 
the  state  of  New- York,  on  the  other  hand,  every  estate  and  in- 
terest, descendible  to  heirs,  may  be  devised;  and  every  will 
made  in  express  terms,  of  ^11  the  real  estate,  or  in  any  other 
terms  denoting  the  testator's  intent  to  devise  all  his  real  property, 
is  construed  to  pass  all  the  real  estate  which  he  was  entitled  to 
devise  at  the  time  of  his  death  ,*  and  the  law  is  the  same  in 
Massachusetts,  Vermont,  Pennsylvania  and  Virginia.    In  the 
latter,  seisin  is  not  requisite  to  a  devise,  and  a  right  of  entry  is 
devisable.    Rights  of  entry  are  devisable,  even  though  there  be 
an  adverse  possession  or  disseisin;  and  the  will  will  extend 
prospectively,  and  carry  all  the  testator's  lands  existing  at  his 
death,  if  so  evidently  intended.    This  is  also  the  law  in  Ken- 
tucky;  and  in  Ohio  every  description  of  property  may  be  de- 
vised.   (See  4  Kent's  Com.  512.) 

Formerly,  in  England,  if  the  testator's  name  were  written  by 
himself,  in  any  part  of  a  will,  either  at  the  beginning  or  at  the 
end,  it  was  considered  a  sufficient  signing  within  the  statute. 
This  was  altered  by  the  stat.  7  Will.  4,  and  1  Vict.  c.  26,  ss.  9, 
11, 12,  which  require  that  the  signature  be  at  the  foot  or  end  of 
the  instrument.  Such  is  likewise  the  law  in  New- York,  Penn- 
sylvania, Ohio,  and  Arkansas. 

As  a  general  rule,  it  is  not  necessary  that  the  will  be  signed 
by  die  party  himself.    The  signature  may  be  made  by  another 
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person,  in  the  testator's  presence,  and  bv  his  express  direction. 
But  in  Pennsylvania,  it  is  required  Ithat  the  will  be,  in  all  cases, 
signed  by  the  testator  himself  unless  '<  he  shall  be  prevented  by 
the  extremity  of  his  last  sickness ;"  in  which  case  the  necessity 
for  signing  by  the  hand  of  another,  must  be  proved  by  two  wit- 
nesses, and  the  act  be  shown  to  have  been  done  by  his  express 
direction.  (8  Watts  &  Serg.  Rep.  25.)  In  Arkansas,  when  the 
will  is  signed  by  the  hand  of  another,  the  person  so  doing  must 
be  one  of  the  attesting  witnesses,  and  must  state  that  fact  in  the 
attestation. 

By  the  EnG^lish  statute  of  frauds,  it  is  essential  to  the  validity 
of  a  devise,  that  it  be  attested  and  subscribed,  in  the  presence  of 
the  testator  by  at  least  three  witnesses.  Three  witnesses,  as  in 
the  English  statute  of  frauds,  are  required  in  Vermont,  New 
Hampshire,  Maine,  Massachusetts,  Rhode  Island,  Connecticut, 
New  Jersey,  Maryland,  South  Carolina,  Georgia,  Alabama,  and 
Mississippi.  Two  witnesses  only  are  requisite,  in  New-York, 
Delaware,  Virginia,  Ohio,  Ilhnois,  Indiana,  Missouri,  Tennessee, 
North  Carolina,  and  Kentucky.  In  Pennsylvania,  a  devise  of 
lands  in  writing  will  be  good,  withoutany  subscribing  witnesses, 
provided  the  authenticity  of  it  can  be  proved  by  two  witnesses; 
and  if  the  will  be  subscribed  by  witnesses,  proof  of  it  may  be 
made  by  others.    (See  4  Kent's  Com.  514.) 

The  Euglish  statute  of  frauds  required  the  will  to  be  signed 
by  the  devisor,  and  to  be  attested  and  subscribed  by  the  wit- 
nesses in  ^Ae  presence  of  the  testator;  and  this  direction  has 
been  extensively  followed  in  the  statute  laws  of  the  United 
States.  The  New-York  Revised  Statutes  drop  the  direction  in 
the  English  statute,  that  the  witnesses  are  to  subscribe  in  the 
presetice  of  the  testator.  The  testator,  when  he  signs  or  acknow- 
ledges the  will,  is  to  declare  the  instrument  to  be  his  last  will ; 
and  he  is  to  subscribe  or  acknowledge  the  will  in  the  presence 
of  each  witness;  and  the  witnesses  are  to  subscribe  their  names, 
at  the  request  of  the  testator. 

A  will  made  in  a  foreign  country,  of  lands  situate  in  England, 
must  be  executed  in  the  same  manner,  and  attested  by  the  same 
number  of  witnesses  as  a  devise  of  lands  made  in  England. 
The  rule  that  a  devise  of  lands,  to  be  valid,  must  be  made  ac- 
cording to  the  lex  rei  sitce,  is  in  force  in  Maine,  New  H.unp- 
shire,  Delaware,  Rhode  Island,  Indiana,  and  Missouri.  In  sev- 
eral other  slates  a  contrary  rule  is  adopted. 
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13,  Alienation  of  Property. 

Under  the  term  alienation,  is  comprised  every  method  where* 
hy  estates  are  voluiitariLy  resigned  by  one  person,  and  accepted 
by  another.     "  The  alienation  of  property,  is  among  the  earliest 
suggestions  flowing  from  its  existence.    The  capacity  to  dis- 
pose of  it,  becomes  material  to  the  purposes  of  social  life,  as  soon 
as  property  is  rendered  secure  and  valuable,  in  the  progress  of 
nations,  from  a  state  of  turbulence  and  rudeness,  to  order  and  re- 
finement.   The  power  of  alienation  is  a  necessary  consequence  of 
ownership,  and  it  is  funded  on  natural  right''    (4  Kent's  C.  441.) 
In  the  time  of  tRe  Saxons,  an  unlimited  power  of  alienation 
seems  to  have  existed  in  England.    But  upon  the  settlement  of 
the  Normans,  and  the  establishment  of  the  feudal  law,  all  lands 
became  unalienable  ;  and  during  the  reigns  of  William  I.  and 
his  sons,  the  doctrine  of  non^alienation,  was  for  various  reasons, 
strictly  enforced.    The  greater  part  of  the  lands  throughout  the 
kingdom,  had  been  distributed  among  the  Norman  barons,  as 
strict  and  proper  feuds,  upon  condition  of  military  service;  an4 
jealousy  prevailing  against  all  those  who  were  of  Saxon  origin, 
least  they  should  attempt  to  re-instate  themselves  in  their  an- 
cient possessions,  great  care  was  taken  during  that  period,  that 
all  the  Yassals  of  the  crown,  who  could  alone  be  depended  on 
in  case  of  any  insurreotion  should  be  in  a  situation  to  perform 
their  military  services.    The  genius  of  the  feudal  system  was 
ongmaliy  so  strong  in  favor  of  restraint  upon  alienation  that  by 
a  general  ordinance  mentioned  in  the  Book  of  Fiefs,  (Lib.  2,  tit, 
^5,)  the  hand  of  him  who  knowingly  wrote  a  deed  of  alienation, 
^As  directed  to  be  struck  off.    It  was  a  violent  and  unnatural 
Slate  of  things,  and  contrary  to  the  nature  and  value  of  property, 
^"ti  the  inherent  and  universal  love  of  independence. 

'^he  first  step  towards  a  liberty  of  alienation  was  that  by 
which  the  tenant  was  permitted  to  alien  with  the  consent  of 
his  lord,  and  this  tended  to  leave  the  heir  dependent  upon  tlie 
^^icestor.  This  law  was  adopted  from  the  maxims  which  then 
prevailed  on  the  continent ;  and  gave  rise  to  fines  for  alienation. 
l^ut  in  England,  the  tenant  could  not  dispose  of  his  land,  even 
^ith  the  consent  of  his  lord,  unless  he  had  also  obtained  that  of 
his  next  heir.  It  was  therefore  common  in  ancient  feoffments, 
to  express  that  the  alienation  was  made  with  the  consent  of  the 
^eolTor's  heir.  (2  Cruise,  p.  5.)  The  power  of  alienation  was 
further  extended  by  a  law  of  Henry  I.  ch.  70,  which  allowed 
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every  persoa  to  dispose  of  such  lands  as  had  bceu  purchased 
by  himself.  At  this  time,  it  was  generally  speaking  lawful  for 
a  person  to  alien  a  reasonable  part  of  his  land,  by  inheritance, 
or  purchase ;  and  if  he  had  no  heirs  of  his  body  he  might  alien 
the  whole  of  his  purchased  lands.  If  however,  he  had  a  son 
and  heir,  he  could  not  disinherit  him,  and  alien  the  whole,  even 
of  his  purchased  lands.  The  restraint  was  almost  absolute  when 
the  tenant  was  in  by  descent,  and  quite  relaxed  when  he  was  in 
by  purchase.  The  next  alienation  in  favor  of  the  tenant  was 
in  the  reign  of  Henry  U.  He  then  had  ihm  right  to  alien  with- 
out the  lord's  license,  when  the  grant  wa^  to  him,  his  heirs 
and  assigns.  The  tenant  gained  successively  the  power  of 
alienation,  if  the  grant  was  only  to  him  and  his  heirs,  and  the 
power  to  charge  and  encumber  the  land.  The  lord's  right  was 
still  further  affected  by  acts  of  parliament  and  judicial  determi- 
nations, and  as  early  as  the  reign  of  Edward  Ul.  made  subject 
to  the  dower  of  the  wife.  At  length,  upon  the  restoration  of 
Charles  H.  tenure  by  knight  service,  with  all  its  oppressive  in- 
cidents, was  aboUshed  by  statute,  and  the  tenure  of  land  was, 
for  the  most  part,  turned  into  free  and  common  socage,  and 
everything  oppressive  in  that  tenure  was  also  abolished.  (See 
2  Greenl.  Cruise,  p.  5, 6 ;  3  Kent's  Com.  507, 508.)  «  The  statute 
of  12  Charles  IL,"  says  Kent,  ib.  '<  essentially  put  an  end  to 
the  feudal  system  in  England,  although  some  fictions  (and  they 
are  scarcely  anything  more)  founded  on  the  ancient  feudal  re- 
lation and  dependence,  are  still  retained  in  the  socage  tenures." 

Every  citizen  of  the  United  States,  is  competent  to  take  and 
holds  lands,  by  descent,  devise,  or  purchase ;  and  every  person 
capable  of  holding  lands,  except  idiots,  persons  of  unsound 
mind,  and  infants,  and  seized  of,  or  entitled  to  any  estate  or  in- 
terest in  land,  may  alien  the  same  at  his  pleasure,  under  the 
regulations  prescribed  by  law.    (4  Kent,  445.) 

"The  general  policy  of  this  country"  says  Kent,  (4  Kent,  17.) 
'<  does  not  encourage  restraints  upon  the  power  of  alienation  of 
land ;  and  the  New  York  Revised  Statutes  have  considerably 
abridged  the  prevailing  extent  of  executory  limitations.  The 
capacity  of  estates  tail  in  admitting  remainders  over,  and  of 
limitations  to  that  line  of  heirs  which  family  interest  or  policy 
might  dictate,  renders  them  still  beneficial  in  the  settlement  of 
English  estates.  But  the  tenant  in  tail  can  alien  bis  lands,  and 
the  estate  tail  can  only  be  rendered  inalienable  during  the  set- 
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tletnent  on  the  tenant  for  Iffe,  and  the  infancy  of  the  remainder- 
man in  tail.  Executory  limitations  went  further,  and  allowed 
the  party  to  introduce  at  bis  pleasure  any  number  of  lives,  on 
which  the  contingeney  of  the  executory  estate  depended,  provi- 
ded they  were  lives  in  being  at  the  creation  of  the  estate  ;  and 
to  limit  the  remainder  to  them  in  succession,  and  for  twenty-one 
years  afterwards.  This  was  the  rule  settled  by  Lord  Chancel- 
lor Nottingham,  in  the  great  case  of  the  duke  of  Norfolk ;  and 
the  decision  in  that  case,  has  been  acquiesced  in  uniformly 
since  that  time,  and  every  attempt  to  fetter  estates,  by  a  more* 
indefinite. extent  of  limitation,  or  a  more  subtle  aim  at  a  per- 
petuity has  been  defeated.  But  the  power  of  protracting  the 
period  of  alienation  has  been  restricted  in  New  York,  to  the 
lives  of  two  persons  in  being,  at  the  creation  of  the  estate. 

14.  Modes  of  conveyance. 

A  great  improvement  in  the  law  of  real  property  in  this  coun- 
try, is  in  nsing  simple  and  direct  modes  of  conveyance.    The 
most  common  mode  of  conveyance  in  England,  is  by  lease  and 
release,  which  possesses  over  a  feoffment,  the  advantage  of  not 
requiring  the  formality  of  livery  of  seizin,  and  over  deeds  of  bar- 
gain and  sale,  of  not  needing  enrolment.    It  was  contrived  by 
Sergeant  Moore,  at  the  request  of  Lord  Norris,  for  a  particular 
case,  and  to  avoid  the  unpleasant  notoriety  of  livery  and  attorn- 
ment, to  the  end  that  some  of  his  kindred  might  not  know,  by 
any  search  of  public  records,  what  settlement  he  should  make 
of  his  estate.    The  lease  and  release,  when  used  as  a  conveyance 
of  the  fee,  have  the  joint  operation  of  a  single  conveyance.    The 
first  step  was  to  create  a  small  estate,  as  a  lease  for  a  year,  and 
vest  possession  of  it,  in  the  grantee.    In  a  lease  at  common  law, 
actual  entry  was  requisite  to  vest  the  possession^  and  enable  the 
lessee  to  receive  a  release  of  the  reversion.    To  avoid  the  neces- 
sity of  actual  entry,  the  lesser  estate  was  created  by  a  bargain 
and  sale  under  the  statute  of  uses,  and  founded  on  a  nominal 
pecuniary  consideration.    The  bargain  raised  the  use,  and  the 
statute  immediately  annexed  the  possession  to  the  use ;  and  the 
lessee  being  thus  in  possession  by  the  operation  of  the  statute^ 
vas  enabled  to  receive  a  release  of  the  reversion.    The  release 
was  a  conveyance  at  common  law,  and  operated  by  way  of 
enlargement  of  the  estate ;  and  thus,  by  the  operation  of  the 

lease,  by  way  of  bargain  and  sale,  under  the  statute  of  uses,  and 
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by  the  operation  of  the  release  at  commoD  law,  the  title  was  con- 
Teyed.    (See  4  Kent,  494.) 

In  the  reigns  of  Henry  6th  and  Edward  4tb,  it  was  not  un- 
usual to  transfer  freehold  estates  in  the  following  manner.  A 
deed  of  lease  was  made  to  the  intended  purchaser  for  three  or 
four  years ;  and  after  he  bad  entered  into  possession,  a  deed  of 
release  of  the  inheritance  was  executed  to  him  which  operated 
to  enlarge  his  estate  into  a-  few  simple.  When  it  was  found 
that  the  statutes  of  uses  transferred  the  actual  possession  with- 
out entry,  the  idea  of  a  lease  and  release  was  adopted.  A  bar- 
gain and  sale  for  a  year,  was  made  by  the  vendor  to  the  person 
to  whom  the  lands  were  to  be  conveyed ;  by  this,  a  use  was 
raised  in  the  bai^ainee,  without  any  enrolment,  to  which  the 
statute  transferred  the  possession.  Thus  the  bargainee  became 
immediately  capable  of  accepting  a  release  of  the  freehold  and 
reversion ;  and  accordingly  a  release  was  made  to  him  dated 
the  day  next  after  the  day  of  the  date  of  the  bargain  and  sale, 
all  which  was  considered  as  eqnal  to  a  feoffment  with  livery  of 
seizin.    (2  Greenl.  Cruise,  p.  159,  160.) 

''  The  conveyance,  by  lease  and  release,"  says  Kent,  (4  Kent, 
Com.  496)  has  become  the  universal  mode  by  which  property 
is  conveyed  in  England,  whether  by  way  of  sale,  mortgage,  or 
settlement.  It  has  this  attractive  circumstance  attending  it :  it 
has  not  the  inconvenience  and  notoriety  of  livery  which  is  re- 
quisite in  feoffment ;  or  of  enrdment  which  is  required  by  the 
statute  of  27  Henry  8,  in  a  bargain  and  sale.  It  is,  therefore,  a 
mode  of  conveyance  well  adapted  to  that  secrecy  which  best  ac- 
cords with  the  feelings  connected  with  family  settlements.  It 
was  the  mode  universally  in  practice  in  New  York,  until  the 
year  178S,  The  reversion  of  the  statute  law  of  the  state  at  that 
period,  which  re-enacted  all  the  English  statute  law  deenaed 
proper  and  applicable,  and  which  repealed  the  British  statutes 
in  force  in  New  York  while  it  was  a  colony,  removed  all  appre- 
hension of  the  necessity  of  enrolment  of  deeds  of  bargain  and 
sale,  and  left  that  short,  plain,  and  excellent  mode  of  convey- 
ance to  its  free  operation.  The  consequence  was,  that  the  con* 
veyance  by  lease  and  release,  which  required  two  deeds  or  in- 
struments, instead  of  one.  fell  immediately  into  total  disuse,  and 
will  never  be  revived." 

The  common  mode  of  conveyance,  in  the  United  States,  is  a 
deed  in  the  nature  of  bargain  and  sale  recorded.    This  deed 
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however,  is  not  precisely  the  English  deed  of  bargain  and  sale, 
but  derives  its  operation  from  the  state  statutes.  When  the 
vendor  is  seized  the  legal  possession  passes  to  the  vendee  on  the 
delivery  of  the  deed  which  is  in  a  very  simple  and  explicit 
from.  In  New  York,  deeds  of  conveyance  of  the  inheritance  or 
freehold,  have  the  denomination  of  grants  ;  and  though  deeds 
of  bargaia  and  sale  and  of  lease  and  release,  may  continue  to 
bensed,  they  are  to  be  deemed  grants.  That  instrument  of 
conveyance  conveys  all  the  estate  and  interest  of  the  grantor, 
which  he  could  lawfully  convey  ;  and  it  passes  no  greater  or 
other  interest.  (N.  Y.  R.  S.  vol.  1  sees.  137, 138, 142, 143.)  In 
Tennessee  also,  the  statutory  deed  operates  as  a  grant  to  pass 
nothing  but  what  the  bargainor  may  lawfully  sell,  and  the  title 
passes,  not  by  force  of  the  statute  of  uses,  but  of  the  registered 
deed. 

In  this  country  all  deeds  and  conveyance  of  land  except  cer- 
tain chattel  interests  are  required  to  be  acknowledged  or  proved 
before  a  magistrate,  in  the  manner  prescribed  by  the  local 
statutes,  and  afterwards  recorded.  If  not  recorded,  they  are 
good,  and  pass  the  title  as  against  the  grantor  and  his  heirs,  and 
devisees,  and  they  are  void  only  as  to  subsequent  bona  fide  pur- 
chasers and  mortgagees  whose  deeds  shall  be  first  recorded; 
Notice  of  the  deed  by  the  subsequent  purchaser  previous  to  his 
purchase  will  countervail  the  effect  of  the  registry  and  destroy 
his  pretension  as  a  bona  fide  purchaser. 

This  subject  will  be  best  illustrated  by  stating  more  fully  the 
law  of  some  of  the  states. 

In  New-York,  all  conveyances  of  lands,  tenements,  and  her- 
editaments, and  chattels  real,  except  leases  for  a  term  not  ex- 
ceeding three  years,  must  be  recorded.  (N.  Y.  R.  S.  vol.  1,  p. 
756,  sec.  1 ;  ib.  762,  sec.  36.)  To  authorize  registration,  the 
deed  must  be  acknowledged,  and  a  certificate  of  acknowledg- 
ment endorsed  upon  the  deed.  The  deed  must  be  recorded 
with  due  diligence;  and  deeds  are  to  be  recorded  in  the  order, 
and  as  of  the  time,  when  delivered  to  the  clerk  for  that  purpose ; 
and  they  have  effect  according  to  the  priority  of  the  registry. 

In  Massachusetts,  a  conveyance  of  any  freehold  estate,  or  a 
lease  for  more  than  seven  years  from  the  making,  is  void  against 
all  but  the  grantor,  his  heirs  and  devisees,  and  parties  having 
notice,  unless  the  deed  be  recorded.  (Rev.  St.  406,  408;  St. 
1844, 283.)    Acknowledgmaut  by  one  of  two  grantors,  has  been 
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held  sufficient  to  autborize  the  regisCmtion  of  a  deed.  This  is 
tipoa  the  ground  that  the  acknowledgmeot  of  one  gmntor  justi- 
fies the  xecoiding  of  the  deed  as  his  ;  and  this  gi^es  the  requi- 
site notoriety  to  the  whole  in^rumeni.  And  it  b  not  material 
whether  the  grantors  are  t^iants  in  conunon  or  ovners  in  sever- 
alty. (Pidffe  V.  Tyler,  4  Mass.  541 ;  9  ib.  218 ;  5  ib.  438 ; 
Shaw  T.  Poor,  6  Pick.  Rep.  86.)  A  second  purchaser  or  credi- 
tor having  notice,  will  acquire  a  good  title  against  the  first  pur- 
chaser, after  waiting  a  reasonable  time  for  the  first  purchaser  to 
record  his  deed ;  because  he  may  fairly  presume  that  in  some 
way  the  estate  has  been  restored  to  the  grantor.  But  where 
there  is  no  notice  of  the  first  deed,  this  is  postponed  to  an  at- 
tachment or  subsequent  conveyance,  without  allowing  the  first 
grantee  any  time  to  record  his  deed,  even  though  there  is  notice 
of  an  intention  to  make  a  deed.  If  a  mortgagee  assign  the  mort- 
gage, and  afterwards  take  a  deed  from  the  mortgagor,  and  the 
assignment  be  not  recorded,  the  assignment  is  invalid  against 
creditors  of  the  mortgagee,  who  may  attach  the  land  as  his. 
{Clark  V.  Jenkins^  5  Pick.  Rep.  280.)  As  between  parties  claim- 
ing under  different  grantors,  priority  of  registry  has  no  legal 
effect  Registry  is  constructive  notice  only  as  between  purchas- 
ers firom  one  grantor.  ( Tyler  v.  Hammond^  11  Pick.  Rep.  193.) 
A.,  claiming  under  an  ancient  deed,  not  recorded,  had  been  out 
of  possession  more  than  forty  years,  and  the  land  had  been  used 
as  a  road.  The  road  being  disoonlinued,  B.  purchased  the  land 
from  C,  having  no  notice  of  the  deed  to  A.  A.'s  deed  was  af- 
terwards recorded.  Held,  A.'s  title  should  prevail.  (Ib.)  The 
<^rtificate  of  the  register  of  deeds  is  conclusive,  as  between  the 
grantee  and  a  creditor,  as  to  the  time  of  recording  the  deed. 
( TVocy  V.  Jenkins,  15  Pick.  Rep.  465 ;  see  Hilliard  on  Real  Pro- 
perty, vol.  2,  pp.  429,  432.) 

In  Connecticut  deeds  are  recorded  in  the  office  of  the  town 
clerk  where  the  land  lies.  Otherwise,  they  are  good  only 
against  the  grantor  and  his  heirs.  Reasonable  time  is  allowed 
for  recording.  Acknowledgment  is  made  by  the  grantor  or  his 
attorney.  The  power  of  attorney  is  acknowledged  and  reoorded. 
Leases  for  more  than  one  year,  are  good  only  between  the  par- 
ties, unless  acknowledged  before  a  justice  of  the  peace,  or  school 
commissioner,  and  recorded.  The  registry  of  a  deed  is  of  no 
validity,  if  such  deed  is  defective  through  the  want  of  some  sta- 
tutory requisites,  whether  the  defect  appear  upon  the  face  of  the 
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instrument  or  not.    {Summer  v.  Rhoades^  14  Conn.  Rep.  135.) 

Where  a  deed  is  received  for  record,  this  entry  made  upon  it  by 

the  register,  and  the  deed  lodged  in  the  office,  the  effect  is  the 

same  as  that  of  actual  registration.    {McDonald  v.  Leach^  Kir- 

by's  Rep.  72.) 

In  Maine,  delivery  of  a  deed  to  the  register,  is  in  law  a  re- 
cording of  it.     (Rev.  St.  78,  373,  586.)     Where  a  deed  is  not  re- 
corded, in  order  to  charge  a  second  purchaser  &q.  with  notice, 
the  facts  must  be  such  as  to  leave  no  reasonable  doubt.    Know- 
ledge on  the  part  of  the  attorney  of  a  creditor  who  brings  the 
action,  will  not  charge  the  latter.    (7  Greenl.  Rep.  195 ;  1  Shepl. 
9 ;  5  Greenl.  339 ;  4  Greenl.  20.)    Conveyance  from  A.  to  B. 
A.  at  the  same  time  takes  back  a  deed  to  himself  and  his  two 
sons.    The  former  deed  was  recorded,  but  not  the  latter,  but  A. 
remained  in  possession.     Held  such  possession  was  so  far  notice 
of  the  deed  to  A.  that  a  creditor  of  B.  could  not  hold  the  land. 
(  Webster  v.  Maddox,  6  Greenl.  Rep.  256.)    A.  conveyed  to  B., 
and  B.  entered,  but  the  deed  was  not  recorded.    B.  conveyed  to 
C,  who  suffered  the  land  to  remain  vacant.     D.  fraudulently 
induced  B.  to  surrender  his  deed  to  A.,  and  himself  took  a  deed 
from  A.,  which  was  recorded,  entered  and  occupied  until  his 
death;  and  his  administrator  then  conveyed  to  E.,  who  was 
ignorant  of  D.'s  fraud,  and  of  the  deed  from  A.  to  B.     In  an  ac- 
tion by  C.  against  E.,  held  B.'s  possesssion  was  only  implied 
notice  of  his  title,  and  that  E.  having  no  actual  notice,  should 
hold  against  C.    {Hewes  v.  Wiswell,  8  Greenl.  Rep.  94.) 

In  Rhode  Island,  registration  is  unnecessary  as  between  the 
parties  and  their  heirs.  Deeds  for  more  than  one  year,  are 
recorded  in  the  office  of  the  town  clerk,  where  the  land  lies, 
and  take  effect  in  the  order  of  their  registration,  except  that  five 
days  are  allowed  for  recording  a  defeasance.  (Stat.  1841,  p. 
2033  ;  1842,  2068,  2076.) 

In  New  Hampshire,  deeds,  except  leases  for  more  than  seven 
3^ears,  must  be  recorded  ;  otherwise,  they  are  valid  only  against 
the  grantor  and  his  heirs.  So  also,  powers  of  attorney  to  con- 
vey. Any  one  interested  in  a  deed  may,  by  warrant  from  a  jus- 
tice of  the  peace,  require  the  party  having  possession  of  it,  to 
put  it  on  record.  (Rev.  St.  67,  243,  4;  Southerin  v.  Mendum, 
5  N.  H.  Rep.  427,  8.)  Although  where  an  owner  conveys  land, 
and  (he  grantee  neglects  to  record  his  deed,  the  grantor  may  va- 
lidly convey  anew,  to  an  ignorant  third  person,  yet  one  having 
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no  evidence  or  pretence  of  title,  cannot  pass  a  good  title  to  ano- 
'ther,  merely  because  the  true  owner  has  neglected  to  record  his 
deed.  A  stranger  to  the  title  cannot,  any  more  than  the  grantor 
himself,  object  to  the  want  of  registration.  (7  N.  H.  Rep.  527 ; 
11  Pick.  Rep.  193 ;  6  N.  H.  Rep.  250 ;  9  N.  H.  Rep.  24.)  A. 
conveyed  to  B.  The  deed  was  not  recorded,  and  A.  occupied 
until  his  death,  and  devised  to  C.  C.  entered  after  A.'s  death, 
and  conveyed  to  D.  who  had  notice  of  the  deed  to  B.  Held,  the 
land  passed  by  the  will,  and  D.  should  hold  against  B.  and  his 
assigns.  (6  N.  H.  Rep.  47.)  A  deed  or  power  of  attorney,  must 
be  acknowledged,  or  proved,  according  to  law,  in  order  to  au- 
thorize its  registration.  (6  N.  H.  Rep.  250.)  Powers  of  attor- 
ney to  convey  lands,  being  acknowledged  and  recorded,  are 
placed  on  the  same  footing  with  deeds,  as  to  the  reception  of 
copies  in  evidence. 

In  Vermont,  a  deed  for  more  than  one  year,  is  to  be  recorded 
in  the  town  clerk's  office,  or  for  want  thereof,  in  the  county 
clerk's  office,  where  the  land  lies.  Powers  of  attorney  may  be 
recorded.  (Rev.  St.  213,  314.)  Where  a  father  takes  a  convey- 
ance to  his  minor  son,  but  retains  the  deed  himself  without  re- 
cording it,  the  son  has  no  claim  to  the  deed,  or  the  lands. 
(  Ward  V.  Morril,  1  D.  Chip.  Rep.  322.)  A.  conveyed  to  B.,  and 
at  the  same  time  gave  him  an  acknowledgment  upon  k  copy  of 
the  deed,  that  he  had  received  the  original  for  the  purpose  of 
registration.  A.  neglected  to  record  the  deed,  but  the  copy,  with 
the  receipt  upon  it,  was  recorded.  Held,  this  registration  was 
not  effectual  against  a  creditor  of  A.  who  levied  upon  the  land. 
{Stevens  v.  Brown^  3  Verm.  Rep.  42.)  A.  conveys  to  B.  whose 
deed  is  not  recorded.  B.  conveys  to  C.  and  D.  having  notice  of 
such  conveyance,  fraudulently  procures  from  B.  his  deed,  re- 
turns it  to  A.,  himself  takes  a  deed  from  A.,  aud  conveys  to  E. 
who  had  no  notice  of  the  prior  conveyances.  Held,  E.'s  title 
should  prevail  over  C.'s  and  over  that  of  a  grantee  of  C.  having 
notice.    (1  D.  Chip.  Rep.  42.) 

In  New  Jersey,  a  deed  may  be  recorded  in  the  office  of  the 
clerk  of  the  (>ourt  of  Common  Pleas,  in  the  county  where  the 
land  lies.  By  acts  of  June  7,  1799,  and  November  26,  1801,  a 
deed  which  is  duly  acknowledged,  or  proved,  takes  effect  be- 
tween the  parties,  and  their  heirs,  though  not  recorded.  A  deed 
recorded  within  six  months,  prevails  over  a  subsequent  deed  to 
a  bona  fide  purchaser,  thougti  the  latter  is  first  recorded  within 
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that  time.  A  deed  may  be  recorded  after  six  months.  But  in 
such  case,  it  is  postponed  to  a  subsequent  bona  fide  deed,  if  the 
latter  is  left  for  registry  before  the  former.  And  vice  versa, 
where  the  former  deed  is  first  left.  {Den  v.  Richtnan,  1  Green 
Rep.  44.    2  Hilliard  on  Real  Prop.  440.) 

Iq  Pennsylvania,  a  deed  dated  prior  to  the  act  of  1775,  is  good 
without  registration.  (2  Serg.  &  Rawle,  44 ;  5  lb.  246.)  Where 
a  deed  is  unrecorded,  a  second  grantee  may  avail  himself  of  im- 
provements made  by  him  on  the  land,  by  way  of  a  considera- 
tion, which  will  giv^him  the  prior  title.  (6  Watts  &  Serg.  469.) 
Where  a  bond  of  defeasance  is  unrecorded,  but  the  deed  is  re- 
corded, the  transaction  stands  like  an  unrecorded  mortgage, 
which  is  postponed  to  a  subsequent"  judgment.  (17  Serg.  & 
Rawle  Rep.  70.)  The  recording  acts  do  not  apply  to  the  assign- 
ment of  an  insolvent  debtor.  It  however  applies  to  conveyances 
affecting  lands,  though  not  signed  and  sealed.  And  the  statutes 
apply  to  all  written  contracts  concerning  real  estate.  (5  Watts, 
77 ;  4  Rawle,  242 ;  lb.  440 ;  3  Watts  <fc  Serg.  334.)  TJie  regis- 
try acts  do  not  apply  to  subsequent  purchasers  claiming  under 
an  independent  title,  but  only  to  those  claiming  under  the  gran- 
tor in  the  former  deed.  They  apply  to  subsequent  purchasers 
at  an  execution  sale.  But  registration  of  a  deed  between  third 
persons,  is  not  notice  to  an  execution  purchaser  not  claiming 
ihrough  and  under  such  deeds.  (2  Binn.  Rep.  497;  6  lb.  119; 
5  Serg.  6c  Rawle  246.)  The  registering  of  a  sherifi''s  deed  in 
the  prothonotary's  office,  according  to  usage,  is  a  sufficient  re- 
cording. (8  Watts  Rep.  68.  Hilliard  on  Real  Prop.  vol.  2,  p. 
444,  448.) 

In  Maryland,  a  deed  of  a  freehold  estate,  or  an  estate  for  more 
than  seven  years,  or  declaring*,  or  limiting  any  use,  must  be  re- 
corded in  the  county  where  the  land  lies,  within  six  calendar 
months  from  its  date.  Otherwise,  the  deed  is  void  between  the 
parties.  Where  however,  registration  has  been  omitted,  without 
fraud,  it  may  be  authorized  by  filing  a  bill  in  chancery,  and  will 
be  effectual  except  against  subsequent  purchasers  and  creditors, 
if  made  within  six  months  from  a  decree.  Such  decree  may  be 
received  within  eighteen  months. 

In  Delaware,  a  deed,  or  letter  of  attorney,  must  be  recorded 
vithin  one  year ;  otherwise  it  is  invalid  against  a  subsequent 
fair  creditor  or  purchaser.  This  does  not  apply  to  a  lease  for 
feir  rent,  for  not  more  than  21  years,  attended  by  possession,  or 
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where  the  lessee  is  to  have  possession  within  one  year.  Mort- 
gages lodged  for  registry  at  the  same  time,  have  priority  accord- 
ing to  their  dates ;  if  made  for  the  purchase-money  of  land,  sixty 
days  are  allowed  for  recording.  In  case  of  a  defeasance  the 
grantee  must  endorse  upon,  and  record  with  his  deed,  a  note 
thereof.  The  defeasance,  though  unsealed,  must  be  acknow- 
ledged and  recorded  within  sixty  days;  else  it  is  void  against 
purchasers,  &c. 

In  Mississippi,  the  conveyance  by  writing,  sealed  and  deli- 
vered, of  any  inheritance,  freehold,  or  term  for  more  than  one 
year,  is  invalid  against  a  creditor,  or  an  ignorant  purchaser  for 
consideration,  unless  the  instrument  is  recorded.  (Rev.  Code 
of  Miss.  452.)  All  deeds,  agreements,  &c.,  relating  to  land,  ex- 
cept instruments  of  trust  and  mortgages,  if  recorded  in  three 
months,  take  effect  from  their  execution.  Deeds  of  trust  and 
mortgages,  and  other  instruments  recorded  after  three  months, 
take  effect  from  delivery  to  the  recorder.  But  if  two  deeds  de- 
livered to  the  recorder  on  the  same  day,  the  one  first  executed, 
has  priority.  (lb.  453,  454.)  No  instrument  can  be  recorded 
without  acknowledgment  and  proof  The  clerk  is  required  to 
give  a  receipt  for  deeds  left  for  record.    (lb.  454,  455.) 

In  North  Carolina,  no  conveyance  or  bill  of  sale  of  land,  (ex- 
cept mortgages)  is  good,  and  available,  unless  recorded  in  the 
county  where  the  land  lies,  within  two  years  from  date.  A 
mortgage,  or  deed  in  trust,  is  void  against  creditors  or  purcha- 
sers, unless  proved  and  recorded,  like  other  deeds,  within  six 
months.  As  against  such  creditors,  <fec.,  a  title  passes  only  from 
registry.  Marriage  settlements  and  contracts  are  void  against 
creditors,  unless  proved  like  other  deeds,  within  six  months  from 
the  making,  and  recorded  in  one  month  thereafter.    (Rev.  St 

224,235;  St.  1842,  3,  80,  81.) 

In  South  Carolina,  in  the  district  of  Charleston,  deeds  are  re- 
corded in  the  office  of  the  Register  of  mesne  conveyance  ;  in 
other  districts,  by  the  clerks  of  the  circuit  court  for  each  district. 
They  must  be  recorded  within  six  months  from  delivery,  when 
the  grantor  resides  in  the  state ;  twelve  months,  if  in  another  of 
the  United  Slates;  and  two  years,  if  abroad.  A  mortgage  is 
valid  against  a  purchaser,  &c.,  without  notice,  if  recorded  in 
sixty  days.  Marriage  settlements  to  be  good  against  creditors, 
are  to  be  proved  and  recorded,  or  lodged  in  the  Secretary  of 
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State's  office,  within  three  months,  if  made  in  the  state,  other* 
"wise,  in  twelve  months. 

In  Ohio,  mortgages  take  effect  from  the  record  of  them,  or  pre- 
sentation therefor.  Any  other  deed  must  be  recorded  in  six 
months,  in  the  county  where  the  land  lies ;  otherwise,  it  is 
fraudulent  against  a  subsequent  bona  fide  ignorant  purchaser. 

In  Tennessee  no  deed  is  admissible  in  evidence  until  recorded. 
When  duly  proved  or  acknowledged,  it  may  be  registered  at  any 
time,  so  as  to  give  it  effect  between  the  parties ;  and  within 
twelve  months,  to  make  it  effectual  against  all  persons. 

In  Kentucky,  deeds  are  usually  recorded  by  the  clerk  of  the 
county  where  the  land  lies,  but  may  be  also,  in  the  office  of  the 
general  court,  and  court  of  appeals,  and  this  is  usually  done 
where  the  lands  lie  in  different  counties.  A  deed  for  more  than 
five  years,  is  void  against  a  subsequent  purchaser  without  no- 
tice, or  a  creditor,  either  prior  or  subsequent,  unless  acknow- 
ledged or  proved  by  two  witnesses,  and  lodged  for  record  within 
eight  months.  Deeds  of  mortgage,  or  of  trust,  are  limited  to 
sixty  days. 

That  the  legislatures  of  so  many  different  states  have  intro- 
duced such  a  system  for  the  recording  of  all  deeds,  sufficiently 
proves  its  utility.  Those  who  have  had  occasion  to  examine 
titles  to  real  estate  in  our  country,  will  acknowledge  that  its 
practical  operation  is  highly  beneficial.  Every  person,  before 
buying  a  piece  of  land,  in  the  states  where  deeds  take  priority 
from  the  time  of  registry,  has  it  in  his  power,  with  a  very  mo- 
derate degree  of  trouble  and  expense  to  obtain  satisfactory  evi- 
dence of  the  state  of  the  title.  The  cases  indeed  are  rare  in 
which  a  suitable  examination  shows  an  apparently  clear  title  in 
the  vendor,  that  the  purchaser  is  in  danger  from  latent  adverse 
elaims. 

**  In  England,  the  practice  of  recording  deeds,  is  of  local,  and 
very  limited  application.  It  applies  to  the  Bedford  level  tract, 
to  the  ridings  of  Yorkshire,  and  to  the  county  of  Middlesex. 
During  the  period  of  the  English  conunonwealth,  there  was  an 
effort  to  establish  county  registers  for  recording  deeds,  through- 
out England.  The  ancient  policy  was  in  favor  of  the  entire 
publicity  of  transfers  of  land,  by  die  fine  of  record,  the  livery 
under  the  foeofiment,  the  enrolment  of  a  bai^n  and  sale,  and 
the  attornment  mider  the  grant  But  the  ingenuity  of  convey- 
ancers^ and  the  general  and  natural  disposition  to  withdraw 
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settiements,  and  the  domestic  arrangements,  from  the  idle  curi* 
osity  of  the  public,  have  defeated  that  policy.  In  Scotland,  free- 
hold, but  not  leasehold  property,  is  recorded  in  a  public  register ; 
and  the  notarial  instrument  must  be  registered  within  sixty  days, 
to  render  it  eflfectual  against  purchasers  and  creditors."  (4  Kent, 
458,  and  note.) 

15.  Capcunty  of  femes  covert  to  convey. 

At  common  law,  the  conveyance  of  a  fetne  covert,  except  by 
some  matter  of  record,  was  absolutely  void,  and  in  England  the 
wife  used  to  pass  her  freehold  estate  by  a  fine,  and  this,  and  a 
common  recovery,  were  the  only  ways  in  which  she  could  con- 
vey her  real  estate.  Now  the  English  law  is  changed,  as  to  the 
mode  of  conveyance  of  the  wife,  by  the  abolition  of  fines  and 
recoveries,  and  the  wife  conveys  by  deed  with  her  husband's  con- 
currence. By  Stat.  3  and  4  Will.  4,  c.  74,  for  abolishing  fines 
and  recoveries  and  substituting  more  simple  modes  of  assurance, 
provision  is  made  for  tlie  alienation  by  married  women  by  deed. 
It  is  enacted  that  after  the  31st  of  December  1833,  it  shall  be 
lawful  for  every  married  woman,  in  every  case,  except  that  of 
being  tenant  in  tail,  by  deed,  to  dispose  of  lands  of  any  tenure, 
and  money  subject  to  be  invested  in  the  purchase  of  lands,  and 
also  to  dispose  of,  release,  surrender,  or  extinguish  any  power 
which  may  be  vested  in,  or  limited,  or  reserved  to  her  in  regard 
to  any  lands  of  any  tenure,  or  any  such  money  as  aforesaid,  or  in 
regard  to  any  estate  in  any  lands  of  any  tenure,  or  in  any  such 
money  as  aforesaid,  as  fully  and  efiectually  as  she  could  do,  if 
she  were  Sifeme  sole;  save  and  except  that  no  such  disposition, 
release,  surrender,  or  extinguishment  shall  be  valid  and  effectual 
unless  the  husband  concur  in  the  deed,  by  which  the  same  shall 
be  effected,  nor  unless  the  deed  be  acknowledged  by  her,  as 
thereinafter  directed  :  and  it  is  provided  that  the  powers  of  dis- 
position given  to  a  married  woman  by  the  act,  shall  not  inter- 
fere with  other  powers.  In  case  the  husband  is  a  lunatic,  or 
otherwise  incapacitated  the  Court  of  Common  Pleas,  is  empow- 
ered to  dispense  with  the  husband's  concurrence,  except  where 
the  Lord  Chancellor,  or  other  persons  entrusted  with  lunatics, 
or  the  Court  of  Chancery,  shall  be  the  protector  of  a  settlement, 
in  lieu  of  the  husband.  (2  Kent,  160 ;  2  Greenl.  Cruise,  23; 
24.) 

"  The  conveyance  of  land,  hy  femes  covert  under  the  govern- 
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ment  of  the  colony  of  New  York,  was  in  point  of  fact,  by  deed, 
and  not  by  fine,  and  upon  the  simple  acknowledgment  of  the 
wife,  before   a   competent  officer  without  private  examination. 
Such  loose  modes  of  conveyance,  were  mentioned  in  the  act  of 
the  16th  of  February,  1771,  and  were  confirmed  ;  but  it  was 
declared  that  in  future,  no  estate  of  ^  feme  covert  should  pass 
by  deed,  without  her  previous  private  acknowledgment  before 
the  officer  apart  from  her  husband  that  she  executed  the  deed 
freely,  without  any  fear  or  compulsion  of  her  husband.    The 
deeds  oi  femes  covert^  in  the  form  used  in  other  cases,  accom- 
panied by  such  an  examination,  and  which  is  still  required  by 
statute,  have  ever  since  been  held  sufficient  to  convey  their  es- 
tates, or  any  future  contingent  interest  in  real  property,  and  fines 
and  recoveries  are  now  abolished  by  statute  in  New  York.    If 
the  wife  resides  out  of  the  state,  she  may  unite  with  her  hus- 
band, and  convey  all  her  right  and  interest,  present  and  contin- 
gent, equally  as  if  she  were  a  feme  sole,  and  without  any  such 
special  acknowledgment.    Nor  does  a  deed  by  the  wife  in  exe- 
cution of  a  power  or  trust,  require  a  private  examination.    The 
substitute  in  favor  of  a  conveyance  by  the  wife,  of  a  deed  for  a 
fine  or  common  recovery,  was  made  in  Maryland  by  the  colony 
statutes  of  1715,  1752  and  1766 ;  and  the  statute  law  of  that 
state  is  explicit  that  the  husband  and  wife  must  join  in  the  con- 
veyance.    So  in  Massachusetts,  from  the  earliest  periods  of  the 
colony,  the  wife  with  the  concurrence  of  her  husband,  could 
convey  her  estate  in  fee,  by  deed  duly  acknowledged  and  re- 
corded.   In  New  Jersey,  by  their  early  colony  laws,  the  wife 
might  convey  her  estate  by  deed,  provided  she  was  previously 
and  privately  examined  by  a  magistrate.    In  South  Carolina, 
Georgia,  and  Kentucky,  the  wife  conveys  in  the  same  way,  and 
in  Rhode  Island,  Connecticut,  Ohio,  Indiana,  Missouri  and  North 
Carolina,  (and  this  is,  no  doubt  the  general  rule,)  the  husband 
must  join  in  the  conveyance  by  the  wife  and  she  must  be  sepa- 
rately examined  before  an  officer."    (2  Kent,  151,  152,  153.) 

It  seems  that  in  Maine,  New  Hampshire,  Massachusetts,  and 
Connecticut,  the  wife's  acknowledgment  of  the  deed  before  a 
magistrate,  in  the  common  form  is  sufficient ;  but  that  in  nearly 
or  quite  all  the  other  states,  it  is  necessary  that  she  be  separately 
and  privately  examined.  In  Virginia,  it  has  been  held  that  the 
private  examination,  or  something  equivalent,  is  necessary,  to 
pass  merely  equitable  rights*    It  has  been  sometimes  held  that 
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the  wife's  conveyance  may  be  effectual,  although  some  statutory 
requisitions,  merely  formal,  are  not  complied  with.    Hence,  in 
Ohio,  where  the  magistrate's  certificate  stated  only  the  substance 
of  the  transaction,  this  was  held  sufficient.    And  a  statute  of 
Pennsylvania  declares  valid  all  deeds  made  prior  to  September 
1, 1836,  though  the  certificate  be  defective.    A  similar  statute 
exists  in  South  Carolina.    But  substantial  deviations  from  the 
form  prescribed  will  render  the  deed  invalid.    Thus,  where  a 
statute  requires  the  wife  to  renounce  her  right  to  lands,  in  the 
manner  required  in  the  case  of  dower,  and  to  renounce  all  her 
estate,  interest  and  inheritance ;  a  renunciation  of  all  her  inte- 
rest and  estaie  and  also,  aU  her  right  and  claim  of  dower,  will 
not  pass  her  land.    So  in  case  of  a  conveyance  by  a  husband, 
in  his  own  name,  of  his  wife's  land,  she  merely  signing  and 
sealing  the  deed,  '<  in  token  of  her  relinquishment  of  all  her 
right  in  the  bargained  premises ;"  held,  her  interest  did  not  pass, 
and,  after  his  death,  she  might  maintain  a  writ  of  entry  for  the 
land,  on  her  own  seisin.    And  no  amendment  will  be  allowed 
in  the  defective  acknowledgment  of  a  wife  upon  parol  evidence. 
Upon  the  same  principle,  a  usage  or  statute  authorizing  a  mar- 
ried woman  to  convey  her  land,  being  a  departure  from  the  com- 
mon law,  will  be  limited  strictly  to  an  actual  transfer  of  the 
property.    Thus  a  mere  agreement  made  by  her  to  convey, 
though  made  for  valuable  consideration,  and  with  consent  of 
the  husband,  is  void  even  in  chancery.    A  statute  of  Delaware 
provides  that  the  wife  shall  be  bound  by  no  warranty,  except  a 
special  warranty  against  herself,  her  heirs,  and  those  claiming 
under  her ;  and  a  statute  of  Kentucky,  that  the  wife's  deed 
shall  not  pass  her  estate  but  <<  shall  be  a$  effectual  for  every 
other  purpose,  as  if  she  were  unmarried."    {See  Hilliard  on 
Real  Property,  vol.  1,  p.  122, 123.) 

In  Illinois,  if  the  examining  magistrate  does  not  personally 
know  the  woman,  her  identity  must  be  proved  by  one  witness. 
In  Missouri,  the  identity  is  to  be  proved  by  two  witnesses.  The 
execution  of  the  deed  must  be  the  wife's  own  personal  act ;  if  it 
be  signed  with  her  name,  by  her  husband,  though  in  her  pre- 
sence, and  by  her  direction,  it  is  not  a  compliance  with  the  stat- 
utes requiring  deeds  to  be  sub^ribed  by  the  grantor's  own  hand. 
And  she  cannot  convey  by  attorney.  The  certificate  of  the  ma- 
gistrate must  show  that,  in  her  examination,  the  requirements 
of  the  statute  were  substantially  pursued ;  and,  in  the  absence 
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of  fraud,  no  parol  proof  is  admissible  either  to  qualify  it,  or  to 
supply  its  defects  or  omission.  But,  in  the  absence  of  proof  to 
the  contrary,  it  will  be  presumed  that  the  magistrate,  in  con* 
ducting  the  examination,  did  his  duty  in  making  her  acquainted 
with  the  contents  of  the  deed.  (See  note  to  Greenl.  Cruise,  vol. 
3,  p  24.) 

In  Michigan,  Vermont,  Massachusetts,  New  Hampshire,  and 
Maine,  provision  is  made,  by  which  the  wife,  if  deserted  by  the 
husband  without  being  left  by  him  with  the  means  of  support 
may  be  authorized  by  the  courts  to  sell  her  real  estate,  and  in 
several  other  respects  to  act  as  a  feme  sole.    In  Massachusetts 
and  Michigan,  this  power  may  also  be  given  if  he  is  sentenced 
to  the  state  prison.    In  Maine,  it  may  be  given  if  he  is  confined 
there.     In  New  Hampshire,  it  may  be  given  if  the  desertion  has 
continued  for  three  months ;  or,  if  she  has  good  cause  of  divorce 
against  him ;  or,  if  any  cause  exists  which,  by  lapse  of  time, 
may  ripen  into  just  ground  of  divorce.    In  Maine  and  Massa- 
chusetts, a  married  woman  coming  into  the  state  to  reside,  her 
husband  never  having  lived  with  her  in  the  state,  may  make 
valid  conveyances,  and  do  other  acts  as  a  feme  sole.    And  the 
principle  is  now  generally,  if  not  universally  established  in  the 
United  States  as  a  necessary  exception  to  the  rule  of  the  com- 
mon law  disabling  a  feme  covert  to  contract  or  sue  alone ;  that 
where  the  husband  was  never  within  the  state,  or  has  gone  be- 
yond its  jurisdiction,  has  wholly  renounced  his  marital  rights 
and  duties,  and  deserted  his  wife,  she  may  make  contracts,  and 
sue  and  be  sued,  as  a  fems  sole.    The  same  principle,  it  is  pre- 
sumed, will  enable  her  to  convey  her  own  real  estate,  where  no 
other  provision  has  been  made  by  statute.    But  to  accomplish 
this  change  in  the  civil  relations  of  the  wife,  the  desertion  by 
the  husband  must  be  absolute  and  complete ;  it  must  be  a  vo- 
luntary separation  from,  and  abandonment  of  the  wife,  embrac- 
ing both  the  fact  and  intent  of  the  husband  to  renounce  de  facto 
and  as  far  as  he  can  do  it,  the  marital  relation,  and  leave  his 
wife  to  act  as  a  feme  sole.    Such  is  the  renunciation,  coupled 
with  a  continued  absence  in  a  foreign  state  or  country,  which  is 
held  to  operate  like  an  abjuration  of  the  realm.    lb. 

16.  Liability  of  land  for  debt. 

At  common  law,  in  all  actions  where  judgment  for  money 
alone  was  obtained,  satisfaction  could  only  be  had  of  the  goods 


Ixii  A  GENERAL  VIEW  OP  THE 

and  chattels  of  the  defendant,  and  the  growing  profits  of  his 
lands,  but  not  the  possession  of  them.  This  was  a  natural  con- 
sequence of  the  feudal  principles  which  prohibited  the  alienation 
and,  of  course,  the  encumbering  a  feud  with  debts.  When  the 
restrictions  on  alienation  were  taken  away,  this  consequence 
still  continued  ;  no  creditor  could  take  possession  of  his  debtor's 
lands,  but  only  levy  the  growing  profits;  and,  if  the  debtor 
aliened  the  land,  the  creditor  lost  even  that.  To  remedy  this  it 
was  enacted,  in  the  reign  of  Edward  I.,  that  the  judgment  credi- 
tor should  have  his  election  of  a  sequestration  of  the  profits  of 
the  land,  by  writ  of  levari  fadcts^  or  the  possession  of  a  moiety 
of  the  lands  by  the  writ  of  elegit  In  all  these  cases,  the  cre- 
ditor holds  the  land  in  trust  until  the  debt  is  discharged,  by  the 
receipt  of  the  rents  and  profits. 

In  all  of  the  United  States,  except  Virginia,  all  the  debtor's 
lands  are  liable  to  be  taken  for  his  debts.    In  some  of  the  states, 
the  debtor's  lands  are  sold  absolutely  at  auction,  without  any 
previous  appraisement,  and  without  any  subsequent  right  of  re- 
demption ;  and  the  sheriff  executes  a  deed  to  the  purchaser, 
which  by  relation  vests  the  defendant's  title  in  the  purchaser, 
from  the  time  of  the  sale.     In  New  York,  a  redemption  of  the 
lands  sold  may  be  made  by  the  debtor,  or  his  representative, 
within  one^  year,  on  paying  the  amount  of  the  bid,  with  ten  per 
cent,  interest,  and  by  any  judgment   creditor   within  fifteen 
months,  on  paying  the  purchase-money,  with  seven  per  cent, 
interest.     In  Maine,  New  Hampshire,  and  Massachusetts,  the 
debtor  is  allowed  a  year  to  redeem  ;  and  in  Termont,  six  months. 
In  Rhode  Island  and  Connecticut,  previous  appraisement  is  ne- 
cessary, and  the  levy  and  assignment  of  the  lands  to  the  credi- 
tor, at  the  appraised  value,  carries  the  title  when  the  execution 
is  returned  and  recorded  ;  and  there  is  no  time  allowed  to  re- 
deem.   In  Pennsylvania  and  Delaware,  the  lands  are  to  be  ap- 
praised; and,  if  the  inquest  finds  that  the  rents  and  profits  for 
seven  years  will  discharge  the  debt,  the  lands  are  then  extended 
by  the  vfiW  oi  liber  art  famcis^  and  possession  given  to  the  credi- 
tor, as  is  done  upon  the  elegit  in  England  ;  but,  if  not  so  found, 
the  lands  are  to  be  sold  without  redemption.     In  Ohio,  the  lands 
are  not  to  be  sold  under  the  amount  of  two-thirds  of  their  ap- 
praised value.     In  Kentucky,  the  land  must  be  previously  ap- 
praised, and  it  may  be  redeemed  at  any  time  in  twelve  months, 
unless  it  brings  two-thirds  of  its  appraised  value.     In  Louisiana 
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and  Mississippi,  if  the  lands  do  not  brihg  two-thirds  of  the  apprais^ 
ed  ralue,  a  |>ereinptoiy  sale  is  prevented,  by  the  giving  of  seen- 
rity.  In  Indiana,  the  rents  and  profits  of  the  land  for  seven  years 
are  first  sold,  and  if  they  do  not  satisfy  the  execution,  the  fee- 
simple  is  sold  to  the  highest  bidder.  In  Illinois,  both  real  and 
p^^rsonal  property,  levied  on  execution,  are  to  be  appraised,  and 
the  property  is  not  to  be  struck  off  on  the  sheriff's  sale,  unless 
two-thirds  of  the  amount  of  the  valuation  is  paid  for.  The  law 
is  similar  ia  Michigan.  In  Tennessee,  lands  sold  on  execution, 
may  be  redeemed  within  two  years,  upon  payment  of  the  amount 
of  the  bid,  ten  per  cent,  interest  thereon,  and  all  lawful  charges. 
(See  4  Kent  Com.  428,  et  aeq.) 
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agreement  after  signature,  ib. 

5.  7%e  stamps f  p.  109. 

What  necessary  on  agreement,  109 — several,  when  requisite,  110 — ^loss  of  un- 
stamped agreement,  t&.— niocument  purporting  to  be,  when  chargeable  as  con- 
veyance, 111 — agreement  in  evasion  of  stamp  laws,  ib, 

6.  Illegal  agreemenis,  p.  111. 

Agreement  for  illegal  purpose,  void.  111— champerty  and  maintenance,  111,  1 12— 
splitting  votes  for  elections,  113. 

CHAPTER  VII. 

EFFECT  OF  THE  CONTRACT  ON  RIGHTS  OP  THE  PARTIES. 

1 .  Purchaser  entitled  to  estate  and  vendor  to  purckase-MOTiey,  p.  114. 
Estate  bound  though  vendor  a  trustee,  &c.,  114. 

2.  Purchaser's  general  rights  under  contract  as  against  vendor ^  p.  115. 

General  nature  of  his  interest,  115 — it  may  be  aliened,  i^.— crops,  windfalls,  tim- 
ber, dLC.,  115,  116 — contract  voidable,  if  property  altered,  ib. — ^he  takes  accident- 
al benefits,  and  bears  losses,  ib. — in  what  cases,  116,  117 — compulsory  poM'er  of 
purchase  not  exhausted  by  contract,  118. 

3.  Vendor's  general  rights  under  contract  against  purchaser ^  p.  118. 

Vendor  has  a  lien  on  estate,  118— may  restrain  fall  of  timber,  when,  i6.— judg- 
ment against,  charges  purchase-money,  1 19 — he  may  keep  estate  and  deposit, 
when,  ib. — rights  of,  as  landlord,  how  affected,  ib. — cannot  sue  purchaser  for 
use  and  occupation,  when,  ib. 

4.  Rights  of  vendor  and  purchaser ^  inter  se,  not  affected  by  deaths  bankruptcy ,  <f<., 

of  either  party ^  p.  130. 

5.  Deaih  of  vendor  before  completion^  its  effect  on  relative  rights  of  his  real  and  per- 

sonal  represejUatives,  under  old  and  under  new  Law,  p.  131 . 

Purchase-mone3rs  go  to  personal,  and  interim  rents  and  legal  estate  to  real  repre- 
sentatives, 121 — conveyance  of,  how  obtainable,  i6.— <:ontract  under  old  law 
revoked  prior  devise  in  Equity,  ib.  122— notice  by  company,  whether  a  con- 
tract, ib. — relative  rights  of  representatives  depended  on  his  liability  to  per- 
form contract,  122, 123 — ^subsequent  events  immaterial,  if  contract  binding,  ib. — 
rescinding  of,  or  abandonment  of  contract,  its  effect,  id.— estate  contracted  for, 
how  affected  by  devise,  134— effect  of  1  Vict.  c.  26,  ib. 

6.  Death  of  purchaser  before  completion :  Us  effect  on  relative  rights  of  his  real  and 

personal  representatives  under  old  and  under  new  Law^  p.  125. 

Such  rights  depended  on  his  liability  to  perform  contract,  125— if  not  so  liable, 
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^Vad  no  claim  on  penoni  estetd,  t^.-^ttlMiyt  li^U  df  heir  and  devisee, 
126-clection,  t^.— -devisee's  right  to  purchase-money,  id.— cottwyance  rsroked 
^i,  vhen,  127 — devise  of  land  contracted  for,  dtc.,  id.-^rights  of  heir  and  de- 
tainee 1  Vict.  c.  26,  •&.— purehaae  of  fee  by  termor,  128. 

7.  JSjffect  qfeonlrad  in  various  special  cases,  p.  128. 

Uortgigee  selling,  may  sue  for  mortgage  debt,  128 — Pliability  of  equitable  pur- 
chaser of  lease,  139 — of  lessor  agreeing  to  buy  underlease,  ib. — of  assignees, 
selling  lease,  ib. — agreement,  excluded  dower  of  after-taken  wife,  ib. 

CHAPTER  VIII. 

AS  TO  THE  ABSTRACT. 

1 .  General  matters  relating  to  the  abstract ^  p.  130. 

Purchaser's  right  to,  and  to  retain,  130 — must  be  given  up,  if  contract  abandoned, 
ii. — ^▼endor  pays  for,  i6.— except  on  sales  to  railway  companies,  di^c.  ib. 

3.  Wh^  it  is  perfects — what  it  must  contain  andshaWf^AZi. 

Wben.  perfect,  131 — should  state  written  consent  of  consenting  parties,  132 — 

most  show  where  legal  estate  is  vested,  ib. — showing  future  title,  insufficient 

ax  L.aw,  tb. — incumbrances,  whether  a  defect  in    Equity,   133— title  good, 

though  conveyance  delayed,  iA.— showing  tenancy  in  tail,  whether  sufficient, 
ib. 

3.   What  should  be  furnished  in  various  cases,  p.  134. 

On  paithase  by  tenant  in  common,  dbc.,  134— of  allotment,  i6.— land  taken  in  ex- 
change, 135— from  the  Church,  or  under  Incloeure  Acts,  ib. — or  from  a  charity, 
136— estate,  with  attendant  terms,  i^.— enfranchised  copyholds,  137— leaseholds 
«*.— renewable,  or  for  lives,  138 — shares  in  mines,  ib. — or  pews,  ib. — must  go 
back  60  years,  ib. — or  100  years  on  sale  of  advowson,  139 — must  show  creation 
of  rerersionary  interest,  t^.— except  on  sale  of  old  term,  i^.— rule  the  same, 
tiiough  estate  be  equitable,  140. 

4.  lis  preparation^  coiUeiUs,  and  delivery,  p.  140. 

It  should  commence  with  a  document,  140 — of  what  kind,  140  to  142 — exception, 
142— should  be  continued  regularly  from  commencement,  ib. — all  documents 
affecting  legal  estate  should  be  abstracted,  143 — in  chief,  ib. — statements  of 
pedigree,  ib. — documents  evidencing  immaterial  or  satisfied  equities,  143  to 
145— loss  of  deeds,  145 — should  notice  judgments,  &c.,  ib. — and  be  accompanied 
by  what  documents,  dtc.,  ib. — should  be  copied  legibly,  &c.,  146 — ^non-delivery 
of,  ib, 

m 

5.  Its  examination  and  perusal,  p.  147. 

When  to  be  compared  with  deeds,  147— consulting  counsel,  ib. — its  perusal,  148 
—acceptance  of  title  shown  by,  149— defects  in  title,  when  not  to  be  communi- 
cated, ib. 

6.  Verification  of  the  abstract,  p.  149. 

What  evidence  requisite  in  proof  of  documents  and  facts,  149 — of  private  Acts, 
i*.— inclosure  awards,  ib. — copyhold  assurances,  iA.— deeds,  151— recitals  of, 
▼hen  evidence,  153, 154 — proof  of  Fines  and  Recoveries,  154,  155— of  grant 
from  Crown,  ib. — proceedings  at  Law  and  in  Equity,  ti.— Bankruptcy  and  In- 
solvency, 156— under  1  Sl  2  Vict.  c.  94,  i^.— proof  of  will,  156  to  158— negative 
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evidence,  15&— deficiencies  in  proof  of  dociiments,  sappUed  bj  presompdon, 
1S9 — presumption  of  grant  from  Crown,  ib. — reconveyance,  id.-— copyhold  sor- 
render,  ib. — payment  of  mortgage,  160— surrender  to  will,  ib. — enfranchise- 
ment, lb, — ^mesne  assignments,  ib. — grant  of  easement,  ib. — formalities  of  deeds, 
161 — livery  of  seisin,  ib. — appointment  of  Inclosure  Commissioners,  i^— -stamps , 
ib. — not  of  certain  forms  required  by  Law,  161 — ^general  rule  of  presumption, 
162— evidence  of  matters  of  fact,  id. — purchaser  can  require  what  facts  to  be 
proved,  ib. — as  to  negative  evidence,  &c.,  163 — vendor  must  answer,  what  in- 
quiries, 163,  164 — need  not  explain  adverse  notice,  not  acted  on,  ib. — when  re- 
quired to  prove  will  in  equity,  ib. — need  not  disclose  confidential  communica- 
tions, 165 — whether  bound  to  produce  will  as  negative  evidence,  ib. — or  to  prove 
intestacy,'  165 — purchaser  cannot  require  copies  of  negative  evidences,  166 — 
want  of  proof  of  material  facts,  supplied  by  presumption,  ib. — presumption  of 
identity  of  parcels,  ib. — or  individuals,  167 — of  seisin,  ib  — continuance  of  seisin, 
168 — of  intestacy,  ib. — official  appointments,  tb. — stock  of  descent,  ib. — legiti- 
macy, 169,  170 — marriage,  171— death,  1*33 — ^time  of  death,  173 — survivorship, 
i6.,  174 — ^failure  of  issue,  ib. — against  aged  female  having  issue,  175 — births 
marriages,  and  deaths  proved  from  registers,  176 — or  by  declarations,  &c., 
177 — emries  in  books,  &c.,  ib. — old  pedigrees,  178 — inscriptions,  &c.,  ib. — col- 
lateral matters,  whether  so  proveable,  179 — declarations  must  be  *^ante  litem 
motam"  ib. — ^by  party,  in  like  interest,  admissible,  180 — recitals,  when  evidence, 
ib. — land-tax,  redemption  of,  how  proved,  ib. — tithes,  181 — commutation  of,  ib. 
— proof  of  composition,  modus,  or  exemption,  182 — facilitated  by  2  &  3  Will. 
IV.  c.  100,  i*.— tithes,  how  affected  by  3  dt  4  Will.  IV.  c.  27.  183— defects  in 
tide,  when  supplied  by  2  &  3  Will.  IV.  c.  71,  and  3  &  4  Will.  IV.  c.  27,  ib.— 
tide  under  2  dk  3  Will.  IV.  c.  71,  to  lighc,  184— rights  of  way  and  other  ease- 
ments except  light,  ib. — rights  of  common,  &c.,  185 — period  for  which  posses- 
sion must  be  proved,  ib. — enjoyment  must  have  been  uninterrupted,  as  of  right, 
186— except  as  respects  lights,  187 — interruption,  what  is,  ib. — 3  &  4  Will.  IV. 
c.  27, 188, — actions,  &c.,  must  be  commenced  within  what  period  from  accrual 
of  right,  ib. — lime  of  accrual  in  certain  cases,  189 — general  rule,  ib. — adminis- 
trator claims"  as  from  death,  iA.— express  trust,  190 — charities,  i*.— fraud,  i^— 
tenancy  at  will,  ib. — mortgagor  and  cestui  qwe  trust,  191 — tenancy  from  year  to 
year,  192 — right  saved  by  acknowledgment  of  title,  ib. — or  receipt  of  rent  or 
services,  ib. — not  saved  by  possession  of  joint  owner,  i3.— estates  in  remainder, 
&c.,  when  barred,  193 — married  woman,  194 — remainders  expectant  on  estate 
tail,  194,  195— base  fee,  when  to  become  fee  simple,  ib. — equity  of  redemption, 
196 — time  for  action,  &c.,  by  spiritual  or  eleemosynary  corporation  sole,  197— 
for  recovery  of  advowson,  Ac,  i*.— of  money  charged  on  land,  197,  198— of 
periodical  payments,  198— purchaser  must  accept  title  depending  on  Statute, 
199— possession  under  Act  bars  the  right,  200— adverse  possession  as  against 
the  Crown,  ib. 

CHAPTER  IX. 

AS  TO  THE  PRODUCTION  AND  EXAMINATION  OF  THE  DEEDS. 

1.  As  to  the  time,  place  for,  and  expenses  of  production,  p.  201. 
Deeds,  where  to  be  produced,  201 — expenses,  t&.— notice  of  place,  202— deeds  pro- 
ducible only  under  covenant,  i^.— grants  from  Crown,  i6.— instruments  on  re- 
cord, lA.-exami nation  of  deeds  before  perusal  of  title,  ib. 
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2.  ProductUin  ofdeeds^  who  may  compel^  p.  903. 

^^T  of  Qndivided  share,  202— of  estate  held  ander  one  of  several  titles  created 

^y  same  instrument,  iJb. — ^purchaser  of  portion  of  estate,  203— contingent  re- 

'"'^^^ndennan  cannot,  ib. — whether  vested  remainderman  can,  ib. — ^remainder- 

^"^^11  binder  purchase-deed,  204 — unpaid  mortgagee  need  not  produce  deeds,  t*. — 

^cepiions  from  rule,  204, 205— liability  of  mortgagee  for  their  loss  or  destruc- 
tion, ij. 

3.  Non-production  of  deeds — how  far  impirtant,  p.  205. 
^^  may  be  notice  of  their  deposit,  205. 

4.  ExanUnation  of  deeds^  maUers  to  be  observed  t»,  p.  206. 

« 

CHAPTER  X. 

AS  TO  MATTERS  ARISING  BETWEEN  DELIVERY  OF  ABSTRACT 
AND  PREPARATION  OP  CONVEYANCE. 

1.  7\m«,  when  essential  at  Law  and  in  Equity ^  p.  206. 

Is  essential  at  Law,  208 — not  in  Equity,  unless  by  agreement,  or  under  special 
circumstances,  ib. — as  where  vendor  incurs  fresh  liability,  209 — or  property  is 
of  fluctuating  value,  ib. — or  determinable  character,  ib. — or  is  evidently  re- 
quired at  once,  ib. — or  vendors  are  a  fluctuating  body,  ib. — tendency  of  modem 
decisions,  t^.— purchase-money  being  wanted  to  discharge  incumbrancers,  is 
material,  2l0--private  unexpressed  motives  for  purchase  immaterial,  ib. — effect 
of,  if  subsequently  communicated,  i6. — undertaking  to  deliver  possession  not 
landing  in  Equity,  i*.— wilful  delay  concludes  in  Equity,  t*. — eitUer  vendor,  ib. 
■^f  purchaser,  211, — less  time  now  allowed,  ift.— title  at  hearing,  when  suffi- 
cient in  Equity,  ib. — rule  at  Law,  ib. — time  may  be  limited  by  notice,  ib.—aU 
'^^^?  a  reasonable  period,  i5. — vendor  giving  notice  need  not  return  deposit,^ 
"^^pnithaaer  giving  notice  need  not  sue  for  deposit,  ib. — cannot  determine 
contract  without  notice,  ib. — time,  when  held  to  remain  optional,  lA. — although 
c^cmial  may  be  enlarged  or  waived,  213— by  proceeding  in  purchase,  t*.— or 
'neglecting  to  require  possession,  i^. — ^how  not  enlarged  at  Law,  ib. — condilion- 
^  ^7er,  i4.— time  for  delivery  of  abstract,  how  waived  in  Equity,  213,  214— 
^aim  by  not  objecting  to  certain  or  highly  probable  delay,  ib — effect  of  ^tO" 
«<«,  ii.-«  month,"  215. 

^'  ^^ctions  to  title ; — negoiialions  upon  and  waiver  of; — when  possession 

taken  ainounts  to  waiver ^  p.  215. 

"*ct  of  negotiations  on  condition  as  to  objections,  215— solicitor  purchasing 
^^  client  cannot  object  to  title  which  he  accepted,  t*.— danger  of  frivolous 
^•^jeciions,  &c.,  ib. — or  of  withholding  objections,  dtc,  216 — ^purchaser's  prlvia 
J^  right  to  good  title,  ib, — may  be  waived,  217 — counsel's  opinion,  when  not 
bindiog,  ib, — acceptance  of  title,  subject  to  specified  requisition,  ib. — waiver 
**y  be  implied,  ib. — from  apologies  for  non-payment,  ib. — from  payment  for 
^  dealiufT  with  estate,  218 — preparation,  &c.,  of  conveyance,  when  a  waiver, 
**•— attempt  to  resell,  no  waiver,  ib. — to  resell  part,  ib — possession,  when  evi- 
dence of  waiver,  219,  220— leasing,  equivalent  to  possession,  220. 

3>  As  to  the  general  rights  and  liabilities  of  a  pwchaser  in  possession^  p.  220. 

He  may  generally  act  as  owner,  without  waiving  title,  220 — whether  so  after  dis- 
coveiy  of  defect,  221 — retention  of  possession  and  refusal  to  discuss  title,  ac- 
ceptance, ib, — waiver  of  title,  but  not  of  compensation,  ib. — waiver,  how  modi^ 
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fied,  id.— purchaser  rejectiof^  title  may  be  ejected  withoat  compensation  for 
-  expenditure,  ib. — what  allowance  niade  when  vendor  sues  in  Equity,  233 — 
purchaser  whether  liable  for  use  and  occupation,  of  title  bad,  ib. — giving  up 
possession  may  maintain  use  and  occupation  aAer  completion,  when,  223 — 
rejecting  title  must  reinstate  altered  premises,  ib. 

4.  Vendor  in  posxssian,  by  altervng  prtrperty^  ttvoids  Ike  contractj  p.  223. 

Material  alteration  of  property  by,  may  avoid  contract,  223,  224 — e,  g.  fall  of 
ornamental  timber,  224-Halteration6  in  value  of  estate,  or  failure  of  considera- 
tion, ib. 

b.  Asto  entry  and  possession  by  railway  companies  before  compidion^  p.  224. 

Provisions  of  Lands  Clauses  Consolidation  Act,  1845,  as  to  entry,  &.C.,  224,  et 
seq. 

CHAPTER  XI. 

» 

AS  TO  SEARCHES  FOR,  AND  INaUIRIES  RESPECTING, 

INCUMBRANCES. 

1.  What  inquiries  should  be  made  of  vendor'' s  solicitors  and  of  supposed  incum- 

brancers^ trust-eeSf  and  tenantSi  p.  227. 

Inquiry  to  be  made  of  vendor's  solicitors,  227 — and  supposed  incumbrancers,  ib. — 
whether  incumbrancer  need  communicate  his  claim,  228 — inquiry  to  be  made 
of  trustees,  ib. — ^but  does  not  give  priority,  229 — liability  of  trustee,  ib. — in- 
quiry of  tenants,  ib. 

2.  What  searches  should  be  made  for  incumbrances — law  respecting  judgments^ 

<f*c.,  p.  229. 

Liability  of  solicitor  omitting  to  search  for  incumbrances,  &c.,  229,  230 — gene- 
ral law  respecting  judgments,  230 — purchasers,  &c.,  without  notice,  not  affected 
by  1  &  2  Vict.  c.  110,  i*.— want  of  notice  not  to  be  relied  on,  ib. — ^judgments 
under  old  law,  what  they  do  or  do  not  affect,  ^I — docketing  necessary,  ib. — 
puchaser  bound  by  notice  of  undocketed  judgment,  ib. — ^Equity  aided  creditor, 
when,  ib. — effect  of  bankruptcy,  ib. — purcjiaser  without  notice,  protected  by 
legal  estate,  ib. — with  notice,  protected  by  exercise  of  power  of  appointment, 
233~judgment  af^er  contract,  t^— extendol  remedies  of  creditor  under  1  &  2 
Vict  c.  110,  233  to  236— effect  of  bankruptcy,  ib. — creditor  postponed  to  cestui 
que  trustj  or  prior  equitable  incumbrancer,  237— judgment,  whether  a  charge 
on  mortgage  debt,  ib. — is  a  charge  on  annuity  issuing  out  of,  238 — on  legacy 
charged  on  land,  ib. — or  unpaid  purchase-money,  ib. — and  surplus  proceeds  of 
sale  by  mortgagee,  ib. — certain  decrees  and  orders  operate  as  judgments,  ib. — 
remedies  under  new  law  depend  on  registration,  238,  239 — ^to  be  renewed  every 
five  years,  239 — whether  so  as  to  palatinate  judgments,  239,240 — whether  sudi 
judgments  bind  purchasers  without  notice,  t^. — effect  of  notice  of  unregistered 
judgment,  ib. — of  judgment  docketed  but  not  registered,  or  registered  but  not 
re-registered,  241. — Crown  debts  and  accountantships,  ib. — lis  pendens,  242. — 
Court  rolls  and  local  registers,  ib. — bankruptcy  and  insolvency  courts,  ib. — an- 
nuities, 243 — recovery  deeds,  and  acknowledgments  by  married  women,  ib. 

3.  Tmefor  making  searches  and  inquirieSf  p.  243. 
Searches,  &c.,  time  for,  243— unnecessary,  costs  of  not  allowed,  244. 
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CHAPTER  XIL 

•AS  TO  THE  PREPARATION  OP  THE  CONVEYANCE. 

1.   General  matters  relaUng  to,  and  to  the  farm  of,  p.  245. 

Purchaser  prepares  conveyance,  345— manorial  custom,  cowtraf  valid,  ii. — con- 
veyance of  eqaitable  interest,  ib. — preparation  of,  no  acceptance,  of  title,  345, 
^6--whether  purchaser  can  require  outstanding  interests,  &c.,  to  be  got  in  by 
separate  deed,  246 — statement  of  unnecessary  matters,  ^.,  ineligible,  346,  247 
—disentailing  deeds,  247 — ^statutory  railway  conveyances  ineligible,  ib — parlia- 
mentary forms  of  1845,  ib. — incumbrances,  when  to  be  got  in  by  separate  deed, 
^^48— how  to  be  kept  on  foot,  if  desired,  t^.— distinct  estates,  &c.,  should  be 
dealt  with  by  separate  deeds,  ih.—kci  for  Merger  of  satisfied  Terms,  its 
efiect,i6. 

Si.  As  to  the  parties,  p.  350, 

Who  most  be,  250 — stipulation  that  unnecessary  parties  shall  concur,  ih — ^pur- 
chaser from  mortgagee  cannot  require  mortgagor's  concurrence,  ib — bankrupt, 
vheD  a  party,  250,  251— dowress,  351— assignment  of  term,  whether  a  suffi-  . 
ciem  bar  of  dower,  ift.— jointure,  352. 

3.  As  to  the  recitals,  p.  253, 

Shoald  be  used,  with  what  object,  353— whether  desirable  in  disentailing  assu- 
rances, 253-H>f  vendor's  title,  effect  of,  ib. — of  written  agreement,  when  desi- 
rable, 254— of  objections,  in  deed  of  confirmation,  ib, 

^  As  to  the  consideration,  vjords  of  conveyance,  and  parcels,  p.  354. 

Conrideration  to  be  truly  stated,  254— fixtures,  timber,  &c.,  354,  365— chattels 
passing  bj  delivery,  255— recital  of  sale,  its  effect,  ib — apportionment  of  con- 
sideration, ti.— sale  in  consideration  of  transfer  of  stock  or  grant  of  annuity, 
256-«ompeiisation,  on  sale  to  Railway  Company,  256,  267— operative  words, 
257— reference  to,  4  &  5  Vict.  c.  21,  unnecessary,  ib. — dower  uses,  ib. — forms 
of  conveyance  in  colonies,  ib, — parcels,  how  described,  258 — ^mines,  Ac,  when 
to  be  specified,  ib. 

5.  As  to  the  covenants,  p.  258. 

OoTCnantsfor  liUe,  258— solicitor's  liability,  respecting,  i*— what  entered  into  by 

absolute  beneficial  owner,  269 — for  whose  acts,  ib — owner  covenants  on  sale  by 

CoQit  or  trustees,  260 — landowner's  covenants  on  sale  to  Railway  Company,  ib, 

— coFenantsby  tenants  for  life,  260, 261— by  husband  and  wife,  on  sale  of  her 

estate,  it.— by  fiduciary  vendors,  ib.  262 — incumbrancer  releasing,  ii.— Crown 

gires  no  covenants,  ib — parties  interested  in  purchase-money,  ib. — covenants 

against  known  defect,  id— for  production  of  deeds,  263 — ^purchaser's  right  to, 

»*.— respecting  what  document,  264 — with  whom  vendor  should  covenant,  ib. — 

porchaaer's  covenants  with  vendor,  365— on  purchase  of  equity  of  redemption, 

»*.— leaseholds,  ib. — or  freeholds  subject  to  quit  rent,  Ac.,  ib — for  production  of 

deeds,  td.— agreement  against  using  land  in  specified  manner,  how  carried  out, 

266~-covenanls  by  purchaser  of  minerals,  id.— by  purchaser  in  consideration 

of  amiaity,  tb. — ^purchaser  not  executing  conveyance,  yet  bound  in  Equity  by 

covenants,  ib. 

6,  As  to  draft  and  engrossment,  p.  367, 

Aherations  in  draft  should  be  communicated,  367— engrossment,  id.— belongs  to 
purchaser,  id.— executed,  and  then  contract  rescinded,  ib, 
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CHAPTER  XIII. 

AS  TO  matte:rs  relating  to  the  completion  of  the 

PURCHASE 

1.   Tke  execution  of  Ike  conveyonce  by  married  icvm^w,  4^. ;  conveyance  of  trust 

estaUs  under  tke  TruUee  Act,  1850,  p.  269. 

Vendor  must  convey  in  person,  269 — conveyance  of  freehokb  by  married  woman 
most  be  acknowledj^,  269,  270 — acknowledgiBent,  practice  respecting,  270  to 
272 — assurance  of  her  copyholds,  272 — or  reversionary  interest  in  proceeds  of 
sale  of,  or  money  to  be  invested  in,  real  estate,  273 — or  her  terms  for  years,  ib. 
— husband's  concurrence,  when  dispensed  with,  273,  274 — conveyance  of  her 
contingent  interests,  and  disclaimer,  275 — assignment  of  terms  by  eiecutors, 
du:.,  ib. — power  for  promoters  of  public  undertakings  to  convey  to  themselves, 
ib. — trustees  must  convey  at  request,  Ac.,  276. — by  what  description,  ib. — mort- 
gagee need  not  convey  before  time  fixed  for  redemption,  ib. — assignee  in  bank- 
ruptcy, ib — conveyance  of  legal  estates  from  trustees,  lunatics,  or  infants,  under 
Trustee  Act,  1850,  277 — the  Court  may,  in  several  specified  cases,  make  vest- 
ing or  releasing  order,  operating  as  an  assurance,  277,  278 — and  may  make 
vesting  order  in  respect  of  mortgaged  lands  in  specified  cases,  278,  279 — or  may 
.  appoint  person  to  convey,  Ac.,  ib — as  to  copyholds,  ib. — Court  may  declare  who 
are  trustees  of  land  comprised  in  suit  for  specific  performance,  dcc^  280 — orders 
under  Act.  how  obtainable,  ib. — certain  allegations,  evidence,  if  order  made 
thereon,  280,  281 — no  escheat  of  trust  and  mortgage  estates,  281. 

2.  As  to  tke  discharge  of  incumbrances^  p.  281. 

Vendor  liable  for  incumbrances,  du:.,  until  conveyance  executed,  281,  282 — in- 
cumbrances must  be  paid  off  or  released,  ib. — discbarge  of,  under  the  Lands 
Clauses  Consolidation  Act,  1845,  283. 

3.  As  to  purchaser's  liability  to  see  to  application  of  trust  purchase-money ^  p.  283. 

Liability  tested  by  intention  of  author  of  trust,  semUe,  283 — as  expressed  or  im- 
plied, ib. — matters  posterior  to  creation  of  trust,  neither  take  away,  284 — nor 
confer  power  to  give  receipts,  ib. — what  circumstances  attending  trust  confer  it 
by  implication,  28-4,  285 — cases  where  no  such  power  is  implied,  285 — subse- 
quent events  not  material  either  way,  286,  287 — distinction,  where  the  sale  it- 
self is  a  breach  of  trust,  288 — case  of  sale  to  provide  for  deficiency  in  personal 
estate,  289 — purchase-money  is  payable  to  deceased  vendor's  executor,  290— 
surviving  trustees  can  give  receipts,  when,  ib. — trustee  irregularly  appointed, 
i^.—all  trustees  must  join,  ib.—l  Sl  8  Vict.  c.  76,  ib. — power  to  lend  on  mort- 
gage implies  power  to  give  receipts,  291 — applicatioo  of  purchase-money  in 
payment  of  charges,  i^.— when  estate  is  intended  to  be  a  continuing  security, 
291 — and  when  immediate  sale  is  contemplated,  ib. — charge  of  debts  equivalent 
to  trust  for  sale  to  pay,  291,  292--statutes  making  real  estates  assets  not  equi- 
valent to  charge  of  debts,  292 — receipt  under  usual  power  of  attorney,  when  not 
a  sufficient  discharge  in  equity,  292. 

4.  AmouiU  payable  in  respect  of  purchase-money ^  how  increased  or  diminished^  p.  293. 

Increased  by  interest,  rate  of,  293— payable  from  what  time  if  delay  rests  with 
purchaser,  ib. — or  with  vendor,  ib. — whether,  until  title  shown,  purchaser  nuy 
appropriate  his  money,  294— purchaser  in  possession  pajrs  interest  although 
contract  ambiguous,  i7».— is  payable,  from  what  time,  if  no  time  fixed  for  com- 


r 


CONTENTS.  Ixxv 

pUlion,  905— on  sale  of  reversion,  ib.—on  valuation  of  timber,  395,  29G — fix  - 
lures,  5296— leaseholds,  297— trade  premises,  id. — what  a  sufficient  appropria- 
tion of  purchase-money,  297,  298 — payment  into  bank,  ib. — purchaser  acceding 
to  delay,  ib. — express  agreement  to  pay  interest,  effect  of,  ib. — "  unavoidable  ob- 
stacle," &c.  &c.  299  to  302 — agreement  to  take  profits  excludes  interest,  302 — 
increase  of  purchase-money  for  excess  in  quantity,  303 — statutory  acre,  id. — 
vendor's  right  to  compensation,  doubtful,  304 — variations  in  quality  of  estate, 
no  allowance,  semble  in  his  favor,  ib. — purchase-money,   how  diminished,  305, 
306— by  proceeds  of  estate  received,  Ac.,  by  vendor,  306 — deteriorations,  ib. — 
abatement  in  respect  of  original  defects,  307— for  deficiency  in  quantity,  ib.— 
effect  of  expressions  "  by  estimation,"  &c.,  308 — purchaser's  right  confined  to 
compensation,  ib. — surface  deficiency  on  sale  of  woods,  300 — abatement  in  re- 
spect of  deficiency  in  quality,  ib, 

5.  T\f  whom  and  how  fwrchase-money  skotUd  be  paid^  p.  3 1 0. 

Agent  or  solicitor  not  authorized  as  such  to  receive  it,  310— to  whom  it  should  be 
paid,  ift.-^n  sale  in  bankruptcy,  311 — lien  of  third  party  advancing  it,  as 
against  purchaser's  assignees,  ib. — payment  on  sale  to  railway  companies,  &c. 
^'—prmafade  right  of  parties  in  possession,  312 — affidavit  on  petition  for  pay- 
mem  out  of  court,  t*.— re-investment,  313. 

6.  As  to  purchaser's  right  to  deeds,  attested  copies,  ^c,  p.  314. 

Pnrchaser's  right  to  deeds,  &c.,  314 — on  purchase  of  only  part  of  estate,  ib. — al- 
^oagh  vendor  has  covenanted  to  produce  them  to  other  parties,  ib. — sale  under 
2  settlement,  ib. — liability  of  mortgagee  settling  several  mortgages  by  a  single 
"Ced,  315— purchaser  not  entitled  to  negative  evidences,  ib. — his  right  to  attest* 
^copies,  315,  316 — covenant  for  production,  316— absence  of  documents  not 
produced  should  be  explained,  316, 317. 

7.  MaUers  necessary  to  ensure  the  full  effect  of  the  executed  conveyance,  registration,  en- 

rolmerU,  <^c.,  p.  317. 
I«ocaI  registration,  317— what  interests  are  excepted  from  the  acts,  317,  318— 
copyholds,  318 — leases  at  rack  rent,  what  are,  ib.—iot  twenty-one  years,  318— 
Lmdon  not  within  the  Middlesex  act,  ib. — assignment  of  money  charged  on 
landji^. — deed  of  appointment,  319 — railway  conveyances,  &c.,  ib. — will,  ib. — 
memorial,  its  contents,  t^.— attestation  of,  ti.- where  deed  conveys  several 
shares  or  estates,  320 — registration  under  Bedford  Level  Act,  ib. — enrolment 
under  Mortmain  Act,  i^.— enrolment  of  disentailing  deed,  321 — consent  of  pro- 
tector, i6. — ^assurances  on  sale  by  tenant  in  tail  of  copyholds,  321,  322 — certifi- 
cate of  acknowledgment  by  married  women,  323 — entry  on  court  rolls  of  copy- 
hold assnrances,  ib. — conveyance  of  contingent  interest  in  copyholds,  324 — as- 
surance of  copyholds  under  the  L.  C.  C.  Act  1845  to  be  entered  on  court  rolls, 
ift.— indorsed  notice  of  conveyance,  when  expedient,  324,  325 — notice  to  trustees, 
i^.— to  mortgagee  on  purchase  of  equity  of  redemption,  ib. 

8.  As  to  stamps,  p.  325. 
Deed  unstamped,  not  evidence,  325 — may  be  stamped  after  execution,  ib.—ad  va- 
lorem duty  payable  only  on  consideration  stated,  326— on  what  consideration, 
326,  327— amount  may  be  reduced,  to  lessen  duly,  328— family  arrangement,  ib. 
—money  paid  for  lease  granted  at  request,  ib. — duties  payable  under  13  and  14 
Vict.  c.  97,  ib. — commissioners  may  determine  proper  amount,  329— certain 
conveyances  exempted  from  increased  duty,  ib. — what  payable  on  single  con- 
veyance to  joint  purchasers,  ib.— or  in  case  of  sub-sales,  330— on  single  convey^ 
ance  of  separate  estates  to  sole  purchaser,  ib. — deed  of  confirmation,  ib. — princi- 


ixx^  CONTENTS. 

pal  assurance  t*.—denotiDg  stamp,  lA.— steward  to  deliver  oat  copies  of  court, 
roll  stamped,  ii:— conveyance  by  several  owners,  331— deed  with  double  opera- 
tion, tA.—matlers  not  involving  additional  duty,  332--deed  stamp  unnecessary, 
although  ad  valorem  duty  under  35s.,  iA.— indorsed  receipts,  &c.,  are  counted,  t*. 
--stamps  of  improper  denomination,  333— presumption  as  to  stamps,  ib. — altera^ 
tion  of  instrument,  id. 

9.  As  to  costSj  p.  334. 
Of  conveyance,  purchaser  pays,  334— of  execution,  vendor  pays,  t'A.— expenses,  how 
borne  on  purchase  of  copyholds,  335— costs  of  lease,  336— of  conveyance,  in  con- 
sideration of  rent-charge,  t*.— on  sale  under  L.  C.  C,  C.  Act,  ib.—of  re-in  vesting 
purchase-money,  &c.,  337  to  339— additional  expenses,  if  estate  is  encunabered, 
&c.,  339, 340— as  to  taxation  under  6  and  7  Vict.  c.  73, 340  to  34^— under  general 
jurisdiction,  343-*under  8  and  9  Vict,  c.  1 19,  ib. 

CHAPTER  XIV. 

AS  TO  THE  EFFECT  OF  THE  CONVEYANCE  ON  THE  RELATIVE 
RIGHTS  OF  VENDOR  AND  PURCHASER. 

1.  Ve7idor*s  lien  on  estate  for  unpaid  purchase-money,  p.  3H. 

Vendor's  lien,  344, 346— general  nature  of  and  incidents  to,  345, 346— marshalling 
for,  346— is  lost  by  Uking  independent  security,  i*.— not  by  taking  note,  bill,  or 
bond,  346— although  for  deferred  payment,  347— or  third  parties  join  in  note  or 
bill,  i*.— effect  of  surety  joining  in  bond,  t*.— of  conveyance  being  expressly  in 
consideration  of  covenant,  i3. — payable  on  an  incalculable  contingency,  ib. — or, 
expressly,  in  consideration  of  a  bond,  ib.—or^  in  mere  fact,  in  consideration  of 
a  covenant  or  bond,  348— if  bond  be  for  payment  on  an  incalculable  contingen- 
cy, ib. — or  on  calculable  contingency,  ib. — or  for  an  annuity  consideration,  348, 
349— or  if  sale  be  of  a  reversion,  349— lien  may  subsist  as  to  only  part  of  un- 
paid money,  350— presumable  intention  either  way  may  be  rebutted,  i^.^lien, 
how  lost  as  against  third  parties,  t^.— none  implied  in  favor  of  disqualified  par- 
lies,  ib. — is  merely  equitable,  vendor  cannot  at  once  sue  at  law  and  in  equity, 
351 — its  effect  when  purchase-money  remains  on  mortgage,  i^.— vendor  cannot 
claim  mis-calculated  interest,  ib. 

%,  Whether  the  vendor  has  any  remedy  if  estate  has  been  sold  at  an  under-value,  cr 

more  has  been  conveyed  than  was  intended^  p.  351. 

Not  for  mistake  as  to  extent  or  value  of  property,  351 — or  extent  of  his  interest, 
352 — ^o^i^,  if  property  not  intended  to  be  dealt  with  is  conveyed,!^. — or  if  in 
fixing  price  he  rely  on  purchaser's  information,  353— or  if  being  ignorant  or  dis- 
tressed he  sell  at  undervalue,  ib. — ^general  rule  as  to  distress,  ib. — inadequacy  of 
consideration  no  general  reason  for  setting  aside  conveyance,  354 — uncertain 
amount  of  purchase-money,  i^.^-on  sales  of  reversionary  interests,  onusprobandi 
lies  on  purchaser,  tft.-^what  interests  are  considered  such,  254, 355 — reversioners 
relieved  as  well  as  expectant  heirs,  355 — voluntary  confirmation,  ib. — heir,  when 
deprived  of  special  protection,  356 — adequacy  of  consideration  how  determined, 
357 — sale  of  goods,  ib. — sale  fraudulent  as  against  tenant  in  tail,  set  aside  at  suit 
of  remainderman,  358 — ^terms  of  relief,  t6.— acquiescence  and  confirmation,  359. 

3.  Vendor's  right  of  pre-emption  under  Lands  Clauses  ConsolidtUion  Act,  1845, 

p.  359. 

Provisions  of  aetin  respect  of  superfluous  lands,  359. 
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4.  Vendor's  remedies  «^  law  and  in  equity  on  piurchaser*s  covenants^  p.  360. 

rutckset's  covenants  classified,  3tJ0 — whether  first  class  run  with  the  land,  361 — 

second  class  do  not,  sembU,  bat  in  equity  bind  alienee  with  notice,  ib. — bat  not 

^vays,362 — third  class,  renedies  on,  i^. — Covenantor  liable  on  covenants  in 

ST08a,t6.— assignee  not  liable  on  collaleral  covenant,  363,  363^efirect  of  bank- 

taptcy,363. 

5.  Purchaser's  remedies  on  vendor^s  covenants,  p>  363. 

Ire  in  general  his  only  remedies  for  defects  after  conveyance,  363 — covenants  for 
title,  SGi-'Who  are  liable  on,  {^.--benefit  of,  runs  with  land,  when,  364  to  366 — 
covenants  in  conveyance  of  equitable  estate,  ib, — assignee  may  sae  on,  in  name 
of  corenantee,i^. — breach  of  covenants  for  title,  id.— Statute  of  Limitations,  ib^ 
-H:oTenants  for«eisin  and  right  to  eonre^,  how  broken,  367 — action  before  evic- 
tion, t6.^€ovenant  for  quiet  enjoyment,  and  free  from  incumbrances,  367 — par- 
ticolar  expressions,  368, 369 — covenants  against  known  defects,  369 — for  further 
assurance,  370, 371 — for  title,  how  restricted,  371 — how  classified,  ib, — restrictive 
words,  effect  of,  373, 373 — who  may  sue  for  breach,  373, 374 — what  damages  re- 
coverable, 374, 375— bankruptcy  and  cdrtifieate,  where  no  defence,  375, 376 — for- 
merly no  action  of  covenant  lay  against  devisee,  376— alteration  under  1  Will. 
IV.  c.  47,  i^.— damages  when  claimable  as  debt  in  administration  suit,  ib. — ^not 
apportioned  between  tenant  for  life  and  remainderman,  377 — ^purchaser's  reme- 
dies on  vendor's  covenants  other  than  for  title,  377, 378. 

6.  Purckoier'sremedtf  in  equity  under  special  circtimstanceSt  if  title  prove  defective, 

page  378. 

Purchaser  with  defective  title,  when  relieved  in  equity,  378, 379— wilful  misrepre- 
aemaUon,379— fraud  of  agent,  380— terms  of  relief,  ib. 

1'  Asto  fwckaser^s  right  to  pay  off  incumbrances  out  of  unpaid  purckase-moneyi 

page  381. 

0.  Purchaser's  remedy  in  equity  if  he  buy  his  own  estate  j  or  if  lands  are  omitted  front 
convtyance^  and  as  to  further  assurance  in  equity  and  by  statutCj  p.  382. 

"urchaser  baying  his  own  estate,  relieved,  383 — whether  so  if  he  buy  estate  which  . 
has  no  existence,  ib. — he  may  claim  lands  shown  to  him,  or  accidentally  omit- 
^w,  382, 383 — may  require  vendor  t j  convey  subsequently  acquired  interests, 
^^^although  sale  were  of  mere  expectancy,  semhle,  38^,  385 — no  estoppel  by 
^oabtfni  recital,  385— voidable  estate  created  by  tenant  in  tail,  confirmed  by  sub- 
*«<iaem  assurance,  ib. 

'  -^tolhe  general  rights  and  liabiiities  of  purchaser  voider  conveyance^  p.  386. 

i^arciiaaer's  right  to  rent,  386— to  sue  for  breach  of  covenant,  t*.— re-entry,  iA.— 

^^^  estate  now  the  reversion,  387 — purchaser's  rights  and  liabilities  as  lessee 

^*^  on  conveyance,  ift-*vendor  retaining  possession  not  liable  for  use  and  oc- 

'^•'P^tion,  ib. — purchaser's  will,  how  affected,  {^.conditional  conveyance  and 

^^'^gage  distinguished,  388. 

CHAPTER  XV. 

^^  t'o  THE   EFFECT  OP  THE  CONVEYANCE  ON  THE  ADVERSE 

RIGHTS  OP  THIRD  PARTIES. 

^  *  ^u.rchaiier  without  notice,  protected  by  legal  estate  against  prior  claimants,  p.  389. 
^^ities  equal,  legal  estate  prevails,  389— purchaser  without  notice  paying  pur- 
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chase-mooey  and  acqoiriDg  legal  estate  under  conveyance,  389, 390 — or  by  sub- 
aeqaent  aasorance,  acqaires  indefeasible  title,  390 — thoogh  vendor  bad  no  title 
in  eqoitf,  390 — notice  of  anotber's  better  right  to  legal  estate  is  notice  of  all  hisr 
eqaities,  390, 391 — legal  estate  from  tmstee  with  notice,  wbether  available,  391 
— Irom  nnsatisiied  incnmbrancer,  ib. — best  right  to  call  for,  protects,  393 — equity 
will  not  in  general  act  against  bona  fide  purchaser  without  notice,  ih. 

2.  Purcktuer  wUk  mere  equiUMe  iilleis  postponed  to  prisr  equitable  claimants ^  p.  392. 

Between  mere  equitable  claimants  prior  title  prevails,  392— mortgagees  by  de- 
posit bound  by  secret  trust,  393 — no  priority  by  notice  to  owner  of  legal  estate, 
ib. — concealed  incumbrance  thrown  wholly  on  puisne  equitable  purchaser,  ib. — 
charities,  394. 

3.  Purchaser ,  how  far  protected  agains^efecOve  executian  of  powers ;  against  prior 
claimants  who  have  encouraged  kim  to  pnrcbase;  and  by  Statute  in  various 
cases,  p.  394. 

Relief  against  defective  execution  of  powers,  394 — against  ineumbrancers,  dec., 
encoaraging  purchase  of,  or  subseqaent  expeoditure  on,  property,  395 — as- 
sigaees  of  insolvent  delaying  to  assert  their  rights  yet  not  postponed,  396 — pro- 
tection against  vendor's  assignees  in  Bankruptcy  and  Insolvency,  396  to  388 — 
judgment  creditors,  398 — defects  in  fines  or  recoveries,  399— or  in  sales  of  land 
tax,  t6.— or  against  lis  pendens,  ib. 

4.  As  to  priority  under  Registration  Acts,  p.  399. 

Protection  against  unregistered  deeds,  399 — prior  registration  conclusive  at  Law 
but  not  in  Elquity,  ib. — purchaser's  title  bow  impeachable  under  the  Acts,  400, 
401**priorities  under  Fines  and  Recoveries  Abolition  Act,  402. 

5.  As  to  noiice^^wkat  U  is,  how  it  may  be  proved,  and  its  effect — of  void  or  void- 
able estates  and  voluntary  or  fraudulent  conveyances;  equitable  relief  agiunst 
purchaser  with  notice,  p.  402. 

Notice  of  unregistered  assurance  or  judgment  must  be  actual,  403 — to  solicitor,  is 
notice  to  client,  lA.— when,  by  whom,  and  how,  to  be  given,  402, 403 — of  doubt- 
ful instrument,  401 — constructive  notice,  nature  of,  404  to  406 — negligence  may 
have  the  effect  of,  406 — notice  of  particular  fact,  Ac.,  held  to  be  notice  of  con- 
nected facts,  du!.,  407 — ^purchaser  held  to  have  notice  of  facts  which  he  ought 
to  have  known,  408,  409— cases  where  he  is  not  affected  with  notice,  409  to 
412— he  need  not  use  excessive  caution,  412 — notice  to  counsel,  solicitor,  or 
agent,  is  notice  to  purchaser,  i*.— although  solicitor,  Ac.,  is  employed  by  both 
parties,  or  is  himself  the  vendor,  413 — professional  confidential  communications, 
notice  not  to  be  proved  by,  414 — cases,  opinions,  &c.,  415— effect  of  notice,  ib. — 
of  void  or  voidable  esutes,  agreements,  Ac.,  416  to  419 — of  fraudulent  convey- 
ances, Ac.,  immaterial,  t6.— what  are  such,"  420— marriage,  a  consideration, 
421— limitations  to  collaterals,  whether  valid,  421,  423— supported  by  necessary 
concurrence  of  third  person,  423— or  by  being  prior  to  limitations  to  issue  of 
marriage,  ib. — settlement  by  widow,  424 — unexpressed  consideration  may  be 
proved,  i4.— settlement  may  be  supported  by  matter  ex  post  facto,  i^.— whether 
heir  or  devisee  can  set  aside  voluntary  or  fraudulent  deed,  i*.— revocable  settle- 
ments are  fraudulent,  425 — vendor's  want  of  notice  protects  purchaser,  ib. — 
seulements  to  defraud  creditor,  void,  426— on  what  terms  purchaser  evict txl  if 
estate  belong  to  infant,  427— Statute  of  Limitations  begins  to  run  on  convey- 
ance  by  trustees,  ib. 
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6.  As  to  ctnUrilmUon  to  paramount  charges^  p.  438. 

1 .  AsU)  rights  of  third  parties^  after  conveyance^  in  various  cases,  p.  428. 

Provision  in  Lands  Clauses  Consolidation  Act,  1845,  for  the  purchase  of  omitted 
inverests,  429 — incumbrancer  has  no  claim  against  vendor  for  purchase-money, 
vhen,  lA.— conveyance  of  eqaity  of  redemption  to  mortgagee,  430 — mongagee 
se\rmg  aAer  foreclosure  cannot  resort  to  collateral  securities,  ib. — purchaser 
from  mortgagee  bound  by  agreement  with  mortgagor  for  redemption,  ib. — con- 
veyance determines  parol  license,  ib. — purchaser  of  part  of  rent-charge  may 
dislrain,  ii.— purchaser,  when  liable  for  nuisance,  430,  431. 

CHAPTER  XVI. 

AS  TO  THE  RIGHTS,  UNDER  THE  CONVEYANCE,  OF  JOINT  PUR- 
CHASERS AND  PERSONS  OTHER  THAN  THE  NOMINAL  PUR- 
CHASERS. 

1.  As  to  joint  purchasers,  p.  432. 

Parchasere  joint  tenants  at  Law,  when  so  in  equity,  432, 433— joint  tenant's  lien 
for  expenses  of  repairs,  &c.,  and  renewal  fines,  433,  434 — advantage  secured  by 

'  panoer  enures  to  benefit  of  co-partners,  434 — partner  in  speculation  must  coi.- 
form  to  agreement,  ib. — trust  for  co-purchasers,  how  proved  against  nominal 
purchasers,  434,  436. 

2.  As  to  purchases  in  the  n^me  of  a  nominal  purchaser,  p.  435. 

If  consideration  be  paid  by  others  than  nominal  purchasers  there  is  a  resulting 
trost,  435— custom,  contra,  is  bad,  436 — payment  proveable  by  parol  evidence, 
w.— conveyance  may  be  shown  to  be  a  mortgage,  437— ;>rij^«  /<»cic,  no  trust  re- 
sults on  purchase  in  name  of  wife  or  child,  437,  438— presumption  of  advance-* 
^^Jt  may  be  rebutted,  how,  438  to  440— election— 440  purchases  in  name  of 
child  or  wife  not  within  the  27th  or  13th  Eliz.,  semble,  441— resuldng  trust  may 
be  rebutted,  iA.— land  purchased  with  trust-money  becomes  impressed  with  trust, 
w— proof  of  application,  ib. — cestvis  que  trust  can  claim  money  or  l^d'purcha- 
^  in  breach  of  trust,  442. 


CHAPTER  XVIL 

REMEDIES  AT  LAW  FOR  BREACH  OF  CONTRACT. 

1.  Purchaser's  remedies  against  vendor,  p.  443. 
'Vendor  in  default,  purchaser's  right  of  action,  443, 444— agents  may  sue  and  be 
sued,  when,  444— purchaser  can  recover,  what,  in  action  after  rescinding  con- 
Tact,  445— what  in  action  for  damages,  445  to  447— death  of  purchaser,  person- 
al representatives  may  sue,  447— death  of  vendor,  liability  of  his  lepresentL- 
lives,  448. 

2.   Vendor's  remedies  at  law  against  purchaser,  p.  448. 

Ai^fat  of  action  in  vendor  or  his  representatives  against  purchaser  and  his  repre- 
sentatives, 448 — vendor  cannot  recover  entire  purchase-money  if  no  convey- 
ance, 1^.— purcha.ser,  whether  liable  for  use  and  occupation,  t^. 

3.  Plaintiff,  kmo  far  bound  to  perform  his  part  of  the  agreement  before  action,  p.  449. 

Mutual  agreements,  when  dependent,  449,  450 — refusal  to  convey,  no  defence  to 
action  on  security  for  purchase-money,  451. 
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4.  As  to  the  agreement^  kow  ajJecUd  by  pimA  endence^  p.  -{51 . 
Parol  evidence  inadmissible  to  vary  contract,  451 — how  far  admissible  t^expIaiB, 
451,  to  453. 

5.  Production  of  agreement,  when  compelled,  p.  453. 

6.  Orownds  of  defence  at  Law,  the  agreement  being  admitted,  p.  454. 

Original  invalidity  of  contract,  454 — or  subsequent  waiver,  ib. — or  release,  455 — om 
satisfaction,  ib. — or  Statute  of  Limitations,  ii. 

7.  Action,  when  restrained  in  Equity,  p.  455. 

8.  General  matters  relating  to  the  action,  p.  456. 

Particulars  of  claim,  456 — time  is  at  Law  essential,  id. — equitable  objections  lo 
title,  a  defence,  457. 

CHAPTER  XVIIL 

AS  TO  SPECIFIC  PERFORMANCE, 

I ,  Matters  relating  to  the  jurisdiction  generally,  p.  458. 

Specific  performance,  the  only  remedy  in  Equity,  458,  459 — Court  of  Bankrnptej 
cannot  enforce,  semUe,  459 — on  what  principle  decreed,  ib. — vendor  maj  sue 
for  purchase-money  in  Equity,  why,  459,  460 — existence  of  remedy  by  marmdor- 
mus,  whether  a  bar,  460 — plaintiff  cannot  proceed  at  once  at  Law  and  in 
Equity,  ib. — Specific  performance,  when  decreed,  although  contract  may  vest 
estate  in  purchaser,  460,  461. 

3.  By  whom  specific  performance  will  be  enforced,  p.  461. 

At  suit  of  purchaser  or  his  representatives  in  interest,  461 — or  of  vendor  or  his  ve- 
presentatives  in  interest,  t^. 

3.  Against  whom  specific  performance  will  be  enforced,  p.  462. 

Against  vendor  and  parties  claiming  under  him  by  subsequent  title  (except  piir- 
chasers  without  notice,  462 — or  under  prior  title,  which  he  might  have  displaced 
by  conveyance,  ib. — contract  for  sale  of  married  woman's  estate,  463 — of  her 
ehattels  real,  464 — whether  she  may  adopt  husband's  contract,  ib. — vendor's 
contract  not  enforced  against  parties  claiming  under  prior  absolute  title,  ib. — 
purchaser's  contract  enforced  against  himself  and  his  representatives,  464,  465 — 
aj^ainst  separate  estate  of  married  woman,  465. 

4.  As  to  the  parties  to  the  suit,  p.  465. 

Parties  to  contract,  in  general,  sole  necessary  parties  to  suit,  465— purchaser  can- 
not join,  as  co-defendants,  receiver  or  steward,  ib. — or  parties  claiming  adverse 
interests  prior  to  the  contract,  465, 466 — person  interested  in  contract  and  bound 
to  convey  not  a  necessary  party  to  vendor's  bill,  466 — persons  having  adverse, 
inconsistent,  or  no  rights,  cannot  join  vendor  as  co-plaintiffs,  i*.— but  may  be 
defendants  (semble,)  467 — ^purchaser  of  one  lot,  when  a  necessary  party  to  sue 
in  respect  of  another  lot,  ib. — agent,  or  auctioneer,  when  to  be  a  party,  467,. 
468— death  of  vendor,  who  then  may  sue,  and  who  are  proper  parties,  468 — to 
purchaser's  suit,  469 — alienation  of  vendor's  interest  by  Sict  inter  vivos,  who  are 
proper  parlies,  ib. — death  of  purchaser,  who  then  may  sue,  and  who  are  proper 
parties,  469,  470 — ^to  vendor's  suit,  470-— alienation  of  purchaser's  interest  by 
act  inter  vivos,  who  are  proper  parlies,  ib. 
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5.  As  to  the  bin,  p.  470. 

Suit  may  be  conxmenced  by  bill  or  claim,  470— form  of  bill,  471— need  not  allege 
signature,  &c.,  ib. — letters,  how  to  be  referred  to,  ib. — inferences  of  law,  whether 
to  be  slated,  ih. — waiver  relied  on  should  be  alleged,  ib. — and  facts  supporting 
it  stated,  471,  472 — prayer  for  general  relief,  what  to  be  obtained  under,  472. 

6.  As  to  ^proceeding  by  claim  under  the  Orders  of  Aprils  1850,  p.  473. 

Oidiuary  claim,  473 — special  claim,  ib. — writ  of  summons,  f*. — who  to  be  named 

defendant,  473,  474 — ^showing  cause,  ib. — hearing,  and  order  thereon,  ib. — effects 

of  order,  ib. — Court  at  hearing  may  direct  bill  to  be  filed,  ib. — form  of  order, 

475— plaintiff  may  proceed  by  bill;  when,  ib. — extra  costs  occasioned  by  bill, 

i6.— in  what  cases  orders  apply,  ib, 

1-  Aitohmo  theflairUiff's  case  may  be  sustained  in  the  absence  of  a  written  agree- 
iif^i—fravd,  part-perforviance,  admission  by  defendant  of  parol  agreement,  parol 
variaiian  of  written  agreement,  p.  476. 

Written  agreement  dispensed  with,  476 — on  the  ground  of,  1st,  fraud,  477 — 
2nd,  part  performance,  what  acts  of,  sufficient,  477 — or  insufficient,  478 — expen- 
diture by  tenant,  479 — verbal  notice  and  retention  of  possession  by  tenant,  held 
to  be  a  sufficient  declaration  of  option  to  purchase,  480 — case  of  mere  acquies- 
cence in  heavy  expenditure  and  no  agreement,  f*.— plaintiff,  how  far  bound  to 
show  precise  terms  of  contract,  481 — immaterial  terms,  though  stated,  need  not 
be  proved,  ift.— material  terms  must  ultimately  be  clearly  shown,  ib. — act  by 
defendant,  merely  to  his  own  prejudice,  no  part  performance,  482 — nor  does  part 
performance  as  to  one  lot  affect  another  lot,  ib. — sales  by  auction  and  in  bank- 
ruptcy are  "within  the  statute,  ib. — 3rd,  admission  of  agreement,  and  statute  not 
insisted  on,  ib. — purchaser  cannot  in  general  enforce  specific  performance  of 
written  contract  with  parol  variation,  483 — subsequent  parol  variation  enforcible 
on^y  if  pan  performed,!*. 

8.  As  to  grounds  of  defence  Tiegaliving  plaintiff^ s  right  to  specific  performance,  eX" 
^  tw(A  a  variation  of  the  original  written  agreernent;  viz.,  fraud,  mistake  ^  mis- 
^^esentalion^  unfulJiUed  promise,  parol  variation,  <^c.,  p.  484. 

lst|  Fraud,  or  mistake,  affecting  the  terms  of  the  agreement,  484— 2ndly,  fraud, 
I'^taki,  or  surprise,  inducing  defendant  to  enter  into  agreement,  misapprehend- 
ing its  effect,  484,  485 — mere  suspicion  of  fraud  insufficient,  i*.— 3rdly,  misre- 
presentation or  unfulfilled  promise,  inducing  defendant  to  enter  into  agreement, 
knowing  its  terms  and  effect,  485, 486— parol  addition,  when  admissible,  487— 
stipulation  omitted  by  consent,  no  defence,  488— 4th,  subsequent  parol  variation 
Pa«  performed,  ib, 

"•  As  io  grounds  of  defence  negativing  in  toto  plaintiff^ s  right  to  specific  performance  ; 
^M  P^sonal  incapacity ;  nature  of  contract,  or'.fraud,  <^c.  ^c.  attending  its  execu- 
"i"*;  matters  relating  to  the  estate,  title,  or  consideration;  plaintiff's  conduct,  i$*c.f 
^fttr  contract ;  election  of  other  remedy,  p.  488. 

1st,  Personal  incapacity  to  contract  on  part  of  defendant,  489 — intoxication,  ib. — 
personal  incapacity  on  part  of  plaintiff,  how  far  a  defence,  t*.^2nd,  matters  re- 
lating to  the  contract,  &c.  j  illegality,  49tf— impolicy,  i*.— breach  of  trust,  ib. — 
improvident  contract  by  agent,  491 — hardship,  ib. — fraud,  mistake,  surprise, 
misrepresentation,  or  concealment,  492 — fraud  of  third  person,  when  immate- 
rial, 493— want  of  mutuality  of  remedy,  whether  a  defence,  493  to  495— nomi- 
nal contractor,  496 — insertion  of  penalty  no  defence,  i*.— inabiliiy  to  recover 

damages  at  Law,  how  far  a  defence,  C*.— 3rd,  matters  relating  to  the  estate 
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original  defects  in,  497— public  nuisance,  id.— destruction  of  estate,  498— -4lh, 
matters  relating  to  the  title  j  want  of,  considered  as  a  vendor's  defence,  tb. — 
vendor  must  convey  part  of  estate  with  abatement,  499  to  501 — must  convey 
partial  interest  with  an  abatement,  when,  501  to  503 — indenmity,  503 — vendor's 
and  purchaser's  rights  as  to  abatement,  not  reciprocal,  ib. — purchaser's  right  to, 
how  lost,  ib. — vendor,  how  far  bound  to  make  good  interest  contracted  for  out  of 
his  own  higher  interest,  504 — want  of  title,  where  a  defence  for  purchaser  de- 
clining abatement,  504 — where  estate  is  of  different  tenure,  ib, — or  is  held  in  a 
different  manner,  ib. — or  no  title  is  shown  to  the  same  extent  of  interest  as  he 
contracted  for,  404,  405 — or  no  title  is  shown  to  a  material  part  of  estate,  505 — 
or  incumbrances  or  liabilities  exist  which  would  afiect  its  enjoyment,  506 — or 
matters  exist  which  increase  his  proposed  liability,  ib. — or  afiect  the  enjoyment 
of  material  part  of  property,  507 — defect  in  title  to  one  of  several  lots,  ib. — bene- 
fit of  defence,  how  lost  to  purchaser,  508 — defects  in  title  which  are  not  a  pur- 
chaser's defence,  id.— limited  instead  of  unlimited  right  of  common,  ib. — small 
quit-rents,  &c.,  ib. — tithes,  when  freedom  from  tiihe  was  no  part  of  inducement, 
508, 509 — existence  of  footway,  509 — 5th,  matters  relating  to  consideration,  510 — 
inadequacy  of,  when  a  vendor's  defence,  ib. — sale  by  auction,  ib. — sale  of  unas- 
certained interest,  511 — consideration  uncertain  in  amount,  whether  question  of 
inadequacy  thereby  excluded,  ib. — reversionary  interests,  512 — failure  of  con- 
tingent consideration,  ib. — excess  of  purchase-money,  when  a  purchaser's  de- 
fence, ib. — 6th,  conduct  of  plaintifi'ader  contract,  when  a  defence,  513 — ^release, 
waiver  of,  or  delay  to  enforce  the  contract,  514 — what  delay  in  filing  bill  a  de- 
fence, ib. — conduct  of  plaintiff,  waste  of  estate,  515 — ejectment  of  purchaser 
rightfully  in  possession,  ib. — inability  of  vendor  to  perform  material  stipulation 
under  contract,  515,  516 — election  of  remedy,  action  brought  and  damages  re- 
covered, 516. 

10.  As  to  the  proceedings  in  the  suit ;  viz.y  payment  of  purchase-moTiey  into  Coturt^ 
reference  of  title  and  proceedings  thereonj  decree  for  plaintiffs  conveyance^  decree 
dismissing  biU,  p.  516. 

Purchaser  in  possession,  when  ordered  to  pay  purchase-money  into  Court,  516 — 
allowed  to  elect  either  to  pay  or  vacate  possession,  517— quantity  of  land  taken, 
when  uncertain,  no  order  made,  ib. — under  special  circumstances,  receiver  ap- 
pointed, 517,  518— or  occupation-rent  set  on  estate,  518— vendor-plaintiff  seek- 
ing injunction,  when  obliged  to  pay  in  deposit,  ib. — injunction  against  waste  by 
purchaser  in  possession,  ib. — ^against  exercise  by  vendor  of  his  legal  rights,  f*. 
— reference  of  title,  on  motion  before  hearing,  519 — unless  contract  resisted  on 
grounds  other  than  title,  id.— frivolous  defence,  520 — objections  to  title,  what 
are,  id.— order  refused  on  ground  of  delay,  521 — or  waiver  of  title,  id. — condi- 
tional acceptance,  ib. — order,  subject-matter  and  form  of,  ib. — ^in  suit  commen- 
ced by  claim,  522 — proceedings  on  reference,  522,  523 — purchaser  need  not  ac- 
cept doubtful  or  merely  equitable  title,  523 — or  consent  to  a  case  being  sent  to 
Law,  id.— as  to  doubtful  titles,  524,  525 — pendency  of  adverse  suit,  525 — adverse 
right  not  likely  to  be  enforced,  526 — outstanding  interest,  527— report  in  favor 
of  title  and  no  exception,  decree  for  plaintifi*  unless  new  matter  appears,  528 — 
exceptions  taken ;  cause  should  also  be  set  down  on  further  directions,  iA. — if 
exceptions  allowed,  a  fresh  reference  will  be  directed  at  vendor's  request,  ib, — 
otherwise  bill  is  dismissed,  529 — exceptions  overruled ;  purchaser  how  far  pre- 
cluded from  other  objections,  id.— report  against  title  and  no  exceptions,  bill  dis^ 
missed  on  motion,  530 — exceptions  taken  and  allowed ;  reference  back,  when 
directed,  id.— if  no  exceptions,  decree  will  be  made  on  hearing,  if  vendor  can 
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then  remove  objections,  t&. — removal  of  objections,  an  answer  to  purchaser's 
motion  to  be  discharged,  631— purchaser's  general  right  to  reference  of  title, 
how  waived,  \b. — purchaser,  after  great  delay,  not  forced  to  take  clearly  bad 
title,  t^.— decree  for  specific  performance,  its  form,  532 — plaintiff  may  take  a 
decree  adopting  parol  variation  proved  by  defendant's  agent,  ti.— may  elect  to 
take  defective  title,  533 — decree  for  specific  performance  no  bar  to  adverse 
claims,  ib. — plaintiff  not  allowed  to  take  decree  according  to  that  construction 
of  agreement  which  he  had  repudiated,  ib. — defendant  may  take  decree  with  pa- 
rol variations  of  written  contract  offered  by  purchaser's  bill,  534 — parol  varia- 
tion proved  by  defendant,  no  decree  for  plaintiff,  but  defendant  may  take  decree 
without  cross  bill,  ib, — decree  should  direct  accounts,  &c.,  ib. — decree,  in  ven- 
dor's suit,  may  direct  re-sale,  and  payment  of  the  deficiency  by  purchaser,  \b. — 
as  to  conveyance  being  settled  by  Master,  535 — course  of  proceeding,  536, 537— 
conveyance  under  the  Trustee  Act,  1850,  i*.— under  1  Will.  IV.  c.  65,  in  case  of 
lunatic  vendor,  ib, — ^how  to  be  obtained  when  party  refuses  to  convey,  ib, — in- 
terest on  money  refunded  on  appeal,  not  generally  allowed,  538 — decree  dismiss- 
ing vendor's  bill,  return  of  deposit  when  ordered,  ib, 

2.  AstocoslSf  p.  539. 

Costs,  unsuccessful  litigant  generally  pays,  539 — cases  where  general  rule  is  al- 
lowed to  operate,  540 — cases  where  it  is  enforced  with  more  than  ordinary  strin- 
gency, 541 — cases  where  it  is  modified  so  as  to  deprive  successful  litigant  of 
costs  wholly  or  in  part,  ib. — cases  where,  in  contravention  of  general  rule,  suc- 
cessful litigant  is  made  to  pay  costs,  543 — costs,  when  defendant  submits  to 
plaintiff's  demand,  545 — when  defendant  disclaiming  is  entitled  to  costs,  546— 
possession,  how  far  important,  ib. — deposit  not  set  off  against  costs,  547 — costs 
of  case  sent  to  Law,  ib. — costs  of  action  at  Law,  ib — no  interest  payaBle  on  costs 
refunded,  548. 

» 

CHAPTER  XIX. 

AS  TO  SALES  BY  THE  COURT  OP  CHANCERY. 

h  As  to  the  time  for,  conduct  of  and  manner  of  the  sale,  p.  549. 

Saje  is  usually  by  auction,  but  may  be  by  private  contract,  549 — when  made  in 
administration  suit,  ib. — may  be  made  under  3  &  4  Will.  IV.  c.  104,  in  suit  by 
person  claiming  under  will,  550 — in  suits  commenced  by  claim,  ib. — who  may 
bid  at,  ib. — who  conducts,  551 — Court,  executing  trust,  cannot  anticipate  time 
thereby  fixed  for  sale,  ib. — sale  may  be  in  town  or  country,  ib. — relative  duties 
of  vendors  and  purchasers  prior  to,  552 — particulars  and  conditions;  prepara- 
tion, allowance,  and  nature  thereof,  ib. — pa3rment  of  deposit,  arrangement  re- 
specting, 553 — advertisements,  ib. — expenses,  ib. — highest  bidding  by  a  person 
incompetent,  or  of  insufficient  means,  553 — bidding  after  estate  bought  in,  554 
—resale  of  lots  remaining  unsold,  ib. 

%  Ai  to  the  rights  and  liabUUies  of  the  highest  bidder  after  the  sale,  but  before  confi/rma- 
lion  of  the  Master's  report,  and  as  to  opening  bidding,  p.  554. 

Highest  bidder  not  the  purchaser  until  Master's  report  confirmed  ;  his  rights  in 
the  interim,  554 — death  of,  before  confirmation,  contract  cannot  be  enforced 
against  representatives  without  suit,  555 — sub-sale  at  profit  before  confirmation, 
is  for  the  benefit  of  the  estate,  ib. — until  confirmation,  biddings  may  be  opened 
on  sufficient  advance  in  price,  ib. — what  advance  sufficient,  556 — several  lots 
^7— course  of  proceeding,  ib. — deposit  required,  558— first  purchaser  to  be  paid 
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interest  and  costs,  iA. — biddings  may  be  re-opened  on  neglect  to  pay  in  deposit, 
ib. — resale,  ib. — first  purchaser  discharged  by  order  opening  biddings,  559 — per- 
son opening  biddings,  if  ontbid  at  resale,  is  prima  JacU  discharged,  ib. — when 
entitled  to  costs,  ib. — opening  biddings  in  fictitious  name,  ib. 

3.  As  to  confirming  the  Master's  report  of  the  purchase^  and  as  to  the  purchaser's 
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to  forfeit  deposit  and  abandon  contract,  573. 
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A    COMPENDIUM, 


CHAPTER  I,  chMpuih 

AS  TO  RESTRICTIONS   ON   THE   GENERAL   CAPACITY   TO 
BUT   OR  SELL   REAL   ESTATE* 

1.  As  to  who  are  gerieraUy  incompetent  to  selL 
2.*  Who  care  relatively  incompetent  to  sell. 
3.  Who  are  generally  incompetent  to  purchase. 
4*  Who  are  relatively  incompetent  to  jmrchase. 

The  questions  who  may  sell,  and  who  may  buy,  real 
estate,  may  he  conveniently  discussed,  hy  assuming  the 
existence  of.  a  general  capacity  to  enter  into  the  relation 
of  vendor  or  purchaser ;  and  by  then  treating  of  the  ex- 
ceptions to  the  genera]  rule. 

Incapacities  to  sell  or  buy,  may  be  considered  as  of  two  incamdUM 
descriptions ;  1st,  such  as  depend  on  some  circumstance  •» 
personal  to  the  proposed  vendor  or  purchaser,  and  affect- 
ing bis  general  capacity  to  buy  or  sell  any  real  estate :  geiwni 
and,  2ndly,  such  as  depend  on  the  relation  in  which  he  or  niftdT«. 
stands  to  the  particular  property  proposed  to  be  sold  or 
bought ;  or  to  the  party  with  whom  he  purposes  to  deal. 

(1.)  As  to  incapacities  to  sell  of  the  \st  description. 

A  proposed  vendor,  although  having  a  good  title  to,  j^J^jJ^,^ 
and  being  the  absolute  owner  of  property,  and  standing  {^JfP«Mm 
in  *no  situation  of  trust  towards  the  propose  purchaser,         r«2i 
may  yet  be  under  some  personal  incapacity,  which  may 
prevent  a  sale :  that  is  to  say,  he  may  be,  1st,  An  infant :  ^"^^^ 
if  so,  he  can,  as  a  general  rule,  execute  no  conveyance 


L 
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Chapter  1.  which  Will  bind,  either  himself  when  he  comes  of  age,  or 
his  heirs  in  the  event  of  his  dying,  either  under  age,  or  of 
full  age,  but  without  having  (in  those  cases  which  admit 
thereof)  confirmed  the  transaction.(a)[l] 

(a)  4  Bac.  Abr.  360,  et  seq. ;  any  deed  which  takes  effeet  by  delivery,  is, 
if  executed  by  an  infant,  voidable  only ;  but  letters  of  attorney,  and  deeds 
which  delegate  a  mere  power,  and  convey  no  interest,  are  absolutely  void ; 
Zouck  V.  Parsons,  3  Burr.  1794 ;  Arum.  v.  Handcockf  17  Ves.  383 ;  Alien  v. 
Allen,  2  Dni.  &  War.  307. 

[1]  Bingham,  in  his  treatise  on  the  law  of  infancy,  concludes,  fron^i  a 
review  of  the  cases,  that  those  acts  of  an  infant  which  are  capable  of  be- 
ing legally  ratified,  are  voidable  only ;  and  the  acts  which  are  incapable 
of  being  legally  ratified,  are  absolutely  void ;  and  he  insists,  that  all  the 
deeds,  acts  and  contracts  of  an  infant,  except  an  account  stated,  a  warrant 
of  attorney,  a  will  of  lands,  a  release  as  executor,  and  a  conveyance  to 
his  guardian,  are,  in  judgment  of  law,  voidable  only,  and  not  absolutely 
void.    (Bingham  on  Infancy,  33.) 

Kent  (2  Kent's  Com.  335,)  says,  that  the  modem,  as  well  as  the  ancient 
cases,  are  much  broader  in  their  exception ;  though  he  admits  that  the 
tendency  of  the  modem  decisions  is  in  favor  of  the  reasonableness  and 
policy  of  a  very  liberal  extension  of  the  rule  that  the  acts  and  contracts 
of  infants,  should  be  deemed  voidable  only. 

In  general,  where  a  contract  may  be  for  the  benefit,  or  to  the  prejudice 
of  an  infant,  he  may  avoid  it,  as  well  at  law  as  in  equity.  Where  it  can 
never  be  for  his  benefit,  it  is  utterly  void.  (Fonbl.  Eq.  b.  1,  ch.  2,  sec.  4.) 
And  in  respect  to  the  acts  of  infants  of  a  more  solemn  nature,  such  as 
deeds,  gifts,  and  grants,  Lord  Mansfield,  in  Zouch  v.  Parsons,  3  Burr. 
Rep.  1804,  held  the  law  to  have  been  truly  laid  down  by  Perkins,  sec.  13, 
that  "  all  such  gifts,  grants,  or  deeds,  made  by  an  infant,  which  do  not 
take  efiect  by  delivery  of  his  hand,  are  void.  But  such  gifts,  grants,  or 
deeds,  made  by  an  infant,  by  matter  in  deed,  or  in  writing,  which  take 
effect  by  delivery  of  his  own  hand,  are  voidable."  This  distinction  is 
adhered  to  by  Chancellor  Jones,  (in  Stafford  v.  Roof,  9  Cowen*s  Rep.  626,) 
where  he  holds  that  manual  delivery  was  requisite  to  render  the  infant's 
deed  of  lands  or  chattels  voidable  only.  Chancellor  Kent  thinks  the 
modem  rule,  as  now  understood,  is  not  quite  so  precise.  He  however 
adds,  that  the  doctrine  of  the  case  of  Zouck  v.  Parsons,  has  been  recog- 
nized as  law  in  this  country,  and  that  it  is  not  now  to  be  shaken.  (3 
Kent's  Com.  336.) 

In  Oliver  v.  HendUt,  13  Mass.  Rep.  330,  the  court  seemed  to  think  the 
trae  rule  to  be  that  those  acts  of  an  infant  are  void,  which  not  only 
apparently,  but  necessarily  operate  to  his  prejudice.  In  WWmey  v. 
Dutch,  14  Mass.  Rep.  463,  the  same  court  said,  that  whenever  the  act 
done,  may  be  for  the  benefit  of  the  infant,  it  shall  not  be  considered  void, 
but  that  he  shall  have  his  election  when  he  comes  of  age  to  affirm  or 
avoid  it.  And  they  added,  that  this  is  the  only  clear,  and  definite  propo- 
sition which  can  be  extracted  from  the  authorities.    In  Carrol  v.  Bird- 
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Hw  has  a  court  of  equity  any  authority  to  sell  the  real  ^*p^^ 
estate  of  an  infant  uader  the  mere  notion  that  a  sale  will  ^^^' 
be  heneficial.(ft)f2]  Sur^^e** 

But,  by  statute,  in  particular  cases,  infants  holding  H^ULitSr- 
lands  in  trust,  or  subject  to  the  debts  of  the  ancestor  or  Butthej 
testator,  are  enabled  to  convey  under  the  authority  of  the  Smleriiai!^ 
Court  of  Chancery  ;(c)[3]  and  in  various  special  cases,  in-  ^  u«.m. 
fants,  or  their  guardians,  are  enabled,  by  statute,  to  sell  Mom^io^^ 
and  convey  land  for  purposes  connected  with  religion,(c{)  uin  ^du 
in8traction,(e)  or  works  of  public  nature.[4] 

(3)  Calfitri  y.  Godfrey,  6  Bear.  97;  and  see  Wood  v.  PaUeson,  10  Beav. 
541 ;  as  to  the  sale  under  special  circumstaaces,  see  Oarmslone  v.  Oawnty 
1  Coll.  577. 

(c)  Vide  infra,  eh.  XIIL  and  XIX. 

{£)  See,  for  a  list  of  the  Chnrch  Building  Acts,  the  preamble  to  3  and 
4  Vict  c.  60. 

(«)  Sec  4  and  5  Vict.  c.  38 ;  and  6  and  7  Will.  IV.  c.  90. 

sail,  1  John.  Cas.  127,  the  court  approved  of  the  doctrine  of  Perkins  as  it 
was  interpreted  and  adopted  in  Ztmck  v.  Parsons.  But  in  Jackson  v. 
Bwrchin,  14  John.  Rep.  136,  the  court  doubted  whether  a  bargain  and 
sale  of  lands,  by  an  infant,  was  a  valid  deed  to  pass  the  land,  as  it  would 
make  him  stand  seized  to  the  use  of  another.  See  also  Tucker  v.  More- 
l%nd,  10  Peters  Rep.  58;  11  Johns.  Rep.  539;  15  Mass.  Rep.  2^;  I  N. 
H.  Rep.  73 ;  2  lb.  55 ;  6  Conn.  Rep.  494 ;  5  Yerger's  Rep.  41 ;  6  lb.  1  S. 
P. ;  6  Mason's  Rep.  82. 

An  infant  can  only  avoid  an  act  done  of  record,  pending  infancy; 
otherwise  as  to  acts  in  pais.  An  act  after  twenty-one  disavowing  or  dis- 
senting from  a  deed  delivered  during  infancy,  with  equal  solemnity  with 
the  deed,  annuls  and  avoids  the  deed.  {Breckenbridge  v.  Ormsby,  1  J.  J. 
Maiah.  352.) 

A  contract  was  made  by  a  guardian  respecting  the  lands  of  infants. 
Their  right  to  declare  it  void  after  maturity,  was  reserved  in  the  con- 
tract ;  after  attaining  their  age,  they  filed  a  bill  renouncing  the  contract, 
and  asserting  their  original  rights.  Afterward,  by  our  amended  bill,  they 
prayed  relief  under  the  contract.  Held,  that  their  renunciation  was  a  bar 
to  all  relief  under  it.    Floyd  v.  Johnson,  2  Litt.  109. 

To  render  a  subsequent  cooveyance,  by  an  infant,  after  he  arrives  of 
age  an  act  of  dissent  to  the  prior  deed,  it  must  be  so  inconsistent  there- 
with that  both  deeds  cannot  properly  stand  together.  Eagle  Pire  Ins.  Co. 
T.  Lint,  6  Paige,  635. 
[2]  See  American  Chancery  Digest,  by  Waterman,  p.  416. 
[3]  The  equity  jurisdiction,  in  this  case,  is  grounded  in  the  statute.  7 
Anne,  c.  19,  which  has  been  re-enacted  in  this  country.  See  2  New  York 
Rev,  Stat,  part  3,  Ch.  1,  Art  7. 

[4]  If  an  infant  be  a  tenant  in  common,  he  may  make  a  reasonable  par- 
tition.  (Barrington  v.  Clarke,  2  Penn.  Rep.  115.)    His  acts  as  executor, 
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""p**'-  So  an  infant  can  convey  ander  a  power  simply  colla- 
^^JSS^  teral^/)  bnt  he  cannot  be  empowered,  at  least  as  against 
^^^^'        himself,  to  contract  for  the  sale  of  land,  or  to  do  any  other 

act  which  requires  an  exercise  of  discretion.[5] 
iS&S^^^     But  by  the  custom  of  gavelkind,  an  heir  at  the  age  of 
t^fgarei.  gf|^Q^  may,  for  valuable  consideration,  sell  and  convey 

for  an  estate  in  possession,  lands  which  he  took  by  descent ; 
[*3]         the  ^conveyance  being  by  foeffment,  and  livery  of  seisin 

being  delivered  by  him  in  person,  (g^) 

(/)  Sug.  Pow.  211,  7th  ed. 

(jg)  Bac.  Abr.  pp.  49,  50.  Thi3  customary  foefiment  is  excepted  from 
8  and  9  Vict.  c.  106,  s.  3. 

at  the  age  of  seventeen,  will  bind  him,  unless  they  be  acts  which  would 
amount  to  a  devastavit.  In  New  York,  however,  he  is  delared  to  be  in- 
competent to  act  as  an  executor  or  administrator.  (N.  Y.  Rev.  Stat  vol. 
2,  p.  69 ;  lb.  75.) 

[5]  Four  persons,  of  whom  two  were  infants,  conveyed  real  estate  to 
M.,  in  fee.  M.  mortgaged  the  whole  to  the  complainants,  and  then  sold 
(subject  to  the  mortgage)  to  C.  The  latter  got  one  of  the  infants  on  com- 
ing of  age  to  release  to  hiuL  Upon  a  bill  filed  by  the  complainants  for 
foreclosure  and  sale,  C.  set  up  that  M.  had  only  a  right  in  half  of  the 
property  at  the  time  of  Che  mortgage,  because  of  the  infEuicy  of  two  of 
the  grantors;  held,  that  the  mortgage  was  a  valid  security  upon  the  share 
conveyed  by  the  infant,  whose  subsequent  release  was  a  confirmation  of 
the  title  under  which  the  mortgage  had  been  given ;  and  that  the  mort- 
gage was  also  good  against  the  remaining  share,  until  the  other  infants 
should  do  something  in  avoidance  of  the  deed.    1  Edwards,  301. 

Where  a  wife,  who  is  an  infant,  unites  with  her  husband  in  a  deed  of 
conveyance  of  his  real  estate  to  trustees,  for  the  payment  of  his  debts, 
under  an  ignorance  of  her  legal  rights,  being  informed,  at  the  time  she 
signed  and  acknowledged  the  deed,  that  the  same  would  not  prejudice  her 
rights,  such  deed  cannot  afterward  be  set  up  against  her  as  a  bar  of  her 
right  of  dower  in  the  land  so  conveyed.  Sandford  v.  McLean^  3  Paige, 
117. 

A  conveyance  by  an  infant  feme  covert,  although  executed  and  ac- 
knowledged, in  the  manner  prescribed  by  the  statute,  is  void.    (i3.) 

Afier  marriage,  an  infant  feme  covert,  cannot  bind  herself  by  any  deed 
or  contract,  either  in  law  or  equity,  except  under  the  sanction  of  the 
court  of  chancery  or  in  the  cases,  specially  provided  for,  by  statute.    (Jb.) 

Where  D.  sold  land  to  B.,  an  infant,  and  the  infant  gave  to  D.  a  bond 
and  mortgage  upon  the  premises  for  the  purchase-money ;  and  the  deed 
and  mortgage  were  both  duly  acknowledged  and  recorded,  and  one-half 
of  the  purchase-money  was  paid  to  D.  by  B.,  at  the  time  of  the  purchase ; 
and  B.  the  infant,  went  into  possession  of  the  premises,  and  continued  in 
possession  until  after  he  arrived  at  the  age  of  twenty-one  years;  and  then 
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An  infant,  however,  has  no  privilege  to  commit  a  ^^p**'  ^- 
fraud  (A) :  if,  therefore,  he  were  to  sell  and  convey,  assert-  £S"b1r"wtat 
iog  that  he  had  attained  his  majority,  it  is  conceived  that  ^  Lqulf^^^ 
the  purchaser  would,  in  equity,  be  entitled  to  the  protec- 
tion of  the  legal  estate,  (supposing  him  to  have  acquired 
it :)  and  that,  if  the  infant,  (supposing  him  to  have  the 
tegal  estate,)  were  to  proceed  at  law  to  recover  the  pro- 
perty, equity  would  restrain  the  action,  except  upon  the 
terms  of  his  refunding  the  purchase-money ;  for  instance, 
where  an  infant  received  a  premium  for  a  lease  of  his 
lands,  upon  his  false  assertion  that  the  lessor  was  his 
guardian.  Lord  King  decreed  a  return  of  the  premium 
with  interest.(f)    It  has,  however,  been  held  that,  in  order  S^S^prL 
that  Equity  may  interfere,  there  must  be  something  equi-  "»'»^®"- 
Talent  to  misrepresentation  on  the  infant's  part ;  and  that 
the  mere  fact  of  his  entering  into  a  transaction  which 
eatdd  be  valid  only  if  entered  into  by  an  adult,  is  not  such 
a  fraud  as  entitles  the  other  party  to  relief  (j)[l] 

By  the  53  Geo.  III.  c.  141,  s.  8,  all  contracts  for  the  saieofannu- 

'  '  '  iiy  or  rent- 

«ale  of  any  annuity  or  rent-charge  by  an  infant  are  de-  cn"geby,ii 

(A)  Chambers  on  Infancy,  413 ;  and  see  Overton  v.  Banister ^  3  Hare, 
d03. 

(0  Bsron  v.  Nicholas,  1  De  G.  &  S.  118. 

{j)  StUcejnan  v.  DawsoUj  1  De  G.  &  S.  90 ;  Wright  v.  Snotpe,  2  De  G. 
&  S.  331. 


sold  the  same  to  R.,  who  conveyed  them  again  to  other  persons ;  and  all 
the  persons  had  full  knowledge  of  the  mortgage,  which  was  assigned  by 
D.  to  L.,  it  was  held  that  the  mortgage  was  a  legal  charge  upon  the  land, 
and  that  if  the  premises  did  not  sell  for  a  sum  sufficient  to  discharge  the 
amount  due  upon  the  mortgage,  with  the  cost  of  the  suit,  B.  would  be 
liable  to  pay  the  balance.    Lyrule  v.  Budd^  3  Paige,  191. 

A  letter  of  attorney  given  by  an  infant,  is  absolutely  void.  {Pyle^  ^c. 
T.  Cravens,  4  latt  Rep.  21.) 

The  avoidable  acts  of  an  infant,  will  be  confirmed  by  slight  acts  and 
eircofflstances,  after  he  is  of  age.    Deason  v.  Boyd,  1  Dana,  45. 

f IJ  See  1  Fonbl.  Eq.  B.  1 ,  Ch.  3,  sec.  4 ;  Savage  v.  roster,  9  Mod.  Rep. 

35 ;  Bvroy  v.  Nichols,  2  Eq.  Abridg.  489 ;  Clare  v.  Earl  of  Bedford,  died. 

3  YerttL  160,  151 ;  Beecher  v.  Lordley,  1  Bro.  Ch.  Rep.  357;  Sugden  on 

Vcndore,  ch.  16,  p.  363,  9th  edit, ;  Bright  v.  Boyd,  1  Story  C.  C.  Rep. 

478  J  3  Hovend  on  Frauds,  ch.^3,  p.  184;  Story's  Eq.  Juris,  vol.  1,  sees. 

385,386. 
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Chapter  1.  clared  utterly  void,  notwithstanding  any  attempted  con- 
roid  by  Stat,  gn^g^tjon  after  majority :  and  the  intended  purchaser  is 

made  guilty  of  a  misdemeanor. 
Lunatics.  Qr,  2ndly,  The  proposed  vendor  may  be  a  lunatic  or 
SJw'wVoid  ^^'^' '  ^^  which  case,  according  to  the  early  authorities, 
or  voidable,  [jig  convcyauce  may  be  set  aside  by  his  Committee,  or  his 
heirs  after  his  death:  yet  he  himself,  though  he  recovered 
his  senses,  was  said  to  be  unable  to  avoid  it  \{k)  at  least  if 
[*4]  *made  by  feoffment,  with  livery  of  seisin  delivered  by  him 

in  person  :{l)  it  has,  however,  been  held,  that  a  Bargain 
and  Sale,  Lease  and  Release,  or  other  innocent  convey- 
ance by  a  lunatic,  is  absolutely  void  ](m)  and  the  8  &>  9 
Vict.  c.  106,  s.  4,  which  deprives  a  Feoffment  of  its  tor- 
tious operation,  would  appear  to  render  such  a  conveyance 
by  a  lunatic  equally  inoperative ;  the  rule,  however,  against 
a  party  being  allowed  to  stultify  himself,  would  not  pre- 
vail in  equity,(n)  nor,  according  to  the  modern  authori- 
ties, at  law,(o)  in  favor  of  a  purchaser  who  had  know- 
ingly dealt  with  an  incompetent  vendor.  While,  on  the 
other  hand,  it  has  been  held,  at  law,  in  a  very  recent 
case,  that  where  a  person,  apparently  of  sound  mind  and 
not  known  to  be  otherwise,  enters  into  a  contract  which 
is  fair  and  bona  fide^  and  which  is  executed  and  com- 
pleted, and  the  property,  the  subject-matter  of  the  con- 
tract, cannot  be  restored  so  as  to  put  the  parties  in  stcUu 
quo,  such  contract  cannot  afterwards  be  set  aside,  either 
hy  the  alleged  lunatic  or  his  representatives  :(p)  and  such 
seems  to  be  the  present  doctrine  of  the  Courts  of  Equi- 

ty(?)[i] 

(Jc)  Beverley's  case^  4  Rep.  12S  b, 

Q)  Thompson  v.  Leach,  Comb.  468 ;  Beveriey^s  case^  ubi  supra. 

(wi)  2  Sag.  Pow.  179,  7th  edit. 

(»)  Shelf  on  Lunacy,  350. 

{o)  MoUan  v.  Camroux,  3  Exch.  Rep.  487,  501 ;  S.  C,  in  error,  18  L. 
J.,  N.  S.  Exch.  Cham.  356,  and  cases  cited. 

{p)S.C. 

{q)  Niell  v.  Morley,  9  Ves.  478 ;  see  also,  Price  v.  Berrington,  7  Ha. 
^94 ;  WiUiams  v.  WerO/worthj  5  Beav.  325 ;  SeWy  v.  Jackson^  6  Beav.  199 ; 
AS.  on  Appeal,  p.  204. 

[I  j  The  geaeral  rule  is,  that  sanity  is  to  be  presumed,  until  the  contra- 
ry is  proved,  and  therefore  by  the  common  law,  a  deed  made  b^'  a  person 


wo- 
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And  if  a  lunatic  levied  a  Fine  or  suffered  a  Recovery  in   ^^p^^  i. 
person,  the  conveyance  was  held  to  be  good  :(r)  but,  of  JlJJ."  "^• 
course,  no  similar  result  would  now  be  attained  by  his  i^JSSl'^^' 
executing  an  assurance  under  the  Fines  and  Recoveries  '"''^  *^' 
Abolition  Act. 

And,  in  various  special  CEwes,  Committees  of  Lunatics  ^e?J 
•are,  as  are  infants/*)  enabled  by  Statute,  to  sell  and  cod-  ^"»"»»"«^«; 
▼eyland.(lj  ^    ■* 

Or,  3rdly,  The  proposed  vendor  may  be  a  married  wo-  m*^** 

(r)See  Shelf,  on  Lunacy,  p.  316,  et  teq. ;  Murley  v.  Sherren,  8  Ad.  St 
£■  7M ;  but  as  to  the  deed  making  the  tenant  to  the  praecipe,  and  the  de- 
daratioQ  of  uses  (if  any)  being  affected  by  the  Lunacy,  see  3  Aik.  313. 

WStt;va,p.  2. 


nm  cmpos,  is  roidable  only  and  not  void ;  and  when  an  act  is  sought  to 
be  avoided  on  the  ground  of  mental  imbecility,  the  proof  of  the  fact  lies 
ifi  the  penoa  who  alleges  it.  On  the  other  hand,  if  a  general  mental  de- 
rangement be  once  established  or  conceded,  the  presumption  is  shifted  to 
^  other  side,  and  sanity  is  then  to  be  shown.  The  party  himself,  may 
Mt  ap  as  a  defence,  and  in  avoidance  of  the  contract,  that  he  was  lum 
^'^pos  nnUs  when  it  was  alleged  to  have  been  made.  (2  Kent's  Com. 
^^•)  "  The  principle,"  says  Kent,  *'  advanced  by  Littleton  and  Coke, 
that  a  man  shall  iipt  be  heard  to  stultify  himself,  has  been  properly  ex- 
ploded, as  being  manifestly  absurd,  and  against  natural  justice."  (lb.) 
See  5  Johns.  Rep.  144 ;  3  Iredell's  N.  C.  Rep.  23. 

The  contracts  of  lunatics  are  generally  void  from  the  period  at  which 
the  inquisition  finds  the  lunacy  to  have  commenced.  But  the  inquisition 
is  not  conclasive  evidence  of  the  fact ;  and  the  party  affected  by  the  aye- 
^ion  of  lunacy,  may  gainsay  it  by  proof,  without  first  traversing  the 
inquisition.    (2  Kent.  Com.  450.) 

Not  only  may  contracts  and  deeds,  of  a  person  non  eomposy  be  set  aside 
forftand;  but  other  instruments,  and  acts  of  the  most  solenm  nature 
even  of  record  such  as  fines  levied,  and  recoveries  suffered,  by  such  a 
person,  may,  in  effect,  be  overthrown  in  equity,  although  held  binding  at 
^v.  For  although  courts  of  equity  will  not  venture  to  declare  such  fines 
*nd  recoveries  utterly  void,  and  vacate  them ;  yet  they  will  decree  a  re- 
<^ve7ance  of  the  estate  to  the  party  prejudiced,  and  hold  the  conusee  of 
the  fine,  aad  the  demandant  in  the  recovery,  to  be  a  trustee — ^for  the  same 
PWy.   (See  Story's  Eq.  Juris,  vol.  1,  sec.  229.) 

A  deed  made  while  a  grantor  was  a  lunatic,  would  require  a  re-execu- 
tion, when  he  was  of  sound  mind,  to  give  it  validity.  If  however  the  in- 
eompeteacy  arose  from  disease  producing  feebleness  of  intellect  only,  long 
seqaiescence,  after  restoration,  would  amount  to  a  confirmation.  (Jones 
^^  nl.  r,  Evans,  7  Dana  Rep.  96.)  As  to  incapacities  of  lunatics,  see 
Waterman's  Amer.  Ch.  Digest,  vol.  2,  pp.  393,  394. 
(tJSee  2  New  York  Rev.  Stat,  part  2,  ch.  5,  dt.  2. 
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Chapter  1.  man ;  in  which  case  she  may,  with  her  husband,  conv6y 
^erS^niJ  hcF  freehold  estates  under  the  Pines  and  Recoveries  Abo- 
Sn^ari  lition  Act ;  but  any  other  conveyance  executed  by  her  is, 
wiiL  IV.  c  ^^  Common  Law  absolutely  void  :{t)  her  copyhold  estates 
will  pass  by  her  surrender  with  her  husband's  concur- 
rence ;  or,  if  her  interest  be  merely  equitable,  either  by 
such  a  surrender  or  by  deed  acknowledged  under  the' 
Act ;  and  her  legal  terms  for  years  will  pass  by  the  sole 
assignment  of  her  husband  ;(u)  though  whether  they  will 
be  bound  by  his  contract^  in  the  event  of  his  death  in  her 
lifetime  and  before  conveyance,  seems  to  be  doubtful  :(r) 
as  respects  her  equitable  terms  for  years,  it  would  appear, , 
that  in  order  to  perfect  the  title,  she  must  join  in  and  ac- 
knowledge  the  assignment.(tx7)[2] 
MHctod  ^m      And  although  the  legal  and  equitable  fee  simple  may 
Sith^gh  the  be  vested  in  a  married  woman,  she  and  her  husband  may, 
tegiveato"^  nevertheless,  be  unable  effectually  to  assure  it  to  a  pur- 
chaser ;  for  where  the  property  has  been  acquired  under 
a  will  or  settlement  which  forbids  alienation  during  co- 
verture, such  restriction  is  binding,  although  no  trustee  be 
interposed.(2:) 
i!^xe?S2of      But  a  married  woman  may,  in  exercise  of  a  power, 
•power.      -p^^s,  either  a  legal  estate,  by  limitation  of  an  use,  or  an 
J?Je?2^  equitable  estate  :  and  she  has  always  an  implied  power  to 
!^?^rein-  dispose  of,  as  if  she  were  single,  her  equitable  interest  in 

from  aniici-        • 
paiion. 

(0  Burton's  Comp.  pi.  206 ;  see  jadgment  in  Zoiich  v.  Parsons j  3  Burr, 

1805. 

(w)  Burton's  Comp.  pi.  8D5. 

(r)  Lifra,  Ch.  XVIH. 

(w)  See  Hanson  v.  Keating ^  4  Hare,  1. 

(z)  Baggett  V,  Meux^  1  Ph.  627  j  Steedman  v.  Poole ^  6  Hare,  193. 

[2]  The  wife,  may,  as  an  attorney  to  another,  convey  an  estate  in  the 
same  manner,  as  her  principal  could,  and  she  may  execute  a  power  sim- 
ply collateral,  and  in  some  cases,  a  power  coupled  with  an  interest,  with- 
out the  concurrence  of  her  husband.  She  may  also  transfer  a  trust  es- 
tate, by  lease  and  releate,  as  a  feme  sole.  (2  Kent's  Com.  151  j  Sugden 
on  Powers,  148  j  Bamaby  v.  Griffin^  3  Vesey,  266.) 
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property  settled  to  her  separate  use  with  no  restriction  ^^^p^"^  ^' 
upon  alienation.(y)[l] 

•    *The  observations  already  made  {z)  upon  fraudulent         [*6] 
sales  by  an  infant,  apply,  it  is  conceived,  to  similar  trans-  against 

..  i_  .     •  ,    -  fraudulent 

actions  by  a  mamed  woman.(a)  nie  by. 

Or  lastly ;  The  proposed  vendor  may  have  been  guilty  Tniu>n, 
of  treason,  or  murder,  either  as  principal  or  accessory  be- 
fore the  fact  ;(6)  and  have  thereby  subjected  his  land  to 
forfeiture  and  escheat,  upon  his  attainder,(c)  that  is  upon 
sentence  of  death  being  passed  upon  him  \{d)  or  of  any 
other  felony  punishable  with  death,  attainder  upon  which 
involves  forfeiture  during  life:(e)  or  he  may  have  incurred 
a  Prsmunire ;(/)  and  in  any  of  these  cases,  or  at  least  in 
any  of  the  first  three,  his  conveyance,  although  honafide^ 
for  valuable  consideration,  and  to  a  purchaser  without  no« 
tice,  is  subject  to  the  inchoate  rights  of  the  Crown,  or  the 

Lord  of  the  fee.(g')[l]    In  these  cases,  however,  that 

• 

•   (yj*  I  Sag.  Pow.  906,  7lh  edit. ;  Vendors,  230 ;  and  see  also,  infra,  Ch. 
XVm  as  to  contracts  for  sale  by  married  women. 

{z)  Supra,  p.  3. 
,    (a)  See  J&na  v.  Kearney^  1  Dru.  &  War.  134 ;  Savage  v.  FbsUr,  9  Mod. 
J5;  and  6  Yes.  181. 

(i)54  Geo.  m.  c.  145 ;  9  Geo.  IV.  c.  31,  s.  2. 

(c)  3  Bac.  Abr.  738. 
.    (d)  4  Jarm.  Conv.  by  S.  74. 

(e)  4  Bl,  Com.  386,  and  54  Geo.  m.  c.  145. 
,    (/)  16  Ric.  n.  c.  5. 

(g)  See  Grosse  v.  Gayer,  Cro.  Car.  172 ;  6  Bac.  Abr.  383 ;  4  Jarm. 
Conr.  by  S.  75. 

[1]  It  is  a  fundamental  policy  of  the  common  law,  to  allow  no  diversi- 
ty of  interests  between  husband  and  wife ;  and  for  this  purpose,  it  is  ne- 
cessary to  take  from  the  wife,  all  power  to  act  for  herself  without  his 
consent ;  and  to  disable  her,  even  with  his  consent,  (for  her  own  protec- 
tion against  his  influence)  from  becoming  personally  bound,  by  any  act  or 
contract  whatsoever  done  in  pais.  But  courts  of  equity,  have  broken  in 
upon  this  doctrine ;  and  have,  in  many  respects,  treated  the  wife,  as  ca- 
pable of  disposing  of  her  own  separate  property,  and  of  doing  other  acts, 
as  if  she  were  a  feme  sole.  In  cases  of  this  sort  the  same  principles  will 
apply  to  the  acts  and  contracts  of  a  feme  covert,  as  would  apply  to  her 
as  a  feme  sole,  unless  the  circumstances  give  rise  to  the  presumption  of 
fraud,  imposition,  unconscionable  advantage,  or  undue  influence.  Sto- 
Tfs  Eq.  Juris.  voL  1,  sec.  243 ;  Comyn's  Dig.  Baron  and  Feme;  1  Fonbl. 
.£q.  B.  1,  ch.  2,  sec.  6 ;  Clancy  on  Rights  of  Husband  and  Wife. 

[1]  The  ibrfeiture,  in  treason,  as  to  real  estate,  related  at  common  la% 
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Chapter  I. 


Bankrupts 
and  insol- 
Tents. 


Power  given 
to  incapaci- 
tate owners 
bj  Lands 
Clauses 
Consolida- 
tion Act, 
1845. 


m 


which  we  have,  for  convenience,  referred  to  as  an  ioca* 
pacity  to  sell,  is,  in  strictness,  a  mere  want  of  title  as 
against  the  Crown  or  Lord  of  the  fee :  Leaseholds  of 
traitors  and  felons  are  forfeited  to  the  Grown  upon  convic- 
tion ;(A)  but,  of  these,  a  bona  fide  sale  between  the  crime 
and  the  conviction,  will,  it  seems,  be  good.(i)  So,  the 
incapacities  of  bankrupts  and  insolvents  to  sell,  depend 
merely  upon  their  want  of  title  as  against  their  assignees. 
And  with  reference  to  incapacities  to  sell  both  of  the 
1st  and  of  the  2nd  descriptions,  we  may  here  refer  to  the 
general  consolidating  Act  of  the  8  Vict.  c.  18 ;  which  en- 
ables incapacitated  owners,  or  owners  of  partial  estates, 
*to  sell  land  to  the  promoters  of  undertakings  authorized 
by  Acts  in  which  the  general  Act  is  incorporated.(j) 


(A)  4  Bl.  Com.  388. 

(i)  Ibid. 

( j  )  See  sects.  6,  7,  ct  seq. 


back  to  the  time  of  the  treason  committed ;  and  therefore  all  alienations 
and  incumbrances,  by  the  traitor,  between  the  time  of  the  offence  and  the 
conviction,  were  avoided.  3  Hawk.  P.  C.  b.  2,  ch.  49,  sec.  30 ;  4  Bla« 
Com.  380.  In  New  York,  any  person  convicted  of  any  manner  of  trea* 
son,  forfeits  his  goods  and  chattels,  and  also,  his  lands  and  tenements, 
during  his  life-time ;  but  the  rights  of  all  third  persons,  existing  at  the 
time  of  the  commission  of  the  treason  are  saved.    N.  Y.  Rev.  Stat.  vol. 

1,  p.  234,  sees.  1  and  2 ;  vol.  2,  p.  656,  sec.  3.  Forfeiture  of  property  for 
crimes,  in  any  other  case,  is  expressly  abolished.     N.  Y.  Rev,  Stat.  vol. 

2,  p.  701,  sec.  22. 

"  Forfeiture  of  estate,  and  corruption  of  blood,  under  the  laws  of  the 
United  States,  and  including  cases  of  treason,  are  abolished.  Forfeitnre 
of  property,  in  cases  of  treason  and  felony  was  a  part  of  the  conunon  la-w, 
and  must  exist  at  this  day,  in  the  jurisprudence  of  these  states  -where  it 
has  not  been  abolished  by  their  constitutions,  or  by  statute.  Several  of 
the  state  constitutions  have  provided  that  no  attainder  of  treason  or  felony, 
shall  work  corruption  of  blood,  or  forfeiture  of  estate,  except  daring^  the 
life  of  the  offender ;  and  some  of  them  have  taken  away  the  power  of  for- 
feiture absolutely,  without  any  such  exception.  There  are  other  state 
constitutions  which  impliedly  admit  the  existence  or  propriety  of  the  pow- 
er of  forfeiture,  by  taking  away  the  right  of  forfeitnre,  expressly  in  cases 
of  suicide,  and  in  the  case  of  deodand,  and  preserving  silence  as  to  other 
cases ;  and  in  one  instance  (Maryland)  forfeiture  of  property  is  limited  to 
the  cases  of  treason  and  murder."    2  Kent  Com.  p.  386. 

"  The  English  law,"  continues  Kent,  "has  felt  the  beneficial  influence  of 
the  progress  of  public  opinion  on  this  subject.    The  Statute  of  7  Anne,  ch. 
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Chapter  L 

(2.)  As  to  incapacities  of  the  2nd  description  affecting-  ai^relSfve. 

vendors.  iLtt'Sir 

f«i  <a         1  PereonahaT- 

These  may  be  considered  to  consist  of,  1st,  the  want  of  j^gf^JSJ^ 
a  transferable  {k)  title  to  the  property  proposed  to  be  dealt 
with ;  and,  2ndly,  the  existence  of  some  relation  on  the  J^^^'Sfi^. 
part  of  the  proposed  vendor  to  the  purchaser  which  pre-  Jjlj^^  ^^ 
vents  a  sale  except  under  special  precautions ;  for  in-  SSJSSSJr 
stance,  an  agent  for  purchase  cannot  sell  his  own  estate  Tum  o^'diM 
to  his  principal,  without    acquainting    him  with  the  USSSe!  "** 
facts(I][l] ;  and,  as  a  general  rule,  whenever  such  a  re- 

(t)  See  Attorney  General  v,  Corporatum  of  Pit/mouth,  9  Beav.  67 ;  where 
a  corporatioD  was  held  incapable  in  equity  of  contracting  to  sell  property, 
by  reason  of  a  duty  which  it  owed  in  respect  thereof  to  the  public.  As  to 
the  alienation  of  charity  lands  by  trustees,  see  Att4ymey  GenercH  v.  Corpo- 
rtHonofSewark,  1  Hare,  395 ;  AUorney  Generals.  Brettinf^ham^  3  Beav. 
91 ;  AttoTMtf  Cttj^eral  v.  So%lh  Sea  Company^  4  Beav.  453 ;  and  cases 
cited:  suck  alienations  are  not  necessarily  void,  but  it  lies  on  the  parties 
claiming  under  them  to  show  that  they  were  beneficial  for  the  charity : 
«^  infra,  Ch.  XIX.  See  4  &  5  Vict.  c.  35,  s.  93,  removing  a  customary 
restriction  which,  in  some  manors,  prevented  the  alienation  of  ancient 
copyhold  tenements  in  portions. 

(0  OiiUU  T.  Peppercame,  3  Beav.  78. 

28,  abolished,  after  the  death  of  the  Pretender,  forfeiture  for  treason  beyond 
the  life  of  the  offender;  and  though  the  statute  of  17  Geo.  2,  ch.  29,  post- 
poned the  operation  of  that  provision,  it  was  only  until  the  death  of  the  Pre- 
tender and  his  sons.    And  by  a  bill  introduced  into  parliament  by  Sir  Sam- 
nel  Romilly  in  1814,  and  afterwards,  under  modifications,  passed  into  law, 
comiption  of  blood,  in  cases  of  felony,  except  murder,  was  abolished.  The 
ingenious  and  spirited  defence  of  the  law  of  forfeiture,  which  was  made  by 
Sir  Charles  Yorke,  in  the  middle  of  the  last  century,  and  in  which  he  in- 
siflted,  that  it  stood  on  just,  social  and  comprehensive  principles,  and  was 
a  necessary  safeguard  to  the  state,  whether  built  on  maxims  of  monarchy 
or  freedom,  has  fjailed  to  convince  the  judgment,  or  satisfy  the  humanity  of 
the  present  age."    lb. 

[1]  On  this  subject.  Story  says :  "  Considering  the  abuses  which  may 
nttend  dealings  of  this  sort,  between  principals  and  agents,  a  doubt  has 
been  expressed,  whether  it  would  not  have  been  wiser  for  the  law,  in  all 
cases,  to  hare  prohibited  them.  Be  this  as  it  may,  it  is  very  certain  that 
agents  are  not  permitted  to  become  secret  vendors  or  purchasers  of  pro- 
perty which  they  are  authorized  to  buy  or  sell  for  their  principals ;  or,  by 
abasing  their  confidence,  to  acquire  unreasonable  gifts  or  advantages ;  or 
indeed,  to  deal  validly  with  their  principals  in  any  cases,  except  where 
diete  is  the  most  entire  good  faith,  and  a  full  disclosure  of  all  facts  and 
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^^'"P^^  '•  lation  subsists  between  the  contracting  parties  as  may 
enable  one  to  exercise  an  undue  influence  over  the  other, 
whether  it  be  that  of  guardian  and  ward,  solicitor  and 
client,  trustee  and  cestui  que  trusty  medical  man  and  pa- 
tient, spiritual  adviser  and  penitent,  or  the  like,  the  courts 
upon  proof  of  the  exercise  of  such  undue  influence,  will 
set  aside  the  transaction,  and  will  consider  the  circum- 
stance of  the  real  facts  not  being  stated  on  the  face  of 
the  assurances  to  be  in  itself  prima  fade  evidence  of 
fraud.(m) 

f*8]  *(30  As  to  incapacities  of  the  first  description  affeciiiig 

^  gewIS.  purchasers. 

If  ineompe- 

SL***«ld'"      Purchasers  must,  necessaril7,  be  either  individuals  or 

c^n)on^     a  corporation :  corporations,  of  whatever  description,  may 

hoM  ^iu^t  purchase,  but  cannot,  in  their  corporate  capacities,  hold 

lands,  except  under  a  license  to  hold  in  mortmain(n)  or 

the  special  provisions  of  an  Act  of  Parliament.[l] 

• 

(m)  See  MtUkallen  v.  Marvm^  3  Dm.  &  War.  317 ;  Akeame  v.  Bogan, 
1  Dm.  310 ;  Gibson  v.  Rtusdl,  2  Y.  &  C.  C.  C.  104;  Halck  v.  HaUk,  9 
Ves.  292;  HuguenitiY.  Baseley,  14  Yes.  273 ;  Dent  v,  Bennett,  4  Myl.  A 
Or.  269 ;  Harvey  v.  Mawnt,  8  Beav.  439 ;  and  cases  therein  respectively 
cited. 

(n)  Co.  Litt.  2  b. 

'     —  *  —         « 

circumstances,  and  an  absence  of  all  ondue  influence,  advantage,  or  im> 
position."    Story's  Eq.  Juris.,  vol.  1,  sec.  315. 

[1]  In  England,  corporations,  by  a  succession  of  statutes,  are  rendered 
incapable  of  purchasing  lands,  without  the  king's  license,  and  this  re- 
striction extends  equally  to  ecclesiastical  and  lay  corporations.  These 
statutes  are  generally  called  the  statutes  of  mortmain ;  all  purchases  made 
by  corporate  bodies,  being  said  to  be  purchases  in  mortmain,  in  mortua 
manu.     1  Bl.  Com.  479. 

"  We  have  not,"  says  Kent,  "  in  this  country,  re-enacted  the  statutes  of 
mortTiiainf  or  generally  assumed  them  to  be  in  force ;  and  the  only  legal 
check  to  the  acquisition  of  lands,  by  corporations,  consists  in  those  spe- 
cial restrictions,  contained  in  the  acts  by  which  they  are  Incorporated, 
and  which  usually  confine  the  capacity  to  purchase  real  estate,  to  speci- 
fied and  necessary  objects;  and,  to  the  force  to  be  given  to  the  ezceptio|i 
of  corporations  out  of  the  Statute  of  Wills,  which  declares  that  all  pep- 
cons,  other  than  bodies  politic  and  corporate,  may  be  devisees  6f  real 
estate."    N.  Y.  Rev.  Stat.,  vol.  2,  p.  57,  sec.  3.    2  Kent's  Com.  282,  5S63. 

The  statutes  of  mortmain  are  in  force  in  Pennsylvania.    The  Snprenis 
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Purchases   by  individuals  (who  are  unincorporated)  ^*p^'- 
mxist  be  made  by  them  in  their  private  capacities  and  in-  f"  uSS?o^^ 
dividaal  names  :  e,  g.  a  purchase  by,  eo  nomine^  the  in*  £? pe 


ponted  daM 


Comt  of  that  State  has  held  that  the  English  statutes  of  Ttunimain  have 
been  received  and  considered  the  law  there ;  so  far  as  they  were  applica- 
ble to  their  political  condition ;  and,  that  they  were  so  far  applicable, 
"  that  all  conveyances,  by  deed  or  will,  of  lands,  tenements,  or  heredita- 
ments, made  to  a  body  corporate,  or  for  the  use  of  a  body  corporate,  were 
void,  unless  sanctioned  by  charter,  or  act  of  assembly."  3  Binney's  Rep. 
626.  See  also,  Methodist  Church  v.  Remington,  1  Watts'  Rep.  318.  By 
the  statute  in  Pennsylvania  of  6th  April,  1833,  all  purchases  of  land,  by 
anf  corporation,  or  by  any  person  in  trust  for  one,  without  the  license  of 
the  commonwealth,  are  made  subject  to  forfeiture ;  and  the  same  penalty 
extends  to  all  lands,  held  by  corporations  existing  in  other  states,  either 
directly,  or  through  the  medium  of  trustees,  or  feoffees.  (P  union's  Dig. 
350.)  But  the  Supreme  Court  of  the  United  States  has  decided  that  a 
corporation  of  another  state,  authorized  to  purchase  and  hold  lands  in 
Pezmsylvania,  or  elsewhere,  is  competent  to  purchase  and  hold  lands  in 
that  state,  subject,  nevertheless,  to  be  divested  of  the  estate  and  a  forfeit- 
ure of  it,  by  the  state  of  Pennsylvania,  whenever  that  state  thinks  proper, 
to  institute  process  for  that  purpose.  The  corporation  holds  a  defeasible 
estate,  if  held  without  a  license  procured  from  Pennsylvania.  Rwnyan 
V.  Lessee  of  Coster,  14  Peters'  Rep.  122. 

In  the  other  states,  the  statutes  of  mortmain  are  not  in  force.  Our  stat- 
ute corporations,  however,  cannot  take  and  hold  real  estate  for  purposes 
foreign  to  their  institution.  See  3  Pick.  Rep.  232;  12  Mass.  Rep.  537; 
Rev.  Stat,  of  Mass.,  part  1,  tit.  12,  sec.  41 ;  4  Dana's  Rep.  356;  8  Dana, 
114;  Civil  Code  of  Louisiana,  art.  1507. 

Kent  suggests  (2  Kent's  Com.  283,)  (hat  as  we  have  no  general  stat- 
utes of  mortmain,  a  legally  constituted  corporation  in  another  state,  might 
purchase  and  hold  lands  ad  libitum  in  New  York,  provided  their  charter 
gave  them  competent  power.  The  Supreme  Court*  of  Kentucky  held, 
that  a  corporation  of  another  state,  or  nation,  might  contract  and  sue  on 
contracts  made  by  its  agent  in  Kentucky,  provided  they  were  such  as  its 
charter  authorized,  and  consistent  with  the  local  law  and  policy  of  the 
state;  and,  that  a  corporation  of  another  state  might  take  and  hold  lands, 
by  purchase,  mortgage,  or  devise,  when  consistent  with  its  charter,  and 
not  denied  by  positive  law.  Lathrop  v.  Com.  Bank  of  Scioto,  8  Dana, 
114. 

"  A  corporation  may  take  a  mortgage  upon  land  by  way  of  security  for 
loans  made  in  the  course,  and  according  to  the  usage  of  its  lawful  opera- 
tions ;  or,  in  satisfaction  of  debts  previously  contracted  in  the  course  of 
its  dealing.  Such  acts  are  generally  provided  for  in  the  charters  of  in- 
corporation ;  and,  without  such  a  special  authority,  it  would  seem  to  be 
implied,  in  the  reason  and  spirit  of  the  grant,  if  the  debt  was  bona  fide 
created  in  the  regular  course  of  business."  2  Kent's  Com.  283.  Silver 
Jjake  Bank  v.  North,  4  Johns.  Ch.  Rep.  370 ;  and,  Bard  v.  Bank  of  Wash- 
ington^ 11  Serg.  &  Rawle,  411,  cited. 
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Chapter  I.  habitants  of  a  place,  or  the  parishioners  or  churchward* 
ens  of  a  parish,  is  bad  ;  so  is  a  similar  purchase  by,  or 
grant  to,  the  commoners  of  a  waste.(o) 
cJ^MrauoM      ^^**>  ^y  custom,  in  London  and  some  other  places,  the 
6hm,^^'     pai'son  and  churchwardens  are  a  corporation  to  purchase 
land  ]{p)  and  so,  by  statute,  are  churchwardens  and  over- 
seers generally  in  some  matters  relating  to  the  poor 
laws,(^)  and  to  education.(r) 
^nanenran-      ^u  alien,  bcforc  denization,  can  purchase;  but,  upon 
TmllJieS.^  ^^  office  found,  the  land  belongs  to  the  crown  5(5)  and  the 
crown  can  claim  land  vested  in  trustees  for  an  alien  ]{t) 
but  not  any  part  of  the  produce  of  sale  of  real  estate,  de* 
vised  in  trust  to  sell  and  to  divide  the  purchase-money 
among  aliens.(t^)[l] 

(0)  Co.  Litt.  3  a. 
(p)  Note  4  to  Co.  Lilt.  3  a. 
Iq)  9  Geo.  I.  c.  7,  s.  4 ;  Sug.  883. 
(r)  Jointly  with  the  minister;  see  4  &  5  Vict.  c.  38,  s.  8. 
(s)  Co.  Litt.  2  b;  Rex  v.  HaUaiU,  Aleyn,  14. 
{t)  1  Beav.  90. 

(«)  Du  Hourmelin  v.  Shddon,  4  Myl.  &.  Cr.  525  :  and  see  p.  530,  as  to 
distinction  between  that  case  and  Fourdrin  Y.Gowdey,  3  Myl.  &  K.  383. 

[1]  "The  force  of  this  rigorous  doctrine  of  the  common  law,"  says 
Kent,  (2  Kent's  Com.  62,)  "  is  undoubtedly  suspended  with  us,  in  respect 
to  the  subjects  of  those  nations  with  whom  we  have  commercial  treaties ; 
and,  it  is  justly  doubted  whether  the  common  law  be  really  so  inhospitable ; 
for,  it  is  inconsistent  with  the  established  maxims  of  sound  policy  and 
the  social  intercourse  of  nations.  Foreigners  are  admitted  to  the  rights 
of  citizenship  with  us  on  liberal  terms,  and  as  the  law  requires  five,  and 
only  five  years  residence  to  entitle  them,  and  their  families  to  the  benefits 
of  naturalization,  it  would  seem  to  imply  a  right,  in  the  mean  time,  to  the 
necessary  use  of  real  property ;  and,  if  it  were  otherwise,  the  means  would 
be  interdicted  which  are  requisite  to  render  the  five  years  residence  secure 
and  comfortable." 

The  Supreme  Court  of  the  United  States  held,  in  Hughes  v.  Edwards.  9 
Wheaton,  839,  that  aliens  might  take  a  mortgage  upon  real  estate,  by 
wa^  of  security  for  a  debt,  and  that  the  alien  creditor  was  entitled  to  come 
into  a  court  of  equity  to  have  the  mortgage  foreclosed,  and  the  lands  sold 
for  the  payment  of  his  debt. 

The  terms  upon  which  any  alien,  being  a  free  white  person,  can  be 
naturalized,  are  prescribed  by  the  acts  of  Congress  of  the  14th  of  April, 
1802,  ch.  28 ;  the  3d  of  March,  1813,  ch.  184 ;  the  22d  of  March,  1816, 
rh.  32;  the  26th  of  May,  1824;  ch.  186;  and  the  24th  of  May,  1828,  ch. 
116. 
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The  claim  of  the  crown  extends  to  terms  for  years  ]{v)  ^^^^^^^  '• 
and,  until  recently,  the  only  exception  was  of  leases  of  Jj^^f"  rIS>r. 
'habitations  6f  alien  merchant  friends  during  their  lives  ^^  ^^*^'r«gi 
and  residence  within  the  realm  ;(ir]  but  leases,  or  agree- 
ments for  a  lease,(a:)  to  alien  artificers  or  handicraftsmen, 
were,  prior  to  the  7  &  8  Vict.  c.  66,  absolutely  void ; 
although  an  assignment  to  an  alien  artificer  of  a  subsist- 
ing lease  has  been  held  valid  :(y)  by  the  above  act,  how-  J^^PJ^JJg 
e?er,  a  resident  alien  friend  may  hold  any  lands,  houses,  jy^\  y^^, 
or  other  tenements,  for  the  purpose  of  residence,  or  of  oc-  iSSSfo/*JJ: 
cupaiioa  by  himself  or  his  servants,  or  for  the  purpose  of  SiSS,"  ^' 
any  busiaess,  trade,  or  manufacture,  for  any  term  not  ex- 
ceeding twenty-one  years,  as  if  he  were  a  natural-born 
8\ib}ecl(z) 

By  the  Acts  of  7  Anne,  c.  5,  Geo.  IL  c.  21,  and  13  Geo.  whoenti. 
III. c.  21,  the  children  of  a  male  British-born  subject,  or  iM«v™ibora 

'  ^       '         subject  lo 

of  his  son,  are,  with  certain  special  exceptions,(a)  to  be  ^<»*^  *~>^- 
considered  natural-born  subjects ;  and,  by  7  &  8  Vict.  c.  66, 
the  child  bom  of  a  British  mother  out  of  the  dueen's 
allegiance,  is  rendered  capable  of  holding  land.(&) 
After  denization,  the  alien  can  both  purchase  and  bene-  nenfuiion, 

efleci  of. 

ficially  hold  land ;  and  is  entitled  to  land  purchased  before 
denization,  if  the  Crown,  before  ofice  found,  has,  by  the 
letters  patent  of  denization,  confirmed  his  estate.(c)[L] 

Naturalization,  for  the  purpose  of  holding  land,  could  [^"^^f" 
formerly  be  obtained  only  by  a  special  Act  of  Parliap  J*8^»«^«^• 
ment;(cQ  but,  under  the  provisions  of  the  7  &  8  Yict. 

(v)  Co.  Litt.  2  hi  Rex  v.  Eastbourne,  4  East,  107. 

(v)  32  Hen.  Vm.  ch.  16,  s.  13. 

(z)  Lapierre  v.  M'Intosh,  1  Per.  &  Dav.  629 ;  9  Add.  &  E.  857. 

(y)  WootUm  v.  StefeTunu,  12  Mees.  &,  W.  129. 

{z)  Sect.  5  of  Act. 

(a)  As  to  which,  see  the  Acts,  and  rUch  v.  Weber ,  6  Hare,  51. 

(6)  Sect  3  of  Act. 

(c)  Fmrdrin  v.  Qovsdey,  3  Myl.  &  K.  383. 

{i)  As  to  naturalization  in  the  colonies,  see  10  &  11  Vict.  c.  83. 


[I]  In  this  coimtry,  a  person  when  naturalized,  becomes  entitled  to  all 
the  privileges  and  immunities  of  natural  bom  subjects,  except  that  a  resi- 
dence of  seven  years  is  requisite  to  enable  him  to  hold  a  seat  in  Con- 
greas,  and  no  person,  except  a  natural  bom  citizen,  is  eligible  to  the  office 
<>f  governor  in  some  of  the  states,  or  of  president  of  the  United  States. 
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Chapter  t 


[•10] 


Marria^of 
ftmala  alien 
to  a  natural- 
bora  subject. 


Infant  pur- 
chaaing  may 
elect  when 
he  cornea  of 
age. 


What 
announta  to 
conflnna- 
tion. 


tiemajbe 
bound  by 
airaple  ac- 
quieacence. 


What  time 
allowed  for 
election. 


c.  66,(e)  any  resident  alien  may  petition  the  Secretary  of 
State  for  the  home  department  for  a  Certificate  of  naturali- 
zation ;  upon  obtaining  which,  and  taking  the  oath  of  alle- 
giance required  by  the  Act,  the  alien,  (so  far  as  the  posses- 
sion *and  enjoyment  of  property  are  concerned,  and  subject 
to  any  special  exceptions  contained  in  the  certificate,) 
acquires  all  the  rights  and  capacities  of  a  natural- bom  sub- 
ject :  a  female  alien,  upon  marriage  to  a  natural-born  or 
naturalized  subject,  becomes  herself  naturalized ;(/)  but 
this  provision  does  not  apply  where  the  woman  died  be- 
fore the  passing  of  the  act.(g') 

An  infant  can  purchase  ;  but,  on  his  attaining  twenty- 
one,  he  may,  at  his  option,  adopt  or  abandon  the  con- 
tract ]{h)  and  should  he,  either  having  attained  twenty-one 
die  without  agreeing  to  it,  or  die  under  that  age,  the  like 
privilege  descends  on  his  representatives. 

Any  written  instrument  signed  by  the  infant  after  at- 
taining majority  amounts  to  a  ratification,  if  of  such  a  na- 
ture as,  if  signed  by  an  adult,  would  amount  to  an  adop- 
tion of  the  act  of  a  party  professing  to  act  as  his  agent  ;(t) 
and  where  a  written  ratification  is  proved,  it  lies  on  the 
infant  to  show,  if  he  can,  that,  at  the  time  of  giving  it,  he 
had  not  attained  majority.(^') 

And  it  is  not  essential  that  there  should  be  any  express 
ratification ;  mere  acquiescence  may  suffice :  for  instance, 
occupation,  or  receipt  of  the  profits  by  the  infant,  without 
dissent,  for  a  short  time  after  attaining  his  majority,  would, 
it  is  conceived,  be  a  confirmation  of  the  transaction  by 
election  :{k)  but  in  order  to  sustain  an  action  for  the  pur- 
chase-money, there  must  be  a  ratification  in  writing.(/) 

No  precise  rule  can  be  laid  down  as  to  tlie  time  within 

(tf)  See  sect.  6,  et  seq. 

(/)  Sect.  16. 

(})  Count  De  WaWs  case,  12  Jurist,  145. 

(A)  Ketsey's  case,  Cro.  Jac.  320 ;  Co.  Litt.  2  b. 

(i)  Harris  v.  WaU,  1  Exch.  Rep.  122. 

( j)  Hartley  v.  Warton,  3  Per.  &  Dav.  529. 

{k)  See  Sug.  884 ;  8  Taunt.  42  \  Cork  and  Bandon  RaUwmj  Company 
V.  Cazenove,  11  Jur.  802 ;  and  Netery  and  EnniskUlen  Railway  Company  v. 
Coombe,  3  Exch.  716. 

(0  9  Geo.  IV.  c.  14,  s.  5. 
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which  the  infant,  after  attaining  majority,  must  make  his  ^^p^**^  '• 
•election ;  it  appears,  however,  that  an  unexplained  acqui-        [*11J 
escence  of  three  or  four  months,(w)  or,  probably,  a  shorter 
period,(7*)  in  the  case  of  a  purchase,  would  amount  to  ac- 
quiescence ;  a  fortnight  would,  it  appears,  be  a  reasonable 
time  in  which  to  elect,  (o) 

And,  although  the  infant  may  abandon  the  contract,  and  SSw"  w 
thus  relieve  himself  from  all  unsatisfied  liabilities  under  SS"moneV. 
it,  he  cannot,  it  is  said,  recover  money  which  he  has  actu- 
ally paid,  unless  such  payment  were  procured  by  fraud  ]{p) 
and  his  inability  to  restore  the  consideration,  would  be  an 
additional  bar  to  the  action ;  for  instance,  where  an  infant 
paid  a  premium  for  a  lease  of  business  premises,  and  en-  ^ 
tered  upon  and  occupied  them,  it  was  held,  upon  his  at- 
taining majority  and  repudiating  the  lease,  that,  whatever 
might  he  the  general  rule,  he  could  not,  under  the  circum- 
stances, recover  the  premium,  inasmuch  as  he  had  enjoyed 
a  part  of  that  term  for  which  it  formed  the  consideration  ]{q) 
and  although,  upon  the  purchase  of  the  fee  simple,  the 
same  decisive  effect  might  not  always  be  attributable  to 
mere  occupation.(r)  it  is  conceived,  that  any  act  affecting 
the  value  of  the  estate,  e.  g.y  the  felling  of  ornamental  tim- 
^h  or  the  removal  or  alteration  of  buildings,  &c.,  would      ^ 

he  conclusive  against  his  right  to  reclaim  the  purchase- 

money.[l] 

If)  however,  the  infant  had  fraudulently  represented  Fraudulent 
nimself  to  the  vendor  as  an  adult,  it  is  conceived  that  SISS?  u 


agalDflt,  ia 
equity. 


(«)  Ketsey'scase,  Cro.  Jac.  320. 

(»)  See  judgment  in  Holmes  v.  Blogg,  8  Taunt.  42 ;  Park,  J. 
W81>anL&E.439.  • 

(p)Macph.  on  Infants,  484;  WUson  v.  KearsCj  2  Pea.  Ca.  196;  see 
CJiambeis  on  Infancy,  431. 
(?)  Bolmes  y .  &ogg,  8  Taunt  508. 
(r)  See  however  Blacklnum  v.  Smithy  2  Exch.  R.  783. 


[I]  The  infant  cannot  have  the  benefit  of  the  contract  on  one  side,  vith- 
ool  Ktuniing  the  equivalent,  on  the  other.  See  Badger  v.  PUnney^  16 
Ma«g.  Rep.  359 ;  RobeHs  v.  Wiggin,  1  N.  H.  Rep.  73;  Roof  v.  Stafford,  7 
Cowen's  Rep.  179 ;  HarnMeti  v.  BdvUfleU,  6  N.  H.  Rep.  339,  per  Parker, 
Jj  QnUra,  Sha/ut  v.  B(nid,  5  Serg  &  Rawle  Rep.  309.  Sec  Waterman's 
^  Ch.  Digest,  voL  2,  p.  400. 
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chftpt^r  I.  Equity  would  relieve  the  vendor  by  restraining  any  action 
for  a  return  of  the  purchase- money,  (supposing  such  an 
action  to  be  maintainable,)  and  would  allow  the  vendor 
to  avail  himself  of  any  collateral  securities  which  he  might 
hold  for  the  payment  of  the  unpaid  part  of  the  purchase- 

[*12]  *money ;  but  it  could  not  enforce  any  security  given  by  the 
purchaser  personally  during  his  infancy ;  such  being  ab- 
solutely void.(5)[I] 

i^tiiXoi      ^  lunatic  or  idiot  may  purchase  ;  and  according  to  the 

Toidabie.  early  authorities,  cannot  himself,  though  he  recover  his 
senses,  avoid  the  transaction ;  but  it  may  be  set  aside  by 
•  his  Committee  after  inquisition ;  or  by  his  representatives 
%  after  his  decease,  in  any  case  except  that  of  his  having  re- 
covered his  senses  and  agreed  to  the  purchase  ]{i)  the 
present  doctrine  of  the  Courts  seems/ however,  to  be  in 
accordance  with  what  has  been  already  stated  with  respect 
to  contracts  for  sale  by  lunatics  ;(u)  in  a  modern  case,  a 
purchase  of  an  estate  in  consideration  of  the  release  of  a 
bond  debt,  was  set  aside  at  the  suit  of  a  legatee  of  the 
bond  debt(t?) 

Purchase  by      A  married  woman  may  purchase ;  and,  if  she  have  sepa- 

married  wo-  -^  ^  ,        .  ■, 

mauToida-  pate  property,  she  can,  and  perhaps  even  though  she  do 
not  refer  to  it,  bind  it  by  a  contract  for  purchase  :{w)  in 
other  cases  the  purchase  may  be  annulled  by  the  husband ; 
and  the  purchase-money  may  be  recovered  by  him  in  tro- 
ver, unless  she  purchased  by  his  authority , -(2:)  or  it  may 

(5)  Chambers  on  Infancy,  444. 

(0  2  Bl.  Com.  292 ;  Shelf,  on  Lunacy,  347. 

(u)  Supra^  p.  4 ;  see  Molion  v.  CamrouXf  3  Exch.  R.  487 ;  S.  C.  (ia 
error)  18  L.  J.,  N.  S.  Exch.  356. 

(t)  Steed  V.  CaUey^  1  Keen,  620 ;  and  see  S.  C,  as  to  evidence  of  in- 
sanity. 

(w)  Sug.  885 ;  vide  infra,  Ch.  XVIII. 

(x)  Garbrand  v.  AUen^  1  Ld.  Raymond,  224. 

[1]  In  the  case  of  Conroe  y.  BirdsaU,  1  John.  Cas.  127,  where  an  infant 
had  fraudulently  represented  himself  to  be  of  age  when  he  gave  a  bond, 
it  was  held  that  the  bond  was  void  at  law ;  and  in  Stoolfoos  v.  Jefikins,  12 
Serg.  &>  Rawle  399,  it  was  suggested  that  there  might  be  an  instance  <^ 
such  gross  and  palpable  fraud,  committed  by  an  infant  arrived  at  the  age 
of  discretion,  as  would  render  a  release  of  his  right  to  land  binding  upon 
him. 
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be  annulled  by  herself  after  his  death,  although  he  may  ^^p^^^  '- 
have  agreed  to  it ;  or  by  her  representatives,  unless  she 
agreed  to  it  after  her  husband's  decease.(y) 

The  general  rules  above  referred  to,  respecting  acquies-  ^^^^^^' 
cence  by  an  infant  afier  majority,  will,  it  is  conceived,  J^Jl!*^ 
apply  to  the  case  of  a  married  woman  holding  over  after 
the  termination  of  the  coverture ;  and,  in  the  case  of  a 
purchase  by  a  married  woman  representing  herself  to  be 
•single,  or  who,  contracting  as  if  single,  has  so  dealt  with  r*13] 
the  property  as  to  prevent  its  perfect  restoration  in  specie^  pS!h2J?bV, 
Equity  would,  it  is  conceived,  secure  to  the  vendor  all  his  ^^gu 
legal  rights,  and  would  restrain  the  exercise  of  any  ad* 
verse  legal  right  either  by  the  married  woman  or  her  hus- 
band,* (supposing  him  to  have  been  privy  to  the  fraud.) 

Roman  Catholics  were  formerly  subject  to  disabilities  ^^^^ 
in  this  respect,  which  have  been  removed  by  a  modern 
8tatute.(z) 

Persons  guilty  of  the  crime  of  treason,  or  felony,  or  who  J^™)?^ 
have  incurred  a  praemunire,  may,  before  judgment,  pur- 
chase land ;  but,  upon  judgment,  it  will  be  subject  to  the 
rights  of  the  Lord  of  the  fee,  or  of  the  Crown ;  purchases 
by  such  persons  after  judgment  are  subject  to  the  same 
rules  as  purchases  by  aliens  before  denization  ;(a)  the  ca- 
pacity of  a  felon  sentenced  to  transportation,  is  not  restored 
until  the  term  of  transportation  has  expired.(6) 

So,  upon  a  purchase  by  a  bankrupt  before  obtaining  his  ^^SI" 
certificate  ;(c)  or  by  an  insolvent  under  the  1  &  2  Vict.  ''•'***• 
c.  110,(d)  before  his  final  discharge ;  or  by  an  insolvent 
under  the  5  &  6  Vict.  c.  116,(e)  before  his  debts  are  paid 

(jr)  Sag.  885;  Ca  Lilt  3  «. 

{z)  10  Geo.  IV.  c.  7.  As  to  the  position  of  Roman  Catholics  with  re- 
ference to  land  devoted  to  religious  or  charitable  purposes,  see  2  &  3  Will. 
rv.  c.  115,  and  Anstey  on  Roman  Catholics,  p.  128,  et  seq, 

(a)  Co.  Litt.  2  b. ;  Sug.  884. 

{b)  BoberU  v.  Walker,  1  Russ.  &  Myl.  752. 

(c)  See  6  Geo.  IV.  c.  16  j  and  see  now  19  &  13  Vict.  c.  106,  sect.  142. 

(rf)  See  sect.  37. 

\e)  See  sect.  7.  Insolvent  debtors,  under  the  7  &  8  Vict.  c.  70,  seem  to 
have  been  in  the  same  posidon,  as  regards  after-acquired  property,  as 
bankrupts ;  see  sects.  8  and  13.  Cluery  as  to  the  eflfect  of  the  new  Bank- 
rupt Act  upon  the  rights  of  assignees  under  the  7  &  8  Vict.  1 
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Chapter  I.  Jq  fyji^  ^hc  land  vests  in  the  assignees ;  and,  according  to 
the  law  as  it  existed  before  the  passing  of  the  recent  Bank- 
ruptcy Law  Consolidation  Act,  where  the  bankrupt's  es- 
tate had  not  paid  15^.  in  the  pound,  and  he  had  previously 
been  bankrupt  or  discharged  under  an  insolvent  act,  or 

[*H]  had  compounded  with  his  creditors,  the  rights  of  *the  as- 
signees were  not  affected  by  his  certificate  :(/)  the  recent 
act,  which  repeals  the  statute  of  Geo.  lY.,  does  not  seem 
to  contain  any  similar  provision ;  but  it  provides,  That 
if  any  assignee  indebted  to  the  ei^tate  of  which  he  is 
such  assignee,  in  respect  of  money  being  part  of  the 
estate  of  the  bankrupt  retained  or  employed  by  him,  be- 
come bankrupt,  and  obtain  his  certificate,  it  shalli  have 
the  effect  only  of  freeing  his  person  from  arrest  and  im- 
prisonment, but  his  future  effects  (except  tools,  d&c.)  shall 
remain  liable  for  so  much  of  his  debt  to  the  estate  of  which 
he  was  assignee  as  shall  not  be  paid  by  dividends  under 
his  bankruptcy,  and  for  interest  at  the  rate  of  five  per  cent, 
per  annum  on  the  whole  debt  :(g)  and  it  also  contains 
clauses,  which  enable  any  creditor  or  assignee  of  a  bank- 
rupt, to  apply  for  the  recall  of  the  certificate  on  good  cause 
shown  at  any  time  within  six  months  after  its  allow* 
ance  ;(A)  or  at  any  subsequent  period,  in  case  the  same 
shall  appear  to  have  been  obtained  on  false  evidence,  or 
by  reason  of  an  improper  suppression  of  evidence,  or  other- 
wise by  means  of  fraud. (i) 

iiwoiyent.  And,  iu  the  case  of  an  insolvent  under  the  1  <fc  2  Vict 
c.  110,  although  property  acquired  by  him  after  his  final 
discharge  does  not  vest  in  his  assignees,  it  still  remains, 
until  his  debts  are  paid  in  {ul\,{j)  subject  to  the  judgment 
which  is  directed  by  the  87th  sect,  to  be  entered  up  against 
him. 

« 

(/)  6  Geo.  IV.  c.  16,  s.  127. 

ig)  Sec.  12  &  13  Vict.  c.  106,  s.  156. 

Ik)  Sect.  203. 

(t)  Sect.  907. 

( j)  See  sect.  92. 
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Chapter  L 


*(4.)  As  to  incapcudties  of  the  2nd  description  affecting  ^^Jj*** 

purchasers.  ^;i»J,i^, 

The  remarks  which  we  have  already  made, (A)  as  to  ***^""  ** 
undue  personal  influence,  seem  to  be  as  applicable  to  pur- 
chaaers  as  to  vendors. 

It  is  also  a  general  rule  in  equity,  that  no  person  "  who  liH^ 
by  being  employed  or  concerned  in  the  afiairs  of  another  cb^Sr. 
has  acquired  a  knowledge  of  his  property ,"(/)  or  who,  in 
respect  of  the  property  to  be  sold,  has  a  duty  to  perform 
^hich  is  inconsistent  with  the  duty  or  interest  of  a  pur- 
cbaser,(m)  shall  himself  purchase  such  property ;  nor  shall 
he  purchase  for  himself  in  another's  name ;  nor  shall  he 
himself  purchase  as  agent  for  another  ;(7i)  nor,  perhaps, 
even  employ  a  third  person  to  buy  as  agent  for  another  ;(o) 
^be  rule,  however,  is  subject  to  particular  qualifications 
hereinafter  mentioned.[l] 

WPagcT 

(0  Sug.  887 ;  AAeame  v.  Hoga%,  1  Dru.  310. 

(«)  GreenUoD  v.  King,  3  Beav,  49. 

(»)  9  Ves.  348. 

W  Sag.  890. 

fl] "  In  aU  cases  of  principal  and  agent,  the  principal  contracts  for  the 
aid  and  benefit  of  the  skill  and  judgment  of  the  agent ;  and  the  habitual 
confidence  reposed  in  the  latter,  makes  all  his  acts  and  statements  possess 
a  commanding  influence  over  the  former.  Indeed,  in  such  cases,  the 
agent  too  often  so  entirely  misleads  the  judgment  of  his  principal,  that 
while  he  is  seeking  his  own  peculiar  advantage,  he  seems  but  consulting 
the  advantage  and  interests  of  his  principal.  Upon  these  principles,  if 
an  agent  sells  to  his  principal,  his  own  property,  as  the  property  of  ano- 
ther, without  disclosing  the  fact,  the  bargain,  at  the  election  of  the  prin- 
cipal, wiU  be  held  Toid.  So,  if  an  agent,  employed  to  purchase  for  ano- 
ther, purchases  for  himself,  he  will  be  considered  as  the  trustee  of  his 
employer.  Therefore  if  a  person  is  employed,  as  an  agent,  to  purchase 
ap  a  debt  of  his  employer,  he  cannot  purchase  the  debt  upon  his  own  ac- 
count, for  he  is  bound  to  purchase  it,  at  as  low  a  rate  as  he  can ;  and  he 
would  otherwise  be  tempted  to  violate  his  duty.  The  same  rule  applies 
to  a  surety  who  purchases  up  the  debt  of  his  principal.  And  therefore,  in 
each  case,  if  a  purchase  is  made  of  the  debt,  the  agent  or  surety  can  en- 
title himself,  as  against  his  principal,  to  no  more  than  he  has  actually 
paid  for  the  debt."  1  Story's  £q.  Juris,  sees.  315,  316.  See  1  Fonbl.  £q. 
B.  I,  ch.  3,  sec.  13;  1  Mason  Rep.  341 ;  2  Mason,  369 ;  I  John.  Ch.  Rep. 
27;  1  John.'Ch.  Rep.  394. 
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Chapter  I.       jfoF  is  such  a  puFchase  rendered  valid  by  the  fact  of  the 
Staiidr^^*  sale  having  been  by  auction,  or  before  the  Master  under 
luctionV/  a  decree  of  the  Court  ;(p)  nor,  in  the  case  of  a  person  who 
i£2S!^*     by  filling  a  confidential  situation  has  acquired  a  know- 
ledge of  the  property,  is  his  capacity  to  purchase  restored 
by  his  previous  retirement  from  such  situation  ]{q)  for  his 
knowledge  remains. 
Bute  aflfecta      The  rulc  has  been  held  to  apply  to  the  several  cases  of 

purchaaesby  n  t  k 

Agents.  An  agent  for  sale  :(r) 

An  agent  for  the  management  of  property ;  who  can 

r*161  *only  purchase  subject  to  the  onus  of  proving  that  he  af- 
forded his  principal  all  the  knowledge  respecting  its  value 
which  he  derived  as  agent  :{s) 

Aibitraton:  Au  arbitrator,  contracting  for  unascertained  claims  of 
parties  to  the  reference  :{t) 

AiBigneM:  An  assignee  of  a  bankrupt;  against  whom  the  rule  is 
more  than  ordinarily  stringent  ;(u)  and  it  extends  to  a  pur- 
chase by  his  partner  on  behalf  of  the  firm  ](v)  the  court  has, 
however,  on  the  petition  of  a  purchasing  assignee,  direct- 
ed a  reference  to  the  commissioners  to  inquire  whether 
the  purchase  would  be  for  the  benefit  of  the  estate,  he 

(p)  Sug.  891. 

Iq)  Carter  v.  Palmer,  8  CI.  &  Fin.  657. 

(r)  York  Buildings  Company  y,  Mackenzie,  8  Bro.  P.  C.  43;  Woodhmse 
Y.  Meredith,  I  Jac.  &  W.  904 ;  Barker  v.  Harrison,  2  Coll.  546 ;  Ckarter  y. 
Trevelyan,  11  CI.  &  Fin.  714 ;  In  re  Bloy's  Trust,  I  Mac.  &  G.  489;  «<  vide 
infra,  as  to  Solicitors  and  Agents. 

(s)  Cane  v.  Lord  Alien,  2  Dow.  289 ;  Molony  y.  Keman,  2  Dra.  d&  W. 
31 ;  and  see  Bossiter  y.  Walsh,  4  Dru.  d&  W.  485 ;  Murphy  y.  O'Shea,  2  Jo. 
^  L.  422. 

it)  BlennerhasseUv.  Day, 2 Ball. &  B.  116. 

(«)  Ex  parte  Lacey,  6  Yes.  630 ;  Ex  parte  Bennett,  10  Ves.  395 ;  Ex  parte 
Alexander,  2  Mon.  &  Aj,  492 ;  Turner  y.  Trelatowy,  id  Sim.  49. 

(t?)  Ex  parte  BvmeU,  7  Jar.  116.  V 

"  In  all  cases  of  purchases  and  bargains,  respecting  property,  directly 
and  openly  made  between  principals  and  agents,  the  utmost  good  faith  is 
required.  The  agent  must  conceal  no  facts  within  his  knowledge  which 
might  influence  the  judgment  of  his  principal,  as  to  the  price  or  yalne ; 
and  if  he  does,  the  contract  will  be  set  aside.  The  question,  in  all  such 
cases,  does  not  turn  upon  the  point  whether  there  is  any  intention  to  cheat 
or  not ;  but  upon  the  obligation,  from  the  fiduciary  relation  of  the  parties, 
to  make  a  frank  and  full  disclosure."  lb.  sec.  316.  See,  Famam  y. 
Brooks,  9  Pick.  Rep.  212. 
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payfiigall  the  costs  ;(tr)  and,  on  the  report  being  favora-  chapter  '■ 
We,  has  confirnaed  the  sale  :(:r)  it  has  also,  under  special 
circumstances,  allowed  an  assignee  to  be  removed,  at  his 
own  request,  in  order  that  he  might  bid  at  the  sale  of  the 
teukrupt's  estate  :(y)  where,  however,  an  assignee,  who 
was  also  second  mortgagee  of  the  property,  applied  for 
leave  to  bid,  (remaining  assignee,)  the  court  refused  the 
application ;  but  allowed  him  to  name  a  price  at  which 
he  might  take  the  property  if  not  sold  at  the  auc- 
tion :(z)[l] 

An  auctioneer  employed  to  sell  the  property,  (a)  Aucuonoen. 

(w)  ExparU  Gore,  6  Jur.  1H8  j  3  Mon.  D.  &  De  G.  77. 

(a:)&C.,7Jur.l36. 

(y)  Ex  parte  Perkes,  3  Mon.  D.  &b  De  Q.  385. 

W  Ex  parte  Holyman,  8  Jur.  156. 

(a)Siig.887.  • 


[I]  A  trustee  is  not  permitted  to  purchase  of  his  eesPui  que  trust  unless 
there  is  a  clear  and  distinct  contract,  ascertained  to  be  such,  after  a  care- 
ful investigation  into  all  the  circumstances,  and  it  is  ascertained  that  the 
ceskd  que  trust  intended  that  the  trastee  should  buy,  and  that  no  fraud, 
concealment  or  advantage  have  been  taken  by  the  trustee  of  information 
acquired  by  him  as  trustee.    If  a  trustee,  though  honest,  should  buy  for 
himself  an  estate  of  his  cestui  que  trust,  and  then  should  sell  it  for  more, 
according  to  the  rules  of  a  court  of  equity,  from  general  policy  and  not 
from  any  peculiar  imputation  of  fraud,  he  would  be  held  still  to  remain 
a  trastee  to  all  intents  and  purposes,  and  not  be  permitted  to  sell  to  or  for 
MmseU:    9  Ves.  346;  2  Bro.  Ch.  Rep.  400  j  6  Ves.  277;  3  Ves.  740;  5 
Ves.  678 ;  2  Atk.  Rep.  59 ;  2  Brown  Ch.  Rep.  400 ;  S.  C.  2  Cox  Rep.  320, 
327;  1  Peter's  C.  C.  Rep.  367,  368 ;  S.^C.  6  Wheat.  Rep.  481. 

To  entitle  the  cestui  que  trust  to  relief  it  is  not  always  necessary  to  show 
that  the  trustee  has  made  some  advantage,  where  there  has  been  a  pur- 
chase by  himself;  nor  is  the  sale  to  the  trustee  good,  tmless  some  advan- 
tage has  been  made.  The  principle  applies,  however  innocent  the  pur- 
chase may  be  in  a  giv^n  case.  The  cestui  que  trust  is  not  bound  to  prove, 
nor  is  the  court  bound  to  decide,  that  the  trustee  has  made  a  bargain  ad- 
vantageous to  himself.  In  all  cases,  where  a  purchase  has  been  made  by 
a  trustee  on  his  own  account,  of  the  estate  of  his  cestui  que  trust,  it  is  in 
the  option  of  the  cestui  que  trust  to  set  aside  the  sale,  whether  boTia  fide 
made  or  not.  And  the  doctrine  applies  not  only  to  trustees  strictly  so 
called,  but  to  other  persons  standing  in  like  situation ;  such  as  assignees 
and  solicitors  of  a  bankrupt  or  insolvent  estate  who  are  never  permitted 
to  become  purchasers  at  the  sale  of  the  bankrupt  or  insolvent  estate.  See 
Dawue  v.  Faniwng^  2  John-  Ch.  Rep.  252  j  Famam  v.  Brooks,  9  Pick.  Rep. 
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Chapter  L 

Bishop 
whose  coQ- 
■ent  WW 
rDQuiredto 


f-17] 

Commis- 
■ioners  in 
bankruptcy. 

Commis- 
moners  for 
incloflure : 

and  raluerii 


Committee 
ofLiuuuic. 


Counael. 


Creditor  of 
bankrupt 
who  hadadp 
vised  as  to 
sale. 

Executors 
andadminis* 
trators. 

Guardians. 


A  bishop  purchasing  an  annuity  to  be  charged  upon  a 
rectory ;  he  being  the  person  whose  consent  was  required 
to  the  sale ;  although  giving  a  better  price  than  could  have 
been  elsewhere  obtained  :(fr) 

*A  commissioner  of  bankrupts,(c)  although  he  had  ceas- 
ed to  act  in  the  prosecution  of  the  fiat  :{d) 

Commissioners  for  Inclosure  under  the  general  inclo- 
sure  act ;  who  cannot  purchase  any  land  in  a  parish  in 
which  an  inclosure  is  made,  until  five  years  from  the  date 
and  execution  of  their  award  :{e)  and  a  similar  disability 
for  the  term  of  seven  years  afiects  valuers  acting  under 
the  commons  inclosure  act :(/) 

The  committee  of  a  lunatic's  estate ;  the  court  has  even 
refused  to  confirm  a  lease  to  the  committee  though  ap- 
proved by  the  master  as  advantageous  to  the  estate  :(§^) 

Counsel,  who  pftchased,  below  their  nominal  value, 
charges  upon  his  IcTte  client's  estate,(A)  upon  the  validity 
of  which  he  had  advised : 

A  creditor  of  a  bankrupt,  who  had  been  consulted  by 
the  assignees  as  to  the  best  mode  of  selling  the  estate  :(t) 

Executors  and  administrators,  in  respect  of  the  personal 
estate  of  the  deceased :( J)[l] 

A  guardian,  purchasing  from  his  ward,  immediately 


(b)  Oreenlaw  v.  King,  3  Beay.  49. 

(c)  Ex  parte  BenneUf  10  Yea.  d8l, 

(d)  Ex  parte  BayrUon^lJxa.^a. 

(e)  41  Geo.  HI.  c,  109,  s.  2. 
(/)  8&9Vict.c.  118,  8.129. 
(jg)  Shelf,  on  Lunacy,  p.  446. 

(A)  Carter  v.  Palmer,  8  CI.  &  Fin.  657. 

(t)  Ex  parte  Hughes,  6  Ves.  617. 

0)  KiUick  V.  Flexney,  4  Bro.  C.  C.  161 ;  Watson  y.  Toone,  6  Madd.  153. 


[1]  Executors  and  administrators  are  not  permitted  to  purchase  up  the 
debts  of  the  deceased  on  their  own  account  \  but,  whateyer  adyantage  is 
thus  deriyed  by  them,  by  purchases  at  an  under  yalue,  is  for  the  comxnoD. 
benefit  of  the  estate.  Indeed,  executors  or  administrators  ought  not,  un- 
der any  circumstances,  to  deriye  a  personal  benefit  from  the  manner  iu 
which  they  transact  the  business,  or  manage  the  assets  of  the  estate. 
Sckieffelin  v.  Stewart,  1  John.  Ch.  Rep.  620 ;  Bratpn  v.  Brewerton,  4  Johns. 
Ch.  Rep.  303 ;  Evartson  y.  Tappai^  1  John.  Ch.  Rep.  497;  HofUfley  y.  Ma%^ 
dus,  7  Johns.  Ch.  Rep.  174. 
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Oil  his  coming  of  age ;    although  the  price  was  ade-  ^^p^  '- 

quate  :(jfc] 


A  governor  of  a  charity,  taking  a  lease  of  the  charity  2fi^["®'°^ 
lands  :(i) 

A  mortgagee  with  a  power  of  sale ;  who  cannot  pur-  Moriages. 
chase,  under  the  power,  either  in  his  own  name  or  through 
an  agent:  nor  can  his  agent,  who  has  acted  in  surveying 
the  property  and  receiving  the  interest,  purchase  on  his 
own  account  from  the  mortgagee  ;(m)  but  the  rule  does 
*not  apply  to  a  purchase  of  the  equity  of  redemption  by       r«i8i 
the  mortgagee  from  the  mortgagor  ;(n)    it  is,  however,  J^^™^' 
visual,  although  perhaps  not  strictly  necessary,  upon  a  f^^S^ 
sale  under  the  general  order  in  bankruptcy,  for  a  mort-  p^^J^Son 
gagee  intending  to  bid,  to  apply  for  leave  so  to  do  ;(o)  in  JJJethe^w- 
the  case  of  a  legal  mortgage,  it  appears  to  have  been  a  23i"inb2k. 
<^nimon,  although  improper  practice,  for  the  mortgagee  ^^^^' 
to  conduct  the  sale  ]{p)  in  such  a  case,  of  course,  he  could 
not  purchase  without  the  permission  of  the  court : 

A  rector  purchasing,  in  the  name  of  his  curate,  a  por-  Rector  buy. 
tion  of  glebe  sold  for  the  redemption  of  the  land-tax  :{q) 

W  See  Sng.  892. 

(0  Attorney  General  v.  Idfrd  Clarendon^  17  Ves.  491. 
(»)  OhMT.IFr^iU,3  Jar.  19;  In  re  Bloye^  Trust,  1  Mac.  &  G.  488; 
and  see  Downes  v.  Grazebrook,  3  Mer.  200. 

(»)  Sug.  888;  and  see  Waters  v.  Groom,  11  Cl.&Fin.684;  Knightv. 
MarjoridankSf  2  Mac.  &>  Q.  10. 

(o)  Sng.  889,  and  cases  cited.    The  costs  of  an  application  merely  for         ' 
leave  to  bid,  aie,  it  ]^>pear8,  allowed  to  the  mortgagee  only  when  the  peti- 
tion is  presented  at  the  request  of  the  assignees ;  Ez  parte  Coart,  7  Jur.  864 ; 
Ex  parte  Banks,  12  L.  J.,  N.  S.  45 ;  ExparU  Smith,  13  Jar.  1044.  In  a  case 
g[  Ex  parte  Pedder,  I  Mon.  A  Ayr.  327,  the  court,  afler  the  sale,  made  an 
order  for  the  mortgagee  to  bid,  nwnc  pro  tv/nc ;  to  which  Sir  Edward  Sugden 
adds  a  query ;  but  a  similar  order  seems  to  have  been  made  in  the  recent 
case  of  Ex  parte  Yorke,  3  Mon.  D.  &  De  G.  329. 
{p)  See  Ex  parte  Cuddan,ZMon.D.&,DeQ,20Q, 
{q)  Orover  v.  Hugell,  3  Russ.  428. 


[2]  The  relative  situation  of  guardian  and  ward,  imposes  a  general 
inability  to  deal  with  each  other.  Courts  of  equity  will  not  permit  trans- 
actions between  guardians  and  wards  to  stand,  even  when  they  have 
occurred  after  the  minority  has  ceased  and  the  relation  become  thereby 
actually  ended,  if  the  intermediate  period  be  short,  unless  the  circum- 
stances show  full  deliberation  on  the  part  of  the  ward,  and  good  faith  on 
the  part  of  the  guardian. 
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chBfMih      ^  solicitor  to  a  commission  of,  or  fiat  in,  bankraptqr, 
|oi^tor  to  purchasing  the  estate  from  the  commissioners  ;(r)  and  a 
solicitor  conducting  a  sale  nnder  a  decree  and  purchasing 
Solicitor  of  the  estate  :(s)  and  the  solicitor  or  agent  of  a  person  dis^ 
purdMMr.    qualified  from  purchasing,  would,  it  is  conceived,  in  gene- 
ral, be  unable  to  purchase  on  his  own  account  :(l)  but,  in 
a  recent  case,  under  special  circumstances,  the  solicitor 
to  a  fiat  was  allowed  to  purchase  part  of  the  estate  :(u) 
Steward.  A  Steward  contracting  for  a  lease  from  his  employer, 

[*19]       *to  sustain  which,  he  must  show  the  fairness  of  the  trans* 

action  :{w) 
Trusteoe.         Trustccs,  unless  merely  such  in  name,(:r)  can  only 
purchase  subject  to  special  restrictions  :(y)  and  Ibere  will 
be  an  additional  objection  to  a  purchase  by  a  trustee,  if 
the  object  of  the  trust  were  apparently  to  secure  to  the 
cestui  que  trust  a  continuing  control  over  the  property  :{z) 
Who  junre        But,  of  course,  the  mere  fact  of  a  person  having  been 
Kno^  named  as  a  trustee  will  not  afiect  his  capacity  to  pur- 

chase, if  he  decline  the  trust  ab  inUio  ;  and,  it  is  not  es- 
sential that  he  should  execute  a  deed  of  disclaimer  :(a) 
Trtwtara  for  A  trustce  whoso  duty  it  is  to  purchase  particular  pro- 
perty for  his  cestui  que  trusty  {e.  g. :  a  trustee  of  renewa- 
ble leaseholds,  bound,  if  possible,  to  renew,)  shall  never 
buy  it  for  himself;  even  though  the  proposed  vendor  po- 
sitively refuse  to  part  with  it  for  the  benefit  of  the  cestui 
que  trust{b) 
Incompetent      But,  in  all  the  abovo  cases,  the  transaction  is  bindinir 

Eurcliaaer  i  •■      i 

tiSnof*' ^^  ^^        purchaser ;  and  voidable  merely  at  the  option  of 

ties  interMt^ 
ed. 

(r)  Ex  parte  Bennett,  10  Vcs.  381. 

(s)  Sidny  v.  Ranger,  12  Sim.  118. 

(0  Downes  v.  Grazebrook,  3  Mer.  209 ;  WkUamb  v.  Minchin,  5  Mad.  91; 
In  re  Bloyes^  TYust,  1  Mac.  db  G.  488 ;  but  see  Alvanley  v.  Kinnaird,  2  Mac. 
&G.17. 

(u)  ExparUWaUs,  1  De  G.  965. 

(tc)  See  Fbrd  Selseyv,  Rhoades,  3  Sim.  &.  St.  49 ;  1  Bli.  N.  S.  1. 

{x)  See  Waters  ▼.  Grown,  11  CI.  dl&  Fin.  684 ;  where  the  qaestion  was, 
whether  the  purchaser  was  a  trustee,  or  merely  a  creditor  holding  security. 

(y)  As  to  which,  vuiffif»/ra,  p.  21. 

\z)  ScoUv. Datns,iMyl.A,CT.«I,90. 

(a)  Stacey  v.  Elph,  1  M.  d&  K.  195. 

(b)  ExparU  Bennett^  10  Yes.  395;  see  Twmerv,  Trclawny,  12  Sim.  49. 
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*ie  parties  originaHy  interested  ia  the  property,  or  their  ^"^p^^'- 
yepresentatives. 

On  the  other  hand —  r«i»  doe* 

not  aflbct  «z« 

An  execution  creditor  may  buy  the  property  sold  under  ^^  «"• 
the  execution  :(c) 

A  solicitor,  generally,  is  under  no  positive  disability  to  ST^^iiJl* 
purchase  from  his  client;  but,  if  the  transaction  be  im-  d^Tto^url 
peached,  he  must  prove  its  fairness ;  and,  that  he  gave 
*his  client  all  the  information  respecting  the  subject  of  the       [*20] 
purchase  which  he  himself  possessed :  but,  he  need  not 
have  pointed  out  a  mere  speculative  advantage,  (such  as 
the  possibility  of  an  unplanned,  though  contemplated  rail- 
road, running  near  the  property,)  which  might  be  reason- 
ably supposed  to  be  equally  in  the  knowledge  of  both 
parties  :{d)  nor  does  the  fact  of  the  consideration  having 
in  part  consisted  of  costs  necessarily  invalidate  the  trans- 
action ;{e)  nor  does  the  rule  extend  to  prevent  a  purchase, 
by  a  solicitor,  of  his  client's  property  in  respect  of  which* 
he  has  not  been  professionally  employed ;(/)  or,  his  pur- 
chasing by  auction  his  client's  property  if  he  have  not 
acted  for  bin  professionally  in  respect  of  the  sale.(g')[l] 

The  son  or  other  relation  of  a  trustee  or  other  disquali-  ^i^jj^**- 
fied  person,  may  purchase  banajide  on  his  own  aceouift ;  in»d»«r' 
aady  although,  in  the  case  of  a  trustee  selling  to  a  relation, 
the  relationship  is  calculated  to  excite  suspicion,  which, 
if  confirmed  by  any  other  circumstance,  it  would  require 

a  very  strong  case  to  remove,(A)  the  court  will,  in  the  ab- 

• 

(i)  Stratford  v.  Taynam,  Jac  418. 

(</)  See  Eiioards  v.  Mjyrick,  2  Ha.  60,  where  the  earlier  cases  are  cited 
and  reviewed :  see  Rudd  v.  S^^ideUj  4  Jar.  883,  C. ;  and  Thamas  7.  PhiUips^ 
11  Jar.  80. 
•  (e)  Edwards  v,  Meyrickt  M  supra* 

(/)  2  Y.  &  C.  Exch.  520  j  2  Ha.  68. 

Of)  AusHn  y.  Chambers,  6  CI.  &  Pin.  1. 

(A)  See  FJerraby  v.  Hobson,  2  Ph.  261. 

[1]  The  barthen  of  establishing  the  perfect  fairness  of  a  transactioa 

bet\7eea  attorney  and  client,  is  thrown  upon  the  attorney,  upon  the  gene- 

ral  role,  that  he  who  bargains  in  a  matter  of  advantage  with  a  person 

placing  confidence  in  him,  is  bound  to  show  that  a  reasonable  use  has 

been  made  of  that  confidence.    If  no  such  proof  is  established,  courts  of 

equity  treat  the  case  as  one  of  constructive  fraud. 
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^•p^*^ '-  sence  of  fraud,  eveia  decree  specific  performance  at  the  soil 

of  the  purchaser,  (i) 
Tenant  for       A  teuaut  for  life  under  a  settlement,  whose  consent  is 

Ufa  on  Bale  .   .  ,  .  ^  i»      i     t        «  ^ 

bj  Trustees  rcQuisite  to  the  cxcrcise  of  a  power  of  sale  by  the  trustees, 

with  hia  con-        *  »  *  • 

•«»u  may,  nevertheless,  purchase  from  them  under  the  power;(A:) 

but,  this  is  an  avowed  exception  from  the  general  rule  ; 

and  was  so  decided  by  Lord  Eldoriy  on  the  ground  of  its 

being   dangerous  to  unsettle  the  practice  of  convey- 

ancers.(Z) 

r*21]  *A  trustee  may  either  simply,  though  expressly,  hold 

^a^?r    the  property  in  trust  for  others ;  or,  although  not  nomi- 

^fi^^     nally  a  trustee,  he  may  yet  owe  duties  to  others  in  res- 

t^u  °       pect  of  it  which  invest  him  with  a  fiduciary  character  in 

the  contemplation  of  the  court ;  or  he  may  actually  hold 

it  in  trust  to  effect  a  sale. 

So,  his  cestuis  que  trust  may  be  either  suijuriSj  or  the 

contrary, — as  infants,  married  women,  &c.  d&c. 

DrytruBteea      It  does  uot  appear  that  the  rule  against  purchasing 

^^^'        affects  mere  dry  trustees ;  e«  g. :  a  trustee  to  preserve 

contingent  remainders,(77i)  or  (it  is  conceived)  a  trustee  to 

bar  dower,  or  of  a  term  for  years  assigned  to  attend  the 

inheritance,  or  of  a  mere  outstanding  legal  estate,  or,  in 

fact,  a  trustee  of  any  description  who  cannot  possibly 

derive  in  the  transaction  any  advantage  from  his  fidu* 

ciary  character.(n) 

Purchase  by      Nor  is  a  trustce  who  comes  within  the  restrictive  rule 

ECtive  true- 

teeefrom      iucapablc  of  purchasiug  from  the  cestuis  que  trusty  if  they 
fTMjmaybe  he  stdjuris ;  but,  in  any  such  case,  the  court  looks  at 
xeatof       the  transaction  with  a  jealous  eye  ;(o)  and  the  question  to 
vaiiduy.      ^  determined  is,  not  whether  the  price  is  fair,  but  whe- 
ther the  purchaser,  having  held  a  confidential  situation 
previously  to  the  purchase,  has,  at  the  time  of  the  pur- 
chase, shaken  off  that  character,  by  the  consent  of  the 

(i)  Sug.  892 ;  see  Coles  v.  TVecothick,  9  Ves.  134. 

(k)  Howard  v.  Ducane,  Tam.  &  R.  81. 

(0  Turn.  &  R.  86  and  87 ;  3  Russ.  433. 

(to)  11  Ves.  226. 

(n)  See  1  Sim.  &  St.  567. 

{o)  Davidson  v.  Gardner^  Sug.  890. 
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eestui  que  trusty  freely  given,  after  full  information,  and   ^*p*^''^* 
bas  bargained  for  the  right  to  purchase.(p) 

So,  where  the  sale  by  auction  is,  in  fact,  conducted  by  saie  appa. 
the  cestui  que  trust,  a  purchase  at  an  adequate  price  by  JJJg^^l^ 
the  trustee  for  sale  may,  perhaps,  be  supported.(q')  ?^  whr* 

In  the  case  of  a  trust  for  the  benefit  of  creditors,  there  ^^^  l'^^\ 

,  '  Purchase  by 

IS  little  doubt  that  the  consent  of  the  majority  will  not  S^iiJ|*4iui 
•bind  the  minority,  so  as  to  render  valid  a  purchase  by  SSSlSty^^ 
the  trastee  for  sale.(r)  *^^*"f  22] 

The  solicitor  of  a  cestui  que  trust  has  no  general  autho-  solicitor  of 
rity  to  authorize  a  purchase  by  the  trustee.(^)  iwr  cumoi 

conaent  to 

A  trustee  csmnot  get  rid  of  his  incapacity  by  resigning  ftj^'* 
the  trust  or  confidential  situation ;  for  he  would  still  re-  luaignauon 
tain  the  knowledge  he  had  acquired  while  in  office.(f)       accaptod 

And  the  circumstance  of  a  trustee  or  agent  purchasing  Purchaaa  in 
in  the  name  of  a  third  pefeon  is  indicative  of  fraud,  and  anothar 

auspicioiw* 

the  sale  will  more  readily  be  set  aside.(t£) 

Where  the  cestuis  que  trust  or  any  of  them  are  not  sui  £j.^^^  ^ 
juris,  a  purchase  by  a  trustee,  who  comes  within  the  re-  J^^trT*^ 
strictive  rule,  can  be  safely  efiected  only  under  an  order  JSmfy?*** 
of  the  court;  which  order  will  not  be  made  unless  to  the 
evident  advantage  of  the  trust  ]{v)  and  it  is  presumed 
Chat  he  would  have  to  pay  the  costs  of  the  suit. 

We  may  next  consider  the  nature  of  the  risk  incurred  luakiii- 

*  onrradbj 

by  the  trustee  or  other  person  purchasing  while  under  ^^haaSr* 
any  incapacity  of  the  second  description. 

1st,  He  may  be  required  to  reconvey  the  estate,  sup-  Ha  may  be 
posing  he  has  not  sold  it,(t^)  «onv«y  j 

2ndly,  He  may  be  obliged  to  let  it  be  put  up  to  sale,  ^tlSL'bS 
and  to  reconvey  to  another  purchaser  if  a  better  can  be  "^^'^ » 
found ;  but  if  not  to  keep  it.(ir) 

(p)  Per  Lord  Eldon,  Ex  parte  James^  8  Ves.  533. 

(q)  See  Coles  v.  Trecothdck,  9  Ves.  234. 

(r)  Sug.  895 ;  6  Ves.  628. 

(5)  Dawnes  v.  Grazebrook^  3  Mer.  209. 

(t)  8  Ves.  352 ;  and  see  Carter  v.  Palmer,  8  CI.  &  Pin.  057. 

(»)  L9rd  Hardwicke  v.  Vernon,  4  Ves.  411 ;  In  re  Bhijcs'  Trust,  1. 

(1^)  See  5  Ves.  G81. 

(»)  6  Ves.  627. 

(x)  Ex  parU  BeyTwlds,  5  Ves.  707. 
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Chapter  I. 

or  to  account 
for  profit  If 
he  haa  sold. 

Sub-pur- 
chnror  with 
moiica  is 
•imilar}y 
liable. 

[•23] 

Terms  upon 
wrhich  a  re- 
coDveyanoe 
will  b«  de- 
creed. 


What  ex- 
peiiKs  al- 
lowed. 

Profits  to  be 

accouDtad 

for. 


If  nothing 
doe  to  him 
he  must  at 
oncerecoa- 
▼ay. 

What  allow- 
ances for 
buildiDKs 
pulled  (town. 


Mufltrecon- 
ir«y  at  once 
itolesB  de- 
cree gives 
hitn  a  lien 
for  balance 
due. 


Srdly,  If  he  have  resold  it  at  a  profit,  he  may  be  re* 
quired  to  account  for  such  profit.(y) 

And  a  sub-purchaser,  buying  with  notice  of  the  cir- 
cumstances creating  the  incapacity  in  the  original  pur« 
chaser,  *is  in  the  same  predicament,  if  the  sale  be  im- 
peached.(je) 

In  the  first  of  the  above  cases,  the  purchaser  will  h^ 
credited  with  his  original  purchase  money  and  interest  at 
£4  per  cent.^  and  all  sums  expended  by  him  in  substan- 
tial improvements,  (unless  he  have  been  guilty  of  actual 
fraud, )(a)  (as,  in  one  case,  buildings  erected,  and  inclo- 
sures  made,X6)  or  in  repairs  ;(c)  and  interest  from  the 
time  of  the  advances ;  and  will  be  debited  with  rents  re- 
ceived by  him,  an  occupation  rent  for  any  part  occupied 
by  htmself,(c()  and  his  receipts  for  the  sale  of  timber,  &c. 
with  interest ;  and,  also,  withfthe  estimated  amount  of 
deteriorations,  (if  any  ;){e)  and  on  receiving  the  balance, 
(if  in  his  favor,)  he  must  reconvey. 

And  if  nothing  appear  to  be  due  to  him,  he  must  give 
up  his  purchase  without  receiving  any  further  considera- 
tion^ 

In  making  the  above  estimates,  buildings  pulled  down, 
will,  if  incapable  of  repair,  be  valued  as  old  materials,  but 
otherwise  as  buildings  standing.(^) 

Where  the  decree  directs  a  reconveyance,  and  an  ac- 
count and  payment  of  the  balance  to  the  purchaser,  but 
does  not  in  terms  give  him  a  lien  for  such  balance  upon 
the  estate,  the  reconveyance  must  be  made  at  once,  with- 
out waiting  for  the  accounts.(A)  / 


(y)  Foxy,  Haacretk^S^^xo,  C.  C.  400. 

(jr)  Sag.  899. 

(a)  Baugk  V.  Price,  1  Wils.  380 ;  see  HmceU  v.  HmceU,  2  Myl.  &  Cr. 
478 ;  and  Turner  v.  Trdavmy,  13  Sim.  49. 

{h)  York  BwUdings  Company  v.  MackensUj  8  Bro.  P.  C. ;  see  pp.  56 
and  71. 

(e)  Necessary  repairs  are  allowed  for,  even  in  cases  of  fraud ;  1  Wils.  322. 

{d)  Ex  parte  James,  8  Yes.  351. 

(e)  Ex  parte  Bennett,  10  Ves. ;  see  p.  401. 

(/)  Oreenlaw  v.  King,  3  Beav.  63. 

CO  Rolnnsan  v.  Ridiey,  6  Madd.  2. 

(A)  Trevelyan  v.  Charier,  9  Beav.  140. 
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The  estate,  if  put  tip  for  resale,  will  be  put  up  at  the  chapter  i. 
amount  of  balance  due  to  the  purchaser,  ascertained  as  Tenns  on 

*  which  cstata 

just  *mentioned,(i)  and,  if  there  be  no  advance,  he  must  ^^'J  ^  "- 
keep  the  estate :  in  a  modem  case,  where  permanent  im-  if  mad. 

*  ...  ranee,  pur- 

provements  had  been  made,  it  was  put  up  at  its  im-  ^^""[J""^ 
proved  value,  subject  to  the  question  whether  he  should  At  what 

*  '  .»  *  amount  put 

be  allowed  the  amount  of  such  improvements.(j)  ^p-  * 

In  the  case  of  a  resale,  the  cestuis  que  trust  cannot,  if  ^^Xt^d 
the  estate  were  bought  in  one  lot,  insist  on  its  being  put  ^^^'^^\*oa-[ 
up  in  several  lots,(A:)  nor,  it  is  conceived  allotted  other-  '' 

wise  than  as  it  was  bought ;  to  affect  the  change  they 
must  take  it  off  the  purchaser's  hands  on  the  terms  we 
have  already  mentioned.(/) 
The  third  rule  would  extend  to  a  purchaser  who,  by  Purchawr 

*  having  mora 

sale  of  wood,  minerals,  &c.  had  more  than  repaid  him- 1^°  repaid 

'  '  .  ^  mmsollmusl 

self  his  purchase  money,  expenses,  and  interest  ;(m)  or  SJJbiuiSL 
who  had  made  9.  similar  profit  by  merely  letting  the  pro- 
perty, (which  in  the  case  of  unexpected  public  improve- 
ments might  often  easily  happen  in  the  course  of  a  few 
years,  although  the  original  price  were  perfectly  fair ;)  it 
is  apprehended,  that,  in  either  of  these  cases,  he  would 
have,  not  only  to  reconvey,  but  also  to  pay  the  balance 
found  due  from  him.(n) 

If,  in  any  of  the  above  cases,  the  purchaser  has  paid  PurehaMr 
purchas^money  into  court,  and  it  has  been  invested,  he  "^^  ni*"' 
will  neither  gain  nor  suffer  by  a  rise  or  fall  in  the  funds.(o)  ^^^ 

And,  as  a  general  rule,  a  trustee,  though  free  from  0,^,^1^ 
fraud,  must  pay  the  costs  of  a  suit  occsusioned  by  his  im-  ••«>««* 
proper  dealing  with,  the  estate  :{p)  such  is  the  almost  in- 
variable practice  where  the  cestuis  que  trust  are  infants; (9) 
in  other  'cases,  however,  the  rule  is  sometimes  relaxed  [*25] 

(t)  Vide  supra,  p.  33 ;  Ex  parte  Hughes^  6  Yes.  617. 
(;■)  Wmamson  v.  Seaber,  3  Y.  &  C.  717. 
(*)  8  Yea.  351. 

(«)  York  Buildings  Company  v.  Mackenzie,  8  Bro.  P.  C.  see  p.  71. 
(»)  S.  C,  and  see  6  Yes.  622;  and  the  decree  in  Neesom  v.  Oarksonf2 
Ha.  176 ;  4  Ha.  97. 
W  8  Yes.  351. 
(p)  Sag.  896. 
(q)  See  Sanderson  v.  Walker,  13  Yes.  601. 
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'Chapter!,  wherc  the  trustee  is  free  from  all  moral  blame  ;(r)  and  in 
one  instance  it  would  seem  that  he  was  even  allowed  to 
receive  a  sum  on  account  of  costs.(s) 

Time  allow-      But  a  cBstui  que  trust  wishing  to  impeach  a  sale  must 

pea^bii^'  do  so  within  a  reasonable  time  \{t)  which  generally  is  les^ 
than  the  time  allowed  by  the  statute  of  limitations :  a  de- 
lay of  eighteen  years  has  been  held  to  amount  to  an  im- 
plied confirmation  of  the  transaction  \{u)  ten  years  have 
been  allowed  in  the  case  of  an  individual  ]{v)  and  twelve 
in  the  case  of  creditors  ][w)  but,  the  general  tendency  of 
modern  decisions  is  still  further  to  discourage  stale  de- 

ciasMsmoro  mands ;  a  longer  time,  however,  is  allowed  a  class  of  per- 

favored  than  .         J  O  J  >  *- 

individuals.   SOUS,  as  crcditors,  than  would  be  allowed  an  individ- 

ual.(a:) 
From  what      And  time  will  not  run  against  a  cestui  que  trust  until 

period  time  °  ■^ 

fiegiiu  to  he  be  sui  juris^iy)  and  aware  that  the  trustee  was  impro- 
perly the  purchaser  ]{z)  nor  will  it,  in  general,  run  against 
him,  so  long  as  his  interest  is  contingent,  or  reversion- 
ary,(a)  or  (in  particular)  dependent  on  the  will  of  the  pur- 
chasing trustee,  or  of  a  party  implicated  in  the  breach  of 
trust  :(6)  it  does  not  appear  that  the  poverty  of  the  cestui 
que  trust  is  in  itself  an  excuse  for  laches,{c)  although  it 
would,  probably,  have  an  eflfeot  upon  the  court  if  united 
with  other  circumstances.(rf) 

confiria.         *Lastly,  a  cestui  que  trust  may  confirm  a  voi4^ble  pur- 

tion  of  voida- 
ble Y>urchase 
requlaiie  to.       (r)  Baker  V.  Carter,  1  Y.  &  C.  Ex.  250. 

(s)  See  Dovmess  v.  Grazebrook,  3  Mer.  209. 

(0  1  Jac.  &  W.  59 ;  Lord  Selsey  v.  Rhoades,  1  Bli.  N.  S.  1;  Rudd  v.  &tc- 
cfl,4Jur.882,C. 

(a)  Qregory  v.  Gregory,  G.  Coop.  201 ;  Jac.  631. 

(r)  HaU  V.  Noyes,  cited  3  Ves.  748. 

{w)  Anw.  cited  6  Ves.  632. 

{x)  Whichcote  V.  Lawrence,  3  Ves.  740. 

(y)  Lewin  on  Trusts,  371 ;  CampbeU  v.  Walker,  5  Ves.  678, 682. 

{z)  Chalmer  v.  Bradley,  1  Jac.  &  W.  51 ;  Charter  v.  Trevdyan,  11  CI.  &^ 
Fin.  714. 

(a)  Duke  of  Leeds  v.  Lord  Amherst,  2  Ph.  117;  BenneU  v.  Colley,  5  Sim. 
181 ;  Bowen  v.  Evans,  1  Jo.  &  L.  178 ;  RoberU  v.  TunstaU,  4  Ha.  257. 

(A)  RoberU  Y.  7V«5^fl«,  4  Ha.  267. 

(c)  S.  C. 

(rf)  Gregory  v.  Gregory,  G.  Cooper,  201 ;  and  see  Oliver  v.  OmH,  8  Pri, 
168. 
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chase  by  his  trustee,  &c. ;  but,  to  make  his  confif  mation  ^•p^'^  ^ 
binding,  he  mast  be  8uijuris,{e)  fully  aware  <}f  the  mate* 
rial  facls,(/)  and  that  he  can,  if  he  please,  .impeach  the 
transaction  ;(§")  he  must  be  under  no  undue  influence,(A) 
the  confirmation  must  be  a  solemn  and  deliberate  act,(t) 
free  £nom  any  pressure  resulting  from  the  original  trans- 
action,(y)  and,  in  the  case  of  a  plurality  otcestuis  que  trtist^ 
it  must,  to  be  effectual,  be  the  act  of  ail,(Ar)  as  a  majority 
cannot  bind  the  minority. 

And  we  may  here  remark,  that  conduct,  or  language,  ^JJjJ^p^. 
on  the  part  of  a  cestui  que  trust  who  is  sui  juris^  and  JJ^^^^ 
which,  if  it  had  occurred  upon  or  previously  to  the  com-  SSSSSJ"* 
mission  of  the  breach  of  trust  might  have  amounted  to  ****"** 
acquiescence,  and  have  precluded  him  from  all  right  of 
complaint,  may,  if  it  occur  subsequently  to  the  breach  of 
trust,  be  wholly  insufficient  to  confirm  the  transaction,  or 
to  release  the  trustee  from  liabiUty.(/) 

(e)  CampbeUy.Walker,5ye8.GTSy68Si. 

(/)  Ckalmery,  Bradley,  1  Jac.  dtW.  51;  see  Wedderbwm  v.  WedderbwUf 
4Myl.&Cr.41. 

(^)  lP.Wm8/727. 

(A)  Lewin  on  Trusts,  374.      . 

(0  CarpeiUer  v.  Seriot,  1  Ed,  338 ;  see  />e  Mfntmorency  v.  DevereuXy  7 
CI.  A  Fin.  188. 

ij)  WoodY.  Downes,  18  Ves.  128. 

W6Ve8.628. 

(0  ^'iH^l & Cr. 318 ;  and  sec  2 Ph.  123. 
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^mfH^  '  *CHAPTER  II. 


AS  TO  SALES  BY  FIDUCIARY  VENDORS. 

1.  As  to  the  time  of  sale. 

2.  The  manner  of  sale. 

3.  The  consideration, 

4«  Generalpointsrelaiingtosalesby  fiduciary  vendors. 

SStadK  ^  Under  the  term^  fiduciary  vendors,  we  may  comprise 
Tendon.  agents  for  sale,  assignees  of  bankrupts  and  insolvents, 
mortgagees  with  powers  of  sale,  persons  selling  under  the 
special  authority  of  railway  and  other  acts  of  parliament, 
and,  in  particular,  of  the  lands  clauses  consolidation  act, 
1846,  (and  who  may  be  conveniently  described  by  the 
general  appellation  of  statutory  owners,)  and,  lastly,  trus- 
tees selling  in  pursuance  of  either  an  express  trust  or  only 
a  permissive  power ; — the  term,  trustees,  being  also  held 
to  include  executors,  when  selling  freeholds  or  copyholds 
in  exercise  of  a  power  expressed  or  implied,  and  personal 
representatives  generally,  when  selling  the  chattels  real 
of  their  testator  or  intestate. 
^uAdJS^  ^®  may  consider  sales  by  such  vendors,  with  reference 
222,^' 5*^  to  the  questions.  When  ought  they  to  sell?  How  ought 
they  to  sell  ?  and.  For  what  price  ought  they  to  sell  ? 
and  then  refer  to  some  points  which  cannot  conveniently 
be  classed  under  any  of  the  above  heads. 


•al*. 


Af  to  tilM 
Ibraale.  ' 


[•28] 

AMignoMof 


(1 )  When  ought  they  to  sell  7 

9y  agenti.        Au  agent  for  sale,  should,  subject  to  a  reasonable  exer- 
cise of  discretion,  sell  with  all  convenient  speed. 
*Assignees  of  a  bankrupt  should  also  sell  without  auy 
SSf«"cr!di-  unnecessary  delay  ;(a)  and  any  single  creditor  may  insist 
IStt^niif'  ^^  A  sale  ;  and,  if  he  so  insist,  it  is  doubtful  whether  the 
court  can  refuse  its  assent  ;(&)  until  creditor's  assignees 

(a)  Ex  parte  Goring,  I  Ves.  jun.  169. 

ib)  S.C.s  and  see  6  Yes.  623;  Ex  parU  Miller,  I  Mon.D.SiDeG.iL 
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zxi  chosen,  the  official  assignee  alone  may  sell  under  the  ^^p'^^  "• 
order  of  the  court,  if  the  court  consider  that  delay  would 
be  prejudicial  to  the  bankrupt's  estate ;  after  creditors' 
assignees  are  chosen,  the  official  assignee  is  not  to  inter- 
fere in  directing  the  time  or  manner  of  effecting  a  sale. 

An  assignee  of  an  insolvent,  under  the  1  &  2  Vict.  c.  ^Jjjj'*^  "^ 
110,  must,  in  the  absence  of  special  direction  by  the  court, 
sell,  if  practicable,  within  six  (lunar)  months  after  his  ap- 
pointment ;(rf)  but  a  sale  is  not  necessarily  invalid  by  rea- 
son of  its  being  made  after  such  period  has  elapsed.(e) 

A  mortgagee  with  power  of  sale  may  sell  without  wait-  Monga^M. 
ing  for  the  concurrence  of  the  mortgagor ;  nor  does  a  sti-  ownen. 
pulation  in  the  mortgage  deed  that  the  mortgagor  shall,  if 
required,  join  in  any  sale,  entitle  a  purchaser  to  require 
his  concurrence.(/)[2] 

(c)  12  &,  13  Vict.  c.  106,  s.  40 ;  and  as  to  estate  of  insolrents  petitioDing 
under  5^6  Vict.  c.  116,  see  7  &  8  Vict.  c.  96,  s.  10. 

{d)  See  8. 47;  and  see  last  note. 

(0  Maiktrr,  Priestman,  9  Sim.  352 ;  CoU  v.  Coles,  6  Haw,  517- 

(/)  Corier  ▼.  Morgan,  18  Ves.  344. 
— _  ^-^■^— ^■^^^— ^-^— — ^-^^^—  ^ 

[I]  7*he  Dsnal  discretion  is  to  sell  with  ail  convenient  speed,  which  is 
no  more  than  the  ordinary  duty  implied  in  a  trustee,  and  there  must  ne- 
cessaiilj  be  some  discretion,  which  thp  trustee  may  safely  exercise.  If 
there  are  several  trustees,  one  is  not  bound  to  surrender  his  opinion  as  to 
the  fittest  time  of  sale,  to  the  other ;  and,  acting  providently,  they  may 
buy  in  the  estate ;  but  trustees  who  do  buy  in  an  estate  and  delay  the 
le-sale,  incur  a  great  risk  of  answering  for  any  loss  which  may  be  sus- 
tained.   Sug.  on  Vend.  vol.  1 ,  p.  63. 

The  court  has  refused  to  stay  the  sale  by  trustees,  although  to  be  made 
the  next  day,  and  notice  of  the  intended  sale,  was  alleged  to  be  much  short- 
erthan  usual.    lb. 

[2]  Where  the  trust  for  sale  was  in  the  mortgagee,  the  court  thought 
the  mortgagor  might,  when  due  notice  had  not  been  given,  so  as  to  afford 
a  fair  probability  of  an  advantageous  sale,  relieve  himself,  by  giving  no- 
tice to  the  purchaser  that  he  had  filed  a  biU  to  impeach  the  sale,  and  that 
it  was  better  to  put  him  to  the  inconvenience  of  an  additional  party  to  his 
suit  than  to  risk  a  possible  injury  to  the  mortgagee,  by  interrupting  the 
sale.    Sug.  on  Vend.  vol.  1,  p.  64 ;  6  Madd.  10,  cUed. 

Where  there  was  an  equitable  mortgage,  with  a  power  of  sale,  although 
the  mortgagee  was  precluded  from  selling  the  estate  for  a  stipulated  pe- 
riod, yet,  the  mortgagor  having  become  bankrupt  within  that  period,  the 
court  made  an  order  for  an  immediate  sale,  upon  the  petition  of  the  mort- 
gagee, against  the  wish  of  the  assignees.    lb. 
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^^P^*^ "'  Statutory  owners  must,  of  course,  sell  within  ^ch 
limits  (if  any)  as  to  time  as  are  prescribed  by  the  act  un- 
der which  they  derive  their  powers ;  the  lands  clauses 
consolidation  act,  1846,  seems  to  impose  no  restrictions  as 
to  time  upon  the  purchaseof  lands  by  agreement;  although 
it  limits  the  time  for  compulsory  purchases  by  the  com- 
pany to  a  period  of  three  years  from  the  passing  of  the 
special  act,  unless  some  other  period  be  therein  pre- 
scribed ;(§•)  and  it  would  seem  that,  in  the  absence  of  re- 

[•291  striction,  *even  a  compulsory  power  could  be  exercised 
without  reference  to  lapse  of  time.(A)  It  is  sufficient  if 
the  company,  within  the  limited  period,  give  notice  of 
their  intention  to  take  the  lands,  and  summon,  a  jury  to 
assess  their  value,  (i) 

TruBteetfor  Trustecs  for  sale  are  not,  by  the  usual  direction  to  sell 
with  all  convenient  speed,  precluded  from  exercising  a 
reasonable  discretion  as  to  the  time  of  sale ;  nor  need  one 
co-trustee  adopt  the  opinion  of  another.(J) 

w?to  ^'  ^*  l^i<i  down  that,  in  the  absence  of  any  special  direc- 

•Bii^mniedi.  ^Jq^,  trustecs  for  sale,  should,  subject  to  a  reasonable  exer- 
cise of  discretion,  sell  with  all  convenient  speed  ]{k)  in 
practice,  however,  trustees  of  a  will  or  settlement  are  not 
generally  considered  bound,  under  the  ordinary  trust  for 
sale,  nor  is  it  usual  for  them  to  sell,  except  upon  the  re- 
quest of  some  one  or  more  of  their  cestuis  que  trusty  or 
under  circumstances  which  render  a  sale  necessary  or  ex- 
pedient;(/)  or  unless  the  property  is  not  of  a  permanent 
character :  after  a  bill  is  filed  for  the  administration  of  the 

(jg)  L.  C.  C.  Act,  1845,  sect  123. 

(A)  nicknesse  v.  Lancaster  Canal  Company,  4  Mee.  &  W.  472. 

(i)  Brocklebank  v.  Whitehaven  Jundi/tn  Railtoay  Campanyt  15  Sim.  632 ; 
and  see  Reg.  v.  BimUngkam  and  Oxford  Junction  Railway  Company ^  15  L. 
T.  392. 

( j)  Buxton  V.  Buxton,  1  Myl.  &  Cr.  80 ;  but  see  Taylor  v.  Tabrum,  6 
Sim.  281.  It  has  been  recently  held,  by  the  Vice-chancellor  of  England, 
that  surviving  trustees  can  make  a  good  title  and  receive  the  purchase- 
money,  although  the  trust  instrument  directs  any  vacancy  to  be  filled  up 
within  a  specified  time  which  has  elapsed ;  Warburton  v.  Sandys,  14  Sim. 
622 ;  sed  qu. 

(it)  Sug.  57. 

(/)  Davidson's  Conv.  vol.  iv.  p.  342,  n. 
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trust,  trastecs  cannot  sell  without  leave  of  the  court  ;(m)  ^*p^*'  "• 
it  was,  however,  held  b7  the  Court  of  Queen's  Bench,  in 
a  recent  case,  that  the  power  of  an  executor  to  make  a 
good  title  to  the  chattels  real  of  the  testator  is  not  affected 
by  the  existence  of  an  administration  suit,  so  long  as  there 
is  no  decree  .(n) 

Trustees  of  a  power  of  sale,  with  ^e  usual  trusts  for  f^O] 
reinvestment  in  real  estate,  ought  not  to  sell  except  for  und«^ 
some  good  reason  :{o)  the  court,  however,  will  not  control  Su^'^ 
a  bona  Juie  exercise  of  their  discretion  ;(p)  but  a  sale  by  a 
trustee,  after  a  cestui  que  trust  has  become  absolutely  en- 
titled to  the  property,  is  prima  fade  invalid.(f ) 

When  the  instrument  creating  the  trust  fixes  the  time  J^^^^t^or^of 
for  sale,  this  cannot  be  anticipated  either  by  the  trustees  JJ^tSJif 
or  the  court,  however  ruinous  the  delay  may  be  to  the  Sdiy  ta*"*** 
estate '  e,  g.]  where  a  testator  directed  an  advowson  to  be  P"J"^®***- 
sold  upon  the  death  of  A.  the  incumbent^  the  court  held 
that  it  had  no  jurisdiction  to  sell  in  A.'s  lifetime,  although 
upon  his  death  it  would  be  necessary  to  present  a  new  in- 
cumbent before  any  sale  could  be  effected.(r) 

And,  on  the  other  hand,  where  a  settlement  of  a  rever-  RersnioD 

may  be  fold 

sion,  in  terms  adthorized  a  sale  at  any  time  with  the  con-  H«r  troM 

^  'in  settle- 

sent  o{  the  tenant  for  life  under  such  settlement,  it  was  S^^^^' 

held  that  the  trustees  might  proceed  to  an  immediate  sale,  |^i^>.^i[n 

although  its  effect  would  be,  under  the  trusts  declared  of  2!iu^ 

the  purchase-money,  to  vary  the  rights  of  the  cestuis  que 

trust  by  giving  such  tenant  for  life  an  immediate  iu- 

come.(^) 

Powers  of  and  trusts  for  sale  are  often  exercisable  only  condiuonai 

under  certain  specified  conditions ;  when  this  is  the  case,  ud  uhm 


for 


(m)  Walker  V,  Smalvfood,  Amh.  676. 

(«)  Neeves  v.  Bwrrage^  14  Jar.  177,  sed  qv,, 

\o)  Sag.  69. 

{p)  3  Sag.  Pow.  470 ;  as  to  the  validity  of  a  power  of  sale,  with  refe- 
rence to  the  role  against  perpetoities,  see  Wood  r.  WkUe^  4  Myl.  &  Cr. 
460 ;  Nelson  v.  Callow^  15  Sim.  353 ;  and  cases  cited. 

(?)  Jeffersifn  r.  Tifrer,  9  Jur.  1083,  V.  C.  E. 

(r)  Johnstone  v.  Baber,  8  Beav.  333 ;  see  BUuMow  v.  Laws^  3  Hare,  40 ; 
GoUingv,  Carter,  1  Coll.  653. 

(s)  Qark  r.  Seymour,  7  Sim.  67 ;  and  see  Tasker  y.  Small,  6  Sim.  635 ; 
Blackwood  r.  Borrowes,  4  Dru.  &.  War.  441 ;  Giles  y.  Homes,  15  Sim.  359. 
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<^p^^  °  and  a  sale  is  made  in  breach  of  a  condition,  the  purchased 

safety  would  seem  to  depend  upon  the  following  conside* 

Bubaequent  ratious,  viz :  Ist,  Whether  the  condition  is  subsequent  or 

and  prece-  * 

uoS!  ^'^*"*  precedent ;  and  2ndly,  whether  it  affects  the  title  to  the 

*3l]  *legal  estate :  if  it  merely  affect  the  equitable  title,  an  apt 


Logalo 


'  declaration  in  the  instrument  creating  the  trust  or  power 
will  protect  the  purchaser  against  the  non-performance  of 
a  precedent,(/)  and,  a  fortiori,  of  a  subsequent  condition ; 
.  as  in  the  case  of  an  ordinary  power  of  sale  in  a  mortgage, 
which  usually  contains  a  precedent  condition  that  certain 
notices  shall  have  been  given,  and  defaults  made  in  pay- 
ment ;  but  with  a  declaration  relieving  purchasers  from 
Difflcnitjr     liability  for  a  breach  of  such  condition :  if,  on  the  other 

-where  le^  '  ' 

ont^SiS?'  hand,  the  exercise  of  a  power  is  to  affect  the  legal  estate, 
ro^wi  to     ^®  where  land  is  limited  in  strict  settlement,  and  a  power 
SJSSiuSn.     is  given  to  trustees,  in  certain  specified  events,  to  sell,  and, 
for  that  purpose,  to  revoke  the  old  and  appoint  new  uses, 
here,  unless  the  required  events  occur,  the  old  limitations 
remain  unaffected,  notwithstanding  any  attempted  exer- 
cise of  the  power ;  and  any  declaration  that  purchasers 
shall  not  be  bound  to  see  that  the  events  have  happened, 
would,  it  is  conceived,  be  inoperative.(w) ' 
Rightof  A  tenant  for  life,  under  a  will,  of  the  proceeds  of  sale 

tenant  for  /  «  r 

Mfejjjjnta  of  estates  directed  to  be  sold  with  all  convenient  speed, 

bi'SwL  ^  '^i'^  ^^^^  ^h®  ®"^  ^^  twelve  months  after  the  testator^s  de- 
cease, be  entitled  to  the  rents  of  the  estates,  although  they 
remain  unsold.(r) 

Alto  the  (2.)  How  ought  they  to  sell? 

manner  of  ^     '  o  jr 

Power  to  na     Au  agcut  or  trustee,  simply  authorized  to  sell  by  public 
doe^nm^.  auction  for  a  given  sum,  cannot,  whatever  may  be  the 

thorize  sale         .  /«•        i         n  «  .  /     vr.t 

by  prirato    price  offcrcd,  sell  by  private  contract.(i/?)[lJ 

(0  2  Sug.  Pow.  473* 

(u)  See,  as  to  the  constrnction  of  a  discreticxnaiy  trust  for  sale,  Lord 
JRendleshamv.  Meux^  14  Sim.  249. 
(r)  Vickers  v.  Scott,  3  Myl.  &  K.  500. 

(io)  Darnel  V.  AdoMi,  Amb.  495 ;  In  re  Loft,  8  Jar.  906,  C. ;  Sag.  56. 
■' 

[1]  Sach  a  sale  would  not  be  valid,  although  the  price  was  greater  than 
was  required.    Sug.  on  Vend.  vol.  1,  63. 
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And  an  express  authority  to  sell  by  private  contract,  ^^p**'  "• 
would  not,  it  is  conceived,  justify  a  sale  by  auction  ]{x)  r*^2] 
^unless  the  authority  were  to  sell  for  a  given  sum,  and  pow^to  seu 
the  price  obtained  at  the  auction  (after  payment  of  the  in-  wniract,  au. 

*^  \  r-    /  thonzes  s&le 

cidental  expenses)  exceeded  or  equalled  that  amount.       by  auction. 

Nor  does  an  authority  to  sell  to  A.  for  a  given  sum,  ne-  ^T"^^ 
cessarily  justify  a  sale  to  B.  for  that  (or,  it  is  conceived,  ^*22r 
iny  greater)  8um.(y)[l] 

The  assignees  of  a  bankrupt  may,  although  they  incur  ^J2,°J** 
a  risk  in  so  doing,  sell  by  private  contract;  and  they  are  alSSSpi^' 
justified  in  selling  in  lots  \{z)  we  may  here  remark,  that  a 
sale  under  the  general  order  in  bankruptcy  should  be  con- 
ducted by  the  assignees,  and  not  by  a  mortgagee,  (a) 

The  assignees  of  an  insolvent,  under  the  1  d&  2  Vict  c.  oriiMoiYenti 
110,  (see  s.  47,)  must,  if  practicable,  sell  by  public  auc- 
tion, in  such  manner,  and  at  such  place  or  places  as  shall 
be  directed  by  the  creditors :  if,  however,  they  ineffectually 
attempt  to  sell  by  auction,  they  can,  after  the  expiration 
of  the  time  (six  lunar  months)  limited  by  the  act,  sell  by 
private  contract,  with  the  consent  of  the  major  part  in 
value  of  the  creditors  present  at  a  meeting  duly  convened 
for  the  purpose  :{h)  nor  is  the  sale  necessarily  invalid  by 
reason  of  the  directions  of  the  creditors  as  to  the  manner 
of  sale  not  having  been  strictly  complied  with.(c) 

Mortgagees,  trustees,  and  agents  for  sale,  may,  in  the  ^l^^Jj^ 
absence  of  restriction,  sell  by  private  contract  or  public  JJ^^ 
auction  ;{d)  they  should,  however,  as  a  general  rule,  unless 
specially  authorized  to  .sell  by  private  contract,  sell  by 

(z)  See  and  consider  Daniel  v.  AdamSj  Amb.  495. 

(y)  BidUdy,  Lord  Abinger,  6  Jur.  410,  V.  C.  W. 

{z)  See  Sug.  56. 

{a)  Exparte  Cudd<m,  3  Mon.  D.  &  De  G.  302;  V.  C.  K.  B. 

\h)  MaJtker  y.  PriestTMm,  9  Sim.  352. 

(0  Wright  V.  Mawnder,  4  Beav.  512. 

\i)  Sng.  56. 

[1]  If  the  testator,  by  will,  directe  that  after  the  death  of  his  son,  his  ex. 
eentors  should  seU  his  land,  by  the  advice  of  A.  and  B.  and  A.  die  in  the 
life  of  the  ion,  a  sale  afterwards,  by  the  executors,  wonld  not  be  good,  for 
the anentofA.  as  weU  as  B.  was  essential.    Cio.  £liz.S6;  1  Leon 286; 

3  lb.  106. 
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^^p^*^  °'  auction,  to  avoid  questions  with  their  beneficiaries,  as  to 

whether  the  price  obtained  was  adequate. 
£^M^^  They  may  also,  as  a  general  rule,  sell  either  altogether 
Root  ^r  ^^  parcels  ;(c)  subject,  of  course,  to  a  liability  to  be  'called 
*-  -^  to  account  in  Equity  if  they  adopt  a  mode  of  sale  which 
But  not  in  is  clcarly  depreciatory:  but  it  may  be  doubted  whether, 
aharea;  eveu  at  law,  a  power(/)  of  sale,  extending  to  the  entirety 
of  an  estate,  would  be  well  exercised  by  a  sale  of  an  un- 
standing  divided  share :  and  it  has  been  decided  that  trustees  for 
muatbeMiS  salc  uudor  a  settlement  must  sell  the  standing  timber  with 

with  the  fee.  ° 

the  estate,  although  the  tenant  for  life  be  unimpeachable 
of  waste  ;(§-)  and  that  a  sale  of  the  estate,  apart  from  the 
timber,  is  void  at  law  :{h)  the  same  doctrine  would,  it  is 
conceived,  in  ordinary  cases,  apply  to  a  reservation  of 
minerals,  or  any  other  part  of  the  inheritance,  upon  a  sale 
by  fiduciary  vendors.(t) 
saiM,and        They  are  also  bound  to  use  all  reasonable  diligence  to 

propoaad  a1« 

t«radoM  to,  obtain  a  fair  price  :{j)  if,  therefore,  they  sell  by  auction, 
lyidrertiaed  they  should  givo  duo  *notice  of  and  advertise  the  sale  : 
and,  if  the  estate  have  been  advertised  to  be  sold  in  one 
particular  manner,  (as  in  lots,)  they  should  not  sell  in  any 
other  way,  (as  altogether,  or  under  a  different  plan  of 
allotment,)  without  re-advertising  the  sale  in  accordance 
with  the  proposed  alterations.(A:)[l] 

(e)  Sug.  56.  It  would  appear  that  a  trust  for  sale  of  "  any  part  of  aa 
estate,  at  the  discretion  of  the  trustees,  would  authorize  a  sale  of  the  en- 
tirety. Lard  Rendlesham  v.  Meux,  14  Sim.  249  j  see  Cooke  y.  Fynrrand^  7 
Taunt.  123. 

(/)  Chance  on  Powers,  2441. 

(g)  CockereU  y.  Cholmley,  1  Russ.  &  M.  418. 

(A)  ChdfmUy  y.  Paxtony  3  Bing.  207:  see  a  case  of  Silvester  y.  Bradley, 
13  Sim.  75,  where  it  was,  unsuccessfully,  contended  that  the  inheritance  of 
the  timber  was,  in  equity,  seyered  firom  the  inheritance  of  the  soil ;  and 
BuUer  y.  Barton,  5  Madd.  40. 

(t)  But  not  (it  is  conceiyed)  to  a  reseryation  of  MineSf  on  sales  to  Rail- 
way or  "Waterworks  Companies ;  see  8  Vict.  c.  20,  s.  77,  and  10  Vict  c. 
17,  s.  18. 

if)  3Mer.208. 
.  (^')  Ord  y.  Nod,  5  Madd.  438 ;  see  p.  441. 


[1]  Where  the  sale  by  trustees,  &o.,  is  made  by  auction,  with  all  those 
circumstances  of  caution  which  a  proyident  owner  would  have  applied* 
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A  harsh  and  improvident  sale  by  a  mortgagee,  will  not,  chapter  11. 
however,  be  set  aside  in  Equity,  if  clearly  within  the  oopiwaive 
terms  ot  the  power;  nor  will  a  mere  oflfer,  unaccompa-  «"«®*fJ}**'^J' 
nied  by  actual  tender,  of  the  amount  due  to  him,  be  suffi-  ^*"**- 
cient  to  prevent  a  sale :(/)  where,  as  is  usually  the  case, 
*the  power  is  exerciseable  only  upon  notice,  a  contract       ['34] 
for  sale  is  not  invalid  by  reason  of  its  being  entered  into 
before  the  expiration  of  notice  duly  given  :(m)  but,  where 
the  equity  of  redemption  has  been  incumbered,  and  the 
power  does  not  contain  the  usual  clause  making  an  irregu- 
lar sale  valid  as  in  favor  of  a  purchaser,  a  sale  without 
the  required  notice  is  invalid  as  against  the  subsequent 
incumbrancers,  even  although  the  mortgagor  expressly 
Avaive  the  notice  and  consent  to  the  sale.(n)[2] 

(/)  See  MaUMe  v.  Edwards,  on  appeal,  1 1  Jur.  761;  and  (as  Jortes  v.  Mat- 
Me)  1 1  Jur.  504,  reported  below,  2  Coll.  465 ;  and  see  Grugeon  v.  Gtrrard^ 
4  Y.  &  C.  119.  Money  paid  for  expenses  by  mortgagor  to  mortgagee's  so- 
licitor, under  a  threat  of  an  exercise  of  a  power  of  sale,  but  not  really  due, 
may,  it  seems,  be  recovered  at  law ;  Cloie  v.  PhippSf  7  Man.  &  Gr.  586. 

(m)  Major  v.  Ward,  5  Ha.  598 ;  which  also  see,  as  to  mode  of  giving 
notice :  notice  of  dissolution  of  a  partnership  has  been  held  good,  although 
the  party  served  was  a  lunatic ;  and  the  court  said,  it  would  have  been 
good  had  he  been  totaUy  blind  and  deaf;  Robertson  v.  Lockie,  10  Jur.  533, 
V.  C.  & ;  but  see  other  cases  there  referred  to. 

(»)  F\nrsierY.  Boggart,  15  L.  T.  134,  CI.  B. 

in  the  care  of  his  own  property,  it  would  form  no  objection  to  the  specific 
performance  of  the  contract,  that  the  estate  had  not  obtained  a  full  price. 
Those  wbo  sell  by  auction,  submit  themselves  to  the  chance  of  competi* 
tion,  and  must  abide  by  it.    Sug.  on  Vend.  vol.  1,  p.  63. 

[2]  "  When  a  foreclosure  takes  place  by  a  sale  of  the  mortgaged  pre^ 
mises,  under  a  power,  it  is  usual,  in  England,  to  provide  in  the  mortgage 
ilself  for  due  notice  of  the  sale,  so  as  to  afford  a  fair  opportunity  of  an 
advantageous  sale.  If  the  mortgagee  omits  to  give  proper  notice,  whether 
directed  by  the  power  or  not,  the  sale  may  be  impeached  in  chancery.  In 
New  York,  and  probably  in  other  states,  a  sale  under  a  power,  is  made 
Uie  subject  of  a  statute  provision ;  but,  as  the  title  under  such  a  sale  does 
not  affect  any  mortgagee  or  judgment  creditor  whose  lien  accrued  prior 
to  tke  sale,  it  must  be  rather  a  hazardous  and  unsatisfactory  title,  and  far 
inierior  to  one  under  a  decree  in  chancery,  founded  on  a  view  of  the 
rights  of  all  encumbrancers  who  are  brought  before  the  court  The  sale 
under  a  power,  if  regtdarly  and  fairly  made,  according  to  the  directions 
of  the  .statute,  is  a  final  and  conclusive  bar  to  the  equity  of  redemption. 
This  has'been  the  policy  and  language  of  the  law  of  New  York,  from  the 
time  of  the  first  introduction  of  the  statate  regulations  on  the  subject,  in 

6 
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Chapter  11.       Fiduciary  vendors  are  not,  without  special  authority, 

Sale  under    justified  in  Selling  under  any  unnecessary  and  deprecia- 

conditions,    torv  SDccial  conditious,  (such  as  a  condition  that  the  pur- 

chaser  shall  take,  at  a  valuation,  fixtures  belonging  to  a 

third  person,)  or  conditions  unnecessarily  restrictive  of  the 

purchaser's  right  to  a  marketable  title  ;  it  is  by  no  means 

clear  that,  under  such  circumstances,  they  can  make  a 

title  which  a  purchaser  can  be  advised  to  accept.(o) 

Trustees.,  &c      If  thcv  cmplov  ao  a^ent  to  sell,  or  confide  the  sale  to  a 

employing  j  l       *  o    ^  *  ^.. 

*^*Siibtefor  co-trustee,  &c.,  they  will  be  responsible  for  his  acts.(p) 
his  acta.  j^  seems  to  be  doubtful  whether,  when  a  power  of  sale 

"Sale  with  •  /.     i  \ 

rorueni,  jg  exerciscablc  only  with  a  specified  consent,  a  general 
sufficicnu  prospective  consent  is  sufficient;  or  whether  there  must 
not  be  a  consent  to  the  particular  sale ;  also,  whether  con- 
sent given  after  the  execution  of  the  power  is  sufficient  :{q) 
[*35]  *we  have  seen  that  a  consent  is  not  necessarily  invalid 
by  reason  of  its  effect  being  to  benefit  the  consenting 
party.(r) 

(tf)  1  Mer.  268 ;  3  Dav.  Conv.  95. 

(p)  1  Atk,  87. 

(q)  See  Chance  on  Powers,  727  to  737 ;  and  AUor?unj  Cfcneral  v.  SUveU, 
1  Y.  &  C.  Ex.  559:  as  to  the  question  whether  the  consenting  power  of  a 
tenant  for  life  is  affected  by  the  alienation  of,  or  incombrances  on,  his 
life  estate,  see  5  Jarm.  Conv.  by  Sweet,  161,  et  seq, ;  Warhwion  v,  Fam, 
16  Sim.  625 ;  and  Lord  Leigh  v.  Lord  Ashbwrton^  11  Beav.  470,  (where  the 
life  estate  was  subject  to  judgments,)  and  cases  cited. 

(r)  Clark  v.  Seymour ,  7  Sim.  67,  supra,  p.  30. 

March,  1774.  DooliUle  v.  Lewis,  7  Johns.  Ch.  Rep.  50.  It  was  formerly 
held,  that  though  the  mortgagee  omitted  to  record  the  power,  yet  that  the 
sale  would  be  binding  upon  the  mortgagor,  and  bar  his  equity  of  redemp- 
tion. Wilson  v.  Troup,  2  Cowen's  Rep.  229,  242.  But  the  revised  stat- 
utes are  too  precise  to  admit  of  such  4  latitudinary  construction.  They 
declare  that,  to  entitle  the  party  to  give  notice  and  to  make  the  foreclo- 
sure, it  shall  be  requisite  that  the  power  has  been  duly  registered,  and 
that  every  sale  pursuant  to  a  pow^r,  as  aforesaid,  and  conducted  as  therein 
prescribed,  shall  be  a  bar,  &c.  As  proceedings  under  a  power  are  inpaist 
and  no  day  in  court  is  given  to  the  mortgagor  to  set  up  any  equitable  de- 
fence, a  court  of  equity  will  interfere  where  payments  have  been  made, 
and  not  credited,  aad  stay  the  proceedings,  and  regulate  the  sale  as  to 
the  extension  of  notice,  or  otherwise,  tm  joitiee  may  require,  and  particu- 
larly when  the  rights  of  the  ihfant  heirs  of  the  mortgagor  are  concerned." 
4  Kent's  Com.  190, 191.  Vtm  Bergen  v.  Demturest,  4  Johns.  Ch!  Rep.  37; 
NUhols  V.  Wilson,  ib.  115,  cUed, 
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Chapter  n. 

•  ^^^^^ 

(3)  -4*  to  the  price  for  which  they  should  sell : —  Astoihccon- 

^    '  ^  J  ^  Bideraiion, 

rn»  Hi-  <•  ,  they  muii 

iney  must  sell  for  a  gross  sum  of  money,  unless  any  wirrorgroeB 
other  consideration  be  specially  authorized :  for  instance, 
^  sale  in  consideration  of  a  rent  charge(«)  or  annuity  is 
invalid^^)     Statutory  owners  under  the  lands  clauses  con- 
solidation act(tt)  are  expressly  restricted  to  a  sale  for  a 
gross  sum. 

They  should  use  all  reasonable  dnigence,(i?)  as  if  the  ^^^^ 
estate  were  their  own,  to  obtain  a  fair  price ;  and  there-  ^**"®^ 
fore,  of  course,  should  ascertain  its  value,  even  at  the  ex- 
pense of  a  valuation,  where  circumstances  seem  to  render 
such  a  course  expedient ;  if  bound  to  sell  by  auction,  or 
perhaps,  in  any  case,  they  cannot  safely,  without  special  sm  cannot, 
authority,  fix  a  reserved  bidding  :(i(?)  but  such  authority,  out  authority 
if  possessed,  should  be  exercised;  or,  if  wanting,  should,  J^*^**^» 
if  practicable,  be  obtained.[l] 

It  has  been  recently  held  by  Lord  Langdale^  that  the  Aarigoaa  of 
assignee  of  an  insolvent,  selling  by  auction  at  a  price  be-  Beiiu^'Seiow 
low  the  sum  fixed  by  the  creditors  for  a  reserved  bidding,  PJ[g»jj^ 
could  make  a  good  title  to  a  purchaser ;  but  that  he  was 

(5)  ReiU  V.  Shaw,  %  Sag.  Pow.  Appendix. 

(I)  Reid  T.  SkergM,  10  Yes.  370, 381. 

(»)  Sect.  10. 

(p)  Sag.  57. 

(w)  Taylor  v.  Tabrtm,  6  Sim.  381 ;  see  in  re  Hamlet,  7  Jur.  660 ;  where 
leave  was  givea  to  assignees  in  bankruptcy  to  fix  such  reserved  bidding 
as  the  commissioner  might  approve. 

[1]  Every  trust  deed  for  sate,  is  upon  the  implied  condition  that  the 
trustees  wiU  use  aU  reasonable  diligence  to  obtain  the  best  price ;  and 
that,  in  the  execution  of  the  trust,  they  will  pay  equal  and  fair  attention 
to  the  interests  of  all  persons  concerned.  If  trustees,  or  those  who  act  by 
their  authority,  faU  in  reasonable  diligence— if  they  contract  under  cir- 
camstanees  o£  haste  and  improvidence — ^il'they  make  the  sale  with  a  view 
to  advance  the  particnlar  purposes  of  one  party  interested  in  the  execu- 
tion of  the  trust,  at  the  expense  of  another  party,  a  court  of  equity  will 
not  enforce  the  specific  performance  of  the  contract,  however  fair  and  jus- 
tifiable the  conduct  of  the  purchaser  may  have  been.  The  remedy  of  the 
law  is  open  to  such  a  purchaser,  but  he  has  no  claim  to  the  assistance  of 
a  court  of  equity.     S«g>'  on  Vend.  vol.  1,  p.  63. 
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ciMpcer  n.  answerable  to  the  creditors  if  the  discretion  which  he  had 
r*361       exercised  was  improper.(x) 

Bidding!  *lt  appears(y)  that  the  biddings  for  an  estate  sold  in 

•J^««k.  bankruptcy  may  be  opened  before  conveyance,  upon  terms 
similar  to  those  on  which  biddings  are  opened  in  chan- 
cery ]{z)  and  the  practice,  although  disapproved  of  by  Sir 
E.  Siigden,{a)  has  been  followed  by  Y.  C.  K.  Bruce  in  a 
recent  case^6) 
Fidaei«7  As  a  general  rule,  fiduciary  vendors,  selling  by  auction, 
nwpoonbis   and  usiug  all  proper  precautions  to  effect  an  advantageous 

wO^     loss    OQ  J 

nte  bj.auc-  sale,  iucur  no  responsibility  should  the  estate  sell  below 
its  value ;  and  equity  will  even  help  the  purchaser  to  his 
bargain.(c) 

Stttutory         Under  the  Lands  Clauses  Ck)nsolidation  Act',  statu- 

•wnen  can-  ' 

. not  fix  price  tory  owuers  have  no  power  tofix  the  price  ;  this  must  be 
determined  either  by  a  jury,  or  arbitration,  or  valua- 
tion ;(<{)  it  is  conceived,  however,  that  a  com|)any  agree- 
ing with  a  statutory  owner  to  purchase  at  a  certain  price, 
is  bound,  if  such  price  be  subsequently  ascertained,  in 
manner  prescribed  by  the  act,  to  be  a  fair  value  for  the 
lan4.(6) 
to  iSSiiS!**  Where  real  property  is  settled  in  the  usual  way,  with  a 
SI*Srtt«.  ^^^^^y  for  ^ife>  aiid  a  discretionary  power  of  sale  in  trus- 
tees, and  a  trust  for  reinvestment  of  the  poichase-money 


«:  coM^Jf'  ^^  ^^Tkd^  it  may  be  a  question  whether  the  trustees  could 
***  ^**"  be  advised  to  exercise  the  power  for  the  purpose  of  a  sale 
under  the  Lands  Clauses  Consolidation  Act,  except  under 
a  special  stipulation  that  the  company  shall  bear  the  costs 
of  reinvesting  the  -purchase-money,  in  the  same  way  as  if 
the.saje  had  been  made  by  the  tenant  for  life  under  the 

(x)  Wright  v.  Maunder,  6  Jur.  71 ;  4  Beav.  512. 

(y)  Ex  parte  HuicMinson,  2  Mon.  &  Ay.  727 ;  Ex  parte  Partington,  I 
Ball  &  B.  209. 

(^r)  Infra,  Ch.  XIX. 

(d)  Su^.  61. 
lb)  Ex  parU  Lee,  12  Jur.  995. 

(e)  5  Madd.  440. 
(4)  Sect.  9. 
(e)  See  Prend  Sl  Ware's  Railway  Conv.  69. 
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statutory  power ;(/)  or  with  aa  increase  of  purchase- 
money,  as  a  special  compensation  for  such  costs. 

'Municipal  Corporations  can,  under  the  above  act,  sell 
only  with  the  consent  of  the  Treasury.(g') 

If  the  assignee  of  a  bankrupt,  being  unauthorized  by  the 
creditors,  buy  in  the  estate,  he  will,  unless  they  subse- 
quently sanction  the  step,  he  deemed  a  purchaser  on  his 
own  account  :{h)  and  where  the  assignees  put  up  the  estate 
in  two  lots,  and  bought  in  both  without  authority,  and,  on 
a  resale,  there  was  a  loss  upon  lot  A.,  but  a  gain  upon  Idt 
B,,  they  were  charged  with  the  loss,  and  were  not  allowed 
to  set  off  the  gain.(t}[l] 

And  trustees  for  sale,  mortgagees,  and  agents,  cannot, 
without  incurring  a  risk  of  being  held  liable  for  any  con- 

(/)  See  Sect  80. 

(^)Sect.  15of  Act. 

(A)  Ex  parte  LewiSy  Ex  parte  Buxton,  1  Gl.  &  Jam.  69&3bS:aee  Ex 
parte  Cnddtyn,  7  Jar.  334 ;  S.  C.  3  Mon.  D.  &  De  G.  302 :  and  see  Ex  parU 
TMtiiM,  Sag.  Appendix,  No.  IX. 

(t)  Ex  parte  Leuns,  1  Gl.  &  Jam.  69.  The  mere  patting  up  a  lease  to 
sale  by  assignees  who  have  not  taken  possession,  without  describing  it  as 
having  belonged  to  the  bankrupt,  or  as  belonging  to  themselves,  will  not 
fix  them  as  assignees  of  the  lease,  if  not  knocked  down ;  Turner  v.  Ricli- 
urdton,  7  East,  335 ;  sed  cont/ra,  if  a  sale  be  effected  and  a  deposit  paid, 
although  the  contract  subsequently  go  off;  unless,  perhaps,  it  be  clearly 
shown  that  it  could  not  have  been  enforced ;  Hastings  v.  WUson,  Holt's  N. 
P.  Ca.  390.  As  to  the  lessor's  right  to  compel  assignees  of  bankrupts  or  in- 
solvents to  elect  whether  they  will  accept  or  decline  the  lease,  see  6  Geo. 
rV  c.  16,  s,  75;  12&  13  Vict.  c.  106 ;  s.  145;  1  &2  Vict.  c.  110s.  50;  7&  8 
Vict  c.  96, 8. 12. 


Chapter  II. 


[•37] 

Sale  DT  mu- 
nicipal cor. 
poratioQB. 

Aeujgnee 
buying  in 
eetetela 
liable  to  be 
held  the 
parchaaec 

And  cannot 
setoffexceea 
on  reeale  of 
one  loi,  • 
ag^aion  de- 
ficiency on 
re-eale  of 
another. 


Tnuteee. 
Ac.,  buying 
in  or  re- 
•cindin^ 
cooiract 
liable  for 
Ion ;  aemble. 


[1]  An  assignee  of  a  bankrupt  may  buy  in  an  estate,  with  the  previous 
consent,  or  subsequent  approbation,  of  the  creditors ;  but  if  he  do  so  of 
his  own  authority,  he  will  be  deemed  the  purchaser,  and  held  to  the  bar- 
gain. Upon  a  sale  under  an  order  in  bankruptcy,  upon  a  petition  by  the 
mortgagee,  the  assignees  are  not  allowed  to  have  a  mere  reserved  bidding, 
and  if  they  buy  in  the  estate,  without  authority,  they  will  be  held  to  the 
purchase.  If  they  desire  actually  to  bid  for  the  property,  they  may  have 
permission,  but  then  the  property  may  be  knocked  down  to  them  as  the 
leal  buyers;  nor,  upon  the  sale  of  unincumbered  property  can  the  assignees 
have  leave  to  bid,  unless  under  very  special  circumstances.  Sug.  on  Vend. 
vol.1,  p.  65. 
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Chapter  H.  sequent  loss,  buy  in  the  property,  or  annul  a  contract  for 
sale  without  special  authority  so  to  do.(^') 

(4.)  As  to  general  points  relating  to  sales  by  fiduciary 

vendors. 

vi2d?i!7        ^^  *  general  rule,  fiduciary  vendors  must  show  a  raar- 
lil^'iit^V    I^^^l>l6  ^itle,  and  are  in  all  respects  liable  to  a  purchaser 
MM^eove-    3^g  if  ih^y  ^Qpg  absolute  «nd  beneficial  owners  ;(&)  except 
that  they  ordinarily  enter  into  no  covenants  for  title  beside 
[*38]        the  "covenant  against  incumbrances :(/)  and  their  liability 
«od  c<Mt»     extends  to  costs  in  a  suit  for  specific  performance  ;  they 
have,  however,  a  general  right,  except  in  cases  of  misbe- 
havior, to  recover  such  costs  from  the  estate  of  their  bene- 
ficiaries. 
kgS^uie       Where  an  equitable  fee  is  conveyed  to  trustees  for  sale, 
wTusSSr^  *e  trustee  of  the  outstanding  legal  estate  must  convey  it 
equkllbie      to  them  without  requiring  the  concurrence  of  their  cestui 
que  trust]  but  if  he  do  more  than  merely  so  convey,  he 
will  be  responsible  for  any  breach  of  trust  which  he  may 
thus  facilitate.(m) 
Si*»i5?^      It  is  only  upon  strong  grounds,  and  where  irreparable 
iSSncSSi^^  injury  is  likely  to  be  sustained  by  the  parties  interested, 
or  a  clear  breach  of  trust  is  about  to  be  committed,  that 
the  court  will,  by  injunction,  stop  an  intended  sale  by  fidu- 
ciary vendors.(n)[l] 
fuSKJ^        We  may  here  remark,  that  if  a  person,  either  rightfully 
iS,^!^    ^  wrongfully,  assume  to  act  as  trustee  for  sale,  and  in 
cllpt'i&r'    ^At  character  sign  a  receipt  for  purchase-money,  he  will 

(i)  Ttiylor  V.  TaJbmm,  6  Sim  281 ;  Hill  oa  Trustees,  492 ;  but  see 
Sug.  58. 

(*)  Sug.  61, 63 ;  McDonald  v.  Hwnson,  12  Ves.  277. 

(0  See  Hill  on  Trustees,  269;  WorUy  v.  Prampton,  5  Hare,  560 ;  tidt 
infra,  Ch.  Xn. 

(m)  Angier  v.  Stannard,  3  Myl.  &  K.  566,  567. 

(«)  See  Ex  parte  Montgomery,  1  Ql.  dt  J.  338 ;  MarskaU  v.  Madden,  7  Ha. 
428. 

[1]  Sales  may  be  restrained  in  all  cases,  where  they  are  inequitable,  or 
I  may  operate  as  a  fraud,  upon  the  rights  or  interests  of  third  persons.     Hine 

V.  Handy,  1  John.  Ch.  Rep.  6. 
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be  answerable  for  it,  whether  he  himself  receive,  or  allow  ^^^'''^''  "• 
it  lo  be  received  by  a  straDger.(o)  purrhMc. 

liable. 


•CHAPTER  in.  [-39] 

AS  TO  THE    RELATIVE    DUTIES    OF    VENDORS    AND   PUR- 
CHASERS   PRIOR    TO   THE    SALE. 

1.  As  to  the  disclosure  or  concealment  of  defects^  ificum- 
trances^  ^c.  by  the  vendor, 

2.  As  to  commendatory  and  other  similar  statements 
by  vendor. 

3.  As  to  the  disclosure  or  concealment  of  advantages  by 
purchaser. 

4.  As  to  depreciatory  remarks  or  conduct  by  purchaser. 

We  may  next  advert  to  some  general  rules  as  to  the  rela-  Preliminary 
tive  duties  of  intended  vendors  and  purchasers  before  en-  Jb«rm?L. 
teriijg  into  an  agreement  for  sale :  they  relate  to — 

1st.  The  disclosure  or  concealmtot  of  defects,  incum- 
brances, (fcc,  by  a  vendor : 

2ndly.  Commendatory  and  other  similar  statements  by 
a  vendor : 

3rdly.  The  disclosure  or  concealment  of  advantages  by 
a  purchaser : 

4ihly.  Depreciatory  remarks  or  conduct  by  a  purchaser. 

(1.)  As  to  the  disclosure  or  concealment  of  defects^  incumr  Aato  di^io- 

sun  or  con- 

brances.  (J*c.,  by  a  vendor.  eeaimentof 

'  ^      '     ^  defectB,  in- 

,  -     cnrobran- 

Defects  in  an  estate  may  be  either  pcUent^  that  is,  such  ^^^«^^ 
as  might  be  discovered  by  ordinary  vigilance  on  the  part  vendor  neea 

/.  ..^  i**u  notpolntom 

of  a  purchaser ;  e.  g.  the  existence  of  an  open  lootpatn  patent  de- 
over  *ihe  property ,(a)  or  the  ruinous  state  of  buildings  ;(6)        [MO] 

(a)  Rackham  v.  SiddaU,  I  Mac.  &  G.  607. 

(a)  Oldfield  or  BouiUs  v.  Rownd^  5  Ves.  508.     , 

{b)  Grant  v.  Muni,  Coop.  177.  * 
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Chapter  ni.  or  IcUeut, — that  is,  such  as  the  greatest  attention(c)  would 
not  enable  him  to  discover ;  e.  g:  the  existence  of  defects 
in  a  ship's  bottom  when  sold  afloat  :(d)  it  is  held  that  a 
vendor  is  not  bound  to  point  out  pcUent  defects.(e)[l] 

Buimuat         But  hc  must  not,  either  during  a  treaty  for,  or  while  in- 

not  coQccal  '  o  .^  » 

SsmioS'fim  tendiogj  8,  sale,  endeavor  to  conceal  a  defect,  or  to  divert 

''-  a  purchaser's  attention  from  it :  in  neither  case,  if  proved, 

can  he  enforce  the  agreement  in  equity :(/)  and  in  the 

first,  (as  where  a  vendor,  about  to  sell  a  house,  purposely 

plastered  and  papered  over  a  defect  in  the  main  wall,)(g') 

the  purchaser  may  recover  his  deposit  at  law ;  and  this, 

although  the  estate  be  sold  "  with  all  faults."(A) 

Vendor  But  at  law,  whcro  the  plaintiff,  knowing  that  a  nui- 

agentand     sauce  cxistcd  which  rendered  his  house  unfit  for  a  resi- 

not  cominu- 

hlSmaUriai  clo^ce,  employed  an  agent  to  dispose  of  it,  without  men- 
^'w^^t^en.   tioning  to  him  the  nuisance,  and  the  agent,  upon  being 
tract  utow.  asked  by  the  intended  lessee  whether  there  were  any  ob- 
jection to  the  house,  replied  that  there  was  not ;  a  majority 
of  the  court  held,  that  this  was  no  defence  to  an  action  for 
breach  of  the  agreement  to  take  the  house  \{i)  inasmuch 

(c)  Sug.  383. 

{d)  See  MtUish  v.  MotUux,  1  Pea.  Ca.  15G. 

(c)  Sug.  2. 

(/)  Sug.  2 ;  see  Shirley  v.  StraU<m,  1  Bro.  C.  C.  440  j  Small  v.  ALumd^ 
You.  490. 

{g)  4  Taunt.  785. 

(A)  Schneider  v.  Heath,  3  Camp.  506. 

(/)  C&mfoot  V.  Fmcke  6  Mee.  &  W.  358 ;  and  see  W'dson  v.  FuUcr^  3  Ad. 
&  E.,  N.  S.  (in  error)  C8  j  3  Gale  &  D.  570. 


fl]  The  vendor  is,  undoubtedly,  morally  bound  to  acquaint  the  purcha- 
ser with  the  defects  of  the  subject  of  the  contract ;  though  arguments  of 
some  force  have  been  advanced  in  favor  of  the  contrary  doctrine.  If,  how- 
ever, a  person  enter  into  a  contract,  with  full  knowledge  of  all  the  defects 
in  the  estate,  the  question  cannot  arise.  So  if,  at  the  time  of  the  contract, 
the  vendor  himself  was  not  aware  of  any  defect  in  the  estate,  it  seems  that 
the  purchaser  must  take  the  estate  with  all  its  faults ;  and  cannot  claim 
any  compensation  for  them.  Though  the  disclosure  of  even  patent  de- 
fects in  the  subject  of  the  contract,  may  be  allowed  to  be  a  moral  duty, 
yet  it  is  what  the  civilians  term  a  duty  of  imperfect  obligation.  It  is  a 
well  settled  principle  of  law,  that  if  the  purchaser  was,  at  the  time  of  the 
contract,  ignorant  of  the  defects,  and  the  vendor  was  acquainted  with 
them ;  yet  if  they  were  patent  and  could  have  been  discovered  by  a  vigilant 
man,  no  relief  will  be  granted  against  the  vendor.  And  in  this  respect, 
faulty  follows  the  law. 
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as  the  plaintiff  made  no  false  representation,  and  the  ^^p^  "'' 
agent,  although  he  made  one,  did  not  know  it  to  be  false. 
But,  in  a  suit  for  specific  performance,  the  decision  would  JS^diSkSJ 
doubtless  have  been  in  favor  of  the  lessee ;  and,  in  fact,  dl^JSS^^ 
a  vendor  cannot,  although  the  estate  be  sold  subject  to  all  jp^c^me^. 
*fiiults,(j)  rely  on  the  aid  of  a  Court  of  Equity,  if  he  omit    ™T*4l] 
to  disclose  a  latent  defect  which  the  purchaser  has  no 
means  of  ascertaining.(A:)[l] 

As  to  incumbrances  and  defects  in  title: — A  vendor  Moatpro- 
must  produce  to  the  purchaser  all  documents  of  title  in  ^^^^ 
his  possession(/)  or  power ;  and  inform  him  of  all  material  ^^'q^^ 
facts  not  apparent  thereon  ;(m)  but  he  need  not  direct  at^  ^f^^S 
tention  to  defects,  &c.  apparent  on  the  title  deeds  ;(n)  or  ^^' 
to  any  matter  of  which  the  purchaser  has  actual  or  im-  nor  matter 
plied  notice ;  for  instance,  upon  the  sale  of  leaseholds(o)  p^hiMr 
the  stringent  or  unusual  character  of  the  covenants  need         ^ 
not  be  mentioned  ;  as  notice  of  the  lease  is  notice  of  its 
contents ;  but  there  must,  of  course,  be  no  misrepresenta- 
tion(p)  upon  the  subject,  nor  any  artifice  to  divert  atten< 
tion.[2] 

(»Sng.2. 

(i)  See  lAicas  y.  JameSj  7  Ha.  410. 

(/)  1  Jaim.  C.  by  S.  63. 

(«)  Ckwper,  313;  and  see  Gibstm  v.  D'EsU,  2  Y.  d&  C.  C.  C.  542; 
Siig.6. 

(»)  Sag.  8. 

(p)  HaU  V.  SmiiiK,  14  Ves.  426;  Po^  v.  Garland,  4  Y.  &C.394j  Wal^ 
ter  V.  Maunde,  1  Jac.  &,  W.  181 ;  Smith  v.  Capran,  7  Ha.  189. 

(p)  See  Uie  judgment  in  Pope  v.  Garland^  4  Y.  dt  C.  401, 402,  and  cases 
cited. 


[1]  If  a  vendor  know  that  there  is  a  kUerU  defect  in  his  estate,  which  the 
purchaser  could  not,  by  any  attention  whatever,  possibly  discover,  it  is  not 
clear,  that  he  is  not  bound  to  disclose  his  knowledge,  although  the  estate  be 
sold  subject  to  aU  its  faults. 

[8]  See  Tucker  v.  Woods,  12  John.  Rep.  190;  Judsony,  Wass,  11  John. 
Rep.  525;  duller  y,  Hubbard,  6 Con.  Rep,  13;  CasweU  y.  Black  River  M. 
C0.,  14  John.  R.  453. 

The  «>mff  rules  apply  to  incumbrances  and  defects  in  the  title  to  an 
estate,  as  to  defects  in  the  estate  itself.  Both  law  and  equity  require  the 
vendor  to  deliver  to  the  purchaser  the  instrument  by  which  the  incum- 
brances were  created,  or  on  which  the  defects  arise ;  or  to  acquaint  him 
with  the  facts,  if  they  do  not  appear  on  the  title  deeds.  If  a  vendor  ne- 
glect this  he  is  guilty  of  a  direct  fraud,  which  the  purchaser,  however 
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Chapter  m.      And  it  may,  perhaps,  be  doubted,  whether  the  above 
rule  as  to  notice,  (general  as  are  the  terms  in  which  it  is 
Whether  it    laid  dowUjXf)  would,  if  the  question  arose  in  a  suit  for 
lytrueOkat   specific  performance,  be  held  to  apply  so  as  to  affect  the 
SSw'of  ell  purchaser  with  notice  of  any  matter  in  a  lease  which  is 
toeontenta.  jj^^j  jj^  j^g  nature  incidental  to  such  an  instrument;  whe- 
ther, for  instance,  such  implied  notice,  although  extend- 
ing to  unusual  covenants  on  the  sale  of  the  term,  would 
also  extend  to  a  clause  of  pre-emption  contained  in  a 
lease,  upon  the  sale  of  the  reversion.(r) 
whfttfocta       It  is  conceived,  that  upon  the  purchase  of  an  estate  in 

are  material  *" 

^  this  the    possession,  those  facts  only  are  so  far  material  as  to  ren- 
•'♦jSr**'   der  *their  disclosure  obligatory  upon  the  vendor,  which 
Notmatreva  affcct  his  power  to  givo  to  the  purchaser  that  which  he 
Trelifle  a'     has  coutractcd  for ;  and  that,  if  he  buy  subject  to  a  known 
ttnMe.     '  risk,  circumstances  which  increase  the  amount  of  risk 
need  not,  in  general,  be  stated ;  for  instance,  it  has  been 
held  that  the  grantor  of  a' personal  annuity,  or  his  agents, 
although  bound  to  give  honest  answers  to  all  relevant 
questions  put  by  the  intended  grantee,  need  not  voluntar- 
ily disclose  the  fact  of  his  being  already  under  large 
Except  on     pecuniary  liabilities  ;(^)  but  where  the  consideration  for 

purcoaee  of 

areTerdon.  the  anuuity  is  a  reversionary  interest  belonging  to  the 
purchaser,  the  grantor  is  bound,  in  equity,  to  communi- 
cate to  the  purchaser  the  unhealthy  state  of  the  proposed 
cestui  que  vie,{t) 

{([)  See  Sug.  8. 

(r)  In  Martin  v.  CoUer,  3  J.  dt  L.  506,  Sngden,  C,  intimates  an  opinion 
tliat  the  doctrine  as  to  a  lease  being  notice  has  been  carried  too  far:  and 
see  NeUAorpe  7.  HolgaU,  1  Coll.  203 ;  and  FUght  y.  BarUm,  3  Mnl.  &.  K. 
882. 

(5)  Adamson  v.  Evitt^  2  Rnss.  &,  M.  72. 

(0  Davies  r.  Cooper,  5  MyL  ^  Cr.  270. 

vigilant,  has  no  means  of  discovering.  If,  therefore,  a  seller  knows  and 
conceals  a  fact  material  to  the  title,  there  is  no  principle  upon  which  re- 
lief can  be  refused  to  the  purchaser.  And  it  has  ever  been  held  that  if 
an  attorney  of  a  vendor  of  an  estate,  knowing  of  incumbrances  thereon, 
treat  for  his  client  in  the  sale  thereof,  without  disclosing  them  to  the 
purchaser,  or  contractor,  knowing  him  a  stranger  thereto,  but  repre- 
sents it  so  as  to  induce  a  buyer  to  trust  his  money  upon  it,  a  remedy 
lies  against  him  as  well  at  law  as  in  equity.  See  Sug.  on  Vend.,  vol. 
1,  p.  5  and  6. 
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And  the  mere  preparation  of  an  annuity  deed  by  the  chftptar  m. 
grantor's  solicitor  does  not  place  him  in  any  confidential 
relation  towards  the  grantee,  even  although  no  other  soli- 
citor be  employed  in  the  transaction.(i^) 

A  solicitor,  however,  is  liable,  at  law(t?)  and  in  equity,(t£7)  JJ}?^^" 
■who  by  his  misrepresentation  induces  a  person  to  purchase  JJjSJjpJJgen. 
his  client's  estate  with  a  defective  title.  ****"*• 

We  may,  also,  in  connection  with  the  above  head,  ob-  Purchuer 
'  Bhoaid  Ill- 

serve,  that  a  purchaser  suspecting  that  a  third  person  has  quire  or 

a  claim  on  the  estate,  should,(a:)  in  the  presence  of  wit-  gj^^^*^,^ 
nesses  (who  may  take  notes  of  what  passes, )(y)  inquire  oouwetiaie. 
of  him  whether  such  be  the  fact,  and  the  amount  of  his 
claim ;  at  the  same  time  stating  his  own  intention  to  pur- 
chase :{z)  and  if  such  person  deny  the  existence  of  his  fjjfjgjj^ 
claim,  or  assert  that  it  is  confined  to  a  specified  sum,  he  Ji^ment  o? 
will,  in  equity,  be  bound  by  his  denial  or  assertion  :(a)  ^°**^' 
*but,  although  bound  to  answer  truly,  if  at  all,  he  may,  it       r«43i 
would  appear,  decline  to  answer,  unless  the  intended  pur- 
chaser offer  to  redeem  him.(fr) 

So,  if  the  interest  contracted  for  be  merely  equitable,  Jjjf^. 
the  purchaser  should  inquire  of  the  trustees  whether  there  5^^^^^^ 
are  any  and  what  incumbrances ;   and,  on  completion,  fqif^  °^ 
should  give  them  notice  of  the  sale ;  this  is  advisable  for  ^{^'^io?^. 
the  sake  as  well  of  avoiding  litigation  with  future,  as  of  dSLS^Mve 
discovering  the  existence  of  present  incumbrancers ;  at  Sie^of  !Sai 
the  same  time,  when  the  purchase  is  of  an  equitable  estate  ******* 
in  land,  it  appears  to  be  settled  that  no  priority  is  obtained 
by  inquiry  and  notice. (c) 

The  trustees  will  be  liable  in  equity  if  they  give  false  Trustee  gir. 

«    ja  inc  IftLse  id* 

information,  either  fraudulently  or  merely  through  forget-  {y^»^<«  *■ 
fulness.(cQ 

(it)  Adamson  y.  EoiU^  3  Ross.  &  M.  72. 
(v)  Sag.  6,  n.(/) 
(vf)  Amot  V.  Biscoe,  1  Ves.  s.  96. 
(z)  Sag.  9 ;  Jbbotson  v.  Rhodes,  2  Vem.  554. 
(y)  Doe  V,  Perkins,  3  Dum.  &,  E.  749. 
{z)  2  Vem.  554. 

(«)  Pearson  v.  Morgan,  2  Bro.  C.  C.  388 ;  and  see  6  Ves.  183,  and  3 
Ves.  &B.  111. 
{h)  See  2  Y.  &  C.  C.  C.  390,  Bugden  v.  Bignold. 
(c)  Vide  infra, 
id)  Bmrowcs  v.  Lock,  10  Ves.  470. 
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Chapter  ni» 

Af  to  com-  (2.)  As  to  commendatory  and  other  similar  staiemsnts  by 

■lauiments  a  Veudor. 

by  TeDaor. 

prelSSc^       It  may  be  laid  down  as  a  general  rule,  that  more  ex- 

puffiiSr«tat«-  pi*essions  of  praise  or  affirmations  of  value,  such  as,  that 

'°*"^         an  estate,  sold  as  a  renewable  leasehold,  is  "  nearly  equal 

to.  freehold  f{e)  or  that  land,  in  fact  imperfectly  watered, 

is  "  uncommonly  rich  water  meadow  land ;"(/)  that  a 

house  of  mean  character,  is  "  a  desirable  residence  for  a 

family  of  distinction  ;"(^)  will  not,  however  objectionable 

they  may  be  in  point  of  morality,  avoid  the  contract  in 

Equity. 

terra's?     And  the  rule,  perhaps,  extends  to  any  statement  by  a 

opiS!^?'and  vendor,  which  is,  in  effect,  a  mere  expression  of  his  own 

not  to  BtatA-         ••11  •i"*^ 

mentofiMta.  opmion,  and  does  not  amount  to  an  assertion  of  an  mde- 

[*M]       pendent  *and  ascertainable  fact :  such  as,  a  statement,  on 

the  sale  of  an  advowson,  that  an  avoidance  is  <<  likely  to 

occur  soon  f{h)  or,  on  the  sale  of  renewable  leaseholds, 

that  the  fine  payable  is  "  small  ;"(t)  if  a  purchaser  choose 

to  rely  on  the  vendor's  opinion  as  to  what  is  a  small  fine, 

or  a  probability  of  speedy  avoidance,  he  does  so  at  his 

peril. 

^!^u[ttoS[      A°d  in  the  strong  case  of  the  vendor  of  an  annuity 

rToid'ih^''  stating  that  the  grantor,  (then  in  prison  for  debt  and  in- 

SSSK'in'  solvent,)  "  was  a  man  of  large  property,"  he  was  held  not 

liable  to  an  action  of  deceit  at  law.(J)[l] 

(e)  Penton  v.  Brovme,  14  Ves.  144. 
(/)  ScoU  V.  Hanson,  1  Sim.  13. 
(g)  Magennis  v.  Pallon,  2  Moll.  587. 
(A)  TrotDcr  v.  Newcome,  3  Mer.  704. 
(i)  Penton  v.  Browne,  14  Ves.  144. 
( j)  Davfes  v.  King,  1  Stark.  75. 

[1]  The  rule  of  the  civil  law  was,  simplex  commendatio,  nan  obUgat.  If 
the  seller  merely  made  use  of  those  expressions  which  are  usual  to  sellers, 
who  praise  at  random  what  they  are  anxious  to  sell,  the  buyer,  who 
ought  not«to  have  relied  upon  such  vague  expressions,  could  not,  upon 
this  pretext,  procure  the  sale  to  be  dissolved.  The  same  rule  prevails  in 
our  law.  It  has  even  been  held  that  an  action  could  not  be  maintained 
against  a  vendor  for  having  falsely  affirmed  that  a  person  bid  a  particular 
sum  for  the  estate  although  the  person  to  whom  the  representation  was 
made,  was  thereby  induced  to  purchase  it,  and  was  deceived  in  the  value. 
Not  can  a  purchaser  obtain  any  relief  against  a  vendor,  for  false  affirma- 


•cuon. 
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"Where,  however,  on  the  sale  of  a  life  interest,  the  par-  chapter  dl 
ticulars  described  the  tenant  for  life  as  a  very  healthy  MiaMrtaui- 
gentleman  aged  forty-eight,  whose  life  was  insurable,  and  }j^«j\"j^*  ^^ 
an  insurance  was  guaranteed  at  five  guineas  per  cent.,  g^i  v^^ 
and  it  turned  out  that  the  vendors  had  recently  insured  i^bie  «*"" 
the  life  at  a  rate  less  than  five  guineas  per  cent,,  but  ex-  Sw/^^ 
ceeding  the  rate  usually  charged  on  healthy  lives,  their 
bill  was  dismissed  with  costs,  although  the  purchaser  ad- 
mitted that  he  knew  five  guineas  to  be  more  than  the 
usual  premium.(iE:) 

And  a  false  statement,  by  a  vendor,  of  an  independent  valuation  of 
feet, — as,  that  the  property  has  been  valued  by  a  surveyor  ?Jyor.  ^^' 
at  a  specified  sum, — will,  if  relied  on  by  the  purchaser,  {I) 
avoid  the  contract  at  law  and  in  equity  \{m)  and  might, 
perhaps,  sustain  an  action  at  law :  but  a  vendor  is  not  offer  for  pur. 

cnaso  ol  ob* 

liable  to  such  action  for  the  false  assertion  that  a  third  ^^  ^y  ^^ 

person. 

person  has  ofiered  a  specified  sum  for  the  estate.(n) 

There  would  seem  to  be  a  clear  ground  of  distinction  JJJ^JSi^th* 
between  the  two  last  cases ;  for  a  purchaser  might  natu-  ^^^i^ 
rally  consider  the  opinion  of  a  surveyor  to  indicate  some- 
thing *like  the  market  value  of  the  property,  although  he        t^av^^ 
might  attach  little  importance  to  the  bare  olSer  by  an  in-       ^      ^ 
dividual,  possibly  made  hastily  and  soon  repented  of: 
though  certainly,  in  the  reported  case,  the  purchaser  seems 
to  have  been  directly  influenced  by  the  mis-statement. 
And  a  false  statement  that  a  specified  rent  is  paid  for  Purchaser 

when  liable 
although 

{k)  BreaUy  v.  CoUins,  You.  317.  SSe^tS'on. 

(0  See  dapham  v,  ShiUito,  7  Beav.  146. 

(m)  Buxton  y.  LiOer,  3  Atk.  386 ;  SmdU  v.  AUwood,  1  YoiL  407  j  Sug. 

4;  Lord  Brooke  y.  RounthwcUte,  5  Hare,  298. 

(»)  Sag.  3. 

ti(Hi  of  Talue ;  it  being  deemed  the  purchaser's  own  folly  to  credit  a  nude 
assertion  of  that  nature.  Besides,  value  consists  in  judgment  and  esti- 
mation, in  which  men  may  differ.  And  in  an  action,  it  is  not  sufficient 
to  show,  that  the  vendor  was  guilty  of  a  misrepresentation ;  but  it  must 
be  shown  that  some  deceit  was  practised  for  the  purpose  of  throwing  the 
party  off  his  guard.    See  Davis  v.  Meeker^  5  Johns.  Rep.  354 ;  Marshall 

V.  Peck,  1  Dana's  Ky.  Rep.  611 ;  Dugan  v.  CureUm,  1  Arkansas  Rep.  41 ; 

Morrill  v.  Wallace,  9  New  Hampshire  Rep.  Ill ;  Orueida  Manu.  Co.  v. 

Lawrence^  4  Cowen's  Rep.  440 ;  Sawnders  v.  HatUrman,  2  Iredell,  N.  C. 

Rep.  32 ;  Cross  v.  Peters,  1  Greenleaf,  Maine  Rep.  376 ;  Seymour  v.  Delan^ 

cy,  6  Johns.  Ch.  Rep.  222. 
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^^''''P^'^  ^  the  premise8,(o)  has  been  held  to  subject  the  vendor  to  an 
action  at  law,  although  the  purchaser  did  not  rely  on  his 
statement,  but  made  inquiries  of  other  persons ;  who,  it  is 
presumed,  also  deceived  him.[l] 
*J2^bi«      ^^^  ^^^  ®*"^®  liability  is  incurred  by  a  stranger,  who 
formi^itate.  ^^^jj  f^^^  meve  wautQuncss,  intending  to  deceive,  al- 
though without  any  view  to  gain,  makes  a  false  represen- 
tation to  a  purchaser  as  to  the  value  or  rent  of  the  pro- 
perty ;  nor  is  it  material  that  the  sale  is  by  auction  instead 
of  private  contract  ;(p)  Sir  JE?.  Sugden  says,(j)  citing  Sir 
W.  Crrant,  "  In  cases  of  this  nature  it  will  be  sufficient  to 
show,  1st,  that  the  fact  as  represented  is  false ;  2ndly,  that 
the  person  making  the  representation  had  a  knowledge  of 
a  fact  contrary  to  it."(r)    The  rule  is  othjerwise  laid  down 
by  Mansfield,  C.  J.,  who  says,  that  "  it  signifies  nothing 
whether  a  man  represents  a  thing  to  be  different  from 
what  he  knows  it  to  be,  or  whether  he  makes  a  represen- 
tation which  he  does  not  know  at  the  time  to  be  true  or 
fisdse,  if  in  point  of  fact  it  turns  out  to  be  fsdse  '^{s)  the 
better  opinion,  however,  seems  to  be,  that,  in  order  to  sus- 
teMtuS^  tain  an  action  at  law,  there  must  be  aciucd  fraud;  that 
^USSaL       iS)  either  an  assertion,  (with  or  without  motive,)  of  what 
[*46]        the  party  knows  to  be  untrue,(/)  or  a  communication,  *for 
a  deceitful  and  fraudulent  purpose,  of  that  which  is  in 
fact  untrue,  although  he  may  not  know  it  to  be  so.(t^)[i] 

(o)  Lysney  y.  SeUby,  Ld.  Rajrmond,  1118. 

(p)  BardeU  v.  SpiTiks,  2  Car.  and  K.  646. 

(q)  Sag.  6. 

(r)  Bwrrowei  v.  Lock,  10  Ves.  476. 

(5)  Schneider  y.  Heath,  3  Camp.  506 ;  and  see  1  Bro.  C.  C.  546 ;  3  Ves. 
&.  B.  Ill,  and  Pearson  v.  Morgan,  2  Bro.  C.  C.  388. 

(0  See  Lord  Campbell's  judgment  in  WUde  y.  Gibson,  1  H.  L.  C.  633 ; 
and  cases  cited  infra,  n.(tt) 

(u)  See  JFbster  r.  CharUs,  6  Bing.  396 ;  PolhiU  v.  Walter,  3  B.  &  Ad. 
1 14 ;  Shrewsbury  y.  Blount,  2  Man.  Sb  Gr.  475 ;  FVeeman  r.  Cooke,  6  Dow. 
&  L.  187 ;  T\iyhr  v.  Ashton,  11  Mee.  &,  W.  401. 

[1]  It  seems  that  a  material  misrepresentation  of  a  fact,  by  mistake,  and 
upon  which  the  other  party  is  induced  to  act,  is  a  ground  for  relief  in 
equity,  equally  as  if  it  had  been  a  wilful  and  false  assertion.  M^F^erran 
V.  T\iylor,  3  Cranch.  270;  RoseveU  v.  rulUm,  2  Cowen,  134;  Lewis  v. 
AfLemore,  10  Yerger,  206. 

[1 J  This  principle  was  first  established  in  England,  in  the  case  of  Par- 
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A  representation  that  a  man  is  able  to  answer  an  obli-  chapter  in. 
gatioQ  is  not  binding  unless  in  writing.(i;)  Guarantee  of 

BOlTency 
muflt  be  in 

(3.)  As  to  concecdment  and  disclosure  of  advantages  by  ^>«^- 

the  ptir chaser,  cealmentan^ 

disclosure  o' 

A  purchaser  need  not  disclose  any  fact  unknown  to  the  by^urcE? 

"  Ber 

Ycndor,  which  increases  the  value  of  the  property  itself;  purehaMr 
e.g.  the  existence  of  a  mine.(ir)[2]  ciomc^-^^ 

But  anything,  even  a  mere  word,  which  tends  to  mis-  Tantagea.* 
lead  the  vendor  upon  such  a  point,  will  deprive  the  pur-  fS^^ly 
chaser  of  the  assistance  of  a  Court  of  Equity .(a7)[3]  th^TendnT' 

{v)  9  Geo.  IV.  c.  14,  s.  6 :  see  Haskfck  v.  I^gusson,  7  Ad.  &  El.  86. 
(w)  2  Bro.  C.  C.  420  J  Jac.  178. 
(x)  Jac  178. 

ley  V,  Preaumt  3  Term  Rep.  51,  and  the  doctrine  of  it,  is  now  well  set- 
tled both  in  the  English  and  American  jurisprudence.  Upton  v.  Vail^  6 
Johns.  Rep.  181 ;  Bean  v.  Herrick,  3  Fairfield,  262;  GaUagher  v.  Brunei, 
6  Cowen's  Rep.  346 ;  BenUm  v.  PraU,  2  Wendell's  Rep.  385 ;  Allen  v. 
Addingttm,  7  Wendell's  Rep.  1 ;  S.  C.  11  WendeU,  374 ;  Wise  v.  Wilcox, 
1  Day's  Rep.  22;  Russell  v.  Clark,  7  Cranch's  Rep.  92;  Hart  v.  Tall- 
madge^  2  Day's  Rep.  381 ;  PaUen  v.  Gumey,  17  Mass.  Rep.  182.  The  ^ 
principle  is,  that  fraud,  accompanied  with  damage,  is  a  good  cause  of 
action ;  and  the  solidity  of  the  principle,  says  Kent,  was  felt  and  acknow- 
ledged by  \h&  writers  on  the  civil  law.  (2  Kent's  Com.  490.)  Misrepre- 
sentation, without  design,  is  not  sufficient  for  an  action.  But  if  recom- 
mendation of  a  purchaser,  as  of  good  credit,  to  the  seller,  be  made  in  bad 
faith,  and  with  knowledge  that  he  was  not  of  good  credit,  and  the  seller 
sustains  damage  thereby,  the  person  who  made  the  representation,  is 
botmd  to  indemnify  the  seller.    lb. 

[2]  There  are  many  duties  that  belong  to  the  class  of  imperfect  obliga- 
tions which,  though  binding  in  conscience,  human  laws  cannot  undertake 
directly  to  enforce.  It  is  obvious,  that  all  the  material  facts  ought  to  be 
known  to  both  parties,  to  render  the  agreement  fair,  and  just  in  all  its 
parts ;  and  it  is  against  all  the  principles  of  equity  that  one  party,  know- 
ing a  material  ingredient  in  an  agreement,  should  be  permitted  to  sup- 
press it,  and  still  call  for  a  specific  performance.  See  Pasrker  v.  Grant, 
1  Johns.  Ch.  Rep.  630. 

[3J  In  Turner  y.  Harvey,  1  Jacob's  Rep.  169,  relief  was  given  inequity 

against  a  contract,  where  the  purchaser  knew  that  the  vendors  (who  were 

assignees  of  a  bankrupt)  were  ignorant  of  a  circumstance  considerably 

increasing  the  value  of  the  property.    And  while  it  was  admitted  to  be 

the  general  rule,  that  the  purchaser  was  not  bound  to  give  the  vendor  in- 

fonnatioD  as  to  the  value  of  the  property,  yet  it  was  said  that  very  little 

was  sufficient  to  affect  the  application  of  the  principle,  as  if  a  single  word 

be  dropped  tending  to  mislead  the  vendor.    See  FariMtn  v.  Brooks,  9 

Pick.  Rep.  213. 
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Chapter  m.  ^nd  a  purchaser  is  bound,  in  equity,  to  disclose  any 
^ciS^faci  ^^^^y  unknown  to  the  vendor,  which  increases  his  interest 
iS?s"fn-  in  the  property ;  c.  ff.  the  actual(y)  or  imminent(j2;)  death 
properly!***  of  a  prior  life  tenant 

dlwry^S"'    (4-)  As  to  depreciatory  remarks^  ^•c.,  hy  the  purchxiser. 

marks,  itc^ 

by  purcha.  j^  purchascr  who  has  misrepresented  the  property  to  a 
puichaser    third  persou  desirous  of  purchasing  it,  cannot  enforce  the 

depreciating  .  «*     /    \ 

the  property  coutract  lu  equity.(a) 

buyercannot      A  Durchascr,  howcver,  is  not  liable  to  an  action  at  law 

■ue  itt  *  '  ' 

\&heLher  lia-  ^^^  haviug  depreciated  the  value  of  the  property,  or  the 
uon^at uir"  vendor's  chance  of  sale  :(6)  nor  will  an  action  lie  against 
[♦47]  'a  stranger  for  preventing  a  sale  by  giving  notice  of  his 
claim  upon  the  estate,  unless  it  be  shown  that  such  notice 
was  given  maliciously  :(c)  and,  in  any  case,  in  order  to 
^by  eSLa-  ^upport  au  actiou  for  slander  of  title,  the  plaintiff  must 
^"'  prove  falsehood,  malice,  and  special  damage.((£) 

Aneement  It  appears  that  an  agreement  between  two  persons,  not 
bid  '^linst  to  bid  agaiust  each  other  at  an  auction,  is  not  illegal :  and 

at  sale  per-  o      # 

misBibie.      forms  a  good  consideration  for  an  agreement  giving  to  the 
*  party  withdrawing  his  opposition  at  the  auction  a  right 

of  pre-emption  over  other  property.(e) 
Eff©ct^of         It  may  be  remarked  that,  when  a  written  agreement 
oS"p^umi.  ^tween  the  parties  has  once  been  entered  into,  all  pre- 
nwT^negou.  yious  representations  become  immaterial,  except  for  the 

purpose  of  defence  in  equity,(/)  or  of  rebutting  a  defence, 

and  so  maintaining  the  written  contract. 

(y)  TSimer  v.  Harvey^  Jac.  169 ;  and  see  Davies  v.  Cooper ^  5  Myl.  &C. 
270. 
(z)  EUard  y.  Lord  Llandaff,  I  BaU  &.  B.  241. 
{a)  Howard  v.  Hopkyns^  2  Atk.  371. 

(b)  Vernon  v.  Keys,  12  East,  632 ;  see  p.  638. 

(c)  See  Sug.  423,  and  cases  cited. 

\d)  Brook  v.  Rawl,  19  L.  J.  114,  Exch. 

{e)  GaUonY.Emusi,\  CoW.'i^Z.  • 

(/)  JEfoynei  v.  Hare^  1 H.  Bl.  664. 
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ChmfMt  IV. 

•CHAPTER  IV. 

AS  TO  THE     PARTICULARS    AND    CONDITIONS   OF  SALE. 

1.  General  mcUters  relating  to  particylars  and  condi- 
tions^ and  their  construction, 

2.  Preparaiion  and  contents  of  particulars, 

3.  As  to  the  conditions. 

4.  As  to  what  special  conditions  are  generally  requisite 
in  various  specified  cases. 

5.  General  remarks  on  special  conditions. 

(1.)  Particulars  and  conditions  of  sale,  if  intended  JSSJJ^ 
to  exclude  the  purchaser  from  what  he  would  otherwise  J£n*^^' 
be  entitled  to,  must  be  expressed  in  terms  the  most  clear  fy^iJaSS*' 
and  unambiguous  ;(a)  if  there  be  any  chance  of  reasonable  ^*'^'* 
doubt  or  misapprehension  as  to  their  meaning,  the  con* 
struction  will  be  in  his  favor.(6) 

It  seems,  however,  that  general  expressions  may  not  S^contnl?" 
be  so  read  by  a  purchaser  as  to  make  them  contravene  a  i^S^\^. 
well  known  rule  of  law,  or  universal  custom,  if  they  be  JS*'  *^ 
capable  of  bearing  a  modified  meaning ;  as  where  the 
particulars  stated  that  the  fines  of  a  manor  about  to  be 
sold  were  arbitrary,  it  was,  in  the  opinions  of  Lords  Camp- 
bell and  Brougham,  no  misdescription,  when  it  was  shown 
that,  (the  fines  on  alienation  being  arbitrary,)  those  on  the 
*ad  mission  of  a  widow  to  freebench  were  certain ;  inas-       [*49] 
much  as  such  latter  fines  7iever  are  arbitrary.(c)[l] 

(fl)  Syvums  v.  JaTMi,  1 Y.  &  C.  C.  C.  490. 

\b)  S.  C. ;  SeaUny  v.  Mapp,  2  €olL  C.  C.  562 ;  SmUk  v.  EUis,  14  Jar. 
G82. 

(c)  WKfev.  Ctti<«(w,8Cl.&P.8eepp.786and796. 

[1]  The  comt  will  so  coojstrue  conditions  of  sale,  as  to  endeavor  to  col- 
lect the  meaning  of  the  parties,  without  encumbering  themselves  with  the 
technical  meaning  of  the  words.  Sugden  illustrates  this  rule  as  follows : 
"Where  the  city  of  Liondon  let  an  estate  by  auction  for  a  term  of  years, 
according  to  certain  conditions  of  sale,  by  which  it  was  stipulated  that 
the  purchaser  should  pay  a  certain  rent  before  the  lease  was  granted, 
which  be  accordingly  agreed  to  do,  the  Court  of  King's  Bench  held,  that 
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cta^^rr.      And  even  when  the  conditions  are  such  as  would  not, 

bhid^ba.  under  ordinary  circumstances,  be  enforced  in  equity,  a 

teDtTcmkdii  purchaser  may  be  bound,  if  his  attention  be  drawn  to  their 

their^  objec  objectiouable  nature  before  he  buys ;  as  where,  upon  a 

Mer.*       sale  under  catching  conditions  as  to  title,  he  inquired, 

"  whether  a  good  and  marketable  title  could  be  made  ?" 

and  the  auctioneer  and  vendor's  solicitor  refused  to  insert 

any  such  statemtot  in  the  conditions,  but  said  that  a  good 

title  could  be  made  under  the  existing  conditions^  the 

purchaser  was  held  to  his  bargain.(c{) 

SSSto^      '^^  undertaking  on  the  part  of  the  vendor  will,  it  is 

Sue?  *°"'  conceived,  as  a  general  rule,  be  construed  strictly  in  favor 

of  the  purchaser ;  in  fact,  in  a  recent  case,  where,  in  an 

agreement  for  a  twenty-one  years'  lease  of  a  house  in 

Highbury  Place,  it  was  stipulated,  that  there  should  be  a 

« covenant  by  lessor  for  quiet  enjoyment  by  the  tenant, 

and  not  to  let  any  of  the  land  near  Highbury  Place,  for 

the  purpose  of  making  and  burning  bricks,"  it  was  held, 

by  V.  C.  Wigranij  that  the  lessor  must  show  his  title  to 

bind  the  adjoining  land  by  such  a  covenant  during  the 

]}roposed  term ;  although  it  appeared,  on  the  face  of  the 

agreement,  that  the  lease  was  to  be  granted  under  a  power 

contained  in  a  will  :(e)  but  this  decision  was  reversed  by 

Lord  Cottenham.{f) 

S^i^     As  a  general  rule,  the  particulars  and  conditions  cannot 

SSJSftt^by  ^  contradicted,  explained,  or  added  to,  by  any  verbal 

JS^?*^"  declarations  at  the  time  of  sale  ;(§•)  evidence  of  such  de- 

[*60J       clarations  is  inadmissible  at  law  on  behalf  of  either  *plain- 

{d)  Hyde  y.  DaUawa/if,  6  Jur.  119 ;  4  Beav.  606. 
(e)  Dafoes  y.  Belts,  12  Jur.  412. 
(/)  S.  C,  12  Jur.  709. 

(g)  1  Jac.dDW.639;  Sug.  22;  Higginsan  ▼.  CUrwes,  15  Ves.  521 ;  and 
see  Manser  v.  Back^  6  Ha.  443. 

although  the  money  to  be  paid  could  not  be  strictly  called  a  rent,  the  re- 
lation of  landlord  and  tenant  not  having  then  commenced,  yet  the  parties 
intended  the  money  should  be  paid,  and  it  must  be  paid  accordingly.  Un- 
der an  agreement  for  purchase,  with  a  stipulation  that,  until  the  convey- 
ance is  made,  the  purchaser  shall  pay  and  allow  to  the  seller,  at  the  rate 
of  a  fixed  sum  per  annum,  three  half-yearly  payments  will  create  the  re- 
lation of  landlord  and  tenant,  and  the  sum  payable,  will  be  recoverable  as 
rent."    Sug.  on  Vend.  vol.  1,  p.  27. 
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tiff  or  defendant  ;(A)  and  in  equity  on  behalf  of  the  plain-  Q^i^'^- 
tiff;  even  although  the  defendant  (the  purchaser)  have  Sfon-'^SSlJ 
agreed  in  writing  to  abide  by  the  conditions  and  declara-  SjT^iSSTif 
tions  at  the  sale.(t)[l]  ?,^S?j  % 

And  the  same  rules  apply  between  the  original  pur-  RuTe  the 
chaser  at  a  sale,  and  his  8ub-purchaser.(y)[2]  tSSlx^. 

When  the  auctioneer  has,  at  the  sale,  made  verbal  de-  S^b^iSi. 
clarations  at  variance,  with  the  particulars,  &c.,  a  pur- ^^j^j^j^cia- 
chaser  would  seem  to  be  under  this  disadvantage,  viz.,  that  nil^^h^ 
if  the  court  were  clearly  satisfied  that  he  heard  and  un-  Sfpu!^^, 
derstood  the  effect  of  the  verbal  declarations,  he  probably 
woald  not  obtain  a  decree  for  specific  performance  wUhmU 

(A)  Poweil  v.  EdmuntU,  12  East,  6. 
(t)  Higgvnson  t.  Gowes,  15  Ves.  521. 
( j)  She  Uon  v.  lAvvus^  2  Cromp.  &  J.  41 1 . 

[1]  w  Here  estates  were  put  up  to  sale  by  auction,  and  in  the  printed 
particulars  of  sale  were  stated  to  be  free  from  all  vncwmirances^  they  were 
bought  \>y  a  person  who,  discoyering  that  there  was  a  charge  on  the  estate 
of  £17  per  annum,  refused  to  complete  the  purchase,  in  consequence  of 
which  an  action  was  brought  by  the  vendor ;  and,  although  he  offered  to 
give  in  evidence  that  the  auctioneer  had  publicly  declared  from  his  pul- 
pit,  in  the  auction-room,  when  the  estate  was  put  up,  that  it  was  chained 
in  the  manner  above  specified,  yet  the  court  refused  to  admit  the  evidence, 
as  it  would  open  a  door  to  fraud  and  inconvenience,  if  an  auctioneer  were 
permitted  to  make  verbal  declarations  in  the  auction-room,  contrary  to 
the  printed  conditions  of  sale ;  and  the  plaintiff  was  non-suited.  Sug.  on 
Vend.  vol.  1,  p.  27, 28. 

At  a  sale,  the  article  being  ambiguous,  the  auctioneer  declared  he  was 
only  to  sell  the  land;  and,  every  thing  growing  upon  the  land  must  be 
paid  for.  The  defendant,  the  purchaser,  insisted  he  was  only  to  pay  for 
timber  and  timber-like  trees,  not  for  the  plantation  and  underwood.  The 
declaration  at  the  sale  was  distinctly  proved ;  but,  it  was  determined  ))y 
the  Court  of  Exchequer  that  the  parol  evidence  was  not  admissible.    lb. 

It  has  been  held  that  a  purchaser  of  an  estate  at  auction  is  bound  by  the 
verbal  declarations  of  the  auctioneer,  publicly  made  at  the  sale,  and  be- 
fore the  biddings  coomienced,  not  variant  from  the  terms  advertised,  but 
laerely  additional  and  explanatory ;  and  that  the  purchaser  may  be  com- 
pelled to  complete  his  purchase  according  to  the  terms  so  explained.  Can- 
mm  V.  MUckeUy  2  Des.  325 ;  WaintDrigkt  v.  Read  et  al,^  1  D^.  573. 

[2]  If  A.  buy  at  a  sale,  after  a  formal  explanation  at  the  sale,  which  was 
heaid  by  B.,  and  then  re-sell  to  B.,  the  first  declaration  is  no  more  bind- 
ing upon  B.  than  A.,  and  therefore  A.  cannot  enforce  the  contract,  »•  ex* 
plained  by  the  auctioneer  against  B. 
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^^p'*''^'  the  variations,  supposing  them  to  be  to  his  prejudice  ;(fc) 
SSd^^to*  ^^^i  ^^  ^®  other  hand,  could  he  enforce  specific  porform- 
''^*^'       ance  vnth  the  variations,  supposing  them  to  be  in  his 
favor:  a  purchaser,  buying  under  such  circumstances, 
should  have  the  requisite  alterations  made  in  the  printed 
particulars  or  conditions  before  the  agreement  is  signed 
by  himself  and  the  vendor :  although,  in  cases  where  the 
vendor  is  selling  under  a  power  or  trust,  this  might  occa- 
sionally give  rise  to  questions  with  the  parties  beneficially 
interested. 
parUcuitr        But  any  particular  personal  information  given  to  the 
topurchaw,  purchaser,  as  to  incumbrances,  or  the  title,  or  even  decla- 

or  uCCiarft* 

gjMby^c  rations  on  such  points  by  the  auctioneer,  may  be  given  in 
SS^y"***"'  evidence  by  vendor  or  purchaser  as  a  defence  against  a 
cSc°p^?^  suit  for  specific  performance  according  to  the  particulars, 
fonnance.     ^^  .  ^^^  j^  ^^^  seem  to  be  admissible  on  behalf  of  the 

plaintifi'.(/)[3] 
iotentkmof     Where  the  alteration  was  made  in  the  printed  particu- 
»*««J^««i  lars,  and  the  altered  copies  were  first  produced  in  the 
SSS^MSri  *auclion-room  on  the  morning  of  sale,  and  the  auctioneer, 
[*6l]       having  read  and  sold  by  an  altered  copy,  inadvertently 
signed  agreements  indorsed  on  unaltered  copies,  it  was 
held,  that  a  purchaser  could  not  enforce  specific  perform- 
ance according  to  the  particulars  as  originally  published ; 
although  it  did  not  appear  that  he  had  heard  the  auc- 

(k)  Sug.  23;  OgUvie  y.  F\djanUfe,  3  Mer.  53;   Woodward  v.  MiUer,  3 
Coll.  279. 
(/)  15Ves.23;  lVes.&B.524. 

[3]  It  may  be  proved  that  the  purchaser  pemaed  the  original  lease  be- 
fore the  sale,  as  that  does  not  contradict  the  particulars  of  sale ;  but,  after 
such  evidence  is  received,  it  would  be  difficult  to  act  upon  it,  at  law,  against 
a  direct  statement  in  the  particulars  that  is  to  bind  the  purchaser  to  the 
knowledge  of  a  fact  contrary  to  the  written  statement  For  the  reading 
the  lease  at  an  auction,  by  the  auctioneer,  is  no  excuse  for  a  miadescrip- 
tion  of  the  terAs  of  the  lease  in  the  particulars  of  sale.  Such  evidence 
may  be  used  in  equity  as  a  defence  against  the  specific  performance,  if 
the  parol  variation  was  in  favor  of  the  defendant,  and  the  plaintiff  seek  a 
performance  in  specie,  according  to  the  written  agreement  1  Sug.  on 
Vend.  p.  29, 
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tiooeer  read  the  altered  copy,  or  had  any  knowledge  of  the  '^i'*"^; 
alteralioii.(m) 

If  the  sale  be  slated  to  be  made  "  without  reserve,"  the  I^'bI^" 
eoaplojmieDt  of  a  bidder  to  protect  the  estate,(ra)  or  any  ^^^'  S! 
private  arrangement  equivalent  to  a  reserved  bidding,(o}  teucorrm-' 
will  vitiate  the  sale  even  in  equity  ;  at  law  there  seems 
to  be  an  inclination  to  carry  the  doctrine  still  further ;  and 
where  the  intention  is  to  reserve  a  bidding,  it  is  prudent 
to  notice  it  In  the  particulars  or  conditions.(p][l] 

(8.)  As  to  the  preparation  and  contents  of  the  particulars,  pinicuiu*. 
The  particulars  should  fairly  and  accurately  describe  Dacrfption 
the  estate  ;  if,  although  grammatically  correct,  they  are  'mo  j 
so  obscure  as  to  he  likely  to  deceive  an  ordinary  pur- 
chaser, the  sale  will  be  liable  to  be  set  aside.(7)[2] 

(«)  Mama-  t.  Bad,  6  Ha.  443. 
(n)  Meadaiea  v.  Tanntr,  5  Madd.  34. 
(s)  Robinim  T.  WaU.  10  Beav.  61 ;  2  Ph.  37Q. 
(p)  See  Tluntdi  v.  Haines,  15  Meea.  A.  W.  371, 3T3. 
(j)  Taylor  Y.Marti»daU,lY.  AC.  C.C.G58;  Sfnunuv.Jama,lh.i^6; 
MarUnv. Cotter, 3 J.  &> Lat.  196. 

[IJ  Iflhe  panicnlars  or  advenisemcnU  state  that  the  estate  is  tobesold, 
witl^Ht  reserve,  it  is  clear  the  sale  would  be  Toid  against  a  purchaser,  If 
any  person  were  emp lojed  as  a  puffer,  and  bid  at  the  sale.  The  plain 
meaning  of  the  words  vAOiout  riterve,  in  a  particular  of  sale  is,  that  no 
persOD  will  be  employed  to  bid,  on  behalf  of  the  vendor,  to  keep  up  the 
price  i  and  the  vendor  could  have  no  claim  to  the  aid  of  a  court  of  equity 
to  eoforce  a  contract  against  the  purchaser,  into  which  he  might  have  been 
drawn  by  the  vendor's  want  of  faith. 

[2]  If  the  description  be  substanliaU;  true,  and  be  defective,  or  inaccn- 
rate,  in  a  slight  degree  only,  the  purchaser  will  be  required  to  perform 
the  contract,  if  the  sale  be  fair,  and  the  title  good.  Some  care  and  dili- 
gence mtisi  be  exacted  of  the  purchaser.  If  every  nice  and  critical  objec- 
tim  be  admissible,  and  sufficient  to  defeat  the  sale,  it  would  greatly  im- 
pair the  efficacy  and  value  of  public  judicial  sales  [  and  therefore,  if  the 
purchaser  gets  substantially  the  thing  for  which  be  bargained,  he  may 
generally  be  held  to  abide  by  the  purchase,  with  [he  allowance  of  some 
deduction  from  the  price,  by  way  of  compensation  for  any  small  deficien- 
cy in  the  value,  b;  reason  of  the  vaiiatian.  See  2  Kent  Com.  437 ;  King 
T.  Bardeau,  6  Johns.  Rep.  33. 

Tlie  estate  cannot  be  too  minutely  described  in  the  paiticnlars ;  for, 
allhotigh  it  is  impossible  tbSt  all  the  particulars  relative  to  the  quantity, 
the  sitoation,  Ac.,  should  be  so  specifically  laid  down,  as  not  to  call  Ibr 
some  allowance  when  the  bargain  comes  to  be  executed ;  yet,  if  a  person, 
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""p'""'-      An  Bgreement  to  sell  land,  is,  in  the  absence  of  any  re- 

^j;^^°SJd  strictive  expressions,  an  agreement  to  sell  the  whole  of 

jJSifc"  ""  the  vendor's  interest  therein  ;(r)  and  such  interest,  if  not 

described,  will  be  infened  to  be  an  estate  in  fee  simple ;(«) 

jwiegsi  In-  and,  unless  the  contrary  be  expressed,  the  interest  offered 

l^^^j"  ^°^  ^*'^'  (whether  it  be  absolute  or  qualified,)  will  be  pre- 

ih.(mp«<r-  sumed  •to  be  accompanied  by  all  those  advantages  which 

I-      -l        are  legally  incidental  to  it     Therefore,  an  infringement 

of  the  rule,  Cujtia  est  solum  ejus  est  usque  ad  calum,  is, 

(if  not  mentioned  in  the  particulars,)  sufficient  to  avoid 

the  contract  as  against  the  purcha8er.(/)[I] 

(r)  Oairrr \:Cooper,iBtL. t03. 

(0  Bug.  'i'i9;  Hughes T.  Parker,  8  Mee9.&  W.244i  ani  aee, CaOet  v. 
O-rraU,  4  Y  ,&.  C.  »8, 236. 
(0  Pope  \.  Garland, AY.  aiC.«S3. 

however  Uitk  conversant  vitb  (he  actual  aitnaiion  of  his  estate,  vill  give 
a  dcnciiplinn,  he  must  be  bonod  b;  that,  whether  conveisanl  of  it  or  not. 
Ser  JadsBii  y.Waa,  \\  Johns.  Rep.  535;  M'Farraa  v.  Tai/lor  et  al.,  Z 
Criiieh,70;  Stettv.  GaiMarrf<(a/.,2Bay,  II. 

[IJ  The  conveyance  of  a  vbole  carries  all  its  parts,  as  well  at  law,  as 
]n  eqoitf ,  though  some  of  them  were  not  in  the  view  of  the  parties,  i'far- 
nam r. Brooki, 9 Pii^k. Rep. 212.  AnAndeidotaUmK'siliareandiiUirrest, 
passes  reversionary  a*  well  as  present  estates.  Smelt  v.  SmnU,  10  Pick. 
Rep.  376.  It  ia  said  the  description  of  the  property  cannot  be  too  iniante 
and  acenrate.  And  if  (he  description  is  wrong,  it  will  ccntrol  even  the 
acts  of  the  grantee  in  taking  possession  of  the  estate.  Hence,  where  a 
grantee  is  evicted  fiom  lands  taken  possession  of  under  his  deed,  but  not 
filing  within  the  description  in  the  deed,  he  cannot  recover,  on  the  cove- 
nants of  seisin,  and  for  quiet  enjoyment.  10  Oill  &  John.  7;  14  Wend. 
671. 

In  the  description  of  real  property,  there  are,  in  common  ose,  certain 
technical  terms.  The  word  messuage  is  Bynonymoos  with  dwelling-house. 
t  The  conveyance  of  a  dwelling-house  will  pass  a  shed  end  chaise  house, 

so  connected  with  it  as  to  make  one  boilding.  Hiitim  v.  OiinuM,  5  Shepl. 
263.  And,  if  granted  vrilh  tJte  appurienaneti,  includes  all  buildings  attach- 
ed to,  or  connected  vith  the  honse,  the  cartilage,  gaiden  and  orchard,  and 
the  close  in  which  the  house  stands.  Bat  not  any  greater  quantity  of  land, 
though  nsually  occnpied  with  the  honse.  Land  includes  any  species  ot 
•oil,  and  all  buildings  erected  on  it.  The  word/arm  embraces  amessnage, 
and  all  the  kinds  of  lands  osed  therewith.  Hameitead  farm  does  not  ne- 
cessarily include  all  the  parcels  of  land  owned  by  the  grantor,  though 
lying  and  occnpied  together,  and  though  a  nart  of  tbem  are  conveyed. 
Woedvum  v.  hant,  TS.  H.  Rep.  241 ;  Jacksirth.  Berringer,  16  Johns.  Rep. 
471.  A  giant  of  woods,  passes  the  land  or  an  exclusive  right,  so  far  as  is 
Becessary  for  the  support  sf  the  trees.     Clap  v.  Xhaptr,  5  Mass.  Rep.  968. 
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But  an  agreement  to  sell  land  to  a  rail  way  (w)  or  water-  chapter  iv. 

works  company,(t?)  if  subject  to  the  provisions  of  the  late  JJiS^'jSSjS' 

consolidation  acts,  does  not  include  the  minerals,  unless  ?D^eu>raii. 

they  are  expressly  comprised  in  the  purchase.  tlJJorks^*" 

So,  any  charge  upon  the  estate,  or  right  restrictive  of  paftfeuian 

the  purchaser's  absolute  enjoyment  of  it,  and  the  release  mi^t^nottoa 

of  which  cannot  be  procured  by  the  vendors,  should  be  charges,  or 

^  '  '  righta  re- 

stated; or  the  omission  may,  in  many  cases,  avoid  the  J^{jjj**/ 

sale  as  against  the  purchaser  ]{w)  e,  g,,  a  right  of  sporting  ^^^Sy^^ 

over  the  estate,(2r)  a  right  of  common  every  third  year,(y) 

a  right  to  dig  for  mines,(2;)  a  liability  to  repair  the  church 

chancel.(a)  or  (it  is  conceived)  a  liability  to  heriots,  or 

any  other  right  or  liability  which  cannot  fairly  admit  of 

compensation,  would,  if  undisclosed,  have  that  elSect. 

Rights  of  way  (if  any)  should  be  referred  to ;  for  al-  iiJ«i»"o' 
though  a  mere  non-disclosure  of  their  existence,  might 
not,  in  general,  avoid  the  contract,(5)  the  court  would 
readily  lay  hold  of  anything  in  the  particulars,  ice.  at  all 
inconsistent  with  their  existence,  as  a  ground  for  relieving 
a  purchaser. 

So,  if  the  vendor's  interest  be  in  any  way  determinable,  ^"Jj^^ 
the  fact  should  appear ;  for  when  a  redeemable  annuity  j™g^  ^|: 
was  offered  for  sale,  simply  as  an  annuity,(c)  and  lease-  o^»  *»*•"«• 

(«)  8  Vict.  c.  90, 8. 77. 

(t^)  10  Vict.  c.  17, 8. 18. 

(v)  Sag.  353, 353. 

(z)  Bumellv.  Brown,  I  Jac.  &  W.  172. 

(y)  Qihson  v,  Spwrrier,  Peake's  Ad.  Ca.  50. 

(jzr)  Seaman  v.  Vamdrey,  16  Ves.  390. 

(a)  FffrtOimo  v.  Shirln/,  2  Sw.  223. 

{b)  (Mdfidd  or  Bowles  v.  Rownd,  5  Ves.  508. 

(c)  Gnwri^  V. -Bi*rr»K,  Sug.  29. 


Paslm/rt$  include  pasturage  land  of  the  grantor,  and  also  his  pastures  and 
feedings  in  the  land  of  others.    The  term  meadows  passes  meadow  land. 
Jackson  v.  Hdlstead,  5  Cow.  Rep.  216.    The  term  water  merely  passes  the 
fishery.    To  convey  the  water  itself  the  description  should  be,  so  much 
land  covered  with  water.    The  grant  of  a  river  does  not  pass  the  soil,  nor 
an  island  within  it.     But  land  under  water  passes  as  land  within  the 
bounds  mentioned.    5  Cow.  Rep.  216 ;  1  Wend.  237.    The  word  fenmen#, 
IhoQgh  popularly  applied  only  to  buildings,  includes,  in  law,  everything 
o/a  permanent  nature,  which  is  capable  of  being  holden,  whether  corpo- 
real, or  iiicorpoi«al.    3  HilHaid  on  Real  Prop.  337, 338, 339. 


\ 
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c^p^r  IV.  hold  houses  were  sold,  without  any  mention  being  *made 
of  a  private  act  of  parliament  which  gave  a  company  the 
right  to  purchase  ihem,{d)  the  sales  were  held  invalid. 

But  not  mat-      The  vcndor,  however,  is  not  bound  to  mention  in  the 

ter  of  which  '  '  i     i-      i  •  i 

CariSScS .  particulars  any  matter  affecting  the  property,  and  of  which 
gent'wJi-  ^^®  purchaser  has  notice  :  e.  g-.,  on  the  sale  of  leaseholds, 
SnSS"^*  the  fact  that  the  covenants  and  restrictions  in  the  lease 
^^^^  are  unusually  stringent,  need  not  be  stated :  for  the  pur- 
chaser, having  notice  of  the  lease,  should  satisfy  himself 
as  to  the  contents  before  he  buys.(e) 
orfinetfor        go,  ou  the  Sale  of  copyholds,  the  particulars  need  not 

Spyhoida.    ^^^^^  ^^  ^^^  ^^^^  or  customs  of  the  manor ;  these  being  ge- 
nerally incidental  to  copyhold  tenure.  (/) 
Or  quit  go,  whcrc,  ou  the  sale  of  freeholds,  it  distinctly  appears 

maJSriiS^     by  the  particulars  that  the  land  is  held  of  a  manor,  it  is 
freehold,      conceived,  that  the  vendor  need  not  refer  to  the  existence 
of  quit  rents,  or  even  heriots;(^)  the  fair  and  proper 
Or  etatutorj  coursc,  howcver,  would  be  to  mention  the  fact :  so,  where 

local  taxes.  1.7  1 

land  is  sold  as  fen  land,  the  particulars  need  not  refer  to 
Embanking  and  Drainage  taxes,  to  which  it  is  subject 
under  a  local  but  public  act  of  Parliament.(A) 
Or  notoriou      go,  OU  the  salo  of  lauds  within  the  mining  districts,  any 
toma.  reference  to  the  rights  of  mining,(i)  under  the  local  cus- 

toms, would,  it  is  conceived,  be  unnecessary ;  as  their  ex- 
istence is  matter  of  notoriety. 
But  there  But  the  particulars  must  contain  no  misrepresentation  : 
mifrepie.  e,  g.,  if,  OU  the  salo  of  leaseholds,  the  terms  of  the  lease 
■tateml^m  of  ^^  misstatcd,  the  sale  may  be  set  aside ;  even  although 
iei»  ^.^  the  auctioneer  read  the  lease  at  the  sale.(7') 
u^^  "^      *®^'  where  the  property  thirty-three  feet  in  depth  was 

C54I        described  as  forty-six  feet  deep,  the  purchaser  was  al- 
of  uiuni- 

id)  BaUard  v.  Way,  1  Mee.  &.  W.  520. 

(0  HaU  V.  Smith,  14  Ves.  426  j  Pope  v.  Garland,  4  Y.  &  C.  394 ;  Pater- 
son  Y.  Lang,  6  Beav.  590. 

(/)  See  and  consider,  White  v.  Cuddon,  8  CI.  &  Fin.  766. 

(g)  See  Damerell  v.  Protheroe,  10  d.  B.  20 ;  showing  that  heriots  may  be 
due  in  respect  of  freeholds. 

(A)  Barraud  y.  Archer,  2  Sim.  433 ;  affirmed,  2  Ross,  dt  Myl.  751 . 

(t)  As  to  which  see  Rogers  v.  Brenton,  12  Jar.  263. 

( j)  Flight  V.  Booth,  1  Bing.  N.  C.  369  \  Jones  v.  Edney,  3  Camp.  285,  and 
see  VanY,  Corpe^  3  MyL  &  C.  269i  Flight  v.  Barton,  ib.  282. 
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Imred  an  abatement,  )EiIthough  he  was  the  occupying  te-  ch»t>ter  iv. 

V"^/  periy.al- 

And  the  effect  of  what  would  otherwise  be  notice  may  ocJufmuSn 
be  destroyed,  not  only  by  actual  misdescription  or  mis-  ^rl  "'^'^^*^" 
statement,  but  by  anything  calculated  to  deceive,  or  even  £?iJ^icu- 
lull  suspicion,  upon  the  particular  point ;  as  where  lot  A.  deceive,  or 
(building  land,)  was  expressed  to  be  sold  subject  to  the  don^"^'*' 
rights  of  way  reserved  by  the  existing  leases  of  adjoining  S'^dMc^vo 
property  B.,  and  a  plan,  specially  referred  to  in  the  parti-  ^^^' 
cnlars,  disclosed  a  carriage  way  reserved  over  A.  to  B., 
and  also  a  way  reserved  over  A.  to  another  lot  C,  but  gave 
no  indication  of  another  way  reserved  over  A.  to  B.,  the 
particulars  and  plan  were  treated  as  deceptive,  and  the 
purchaser  was  not  held  bound,  under  the  particular  cir- 
cumstances, to  have  inspected  the  leases.(/)[l] 

So,  where  a  lessee  sold,  (by  way  of  underlease,)  part  JJJjcSti*** 
of  a  demised  estate,  and  the  particulars  mentioned  that  Sidw^Svi-^ 
the  original  lease  contained  a  power  of  re-entry  on  breach  i^/'^ 
of  a  covenant  against  certain  trades  being  carried  on  upon 
the  premises,  and  that  the  purchasers  must  enter  into  simi- 
lar covenants,  but  did  not  state  the  fact  that  some  under- 
leases, already  granted  of  parts  of  the  property,  contained 
no  such  covenants,  the  purchaser  recovered  his  deposit  at 
law.(m) 

Where  a  lease,  which  contains  the  usual  covenant  to  onwieof 

'  lease,  remo- 

deliver  up  the  premises  in  good  repair  at  the  end  of  the  f^g^^hich** 

(k)  King  V.  Wilson,  6  Beav.  124.  « 

(0  jy^kes  Y.  Blake,  4  BiDg.  N.  C.  463 ;  and  see  Gibson  v.  D'Este,  2  Y. 

&  C.  C.  C.  542.  "  • 

(»)  Warifig  V.  Hoggart,  Ry.  &  Moo.  39 ;  and  see  Datoes  v.  Betts^  12 

Jor.  412,  709, 

[1]  The  misrepresentation  may  be  as  well  by  deeds,  or  acts,  as  by  words ; 
by  artifices  to  mislead  as  well  as  by  positive  assertions.  1  Story's  Eq. 
Juris,  sec.  192.  Whether  the  party  misrepresenting  a  fact,  knew  it  to  be 
false,  or  made  the  assertion  without  knowing ;  or  even  if  the  party  inno- 
.  cently  misiepresents  a  fact  by  mistake,  the  eflfect  is  the  same.  The  mis- 
representation, however,  must  be  of  something  material,  constituting  an 
iodncementi  or  motive  to  the  act,  or  omission  of  the  other  party,  and  by 
which,  he  is  actaally  misled  to  his  injury ;  and  it  must  also  be,  in  some- 
thing, in  regard  to  which,  the  one  party  places  a  known  confidence  in  the 
other. 

9 
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Chapter  IV.  term,  is  sold,  and  any  of  the  demised  buildings  hare  l)ecn 

•     Ikilter'"up'   removed,  the  fact  should  be  stated :  the  omission  of  the 

^^mvM    buildings  from  the  particulars  is  not  sufficient.(n) 

j**55  r  *^^  respects  commendatory  statements  and  descriptions 

*  M  in  puffing  in  the  particulars,  we  may  refer  to  the  observations  already 

Btaieincnu*  IQ  r  7  j  * 

particuiara.   made  in  Ch.  III. :  a  fair  and  correct  description  will,  in 
the  average,  be  found  to  be  as  agreeable  with  sound  policy 
as  it  is  with  morality. 
frroiSS  '^      When  a  plan  of  the  estate  is  attached  to,  or  accompanies, 
P**^  the  particulars,  and  is  incorrect,  it  will  be  a  material  con- 

sideration with  a  Court  of  Equity  whether  the  purchaser 
Sie*piIIS??i  ^*s  thereby  misled  :  but,  if  accurate,  it  is  merely  tanta- 
umSlmt w*  mount  to  a  view  of  the  property ;  so  that  when  an  estate 
Muie!^       was  sold  in  lots,  and  it  correctly  appeared  by  the  plan  thai 
lot  1,  an  Inn,  was  supplied  with  water  by  a  drain  leading 
from  a  well  in  lot  4,  this  was  held  not  to  amount  to  any 
engagement  on  the  part  of  the  vendor  that  there  should 
be  any  reservation  of  a  right  to  water  in  the  conveyance 
of  lot  4 :  and  a  bill  filed  by  the  purchaser  of  lot  1  for  conkr> 
pensation,  was  dismissed  with  costs.(o) 
Tn  ptu  So,  on  the  sale  or  lease  of  building  ground,  the  exhibit 

irmtmiMi.  tiou,  ou  the  plan,  of  intended  improvements  on  the  adja- 
proveuMnip.  ccut  land,  docs  not  bind  the  vendor  or  lessor  to  execute 
such  improvements  :(p)  although  it  appears  that  a  vendor 
would  not  be  allowed  to  divide  and  appropriate  the  land 
in  a  different  manner,  so  as  to  attract  an  occupancy  and 
population  entirely  different  from  that  which  would  pro- 
bably have  been  produced  by  acting  on  the  plan  proposed 
and  held  out  at  the  sale  :(q)  nor,  on  the  other  hand,  when 
llllj'iamrta  a  house  is  sold  «  with  all  its  lights,"  does  a  statement  in 
?Md!*°*  the  particulars  that  adjoining  land  is  building-land,  au- 
thorize the  vendor,  or  a  purchaser  of  the  adjoining  land, 
to  build  thereupon,  so  as  to  obstruct  such  lights.(r) 
[*66]  *And  it  may  be  here  remarked,  that  it  is  well  establisb- 

(n)  Granger  v.  Worms,  4  Camp.  83. 

(o)  Pewster  v.  TVrwr,  6  Jur.  144;  and  sec  Dykes  r.  Blake,  4  Bing.  N. 
C.463. 

(ji)  Feoffees  of  Herioi^s  Hospital  v.  Gibson,  3  Dow.  301 ;  Sqyire  v.  Camf- 
bell,  1  Myl.  dD  Cr.  459;  see  Sckreiber  y.  Creed,  10  Sim.  9. 

{q)  Peacock  v.  Penson,  11  Beav.  355. 

(r)  Swansborough  v.  Coventry,  9  Bing.  305. 
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^  thut  where  the  same  person  possesses  a  house,  having  chapiw^.. 
the  actual  use  and  enjoyment  of  certain  lights,  and  also  hou^  ^^ 
possesses  the  adjoining  land,  and  sells  the  house  to  another  j^^t^l  TaLd  " 
person,  although  the  lights  be  new^  he  cannot,  nor  can  any  ^crHghta. 
one  who  claims  under  him,  build  upon  the  adjoining  land 
so  as  to  obstruct  or  interrupt  the  enjoyment  of  those 
lights.(^) 
1  la  the  construction  of  particulars  of  sale,  the  courts  MMnineof 

have  attached  the  following  meanings  to  the  following  Mcpnuionf. 
expressions ;  viz., 

By  the  description  of  a  house  as  "brick- built,"  is  under-  |[*2jlf;J*""* 
stood  brick-built  in  the  ordinary  sense  of  the  word ;  not 
composed  externally  partly  of  brick,  and  partly  of  timber 
and  lath  and  plaster :(/) 

By  "clear  yearly  rent,"  is  understood  a  rent  clear  of  all  "ci«ir 
outgoings,  &c.  usually  borne  by  the  tenant;  but  subject  to  n»t. 
such  (as  land  tax)  as  are  borne  by  the  landlord  :{u) 

The  expression  "farm,"  includes  woodland,  part  of  the  *<nnn;'* 
estate,  although  not  in  the  occupation  of  the  tenant  i{v) 

The  expression  "free  public  house,"  isa  misdescription  "Prwpub. 
when  the  lease  contains  a  covenant  to  take  beer  from  the 
lessor  :(w) 

By  the  expression  "  ground  rent,"  if  unexplained,  is  to  "OrojiKi 
be  understood  a  rent  less  than  the  rack  rent  of  the  premi- 
ses :  its  pro|)er  meaning  is  the  rent  at  which  land  is  let 
6k  the  purpose  of  improvement  by  building  (ar) 

•(3.)  As  to  the  conditions.  [*^^ 

Condi  tiottt. 

In  the  absence  of  stipulation,  a  bidder  at  an  auction  ^^gJJJJ^ 
may,  audibly,  before  the  fall  of  the  hammar,  retract  his  ^Aiiin«. 
bidding(y)  ;[1]  a  condition  negativing  this  right  is  almost 

is)  Per  Curiam,  9  Bing.  309. 

(0  PmceU  V.  DoubUe,  Sag.  30. 

(n)  2  Yes.  KB.  &00. 

(v)  PartmM  r.  MiU^  3  Jar.  356. 

(v)  Janes  v.  Edrtey,  3  Camp.  385. 

(x)  StemaH  v.  AUisttn,  1  Mer.  26. 

(y)  Payne  Y.  Cave,  3  Dam.  &  K  14& 


[1]  Every  bidding  is  nothing  niore  than  an  offer  on  one  side,  which  is  not 
binding  <»  either  side,  trntil  it  is  assented  to,  and  that  assent  signified  on 
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Chapter  IV.  always  inserted,  and  is  recommended  by  Sir  E.  Sugdei^ 
TVheiher  or  who  nevertheless  expresses  his  opinion  that  it  cannot  be 

DO  bidding.  *^  * 

enforced  {z) :  such  a  condition,  however,  was  recently  held 
to  bind  a  mortgagee's  solicitor,  who  bid  at  a  sale  of  the 
mortgaged  property  made  by  the  court  with  the  mortga- 
gee's concurrence.(a)[2] 
iKh^how  ^^  saies  by  auction,  a  reserved  bidding,  if  desired, 
should  be  provided  for  by  the  conditions :  it  does  not, 
however,  appear  that  the  employment  of  a  bidder  merely 
to  protect  the  estate  from  a  sale  at  an  undervalue,  will,  in 
equity,  avoid  the  sale,  unless  it  be  stated  to  be  without 
reserve.(6)[3J 

(z)  Sug.  20. 

(a)  Freer  Y.  Rimnery  14  Sim.  391. 

Qf)  Sug.  IG ;  Woodward  v.  MUler,  2  Coll.  279;  vide  infra,  Ch.  V.  and 
supra,  p.  51. 

the  part  of  the  seller,  by  knocking  down  the  hammer.  It  is  in  the  nature 
of  a  contract,  and  the  ajssent  of  both  parties  is  necessary  to  make  it  bind- 
ing. If  a  bidding  were  binding  on  the  bidder  before  the  hammer  was 
down,  he  would  be  bound  by  his  offer  and  the  vendor  would  not. 

[2]  "  This  condition,"  says  Sugden,  "  was  originally  suggested  to  me 
by  the  case  of  Payne  y.  Cave,  and  it  has  now  become  a  common  condi- 
tion. But  I  always  thought  it  one  that  could  not  be  enforced."  1  Sug. 
on  Vend.  26. 

[3J  It  seems  that  the  employment  of  a  bidder,  by  the  owner,  would  or 
would  not  be  a  fraud,  according  to  circumstances  tending  to  show  inno- 
cence of  intention  or  a  fraudulent  design.  If  he  was  employed  bona  fide, 
to  prevent  a  sacrifice  of  the  property  under  a  given  price,  it  would  be  a 
lawful  transaction,  and  would  not  vitiate  the  sale.  But  if  a  number  of 
bidders  were  employed  by  the  owner  to  enhance  the  price  by  a  pretended 
competition,  and  the  bidding  by  them  was  not  real  and  sincere,  but  a  mere 
artifice  in  combination  with  the  owner,  to  mislead  the  judgment  and  in- 
flame the  zeal  of  others,  it  would  be  a  fraudulent  and  void  sale,  2  Kent 
Com.  539;  Hazel  v.  Dunham,  N.  Y.  Mayor's  Court,  July,  1819;  More- 
head  y.  HutU,  1  Badg.  &  Dev.  Eq.  Rep.  N.  C.  35;  Woodsy.  £ra7i,ib.411 ; 
Wolfe  V.  LuysUr,  1  Hall's  N.  Y.  Rep.  144 ;  Smith  v.  Greenlee,  2  Dev.  N. 
C.  Rep.  126;  Phippenv.  Sti£kney,3  Metcalf,  384. 

"  The  authorities,"  says  Sugden,  "  preponderate  in  favor  of  the  validity 
of  a  person  privately  bidding,  and  the  practice  is  tmiversally  adopted,  and 
ought  not  to  be  lightly  disturbed."  Where  public  notice  has  been  given, 
the  contract  will  be  binding  on  the  purchaser,  although  there  was  no  con- 
test between  real  bidders ;  but  only  the  purchaser  and  the  person  employed 
to  bid,  bid  against  each  other.  And  the  rule  would  seem  to  be  the  same, 
even  where  public  notice  had  not  been  given,  provided  the  bidder  was  ap- 
pointed only  to  protect  the  vendor's  interest.    But  where  a  person  is  em- 
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Oa  a  sale  by  auction,  it  ia  usual  to  require,  by  the  con-  ^^p^*^  ^' 
dilions,  payment  of  a  deposit  by  the  purchasers;  and,  in  ^^^j^ 
many  cases,  this  may  be  a  prudent  precaution  on  a  sale  by  J^JSTl'^^ 
private  contract :  if  the  deposit  will  amount  to  a  large  sum, 
it  may  be  -well  to  provide  for  its  investment,  (exchequer 
bills  are  usually  selected,)  in  order  that  there  may  be  no 
loss  of  interest,  nor  liability  from  the  depreciation  of  se- 
curities. 

It  is  also  the  ordinary  practice  to  insert  a  condition  that  Jf^J[|jJ^^|]^ 
the  vendor  shall,  within  a  specified  time,  at  his  own  ex- 
pense, make  and  deliver  to  every  purchaser  an  abstract  of 
the  title  to  the  lot  or  lots  purchased  by  him ;  but  the  ven- 
dor is,  independently  of  any  condition,  bound  to  deliver 
an  abstract ;  a  delivery  of  the  title  deeds  is  not  *suffi-  [*5S] 
cient  :(c)  the  condition,  however,  is  useful  as  fixing  the 
time  for  delivery. 

When  the  lots  are  small,  and  the  title  is  voluminous,  it  RMtncUT* 
may  be  well  to  provide,  that  no  purchaser  whose  aggre-  SJ^?''* 
gate  purchase-money  shall  not  amount  to  a  specified  sum  dleDu^'^ 
shall  be  entitled  to  an  abstract,  (or  an  abstract  going  be- 
yond a  certain  date,)  except  at  his  own  expense :  in  such 
a  case  it  may  be  well  to  stipulate  that  a  full  abstract  shall 
be  deposited  with  the  vendor's  solicitor,  or  elsewhere,  for 
inspection  by  purchasers. 

If  any  other  condition  refer  to  "  the  delivery  of  the  ab-  "  Abitoci," 
stract,"  this,  in  any  question  as  to  time,  will  be  held  to  ;;i^!?Ji^ 


(c)  Sug.  431 ;  Honu  r.  Wlngfidd,  3  Scott,  N.  R.  340. 

ployed,  not  for  the  defensive  precaution,  with  a  view  to  prevent  a  sale  at 
an  under  value,  but  to  take  advantage  of  the  eagerness  of  bidders  to  screw 
up  the  price,  that  will  be  deemed  a  fraud.  Neither  do  the  cases  authorize 
the  vendor  to  appoint  more  than  one  person  on  his  behalf.  Though  pro- 
per that  a  vendor  should  appoint  a  person  to  guard  his  interests  against 
the  intrigues  of  bidders,  it  does  not  follow  that  he  may  appoint  more  than 
one.  Such  a  proceeding  would  be  fraudulent.  It  would  be  simply  a 
mock  auction.    See  Sug.  on  Vend.,  vol.  1,  p.  22. 

In  South  Carolina,  in  the  case  oi  Jenkins  v.  Hogg^  2  Const  Rep.  821, 
it  was  held  that  the  employing  a  person  to  bid  on  the  part  of  the  vendors, 
at  a  public  sale,  is  not  Illegal ;  and  that  a  purchaser  at  such  sale  will  be 
compelled  to  complete  his  purchase,  although  he  had  no  notice  that  such 
person  was  so  employed,  and  the  price  by  such  means  was  carried  much 
beyond  the  real  value. 
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Chapter  IV.  mean  the  delivery  of  a  perfect  abstract  :(rf)  i.  c,  an  ab- 
stract as  perfect  as  the  vendor  could  furnish  at  the  time 
of  delivery. (c) 

Eff«ctofnon-      If  the  vcudoT  fail  to  deliver  a  perfect  abstract  within 

rtelivenr  of,  • 

M  to'Iiiir^  the  time  specified,  the  purchaser  is  relieved  from  any  con- 
dition binding  him  to  object  to  the  title  within  a  given 
period  from  delivery  of  the  abstract :(/)  it  is  not  unusual 
to  guard  against  this  rule,  by  providing,  (in  the  condition 
as  to  objections,)  that  "an  abstract  shall,  as  regards  any 
objection  or  requisition,  be  considered  perfect,  if  it  supply 
the  information  suggesting  the  same,  although  it  may  be 
otherwise  defective."(g^) 
STiiiSL^of       I'  i»  usual,  and  proper,  in  every  case,  to  specify  in  the 
«nd*Si*iirili.  conditions  the  day  on  which  the  purchase  is  to  be  com- 
**"*•         pleted,  and  from  which  day  the  purchaser  is  to  have  pos- 
session of  the  estate,  or  (if  it  be  in  lease)  receipt  of  the 
rents  and  profits,  and  to  pay  interest  upon  the  purchase- 
money  if  not  then  paid ;  and  up  to  which  day  the  vendor 
is  to  pay  the  outgoings.    This  condition,  as  to  time,  will 
[*59]       *not,  however,  in  ordinary  cases,  be  binding  in  equity, 
unless  time  be  declared  to  be  of  the  essence  of  the  con- 
v'lte'for  ''^  tract.(A)    It  is  generally  thought  best  to  provide  that  the 
u!^  InlSi  arrangement  as  to  payment  of  interest  and  receipt  of  the 
•veocs.        profits,  &c.,  shall  hold,  whatever  may  be  the  cause  of  de- 
lay in  completion :  and  it  was,  until  recently,  the  general 
S^uSn.'**  opinioiij  that  the  purchaser  must,  under  such  a  condition, 
pay  interest  during  the  time  spent  in  clearing  up  the  ti- 
tle :(t)  although,  of  course,  it  would  not  justify  the  vend- 
or in  wilful  delay  \{j)  but,  where  the  expression  was,  "  if 
from  any  cause  whatever  the  purchase-money  shall  not 
be  paid  on,  &c.,  the  purchaser  making  default  shall  pay 
interest,"  &;c.,  it  was  decided,  that  the  purchaser  was  ex- 
empted from  payment  of  interest  when  the  delay  arose 

(d)  Hobson  V.  BeU,  2  Beav.  17. 

(e)  MarUy  v.  Cook,  3  Ha.  111. 

(/)  Blacklow  Y  Laws,  2  H^  40 ]  SauMy  v.  HuU,  2  Myh  &Ct.2\\, 
(g)  And  see  also  t»/ra,  Ch.  VIII. 
(A)  Vide  infra,  Ch.X, 

(i)  See  Greenwood  v.  Churchill^  8  Beav.  413 ;  EsdaOe  v.  Stephenson,  I 
*Sira.&St.l22. 

U)  S.  a  I  see  the  jadgment  in  De  Vism  v.  De  Visme^  1  Mac.  &  G.  336. 
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Irom  the  state  of.  the  title ;  inasmuch  as  he  had  made  no  ^^'p**^'"  ^^- ' 
default  :{k)  in  a  modern  case,  at  law,  where  the  agree* 
ment  was  that  the  purchaser  should  pay  interest  from  the 
day  fixed  for  completion,  if  completion  "  should  be  delay- 
ed on  his  part,"  and  the  vendor  and  his  trustee  were  ready 
to  complete  on  the  day  named,  but  the  purchaser  was  not 
pre{^red,  and  afterwards,  when  the  purchaser  was  ready, 
the  vendor's  trustee  refused  to  concur,  it  was  held  that  in* 
terest  was  not  payable  after  the  latter  date  :(l)  in  a  recent  JOe  vismeyr, 

Dt  Visine. 

important  case,(97i)  where  the  purchase  was  to  be  com* 
pleted  and  the  money  paid  on  a  certain  day,  "  but,  if  the 
purchaser  should  fail  in  making  such  payment,  then,  from 
whatever  cause  the  delay  might  have  arisen,"  interest  was 
to  be  paid  at  five  per  cent. ;  and  considerable  delay  arose 
in  making  out  the  title,  it  was  held,  either  that  the  pur- 
chaser *wa8  not  bound  to  pay  interest  until  a  good  title  ,  [*tiO] 
was  shown,  or  that  if  bound  by  the  condition  to  such 
payment,  he  was  entitled  to  an  equivalent  compensation 
from  the  vendor :  probably  a  condition  that  '^  if,  from  any 
cause  whatever,  other  than  the  wilful  and  capricious  re- 
fusal of  the  vendor  to  make  out  his  title  or  to  convey  his 
estate,  the  piurchase  shall  not  be  completed  on  the  speci- 
fied day,  the  purchaser  shall  thenceforth  pay  interest  on 
so  much  of  his  purchase-money  as  for  the  time  being  shall 
remain  unpaid,  and  shall  have  no  claim  to  compensation 
in  respect  of  the  delay  in  completion,"  might  escape  the 
rule  laid  down  in  De  Visme  v.  De  Visme. 

We  may  here  remark  that  an  agreement  that  if  the  condiiionfor 
purchase-money  is  Qot  paid  at  the  time  fixed  for  comple-  nm  in  wn 
tion,  the  purchaser  shall  pay  "  in  lieu  of  interest  upon  the  notuBurioi. 
same  a  clear  rent  of  —  L  per  annumj^  is  not  usurious  by 

{k)  Denning  v.  Herhdersm,  1  De  G.  &  S.  689 ;  12  Jar.  89. 
(/)  Perry  v.  Smith,  1  Car.  &  M.  554. 

(m)  De  Visme  v.  De  Visme,  I  Mac.  &G.  336  j  videinfra,  Ch.  XUI.  aa  to 
payment  of  interest. 
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^^^^**'^-  reason  of  the  rent  exceeding  the  amount  of  interest  at  5/. 
per  cent,  on  the  purcha8e-money.(n)[l] 

uSiESJSt  '^  **  usual  upon  a  sale  by  auction,  to  provide,  that  the 
vendor  shall,  upon  pajrment  of  the  purchase-money,  exe* 
cute  proper  conveyances  to  the  respective  purchasers,  of 
the  lots  purchased  by  them  respectively ;  such  convey- 
ances, d&c,  to  be  prepared  by  and  at  the  expense  of  the 
respective  purchasers,  and  by  them  tendered  for  execu^ 

(n)  Sjnurier  v.  Mofoss,  1  Yes.  jan.  537. 

[1]  As  a  general  rale,  where  the  transaction  is  sabstantially  a  loan» 
upon  an  understanding  that  the  money  or  tiling  lent  is  to  be  returned,  at 
all  events,  the  lender  cannot  lawfully  reserve  or  take  to  himself  anything 
in  the  shape  of  interest  or  profit,  beyond  the  amount  of  interest  at  the  legal 
rate ;  and  no  shift  or  contrivance  for  this  purpose,  will  be  allowed  to  take 
the  case  out  of  the  statute.  Frequent  instances  of  what  are  deemed  shifts 
or  contrivances  to  elude  the  statute,  are  where  the  loan  is  made  in  a  de- 
preciated currency,  or  in  bonds,  notes,  or  goods  of  a  less  value  than  their 
nominal  amount ;  or,  where  the  advance  of  money,  although  exhibiting 
all  the  characteristics  of  a  loan,  is  made  to  assume  the  form  of  a  purchase 
of  a  rent  charge,  or  an  annuity,  payable  out  of  lands,  and  exceeding  law- 
ful interest,  on  the  sum  advanced.  And,  where  the  borrowing  of  money 
is  accompanied  by  the  grant  of  a  lease,  by  the  borrower  to  the  lender,  the 
latter  taking  advaptage  of  the  necessities  of  the  former,  to  obtain  a  lease 
at  rent  less  than  the  fair  yearly  value  of  the  lands,  or  upon  more  advan- 
tageous terms  than  he  otherwise  could  have  done,  at  the  same  time  re- 
serving to  himself  full  interest  upon  the  money  lent.  The  true  question 
seems  to  be,  whether  the  substance  of  the  transaction  was  really  the  loan 
of  money,  or  the  creation  of  a  debt,  whatever  may  be  the  form  of  the  con- 
tract ;  and,  if  found  to  be  so,  then,  whether  the  lender  or  payee  stipulated 
for,  or  secured  to  himself,  by  means  of  the  loan,  and  arising  either  from 
it,  or  from  anything  connected  with  it,  and  forming  a  part  of  the  same 
transaction,  any  profit  or  pecuniary  advantage  he  would  not  otherwise 
have  been  entitled  to,  exceeding  the  rate  of  interest  allowed  by  law.  A 
profit  made,  or  loss  imposed,  on  the  necessities  of  the  borrower,  whatever 
form,  9hape,  or  disguise  it  may  assume,  where  the  treaty  is  for  a  loan, 
and  the  capital  is  to  be  returned  at  all  events,  has  always  been  adjudged 
to  be  so  much  profit  taken  upon  a  loan,  and  to  be  a  violation  of  those 
laws  which  limit  the  lender  to  a  specified  rate  of  interest.  And  also  where, 
'  in  connection  with  the  loan  of  money,  and  a  part  of  the  transaction,  the 
lender  sells  to  the  borrower,  while  in  embarrassed  circumstances,  bonds, 
goods,  or  other  things,  at  a  price  exceeding  their  real  value,  and  includes 
the  amount  in  the  security  for  the  loan.  See  DcwddU  v.  Lenox^  2  Edw. 
Ch.  Rep.  267 ;  Nourse  v.  PHtm,  7  Johns.  Ch.  Rep.  69  j  Bank  of  the  United 
Stales  v.  Owens,  2  Pet.  Rep.  527 ;  lAoyd  v.  ScoU,  4  Pet.  Rep.  205 ;  Eagkson 
V.  ShatweU,  1  John.  Ch.  Rep.  535 ;  Morgan  v.  Schermcrlunjif  1  Paige  Ch. 
Rep.  544. 
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lion  at  a  specified  time  and  place :  the  condition  is  scarcely  chapter  iv. 
necessary ;  for  the  contract  in  itself  gives  the  purchaser  a 
right  to  a  conveyance  upon  payment  of  his  purchase- 
money  ;  and  he  is,  prima  faciei  bound  at  his  own  expense 
to  prepare  and  tender  it.(o) 

li^  wheie  property  is  sold  in  lots,  any  part  comprised  in  For  appor. 
two  or  more  lots  be  upon  lease  at  one  entire  rent,  or  if  all  n^n  ^^« 
or  any  part  of  the  property  comprised  in  one  lot,  be  let  ^  "^    ^ 
together  with  other  property  at  one  entire  rent,  the  con- 
ditions *must  provide  for  its  apportionment ;  and,  although        [*61] 
not  strictly  necessary,  it  may,  by  way  of  precaution,  be 
well  to  provide,  that  the  concurrence  of  the  tenant  shall 
not  be  required.(p) 

Upon  the  sale  of  land  used  for  agricultural  purposes,  it  as  to  enpa, 
may  be  often  necessary  to  insert  a  condition  as  to  the 
growing  crops  being   taken  and  paid  for  by  the  pur- 
chaser. 

If  the  property  be  in  lease  at  the  time  of  sale,  the  pur-  sight  to,  if 
chaser  will,  of  course,  be  subject,  in  this  respect,  to  the  ^  ^ 
rights  of  the  tenants :  if,  however,  it  be  in  hand,  and  no- 
thing be  said  as  to  the  crops,  they  will  belong  to  him  from 
the  day  fixed  for  completion :  and,  it  is  conceived  that  the 
vendor  will  not  be  at  liberty  previously  to  remove  them 
in  an  immature  state. 

There  should  be  a  condition  as  to  fixtures,  if  the  pur-  AatoflxtuiM 
chaser  is  to  pay  for  any  ;  common  fixtures  would  proba- 
bly be  held  to  be  included  in  a  contract  for  sale,  and  would 
pass  by  the  conveyance,  unless  a  contrary  intention  could 
be  collected  from  the  instrument.(9)[l] 

(o)  Sag.  363 ;  PooU  T.  HiU,  6  Mee.  &  W.  835. 

(p)  3  Dav.  Conv.  73. 

{q)  Sag.  37,  and  cases  cited. 


[I]  In  New  York,  things  annexed  to  the  freehold,  or  to  any  building, 
for  the  parpoee  of  trade  or  manafacture,  and  not  fixed  into  the  wall  of  a 
house,  so  as  to  be  essential  to  its  support,  go  to  the  executor  as  assets ; 
and,  all  other  things  annexed  to  the  freehold,  descend  to  the  heir  or  de- 
visee.   3  N.  Y.  Rev,  Stat.  p.  83,  sees.  6, 7, 8. 

The  strict  role  as  to  fixtures  that  applies  between  heir  and  executor, 
applies  equally  between  vendor  and  vendee,  and  mortgagor  and  mortga- 
gee ;  and  growing  crops,  manure  lying  upon  the  land,  and  fixtures  erect- 
ed by  the  vendor  for  the  purpose  of  trade  and  manufactures,  or  potash 

10 
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^^p^^'  '^-      Payment  for  timber  by  the  purchaser,  if  intended,  must 
^forSJ:  be  provided  for  by  the  conditions.(r)[2] 

ber. 

(r)  Sug.  36 ;  see  Higginson  v.  Clowes^  15  Yes.  516. 

kettles  for  manufacturing  ashes,  pass  to  the  vendee  of  land.  2  Kent  Com. 
346.  So  a  kettle  in  a  falling-mill,  set  iD  brick  work,  and  used  for  djring 
cloths,  will  pass  to  the  mortgagee  in  fee  of  the  mill ;  though  no  mention 
of  the  appurtenances  be  made  in  the  deed.  Union  Bank  t.  Em^sonf  15 
Mass.  Rep.  159.  But  in  HfClinUfck  v.  Graham,  3  M'CordRep.  553,  where 
the  question  was  in  respect  to  a  still  and  vessels  set  up  in  a  rock  furnace- 
which  was  built  against  the  wall,  it  was  held  they  did  not  pass  by  the  con- 
tract of  sale. 

When  a  farm  is  sold  without  any  reservation,  the  rule  is,  that  what- 
ever is  affixed  to  the  freehold,  becomes  part  of  it,  and  cannot  be  removed. 
The  vendor  has  the  absolute  control,  not  only  of  the  land,  but  of  the  im- 
provements ;  and  he  has  an  election  to  sell,  or  not  to  sell.  If  he  does  sell, 
he  knows  the  iSztures  pass,  not  being,  in  such  cases,  personal  property. 
Holmes  v.  TVemper,  30  Johns.  Rep.  29.  P.  conveyed  by  deed,  without  re- 
servation, an  ashery,  in  which  kettles  were  set  in  mason  work,  but  the 
'  arches  were  upon  a  platform,  and  not  fastened  to  the  building.  The 
troughs  were  sunk  in  the  ground.  M.,  who  purchased  the  premises,  de- 
mised the  ashery  ^  and  the  lessee  entered  into  possession,  and  used  the 
kettles  until  a  fire  consumed  the  building.  The  question  being  as  to  the 
fixtures,  it  was  held  that  the  fixtures  passed  by  the  conveyance.  Miller 
V.  Pkmb,  6  Cow.  Rep.  665. 

If  a  freehold,  fitted  up  for  a  trade  of  any  kind,  or  for  manufactures,  is 
sold  to  a  person  intending  to  follow  the  same  business,  then  all  the  ma- 
chinery necessary  to  the  trade  or  manufacture,  so  intended  to  be  carried 
on,  would  pass.  1  Bailey  S.  C.  Rep.  541.  Consequently,  a  coUon  gin 
which  was  attached  to  the  gears  in  the  gin-house,  was  held  to  be  a  fix- 
•  ture,  which  passed  by  the  contract  of  sale.  So,  a  conveyance  of  a  saw- 
mill, was  held  to  pass  a  mill-chain,  dogs,  and  bars— they  being  in  their 
appropriate  places  at  the  time.  The  chain  was  attached  by  a  hook,  to  a 
piece  of  a  draft-chain,  which  was  fastened  to  the  shaft  by  a  spike.  It 
could  be  hooked  and  unkooked,  at  pleasure.  The  chain  was  used  to  draw 
logs  into  the  mill,  ranar  v.  Sluckpole,  6  Greenl.  144.  And  where  the 
stones  and  irons  of  a  gristmill  were  accidentally  detached  by  a  flood,  car- 
rying away  the  main  body  of  the  mill,  they  were  still  holden  to  continue 
a  part  of  the  realty,  and  therefore  not  liable  to  be  taken  on  execution  to 
satisfy  a  creditor,  as  personal  property.  Goddard  v.  Bolster,  6  GreenL 
Rep.  427.  It  has  been  held,  however,  that  frames  in  a  factory  for  spinning 
flax  and  tow,  though  fastened  by  upright  pieces  extending  to  the  upper 
floor,  and  elects  nailed  to  the  floor,  round  the  feet,  neither  of  the  machines 
being  nailed  to  the  building,  would  not  be  considered  as  a  part  of  the 
freehold.  Cressonv.SUnU,  11  Johns,  Rep  All,  121.  See  Amos  &  Ferraid's 
Law  of  Fixtures;  Gibbon's  do. 

[3]  In  a  case  where  there  were  several  lots,  it  was  stated,  after  two  of 
them,  that  the  timber  on  them  was  to  be  paid  for.    The  particulars  were 
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The  expression  « timber,"  includes  oalc,  elm,  and  ash,  chaptT  w, 
everywhere ;  and,  by  local  custom,  beechrj?)  and  various  ?!»« *• .. 
Other  trees ;  even  trees  which  are  primarily  fruit  trees,  as 
cherry,  chestnut,  and  walnut  ;{t)  no  wood,  however,  is 
timber  until  of  twenty  years'  growth  :{u)  as  a  general 
rule,  pollards  would  seem  not  to  be  timber ;  if  sound  they 
may,  however,  be  timber  by  local  custom  :  and  the  ex- 
pression "  timber  and  timber-like  trees,"  would  seem  to 
include  sound  pollards  :{v)  an  exception,  in  a  lease,  of  "all 
timber  *and  other  trees,  but  not  the  annual  fruit  thereof,"       [•62] 
would  seem  not  to  include  garden  or  orchard  fruit  trees, 
unless  by  local  custom ;(«?)  the  term  "fruit"  being  con- 
sidered to  refer  to  the  mass  of  timber  trees. 

It  is  generally  provided,  upon  a  sale  by  auction,  and  iLSJS^ 
often  upon  a  sale  by  private  contract,  that  any  misdes-  S2<S°''^ 
cription,  mistake,  or  error  in  the  particulars,  either  way, 
shall  not  avoid  the  sale,  but  shall  be  the  subject  of  comr 
pensation. 

Notwithstanding  this  condition,  the  mis-statement,  if  i>oe(iiM)t«x. 
wiliQl  or  designed,  amounts  to  fraud,  and,  even  at  law,  jfJSSgf?"' 
avoids  the  contract  as  against  the  purchaser :  if  it  arise 
simply  from  negligence,  equity  will,  notwithstanding  the 
condition,  refuse  a  specific  performance  at  the  suit  of  the 
vendor,  if  the  error  be  not  a  fair  subject  for  compensa- 
tion :{t)  at  law,  cases  have  occurred,  in  which  the  opin- 

(s)  Aubrey  v.  risker,  10  East,  446. 
(0  Duke  of  Ckandos  r.  Talbot,  2  P.  Wms.  606. 
{ft)  Foster  v.  Leonard^  Cro.  Eliz.  1. 

{v)  BabbeU  v.  Raikes,  Woodfall's  Landl.  and  Ten.  457;  and  see  2  P. 
Wms.  606. 
(»)  BuUen  v.  Denning,  5  B.  &.  C.  842. 
(z)  Sag.  30. 


silent  as  to  the  timber  on  the  other  lots,  which  was  of  considerably  greater 
value;  bat,  there  was  a  general  condition  that  all  the  timber  and  timber- 
like  trees,  down  to  Is.  per  stick,  inclusive,  should  be  taken  at  a  fair  valu* 
ation.    The  purchaser  of  the  lots  to  which  no  statement  was  annexed, 
claimed  the  timber  without  paying  for  it ;  and  the  master  of  the  rolls 
thought  that  a  purchaser  might  be  so  fairly  impressed  with  that  idea, 
notwithstanding  the  general  condition,  that  he  refused  to  compel  him  to 
perform  the  contract,  according  to  the  seller's  construction.  Sug.  on  Vend. 
vol.  If  p.  42.    Higginson  v.  dovjts^  15  Yes.  jun.  516. 
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ctoptw  iv»  ion  was  entertained  that,  however  gross  the  negligence, 
the  purchaser  is  bound,  if  there  be  no  fraud  ;(y)  but,  this 
opinion  has  not  been  followed  :{z)  and  the  rule  at  law 
or  aflectjng  sccms  uow  to  bo  as  laid  down  by  Tindal^  C.  J. ;  viz., 
^1  rowS:  "  that  where  the  misdescription,  although  not  proceeding 
SSSc?;**^  from  fraud,  is,  in  a  material  and  substantial  point,  so  far 
aflfecting  the  subject-matter  of  the  contract  that  it  may 
reasonably  be  supposed  that,  but  for  such  misdescription, 
the  purchaser  might  never  have  entered  into  the  contract 
at  all,  in  such  a  case  the  contract  is  avoided  altogether, 
and  he  is  not  bound  to  resort  to  the  clause  of  compensa- 
tion :  under  such  a  state  of  things,  he  may  be  considered 
as  not  having  purchased  the  thing  which  was  really  the 
subject  of  the  sale."(a)[I] 

(y)  WrigUY,  ITiZsffn,  1  Moo.  &R.  207;  and  see  JUti^  y.  Oi^fy,  6  Car.  & 

P.  728. 
(z)  Bug.  36. 
la)  FligU  V.  Booth,  1  Bing.  N.  C.  370, 377. 


[1]  It  is  a  general  rule  that  an  act  done,  or  contract  made,  under  a  mis- 
take or  ignorance  of  a  material  fact,  is  voidable  and  relievable  in  law 
and  equity.  No  person  can  be  presumed  acquainted  with  all  matters  of 
fact.  Neither  i?  it  possible,  by  any  degree  of  diligence,  in  all  cases,  to  ac- 
quire that  knowledge.  Consequently,  an  ignorance  of  fact  does  not  import 
culpable  negligence.  The  rule  applies  not  only  to  cases  where  there  has 
been  a  studied  suppression  or  concealment  of  the  facts  by  the  other  side, 
which  would  amount  to  fraud ;  but  also  to  many  cases  of  innocent  igno- 
rance, and  mistake  on  both  sides.  So,  if  a  party  has  bona  fide  entirely 
forgotten  the  facts,  he  will  be  entitled  to  relief,  because,  under  such  cir- 
cumstances, he  acts  under  the  like  mistake  of  the  facts,  as  if  he  had  never 
known  them.  But  the  fact  must  be  material  to  the  act  or  contract.  For 
instance : — A.  buys  an  estate  of  B.,  to  which  the  latter  is  supposed  to  have 
an  unquestionable  title.  It  turns  out,  upon  investigation  of  the  facts,  un- 
known, at  the  time,  to  both  parties,  that  B.  has  no  title ;  in  such  a  case, 
equity  would  relieve  the  purchaser,  and  rescind  the  contract.  But,  if  A. 
were  to  sell  an  estate  to  B.  whose  location  was  well  known  to  each,  and 
they  mutually  believed  it  to  contain  twenty  acres,  and,  in  point  of  fact,  it 
contained  only  nineteen  acres,  and  three-fourths  of  an  acre,  and  the  dif- 
ference would  not  have  varied  the  purchase,  in  the  view  of  either  party  j 
the  mistake  would  not  be  a  ground  to  rescind  the  contract.  Story's  Eq. 
Juris,  vol.  1,  sees.  140, 141 ;  Smith  v.  Evans,  6  Binn.  Rep.  102 ;  Mason  v. 
Pearson,  2  Johns.  Rep.  37  j  Pearcon  v.  Ldm,  6  Mass.  Rep.  81 ;  Garland  v. 
StOem  Bank,  8  Mass.  Rep.  408 ;  8  Cow.  Rep.  195 ;  Ckamplin  v.  Layt4m,  18 
Wend.  407 ;  Cummins  v.  White,  4  Blackf.  Ind.  Rep.  350 ;  6  Harr.  &  Johns. 
500, 525, 52G  ;  2  Bailey's  S.  C.  Rep.  623. 
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And  where  a  vendor,  who  has  the  means  of  'knowledge,  chapter  iv. 
and  is  bound  to  use  due  diliffence,  misdescribes  his  oro-  ^^  ^a*"*^  ^x 
perty  upon  any  important  point,  it  seems  probable  that  «~^- 
the  facts  would,  in  themselves,  be  deemed  conclusive  as 
to  fraud  :(6)  e.  g,^  a  statement  in  particulars  that  the  es- 
tate was  about  one  mile  from  Horsham,  when  in  fact  it 
was  upwards  of  three  miles  distant  ;(c)[I]  and,  in  another 
case,  a  material  mis-statement,  upon  the  sale  of  a  house, 
as  to  the  amount  of  the  ground  rent,(€;)  and,  in  a  later 
case,  a  description  of  dilapidated  property,  as  «  good  and 
substantial,  but  unfinished  buildings,"(e)  seem  to  have 
been  considered,  at  law,  to  be,  from  their  very  nature, 
fraudulent. 

If,  however,  the  intended  purchaser  do  not  rely  upon  sm  pu^ha. 
the  particulars  or  statements  of  the  vendor,  but  examine  «ciSc?^of 
the  property  in  person  or  by  his  agents,  he  cannot,  in  the  ^p^*" 
absence  of  direct  fraud,  contend  that  he  is  deceived  by  the    "° 

(J)  See  Sug.  36. 

(c)  Dvkt  of  Norfolk  v.  Wiyrthy,  I  Camp.  C.  337. 

(rf)  MOU  y.  Oddy,  6  Car.  &  P.  728. 

(0  Robinson  v.  Musgrove,  8  Car.  &  P.  469 ;  but,  in  general,  a  mia-state- 
ment  as  to  the  state  of  repairs  would  seem  to  be  a  matter  for  compensation 
in  equity :  Dyer  v.  Hargrave,  10  Ves.  505,  508. 


[1]  In  this  case,  it  was  insisted  that  the  effect  of  misdescription  was 
saved  by  the  condition,  which  provided  that  no  error  or  mis-statement 
should  vitiate  the  sale.    But  Lord  Ellenborough  said  that,  in  cases  of  this 
sort,  he  should  always  require  an  ample  and  substantial  performance  of 
the  particulars  of  sale  unless  they  were  specifically  qualified.    Heie  there 
was  a  clause  inserted,  providing  that  an  error  in  the  description  of  the 
premises  should  not  vitiate  the  sale,  but  an  allowance  should  be  made  for 
it    This,  he  conceived,  was  meant  to  guard  against  unintentional  errors 
—not  to  compel  the  purchaser  to  complete  the  contract,  if  he  had  been  de- 
signedly misled.    He  therefore  left  it  to  the  jury,  whether  this  was  merely 
an  erroneous  statement,  or  the  misdescription  was  wilfully  introduced  to 
make  the  land  appear  more  valuable,  from  being  in  the  neighborhood  of 
a  boroDgh  town.    In  the  former  case,  the  contract  remained  in  force,  but 
in  the  latter  case  the  plaintiff  was  to  be  relieved  from  it,  and  was  entitled 
to  recover  back  his  deposit.    The  plaintiff  had  a  verdict ;  so  that  the  jury 
must  have  thought  the  misdescription  fraudulent.    See  Sug.  on  Vend, 
vol.  1,  p.  36 ;  M'F^erran  v.  Taylor  et  al.,  3  Cranch,  270. 
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Chapter  IV.  representations  of  the  vendor  as  to  any  point  upon  which 

he  has  thus  tested  their  accurac7.(/)[2] 
SurriSuy"      And  it  may  be  collected  from  the  cases  at  law  and  in 
«ci?p!fon      equity,  that,  independently  of  fraud,  and  on  the  mere 
^mmo?      ground  of  the  materiality  of  the  misdescription,  the  usual 
condition  as  to  compensation  will  not  avail  in  the  follow- 
ing cases,  viz : — 
p^iy'is'Sr       1st.  Where  the  property  is  not  of  the  same  description 
iLumi       ^^  i^  appears  to  be  in  the  particulars ;  as  where  long  lease- 
hold is  described  as  freehold  \{g)  or  as  where,  upon  the 
sale  of  an  estate  let  at  lease  on  a  rack  rent,  such  rent  is 
described  as  a  ground  rent  ;(A)  or  as  where  a  house,  com- 
[*64]       posed  *externally  partly  of  brick  and  partly  of  timber  and 

lath  and  plaster,  is  described  as  a  brick-built  house.(i) 
wnotidenti-      2dly.  Where  the  property,  as  described,  is  not  identical 
with  that  intended  to  be  sold :  as  when  a  vendor,  intend- 
ing to  sell  No.  2  in  a  street,  described  it  as  No.  4,  the  pur- 
chaser, although  No.  2  was  the  same  description  of  house 
as,  and  in  better  repair  than,  No.  4,  recovered  his  deposit 
at  law.(j) 
ormfttoriai       3rdly.  Where  a  material  part  of  the  property  described 
wanuog,  or  has  uo  existcuce,  or  cannot  be  found  :(k)  or  where  no  title 

ha«DO  uUe;  '  '^    ' 

(/)  See  Atwnod  v.  Smalls  6  CI.  &  Fin.  232 ;  see  the  judgment  in  Gap- 
ham  V.  ShmUc,  7  Beav.  149. 
(g)  See  and  consider  Browne  v.  Pentonj  14  Ves.  144. 
(A)  Stewart  v.  AUiston,  1  Mer.  26. 
(i)  PotoeU  V.  DoubMe,  Bug.  30. 
0")  Leach  v.  MuUeU,  3  Car.  &  P.  115. 
{k)  Robinson  v.  Musgrove^  2  Moo.  &  R.  92. 

-"-"■^^^^•^  ■  ■  II  -  !■    ■  I     ■  I  III     ■  ■  ■  -      I  ^g»— 

[2]  If  the  purchaser  have  particular  personal  information  given  him  of 
an  incumbrance,  or  of  the  nature  of  the  title,  it  seems  that  parol  evidence 
is  admissible.  It  may  therefore  be  proved  that  the  purchaser  perused  the 
original  lease  before  the  sale,  as  that  does  not  contradict  the  particulars 
of  sale ;  but  afler  such  evidence  is  received,  it  would  be  difficult  to  act  up- 
on it  at  law  against  a  direct  statement  in  the  particulars  that  is  to  bind  the 
purchaser  to  the  knowledge  of  a  fact  contrary  to  the  written  statement.  For 
the  reading  the  lease  at  an  auction  by  the  auctioneer,  is  no  excuse  for -a 
misdescription  of  the  terms  of  the  lease  in  the  particulars  of  sale.  Such 
evidence  may  be  used  in  equity,  as  a  defence  against  the  specific  perform- 
ance, if  the  parol  variation  was  in  favor  of  the  defendant,  and  the  plain- 
tiff seek  a  performance  in  specie  according  to  the  written  agreement. 
See  1  Sug.  on  Vend.  vol.  1,  p.  29,  and  authorities. 
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can  be  shown  to  it ;  as  when,  upon  the  sale  of  a  leasehold  <^*pt<»f  'v- 
house  and  a  small  yard  adjoining,  the  yard  was  not  inclu- 
ded in  the  lease,  but  held  from  year  to  year  at  a  separate 
Tent.(/) 

4thly.  Where  the  misdescription  is  upon  a  point  mate-  JJ/oJ^SSt 
rial  to  the  due  enjoyment  of  the  property  ;  as  when,  upon  SrSSed!*^*^ 
the  sale  of  a  lea^e  of  a  house  and  shop,  the  particulars 
merely  stated  that  the  lease  contained  a  restriction  against  " 
certain  specified  trades  being  carried  on  upon  the  premi- 
ses^ whereas  in  fact  several  other  trades  were  forbid- 
den :(m)  so  also,  where,  upon  the  sale  of  a  piece  of  land 
described  as  "  a  first  rate  building  plot  of  ground,"  no  no- 
tice was  taken  of  a  right  of  way  passing  over  it,(n)  or  of 
an  underground  watercourse  which  third  parties  had  li- 
berty to  open,  cleanse,  and  repair,  making  satisfaction  for 
damage  thereby  occasioned.(o) 
5thiy.  Where  the  misdescription  is  of  such  a  nature  that  or  amount 

•'  *  ofeompen> 

the  amount  of  compensation  cannot  be  estimated;  sis  j^j^^^dcu. 
where,  on  the  sale  of  a  reversion,  expectant  on  the  decease  ™****  J 
*of  A.  in  case  he  should  have  no  children,  his  age  was  de-        r«g5-| 
scribed  as  66  instead  of  64  ;(p)  or  as  where,  on  the  sale  of 
a  wood,  the  particulars  erroneously  stated  that  the  at7^ag*e 
^e  of  the  timber  approached  50  feet,  the  number  of  trees 
not  being  stated  \{q)  or  as  where  the  particulars  stated  the 
premises  to  be  in  the  joint  occupation  of  A.  and  B.  as  les- 
seesy  wheu  in  fact  A:  was  only  assignee  of  the  lease,  and 
B.  was  a  mere  joint  occupier.(r) 

And  it  may  be  observed,  that  where  the  vendors  are  whether 
trustees  they  are  not  justified  in  allowing  compensation  vm  condi. 
for  their  own  errors,  and  a  court  of  equity  will  refuse  to  miedeecnp. 
act  upon  the  condition.(^) 

(0  Dobdl  V.  HiUchinson,  3  Ad.  &  El.  355. 

(»)  FUgU  V.  Boolk,  1  Bing.  N.  C.  370. 

(ft)  Dykes  v.  Blake,  4  Bing.  N.  C  463 ;  and  see  Gihsm  v.  D'EsU,  2  Y. 
&  C.  C.  C.  542. 

{o)  SkackUton  v.  SiOdiffe,  1  De  G.  &  S.  609. 

(p)  Skervfood  y.  Bobins,  Mood.  &  Malk.  194 }  and  see  8  CI.  &>  Fin. 
792. 

{q)  Ltrrd  Brooke  r.  RounthiiDcaJte,  5  Ha.  298. 

(r)  Bidgway  v.  Gray,  1  Mac.  &  G.  109. 

{$)  Waite  v.  Ouddon,  8  CI.  &  Fin.  766. 
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Chapter  IV.      Iq  the  absence  of  stipulation,  a  vendor  is  bound  to  pro- 
A8  to  deeds ;  duce,  at  his  own  expense,  the  originals  of  all  deeds  and 

prima  facie  i,  /  « 

Jjawuty^of    other  instruments  necessary  to  verify  the  abstract ;(/)  ex- 
S5iyer*up*^  cept  copies  of  court  roll,  and  such  instruments  as  are  upon 
Soi^S^fur-  record,(i/)  or  have  been  lost(t?)  or  destroyed ;  as  respects 
c^ii"*"**^  all  which  he  may  verify  his  abstract  by  secondary  evi- 
dence ;  he  must,  however,  as  a  general  rule,  in  order  to 
render  copies  admissible  in  evidence,  prove  the  execution 
and  delivery  of  the  originals  ;(i£>)  which,  when  deeds  are 
lost  and  the  witnesses  unknown,  is  often  an  insuperable 
difficulty :  when  the  sale  is  completed,  the  purchaser  is 
entitled  to  the  original  title  deeds,  or  a  covenant  to  pro- 
[*66]        duce  them,  and  attested  copies  of  the  originals  ;(:r)  *this 
right,  however,  does  not  seem  to  extend  to  old  deeds  not 
necessary  to  make  a  title  ;(y)  or  to  copies  of  court  roll,  or 
instruments  on  record,  unless,  (as  respects  the  covenant 
for  production,)  they  are  in  the  vendor's  possession  or 
power  ;(2r)  or  to  documents  used  merely  as  negative  evi- 
dence :{a)  the  attested  copies  and  deed  of  covenant  must 
be  prepared  at  the  expense  of  the  vendor  :{b)  if  he  wish  to 
negative  the  purchaser's  rights  in  the  above  respects,  he 
Astoatteeted  must  do  SO  clearly  and  explicitly  in  the  conditions :  and 
dtonTilabiii.'  when  property  is  sold  in  lots,  it  is  the  almost  invariable 

ty  for  omit-  .  •  ,  i-  i  .  • 

tjng  coQdi.  practice  to  throw  the  expenses  of  attested  copies  upon  the 
purchasers,  and  a  solicitor  would  generally  incur  personal 
liability  by  omitting  a  condition  to  that  effect :  the  condi- 
tion, if  so  intended,  should  expressly  provide  for  the  ex- 
pense of  all  attested  copies,  whether  required  for  the  veri- 
courM  to  be  ficatiou  of  the  abstract  or  for  any  other  purpose ;  particu- 
upoD  nia  of  lar  care  to  insure  proper  conditions  as  to  deeds  should  be 

(0  Sugden,  449. 

(tt)  Cooper  y.  Emeryj  1  Phil.  388.  It  seems  doubtful  whether  the  rule 
extends  to  deeds  inrolled  merely  for  safe  custody  and  not  under  any  sta- 
tutory provisions ;  see  9  Jarm.  Conv.  by  Sweet,  10. 

(v)  As  to  what  is  sufficient  evidence  of  loss,  see  Green  v.  Bailey,  15  Sim. 
642 ;  FUzwaUer  Peerage,  10  CI.  &  Fin.  953 ;  HaH  v.  Hart,  1  Ha.  1. 

(w)  Bryant  v.  Busk,  4  Russ.  1  \  see  however  as  to  this,  infra^  Ch.  YIII. 

(.r)  Bovghtony.  JeioeU,  15  Ves.  176. 

(y)  Darev.  Tucker,  6  Ves.  460. 

iz)  Vide  infra,  316. 

(a)  See  Cooper  v.  Emery,  cited  in  1  Hayes  on  Conv.  573. 

(A)  Boughton  V.  Jewell,  15  Ves.  176. 
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taken  npon  the  sale  of  a  part  only  of  an  estate  in  inort-  chapter  iv. 
gage,  when  the  purchase-money  is  not  likely  to  pay  off  partTf 
the  incumbrance ;  a  deposit  of  the  deeds  with  some  third  «"^^- 
party,  for  the  joint  benefit  of  the  mortgagee  and  purcha- 
ser, will,  if  acquiesced  in  by  the  mortgagee,  be  the  most 

eligible  arTangement.(c) 

On  a  sale  in  lots,  it  is  generally  requisite  to  provide  for  as  to  uia. 

the  ultimate  custody  of  the  deeds  ;  the  purchaser  of  the  dy  of  deeds, 

on  Mle  in 

largest  lot  is  usually  made  to  take  them  and  covenant  for  ^«^ 
their  production :  where  the  intention  is  that  they  shall 
belong  to  the  purchaser  whose  purchase-money  amounts 
to  the  largest  sum,  it  may  occasionally  be  well  to  provide 
for  the  contingency  of  the  two  largest  purchasers  buying 
to  an  equal  amount. 
Every  condition  intended  to  relieve  the  vendor  from  his  Rfsiriciivo  * 

^  ofpurcba-     A 

prima  facie  liability  to  deduce  a  marketable  title,  and  j;\iJ|J|5y 
•verify  the  abstract  by  proper  evidence  at  his  own  ex-  m^Se^' 
pense,  must  be  expressed  in  plain  and  unambiguous  Ian-  ^'^^r*g7i 
guage.(d)[l]  ^*       '• 

For  instance,  a  condition  that  he  shall  not  be  bound  to  Agauut  pro. 
produce  any  original  deed  or  other  document  than  those  d^d^*^^ 

f-.  .,  /.,..  .  iij   VcndortUU 

in  his  possession  and  set  forth  in  the  abstract,  was  held  bound  to 

stracto^- 
unde. 

(c)  Sag.  457. 

(d)  Osbame  v.  Harvey,  7  Jur.  229,  V.  C.  K.  B.  j  and  see  Clarke  v.  Faux, 

3  Ruas.  320.  , 

[I]  A  stipulation  in  a  contract,  that,  in  case  the  vendor  cannot  deduce 
a  good  title,  or  if  the  purchaser  shall  not  pay  the  money  on  the  appointed 
day,  the  agreement  shall  be  void,  does  not  enable  either  party  to  vitiate 
the  agreement,  by  refusing  to  perform  his  part  of  it :  the  seller  may  avoid 
the  contract,  if  the  purchaser  do  not  pay  the  money ;  the  purchaser  may 
avoid  it,  if  the  seller  do  not  make  a  title  ]  or  the  contract  will  be  void,  if 
the  seller  cannot  make  a  title ;  but  it  is  not  sufficient  for  him  to  say  that 
he  cannot 

It  is  the  better  opinion  that  a  court  of  law  will  regard  equitable  defects 

in  a  title ;  but  it  will  not  take  notice  of  doubtful  title,  and  it  will  adjudge 

a  title  to  be  good  or  bad,  without  inquiring  whether  it  be  marketable,  or 

not    MaberJf  v.  Rabins,  5  Taunt  625,  626;  Eomilly  v.  James,  6  Taunt. 

974.    Where  property  is  sold  in  lots,  it  seems  that  the  contract,  in  respect 

of  each  lot,  wiU  be  considered  as  distinct  from  the  rest,  unless  there  is  a 

special  agreement  to  connect  them ;  and  therefore  a  defect  in  the  vendor's 

title  as  to  some  of  the  lots  will  not  prevent  him  from  recovering  the  price 

to  be  paid  for  the  others.    Phil.  Ev.  vol.  3,  p.  88. 
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Chapter !▼.  u^t  jq  relieve  him  from  his  liability  to  verify  the  abstract; 
for  non  constat  that  because  he  has  only  certain  specified 
deeds  in  his  possession  he  cannot  prove  his  title.(e) 

Against  pro-      So,  on  an  agreement  by  a  vendor  to  sell  a  lease  "  as  he 

diictiun  of  '  "  ^ 

»«j^r^iu;  held  the  same"  for  twenty-eight  years,  a  condition  that 
i^  md!    ^^^  purchaser  should  not  require  the  lessor's  title,  would 
not,  it  appears,  prevent  the  latter  from  showing  that  the 
lease  was  invalid.(/) 
Sri^  ""'      *^^»  ^^po^  *  sale  of  an  underlease,  described  simply  as 
StMiitj^of    ^  lease,  a  stipulation  that  the  vendor  should  not  be  called 
SSuJ'  *^^"  upon  to  prove  his  title,  was  held  to  be  worthless,  when  it 
appeared  that  the  original  lease  comprised  other  premises, 
and  contained  covenants  embracing  both  properties,  and 
exposing  the  purchaser  to  eviction  through  the  default  of 
the  holder  of  such  other  premises.(^) 
Seing  erl-'*^     It  may  be  doubted  whether,  in  the  absence  of  express 
*"*^         stipulation,  the  common  condition,  as  to  recitals  being  evi- 
dence, would  bind  the  purchaser  to  accept  recitals  as  evi- 
dence  of  conclusions  of  law.(A) 
condiuooif      But  a  cloar  stipulation  as  to  title  is  binding  on  a  pur- 

explicit  wiU  '  n 

bind  pur.  chaser ;  e.  g.,  an  agreement  by  assignees  of  a  bankrupt  to 
sell  his  estate  ^<  under  such  title  as  he  recently  held  the 

[*68]  same,  an  abstract  of  which  may  be  seen  ;(i)  and  a  Condi- 
tion that  the  purchaser  should  accept  the  vendor's  title 
"  without  dispute."(fc) 

Thatab.  A  couditiou,  howevcr,  that  the  abstract  shall  commence 

etract  shall 

commence    with  a  Specified  document,  merelv  precludes  the  purchaser 

wnh  speci-  *  '  /  r  mt 

VMM.^^'  ^^^^  objecting  to  the  title  as  commencing  at  too  recent  a 
period  ;(Z)  so  that,  if  the  instrument  in  question  do  not 

(c)  SouMy  V.  HuU,  2  Myl.  &  Cr.  207 ;  and  see  Dick  v.  Donaid,  1  Bli.  N. 
S.  655. 

(/)  See  Sug.  391 ;  and  see  judgment  in  Shepherd  v.  KeaUey^  1  Cro.  M.  dt 
R.  127, 128,  disapproving  of  SpraU  v.  Jeffery^  5  Man.  &.  R.  138 ;  bat  see  2 
Coll.  341. 

(^)  Blake  v.  Phinn,  3  C.  B.  976 ;  see  FHJLdes  v.  Hooker,  3  Madd.  193. 

(A)  9  Jarm.  Conv.  by  S.  4. 

(t)  PrcTue  v.  Wri^U,  4  Madd.  364. 

(Jk)  Duke  V.  Bantett,  2  Coll.  337 ;  and  see  Sir  Edward  Sogden's  remarks, 
V.  and  P.  395, 396,  on  CaUOlv.  CorraU,  3  Y.  d&C.  413;  and  see  CorraU  v. 
CatieU,  4  Mee.  &  W.  734 ;  but  see  also  Smith  v.  ElUs,  14  Jar.  662. 

(0  SeUick  V.  Trevor,  11  Mee.  6l  W.  722. 
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form  a  good  root  of  title,  he  may  require  the  earlier  title ;  ^^''^p^^* 
so,  a  mere  condition  against  production  of  the  earlier  title, 
would  not  preclude  him  from  requiring  the  production  of 
recited  instruments  which  appear  from  Ibeir  recitals  to  be 
of  a  suspicious  character.(m)  / 

Nor  will  a  mere  condition  against  production,  in  any  ^,^^  ^^ 
case  prevent  a  purchaser  from  investigating  and  objecting  jocuom. 
to  the  earlier  title,  if  he  have  the  collateral  means  of  do- 
ing so^n) 

If,  therefore,  the  earlier  title  merely  be  wanting,  the  g^JJtJjea 
condition  should  provide  for  the  abstract  commencing  JS^^j^dSec 
with  a  specified  document,  (t^e  nature  and  eflfect  of  which  '^^^^ 
should  be  stated,  if  it  be  of  such  a  kind  as  not  to  form  a 
satisfactory  root  of  title ;  e.  g.y  a  recovery  deed ;)  and  the 
purchaser  should  be  precluded  from  requiring  the  produc- 
tion of  the  earlier  title,  or  of  any  earlier  documents  which 
may  be  recited  or  noticed  in  the  abstracted  title :  if  the 
earlier  title  be  defective,  or  if  the  recited  missing  instru- 
ments are  of  a  suspicious  character,  the  condition  should 
be  extended,  so  as  preclude  him  from  requiring,  investi- 
gating, or  making  any  objection  to  the  earlier  title,  or  any 
document  prior  to  the  commencement  of  the  abstract,  al- 
though subsequently  recited  or  referred  to.  ^  - 

And  when  a  vendor,  although  not  having' a  marketable,        I-  ^J 
*has  still  a  safe  holding  title,  it  may  be  prudent,  in  using  gj^"^^^ 
very  special  conditions,  to  state,  that  an  abstract  of  the  3^5^" 
title  may  be  inspected  before  the  sale. 

It  is  often  requisite  to  insert  conditions  providing  for  ABtoiden- 
defects  in  evidence  of  the  identity  of  the  parcels ;  such  cet. 
conditions,  however,  will  not  relieve  the  vendor  from  the 
necessity  of  pointing  out  what  the  entire  property  is  which 
he  intends  to  convey;  nor,  (unless  expressly  framed  to 
meet  the  case,)  will  they  do  more  than  provide  for  mere 
deficiencies  in  evidence ;  that  is,  they  will  not  provide  for 
repugnancies* 

For  instance,  a  condition  that  a  certain  plot  of  land  wheniMit 
could  not  be  properly  identified  by  the  vendor,  but  it  be-  cannot  be 

*       *        ^  '  found; 

(«)  S.C. 

(»)  SiepAerd  r.  KsaUey^  1  Cro.  M.  &  R.  117. 
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Chapter  IV.  jjjg  fg^jfjy  presumed  that  the  purchaser,  by  inquiry  in  the 
neighborhood,  would  be  able  to  ascertain  its  true  situa- 
tion, he  was  to  accept  the  plot  by  the  description  only 
contained  in  the  conveyance  deed  of  it,  was  held  worth- 
less,  even  at  law,  when  it  appeared  that  the  plot  did  not 
exist  or  could  not  be  discoyered.(o)[l] 
tioQB&re^'  So,  a  condition  that  no  further  evidence  of  identity  of 
iDcooms  n  ,  ^^^  parcels  should  be  required  than  what  was  afforded  by 
the  deeds,  instruments,  and  other  documents  abstracted, 
did  not  preclude  a  purchaser  from  requiring  further  evi- 
dence on  the  ground  of  the  descriptions  of  the  parcels  in 

(o)  Robinson  v.  Musgrove^  2  Moo.  &.  R.  92. 

[1]  In  this  case,  it  appeared  that  a  sale  by  auction  was  made  under  a 
power  in  an  annuity  deed,  and  the  estate  was  described  as  a  substantial 
brick  building,  and  two  plots  of  ground,  the  whole  estimated  to  let  at  351, 
per  annum ;  that  the  plot,  not  identified,  could  not  be  found,  and  the  pro- 
perty was  not  what  is  called  a  substantial  brick  building,  and  would  not 
bring  the  rent  stated.  The  chief  justice  was  of  opinion  that  if  any  sub- 
stantial part  of  the  property  had  no  existence,  or  could  not  be  found,  the 
purchaser  might  rescind  the  contract  in  lots^  even  if  the  seller  was  not 
guilty  of  any  fraudulent  misrepresentation  in  that  respect,  deficiency  in 
value  might  be  fit  matter  for  compensation,  but  not  the  total  absence  of 
one  of  the  things  sold.  With  reference  to  the  general  description,  was 
that^  the  learned  judge  asked  the  jury,  a  honafdc  description,  or  not  1  If 
they  thought  it  an  exaggerated  description,  quite  beyond  the  truth,  and 
that  the  seller  was  not  acting  bona  fide  when  he  gave  it,  that  circumstance 
alone  would  entitle  the  purchaser  to  rescind  the  contract,  notwithstanding 
the  language  of  the  condition  as  to  errors. 

In  another  case,  where  upon  a  sale  by  auction,  the  above  mentioned 
<;ondition  was  inserted  in  the  conditions  of  sale,  it  appeared  that  the  house 
was  leasehold,  but  that  a  small  yard  mentioned  in  the  particulars,  was 
not  included  in  the  lease,  but  was  held  from  year  to  year  at  a  separate 
rent;  and  although  it  did  not  appear  that  the  seUers  who  had  recently  ac- 
vquired  the  premises,  were  aware  of  the  fact ;  yet  as  the  yard  was  proved 
to  be  an  essential  part  of  the  premises,  and  was  held  only  from  year  to 
year,  instead  of  for  the  term,  in  the  house  as  stated  in  the  particulars,  and 
at  a  separate  rent,  the  court  held  clearly  that  the  defect  was  not  matter  of 
compensation.  Dobdl  v.  Hutchinson^  3  Adol.  &,  £11,  355,  cited  in  1  Sugd. 
on  Vend.  38. 

And  where  the  misdescription,  although  an  imintentional  one,  is  such 
as  would  induce  a  person  to  bid,  who  really  wanted  the  subject  as 
described,  and  not  the  subject  as  it  exists,  or,  perhaps,  in  other  words, 
where  there  is  a  substantial  misdescription,  it  will  not  fall  within  the  con- 
dition,   lb. 
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the  abstracted  documents  varying  from  those  in  the  par-  ch>p<w'v- 
ticulars  and  from  each  other.( /?) 

In  the  case  of  copyholds,  the  generality  and  vagueness  JJg"^^^'  ^^ 
of  the  descriptions  on  the  court  rolls  are  unimportant,  if  JJSJjJn,^' 
the  vendor  can  show  that  the  property  has  been  actually 
held  under  such  descriptions.  (9) 

The  courts,  it  may  be  remarked,  look  with  jealousy  on  stringent 
conditions  negativing  a  purchaser's  right  to  the  usual  *and  {;**'JJJ^*^' 
reasonable  evidence  of  title ;  they  should  not  be  used  to  a        ['^o] 
greater  extent  than  is  necessary,  as  their  tendency  is  to 
damp  the  sale ;  and  this,  not  so  much  by  diminishing  the 
biddings  of  parties  who  actually  attend,  as  by  keeping 
away  others  who  are  alive  to  their  objectionable  charac- 
ter ;  it  cannoty  however,  be  denied,  that  the  prejudicial 
effect  of  even  the  most  stringent  conditions  is  practically 
far  less  than  might  be  reasonably  anticipated. 
And  it  may  be  observed,  that,  on  a  sale  in  lots,  the  ven-  Ab^mcton 

bbic  in  loiHy 

dor  should  either  verify  the  abstract  at  his  own  expense,  J^JJJj^,*^^ 
or  the  expense  of  verification  should  be  divided  among  H^"!^^ 
the  purchasers  in  some  specified  proportion;  otherwise 
the  purchaser  who  first  calls  for  evidence  may  be  at  the  ' 

sole  cost  of  procuring  it. 
"  There  must  be  express  conditions  where  the  vendor  ^  ^     , 

,  *  expenm  of 

intends  to  throw  upon  the  purchaser  the  expense  of  such  ■carchcsj&c 
searches  as  are  usually  made  by  the  vendor,  of  travelling 
to  a  distance  to  examine  the  abstract  with  the  deeds,  or 

the  like."(r) 
If  the  estate  be  subject  to  incumbrances  which  cannot  a«  w 

•*  indemnity 

be  discharged,  they  must  be  mentioned  in  the  particulars  JgJ'^i  ^. 
or  conditions ;  it  often  happens  that  property  is  subject  to 
chaises  which,  from  particular  circumstances,  (such  as 
there  being  ample  security,)  are  never  likely  to  be  en- 
forced, although  they  cannot  be  immediately  released ; 
in  such  cases  it  is  advisable  to  state  the  facts  as  clearly 
and  openly  as  possible,  and  stipulate  that  the  purchaser 
shall  make  no  objection  in  respect  of  the  matters  so  men- 

(p)  F'lawerv.Haiiapp,6Be&v.41G. 
(q)  Long  V.  Collier ^  4  Russ.  267. 
(r)  Sag.  38. 


title. 
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Chapter  IV.  tioned  t  if,  as  may  often  be  the  case,  an  indemnity  be  of- 

fered,  its  nature  should  be  explicitly  stated.(5)[l] 
As  to  time        It  has  become  very  usual  to  insert  conditions  restrictive 

f«r  object-  "^ 

uwn,&ct  of  the  time  within  which  objections  may  be  taken  to  the 
[*71]  *titie ;  and  enabling  the  vendor  to  annul  the  sale,  if  objec- 
tions are  taken  which  he  is  unable  to  remove ;  the  latter 
condition,  in  fact,  is  inserted  by  many  practitioners,  as  a 
matter  of  course,  in  all  but  the  very  plainest  cases ;  and 
its  insertion  by  a  mortgagee,  selling  under  a  power  with 
a  title  believed  to  be  marketable  but  somewhat  compli- 
cated, was  approved  of  by  a  late  very  eminent  conveyan- 
"SaUsfac-    ccr :  if  the  condition  be  for  rescinding  the  contract  in  case 

lory"  means  " 

iibto*'"iure.    ^®  '^*'®  shall  not  prove  '*  satisfactory"  to  the  purchaser, 
.  this  will  not  authorize  him  to  make  any  other  than  the 
usual  objections.(^) 
M(3  m%^'      This  condition,  however,  cannot  be  relied  upon  by  a 
knowYogiy    vendor  who  knowingly  enters  into  the  contract  with  a 
^^dfiMUve^  clearly  defective  title  to  a  portion  of  the  estate :  for  in- 
stance, where  a  person,  entitled  in  remainder  subject  to 
a  life  estate,  contracted  to  sell  the  fee  simple  in  possession, 
hoping  that  the  tenant  for  life  would  concur,  which  she 
refused  to  do,  the  purchaser  was  allowed  to  take  the  re- 
version with  a  compensation,  although  there  was  a  con- 
dition for  rescinding  the  contract  if  a  good  title  could 

(5)  See  3  Day.  Conv.  68.    A  condition  to  give  a  specified  indemnity  will 
be  specificaUy  enforced  in  equity ;   Walker  v.  Barnes,  2  Madd.  247. 
(0  Lord  V.  Stephens,  1  Y.  &  C.  2  Ex.  222. 

[1]  Where  incumbrances  and  defects  in  the  title  to  an  estate  exists,  the 
vendor  is  bound  to  acquaint  the  purchaser  with  the  facts,  if  they  do  not 
appear  on  the  title  deeds.  If  a  vendor  neglect  this,  he  is  guilty  of  a  di- 
rect fraud,  which  the  purchaser,  however  vigilant,  has  no  means  of  dis- 
covering. If,  therefore,  a  seller  knows  and  conceals  a  fact  material  to 
the  title,  there  is  no  principle  upon  which  relief  can  be  refused  to  the  pur- 
chaser. And  Lord  Hardwicke  laid  it  down,  that  even  if  an  attorney  of  a 
vendor  of  an  estate,  knowing  of  incumbrances  thereon,  treat  for  his  client 
in  the  sale  thereof,  without  disclosing  them  to  the  purchaser  or  contractor, 
knowing  him  a  stranger  thereto,  but  represents  it  so  as  to  induce  a  buyer 
to  trust  his  money  upon  it,  a  remedy  lies  against  him  in  equity,  (relief, 
might  now  be  obtained  at  law :)  to  which  principle  it  is  necessary  for  the 
court  to  adhere  to  preserve  integrity  and  fair  dealings  between  man  and 
man.    1  Yes.  96. 
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not  be  made,  which  condition  the  vendor  wished  to  en-  ^^p^'^  '^« 

force.(ti) 

Nor  will  the  condition  enable  a  vendor  to  refuse  to  show  ^^^^^  p^„. 

a  title,  or,  i>erhaps,  in  any  case,  to  rescind  the  contract  as  \^^Zm^ 
against  a  purchaser  who  is  at  once  willing  to  waive  the  Cm^cTrnpea- 
objection  or  requisition  and  take  the  property  without 
compensation  :(r)  but  it  will  enable  a  vendor,  who  has  in  l^^^^}^ 
fact  a  good  title,  to  rescind  the  contract,  upon  an  upten-  j>cUon  is^ 
able  objection  being  taken  and  persisted  in.(tr)  penwuMiin. 

*Where  a  purchaser  required  that  certain  annuitants       [*72] 
under  a  will  should  join  in  the  conveyance,  this  was  held  J^'^ISoim 
to  be  an  objection  to  the  title  within  the  meaning  of  such 
a  condition  :{x)  the  condition  should,  however,  in  terms 
extend  to  requisitions. 

And,  as  a  general  rule,  a  vendor  by  replying  to  the  f^^^^^^ 
purchaser's  objections  or  requisitions,  waives  the  right  of  ^^JSSoiSMk 
rescinding  the  contract,  and  also  the  benefit  of  the  condi- 
tion limiting  the  purchaser's  time  for  taking  objections, 
&c.  (that  is,  supposing  them  not  to  have  been  taken  with- 
in such  limited  time.Xy) 

It  seems,  however,  probable  that  mere  argumentative  S'-Jj;^' 
replies  would  not  amount  to  such  a  waiver :  and  that  re-  mem^TePoi 
plies  of  any  description,  if  returned  "  without  prejudice,"  wfSSJ? 
of  with  any  similar  reservation  of  the  vendor's  rights,  p"^"****** 
would  escape  the  rule  laid  down  in  Turner  v.  Smith  :{z) 
or  the  rule  may,  it  is  conceived,  be  avoided,  by  the  intro- 
duction, into  the  condition,  of  the  words  '<  notwithstand- 
ing any  intermediate  negotiations,"  or  sonoe  equivalent 
expression. 

For  the  purposes  of  such  conditions  time  runs  from  the  Tun«  "«* 

(«)  NeUkorpe  v.  Holgaie,  1  Coll.  203 ;  but  see  Thomas  v.  Deringy  1 
Keen,  728. 

(r)  See  and  consider  Roberts  v.  WyaU,  3  Taunt.  368;  Page  v.  Adam,  4 
Beav.  268 ;   Williams  v.  Edwards,  3  Sim.  78. 

(w)  Page  Y.  Adam,  ubi  supra,  N.B. — In  the  third  marginal  placitum, 
it  aliould  be,  "  the  objection  being  held  invalid,"  instead  of  "  the  objedion 
being  held  vaUd." 

(z)  Page  V.  Adam,  4  Beav.  369. 

(y)  Tawner  v.  Smith,  10  Sim.  410 ;  see  the  same  case  on  appeal,  4  Jur. 
310;  Cutis  V.  Tfiodey,  13  Sim.  306. 
(^z)  See  Morley  v.  Cook,  3  Ha.  106. 
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Chapter  IV.  (jelivery  of  a  perfect  abstract ;  that  is,  an  abstract  as  per- 
from  deli-     feet  as  the  vendor,  at  the  time  of  delivery,  has  in  his  either 
*^f^       actual  or  constructive  possession  j{a)  but  a  vendor  would 
£?tem.°^   not  be  at  liberty  designedly  to  deliver  an  imperfect  ab- 
stract, or  otherwise  neglect  his  duties  under  the  contract, 
for  the  purpose  of  rescinding  the  contract  under  such  con- 
ditions.(6) 
2SiJ*SSt)a      -^^^  ^^®  condition  as  to  time  does  not  preclude  a  pur- 
"JISSm"*    chaser  from  taking  subsequent  objections  arising  out  of 
ukL^whoiL  evidence  called  for  before  the  expiration  of  the  limited 
1*73]        *time  :(c)  such  objections  must,  however,  it  is  submitted, 
be  taken  within  a  corresponding  period  after  the  produc- 
tion of  such  evidence. 
A«  to  renie,      It  is  usual,  and  proper,  to  insert  a  condition  providing 
tureofdepo-  for  a  rcsalc  of  the  property,  and  forfeiture  of  the  deposit, 
binding.       in  case  the  purchaser  fail  to  comply  with  the  conditions ; 
and  that  any  deficiency  upon  such  resale,  together  with 
the  costs  thereof,  shall  be  borne  by  the  purchaser ;  equity, 
however,  will,  at  least  when  the  purchaser  is  bankrupt,  {d) 
set  oflf  the  deposit  against  such  deficiency ;  and  the  ven- 
dor's equitable  right  to  the  deposit  in  any  case  where 
the  purchaser  is  able  and  willing  to  put  him  in  the  situa- 
tion  in  which  he  would  have  been  had  the  contract  been 
duly  performed,  is  doubtful  :{e)  if,  upon  a  resale,  the  es- 
tate were  to  produce  more  than  the  original  purchase- 
money,  the  purchaser  who  had  violated  his  agreement 
could  not  call  for  an  account  of  the  surplus :(/)  a  stipu- 
condiuon     latiou  that  the  purchaser  making  default  shall  pay  a  spe- 
o?iSSut^^  cified  sum,  (exceeding  the  amount  of  the  deposit,)  as 
DoteqaiTa.    liquidated  damages,  does  not  amount  at  law  to  a  condi- 

lenttocoa-       .         ^ 

fortSiuIw     ^^^^  "^^  ^^^  forfeiture  of  the  deposit.(g')[l] 

(a)  Morley  v.  Cook,  2  Ha.  111. 

(b)  Page  V.  Adam,  uH  supra;  Mirley  v.  Cook,  ubi  supra;  Roberts  v. 
Wyatt,  2  Taunt.  968. 

Ic)  BlacJdows  v.  Laws,  2  Hare,  40. 

(rf)  Ex  parte  Hunter,  6  Ves.  94. 

(e)  Sag.  51 J  Moss  v.  Mathews,  3  Ves.  279. 

(/)  Per  Curiam,  6  Ves.  97. 

(g)  Palmer  v.  Temple,  1  Per.  &.  Dav.  379. 

•  """^ — ' — 

[1]  "  The  usual  condiUon"  says  Sogden,  (1  Sag.  on  Vend.  47)  that  if 


lit.  ■?  S 
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lifthe  preparation  of  special  conditions  it  is  important  ^^'"P^r  iv- 
to  remember,  that  a  purchaser,  unless  specially  precluded  Mattenof 
from  so  doing,  may  require  evidence  of  all  matters  of  fact  ^^^ 
stated  in  any  condition  which  goes  to  restrict  his  prima 
facie  rights  :(A)  it  is,  in  fact,  suggested  by  Mr.  Jarman,{i)  ^SS^t 
that  the  ordinary  condition  throwing  upon  the  purchaser  Fromevi- 

I  -  .  .  ,  ./•      1  ■  dence,  may 

the  expense  of  procunng  evidence  to  verify  the  abstract,  require  m- 

does  not  preclude  him  from  requiring  all  such  informa- 

tron  as  to  facts  as  is  necessary  to  complete  the  abstract  ] 

*so  that,  although  precluded  from  requiring,  except  at  his        [*74] 

(A)  Synums  v.  James,  I  Y.  &  C.  C.  C.  487. 
(i)  Conv.  V.  ix.  p.  J3. 

the  purchaser  shall  fall  to  comply  with  the  conditions,  the  deposit  shall 
be  forfeited,  and  the  proprietors  be  at  liberty  to  re-sell  the  estate ;  and  the 
deficiency,  if  any  by  such  sale,  together  with  all  charges  attending  the 
same,  shall  be  made  good  by  the  defaulter,  should  never  be  omitted.    It 
Ibrms  a  lien  on  the  estate  for  the  purchase-money,  &«.,  and  if  the  purcha- 
ser do  not  comply  with  the  conditions,  the  vendor  may,  by  virtue  of  this  * 
stipulation,  re-sell  the  estate,  and  recover  the  deficiency  and  charges  from 
the  purchaser.    And  if  the  money  produced  by  the  second  sale  exceed  the      ^ 
original  purchase-money,  the  purchaser  who  has  violated  the  agreement         „ 
will  not  be  entitled  to  the  surplus,  but  the  vendor  himself,  will  be  entitled 
to  retain  it.    It  is  now  usual  to  stipulate,  that  in  case  of  default  by  the 
purchaser,  he  shall  forfeit  the  deposit,  and  that  the  amount  of  the  expense 
of  a  re-sale,  du:.,  shall  be  recoverable  as  stipulated  damages.    Upon  such 
a  stipulation,  Lord  Tenterden  held  at  nisi  prius  that  whether  the  term 
used  was  penalty  or  liquidated  damages,  a  party  who  claims  compensa- 
tion for  default,  should  only  be  allowed  to  recover  what  damage  he  had 
really  sustained.    He  confined  his  opinion  to  contracts  not  under  seal ; 
instruments  in  that  form,  might,  perhaps,  receive  a  different  construction. 
But  in  a  later  case,  before  Best,  C.  J.,  he  expressed  a  different  opinion — 
that  whether  a  contract  be  under  seal  or  not,  if  it  clearly  states  what  shall 
be  paid  by  the  party  who  breaks  it  to  the  party  to  whose  prejudice  it  is 
broken,  the  verdict,  in  action  for  the  breach  of  it,  should  be  the  stipulated 
sum.    But  whichever  be  the  correct  opinion,  a  jury  may,  without  proof 
of  damage,  give  the  whole  sum  named.    This  observation  applies  to  a 
stipulation  that  the  deposit  shall  be  forfeited,  and  belong  to  the  seller  as 
stipulated  damages.    Where  the  expenses  of  the  re-sale,  &«.,  are  stipula- 
ted for,  the  measure  of  damages  would  be  those  expenses,  &c.    But  a  con- 
dition that  if  the  purchaser  shall  neglect,  or  fail  to  comply  with  any  of 
the  conditions,  the  deposit  shall  be  forfeited  as  liquidated  damages,  to  be 
retained  by  the  seller,  with  power  to  him  to  rescind  the  contract  and  re- 
sell, and  the  deficiency  to  be  made  good  by  the  purchaser,  does  not  pre- 
clude the  seller  from  maintaining  an  action  for  general  damages,  where 
the  purchaser  breaks  oflffrom  the  contract  altogether.    It  applies  in  case 
of  a  breach  of  any  of  the  particular  condidons." 

12 
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• 

cNptw  ry-  own  expense,  any  evidence  of  a  death  (material  tb  the 
title,)  he  may  yet  insist  on  being  informed  when  and 
where  such  death  occurred ;  in  many  cases  the  expense 
of  obtaining  such  information  would  be  nearly  the  same 
as  that  of  obtaining  the  usual  evidence  of  the  fact ;  and 
the  point,  although  (it  is  conceived)  not  often  insisted  on 
in  practice,  may  sometimes  be  usefully  guarded  against 
by  the  conditions. 

(4.)  As  to  what  special  conditions  are  generally  requisite 

in  various  specified  cases. 

What  condi-     Udou  a  salo  of  lands  held  under  an  Inclosure  Act,  it 

tioDS  exp6-  *  ' 

SnncSed*'  will  ofteu  be  expedient  to  negative  the  purchaser's  prima 

^^■^  facie  right  to  evidence  of  the  validity  and  regularity  of 
the  award  :(^')  and  attention  must  be  paid  to  the  rule 
which,  when  an  allotment  has  been  made  indiscriminate- 
ly in  respect  of  lands  held  under  different  titles,  requires 
the  production  and  proof  of  all  such  titles ;  a  rule  which, 
'  if  not  guarded  against,  may  occasionally  lead  to  expenses 
which  will  swallow  up  the  purchase-money. 

Land  for.  Where  the  property  comprises  strips  of  waste  land,  re- 
cently inclosed,  some  special  stipulations  as  to  title  will 
almost  invariably  be  necessary.(A:) 

chiMd  copy-  Where  the  property  has  been  recently  enfranchised,(/) 
the  production  of  the  manorial  title  must  be  guarded 
against,  if  the  vendor  be  unable  to  produce  it :  or,  if  pro- 
duced, it  may  be  well  to  guard  against  the  rule  which 

[*75]  ^enables  a  purchaser  to  require  evidence  of  the  manor 
having,  since  the  enfranchisement,  been  enjoyed  conform- 
ably with  the  earlier  title.(m) 

Where,  in  the  case  of  copyholds,  the  title  depends  upon 
grants,  made  by  the  lord  of  the  manor,  of  part  of  the 

( j)  3  Dav.  Cony.  58 ;  but  this  seems  to  be  rendered  unnecessary  by  the 
3  and  4  Vict.  c.  31,  in  cases  coming  within  its  provisions :  the  want  of 
inrolment  of  the  award  is  remedied  by  the  3  and  4  Will.  IV.  c.  87,  in  cases 
where  the  award  was  executed  before  the  passing  of  the  Act. 

{k)  See,  as  to  the  presumption  of  ownership  of  such  strips,  Sctftmes  v. 
MorrtO,  1  Beav.  951  j  vide  infra,  Ch.  VUI. 

(0  Vide  infra,  Ch.  VHI. 

(m)  See  1  Jarm.  Conr.  by  S.  83. 
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waste,  it  will,  in  general,  be  expedient  to  provide  that  no  ^'''^^^^* 
evidence  shall  be  required  of  such  grants  being  authorized  fo?Sir?y'* 
b7  the  custom  of  the  manor ;  in  some  manors,  however,  ^H^f 
the  right  is  well  established.  '''^• 

Upon  a  sale  of  leaseholds,  the  following  points  will  re-  LeaMhoida. 
quire  attention. 

To  negative  the  purchaser's  right  to  the  production  of  ^gSSSion 
the  lessor's  title,  if,  as  generally  happens,  the  vendor  Sul!*"^' 
cannot  produce  it ;  if  the  interest  to  be  sold  be  an  under- 
lease, the  condition  should  (if  so  intended)  clearly  refer  to 
the  title  as  well  of  the  sub-lessor  as  of  the  original  lessor ; 
if,  however,  the  lease  be  by  a  bishop,  a  purchaser  has  no. 
prima  fcune  right  to  production,  and  any  condition  re- 
specting the  lessor's  title  may  be  omitted.(n) 

The  covenants  in  the  lease  should  never  be  referred  to  ObmMata 
*as  "  usual ;"  the  preferable  plan  is  to  produce  an  abstract  «>  J» 
or  copy  of  the  lease  at  the  time  of  sale ;  and  to  state  the     ' 
intention  so  to  do  in  the  particulars  or  conditions,  and  to 
stipulate  that  the  purchaser  shall  be  deemed  to  have  full 
notice  of  its  contents. 

It  is  also,  in  general,  necessary  to  provide,  that  certain  ^*^' 
specified  evidence  (usually  the  production  of  the  last  re-  ^^'^^ 
ceipt  for  rent,)  shall  be  sufficient  evidence  of  the  perform-  £!^J§l'* 
ance  of  the  covenants  and  conditions  in  the  lease,  up  to 
the  completion  of  the  purchase.(o) 

*  When  leasehold  property  is  sold  in  lots,  it  is  also  neces-       \*76'\ 
sary  to  provide  for  the  apportionment  of  the  rents  and  istoap- 
liabilities  under  the  lease :  this  cannot  be  done  effectually  Sr  nmuS 

liabilitiM  oa 

where,  as  is  usually  the  case,  the  lessor  refuses,  or  is  nu  in  iota. 
incompetent,  to  concur;  underleases,  (the  original  term 
being  retained  either  by  the  vendor  or  one  of  the  pur- 
chasers,) with  covenants  for  mutual  indemnity,  are  fre- 
quently resorted  to ;  in  fact  necessarily  so,  where,  in  the 
case  of  buildings,  the  original  lease  contains  a  covenant  to 
insure  against  fire  in  a  given  sum :  cross  powers  of  distress 

(»)  Vide  infra,  Ch.YUl. 

(p)  With  respect  to  the  necessity  of  such  a  condition,  see,  as  to  insu- 
rance, PenniaU  t.  Harbome,  12  Jurist,  159:  but  the  condition,  it  is 
coDceived,  would  not  a^ail  if  the  purchaser  could  show  that  the  conditions 
had  been  broken. 
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Chapter  IV.  ^nd  entry  are  often  relied  on  in  other  cases ;  but  the  plan 
proposed,  whatever  it  be,  should  be  stated  in  the  con- 
ditions.(p) 

onnieef        Upou  the  Sale  of  renewable  leaseholds,  it  will  probably 

loanhoidi.  \^  necessary  to  provide  against  the  production  of  the  title 
prior  to  the  subsisting  lease.(9) 

On  Mie  of  a       Upou  the  Tcsale  of  a  reversion,  it  may  often  be  necessary 

IVT6IU0IL 

to  provide,  that  no  evidence  shall  be  required  of  the  suffi- 
ciency of  the  consideration  paid  on  the  original  pur- 
chase ;(r)^if  such  purchase,  however,  were  by  auction,  the 
condition  would  seem  to  be  unnecessary.(5} 

(5.)  General  remarks  on  special  conditions, 

Af  touftof      Upon  sales  by  trustees,  mortgagees,  and  other  persons 
trMteci^Ac  fi^'^^S  *  fiduciary  character,  great  care  is  requisite  in  the 
use  of  special  conditions ;  since,  if  improperly  used,  they 
may  not  only  involve  the  vendors  in  personal  liability  to 
their  cestui  que  trust,  &c.,  but  also  prevent  their  making 
a  good  title. 
JS>?ntoto       ^^  order  to  have  this  eflfect  the  conditions  must  be 
5s?*  ^     unnecessary,  and  of  such  a  depreciatory  character  that 
[*r7]       *lheir  use  amounts  to  a  breach  of  trust :  it  may,  however, 
often  be  difficult  to  determine  whether  a  given  condition 
comes  within  this  definition. 
SnSpSai       Upon  a  sale  by  a  mortgagee,  the  use  of  conditions  com- 
h^o^    pelling  a  purchaser  to  take  all  objections  within  21  days 
pn^ol     from  the  delivery  of  the  abstract,  that  all  copies  of  deeds, 
&c.,  not  in  the  vendor's  possession,  should  be  obtained  at 
the  expense  of  the  purchaser,  that  any  mis-statement,  &c., 
should  not  annul  the  sale  but  be  the  subject  of  compensa- 
tion, and  that  the  vendor  might  resell  on  breach  of  condi- 
tions by  the  purchaser,  was  considered  by  Lord  Langdale 
to  form  no  objection  to  the  title.(^) 
Upon  a  sale  by  a  mortgagee,  with  a  title  believed 

{p)  See  3  Dav.  Conv.  84. 

(y)  VideinfTa,C\i.ym. 

(r)  See  BQswell  v.  MendhAM,  6  Madd,  373. 

(5)  SheUy  V.  Nash,  3  Madd.  232j  et  vide  infra,  Ch.  XIV. 

(0  Habson  v.  BtU,  2  Beav.  17 ;  and  see  BoreU  v.  Dann,  2  Hare,  443, 
445. 
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to  be  marketable,  although  complicated,. the  use  of  a  con-  ^^p^^^- 
ditioQ  authorizing  the  mortgagee,  in  the  event  of  ob« 
jections,  &c.,  being  taken  which  he  could  not  remove,  to 
rescind  the  contract  on  returning  deposit,  interest,  and 
costs,  and  of  a  condition  that  purchasers,  whose  purchase- 
money  should  not  amount  to  a  specified  sum,  should  pay 
for  their  abstracts,  (except  the  abstract  of  the  mortgage 
deed,)  was  sanctioned  by  a  late  very  eminent  conveyancer. 

On  a  sale  in  a  single  lot,  there  would  seem  to  be  con-  ^  ^^  <><* 
siderable  difficulty  in  dmwing  any  distinction  between  a  Ss 
condition  throwing  on  a  purchaser  the  expenses  of  copies  ^^^^c^^ 
of  deeds,  &c.,  (as  in  Hobson  v.  Bell^)  and  one  imposing  on  frai^^^^bc 
him  any  expenses  connected  with  the  sale  which  would  Mreni  iota 
be  incurred  merely  on  his  own  requisition,  whether  re-inoneiou 
garding  the  verification  of  the  abstract  or  otherwise :  in 
each  case,  the  purchaser  submits  to  pay  certain  indefinite 
expenses  in  the  event  of  his  insisting  on  their  being 
incurred ;  and,  In  general,  the  trust  estate  probably  saves 
in  costs  what  it  loses  in  purchase  money.    The  case, 
however,  is  different  on  a  sale  in  several  lots,  where  the 
expenses  of  verifying  *the  abstract  are  thrown  generally       [•78] 
on  the  purchasers ;  for  then,  although  the  expenses  can  be 
but  once  saved  to  the  estate,  each  purchaser  may  think 
that  he  will  have  to  bear  them,  and  may  be  supposed  to 
reduce  his  biddings  accordingly. 

Conditions  restrictive  of  a  purchaser's  right  to  a  market-  as  to  uue 
able  title,  or  the  ordinary  evidences  of  title,  should  be  be^puHi 
used  only  so  far  as  may  be  requisite  from  the  state  of  the  ticuiartiue. 
title.(u) 

Powers  of  and  trusts  for  sale,  at  the  present  day,  usually  po™*J 
authorize  a  sale  "  under  special  conditions  as  to  title,  evi-  ^^  ^ 
deuces  of  title,  expenses  or  otherwise;"  such  an  authority  ^^^ 
may  reasonably  be  supposed  to  give  to  a  fiduciary  vendor 
somewhat  wider  limits  than  he  would  otherwise  enjoy,  and 
would  probably  turn  the  scale  in  a  doubtful  case;  but 
it  is  hard  to  say  what  is  its  precise  effect ;  it  certainly 
would  not  authorize  capricious  or  obviously  unnecessary 
conditions,  and  necessary  or  provident  conditions  may  and 

(u)  Supra,  p.  34;  see,  however,  Boreil  v.  Z>a»fi,  3Ha.  4^13, 445. 
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Chapter  IV,  should  be  used  without  an  express  authority:  it  has,  how- 
ciarati^  Q'ver,  becoDie  very  usual  to  insert  in  such  trusts  and  pow- 
proU?'con.  ^^  ^  declaration,  that  the  use  of  unnecessary  or  improper 
8U?r^ot^ '  conditions  shall  not  affect  the  sale  ;  but  even  such  a  de- 
cha^n"^     claration,  of  course,  does  not  relieve  a  fiduciary  vendor 

from  liability  to  his  beneficiaries. 
to^Slda^  "      ^^^  ^^^  condition  as  to  compensation  for  misdescription 
JJI^gjJ'JJ     by  the  vendor,  cannot,  it  appears,  be  enforced  upon  a  sale 
*™*^'»**'  by  trustees,  &c.(t;);  although  the  use  of  the  condition 

may  not  in  itself  be  a  breach  of  trust.(i£?) 
iiSitoSr*'  Although  it  is  a  general  rule  that  a  trustee  or  mort- 
?uMMi,&c.  g^gee,  &c.,  enters  into  no  covenant  except  that  against 
incumbrances,(i:)  it  is  not  unusual  to  insert  a  special  con- 
dition to  that  effect, 
nmark^oo'^  *Lastly,  it  may  be  remarked,  that  those  conditions  which 
diu^  ^^  to  an  unprofessional  eye  appear  the  simplest,  are  often  the 
-  most  dangerous ;  and  those  which  appear  difficult  and 

^  -I  complex  to  the  unlearned  purchaser  may  not  unfrequently 
produce  an  impression  favorable  to  the  title  upon  the  mind 
of  his  legal  adviser.  The  conveyancer  who,  upon  the 
purchase  of  a  large  estate,  peruses  a  series  of  special  sti- 
pulations, which  have  evidently  been  framed  with  refe- 
rence to  points  which  might  be  made  matters  of  serious 
annoyance  by  a  litigious,  but  are  of  little  practical  impor* 
tance  to  the  willing  purchaser,  is  naturally  disposed  to  be- 
lieve that  no  real  difficulties  exist  where  minor  objections 
have  been  so  carefully  anticipated ;  and,  on  the  other  hand, 
nothing  is  more  common  than  to  see  conditions  whose 
concise  simplicity  disarms  the  suspicion  of  the  unprofes- 
sional reader,  but  whose  sweeping  clauses  reduce  counsel 
to  the  dilemma  of  either  advising  a  client  to  complete  under 
serious  uncertainty  whether  he  will  acquire  even  a  tole- 
rable safe  holding  title,  or  of  involving  him  in  inquiries, 
which  are  almost  sure  to  be  heavily  expensive,  and  may 
probably  prove  wholly  unsatisfactory. 

(r)  WkiU  V,  Cuddon,8 Cl  SLFinn.  166. 
(it)  See  Hobsonv. Bell,  2  Beav.  17. 
(x)  See  Worley  v.  Framptont  5  Ha.  560. 
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Chapter  V. 

♦CHAPTER  V. 

AS  TO  THE  SALE  AND  MATTERS  CONNECTED  THEREWITH. 

1.  Atictiorij  what  it  is. 

2.  AuctioneeTy  his  liabilities,  power,  and  remuneration. 

3.  Agent,  his  liabilities,  power,  and  remuneration. 

4.  The  deposit. 

*5.  As  to  puffings  and  reserved  biddings  on  a  sale  by 
auction. 

(1.)  An  auction,  in  the  widest  sense  of  the  term,  is  asy  ^"^7^^  « 
mode  of  sale,  however  conducted,  in  which  the  vendor 
comes  under  an  express  or  implied  obligation  to  part  with 
the  property  to  the  highest  bidder  :(a)  at\ express  direction  Direction  to 
to  sell  by  auction,  would,  however,  it  is  conceived,  only 
authorize  a  sale  by  auction  in  the  usual  mode.[l] 

(2 )  As  to  the  Auctioneer,  ^c. 
An  auctioneer  selling  without  sufficient  authority  or  not  AacUoneer 

°  'is  pereonally 

disclosing  the  name  of  his  principal,  is  liable  to  the  pur-  j^j>'«»  ^^ 
chaser  for  his  costs,  and  interest  on  his  purchase-money  JSyjy'not 
if  lying  idle  ;(6)  and  it  has  been  held  that  if  he  sell,  with-  ^J^ 
out  at  the  time  of  sale  disclosing  the  name  of  his  princi-  p'^^^^p*^ 

(a)  See  Sag.  11. 
(6)  Sag.  44. 

[]]  Notice  of  an  intended  sale  by  aaction,  is  said  to  be  a  contract  with 
all  the  world:  and  the  parties  to  whom  the  notice  is  addressed,  oaght  not 
to  be  pat  to  the  trouble  and  expense  of  attending  the  auction  unless  the 
sale  is  to  take  place.  It  oAen  happens  that  estates  advertised  to  be  sold 
by  auction,  are  sold  by  private  contract,  instead  of  being  broaght  to  the 
hammer,  and  the  sale  is  not  announced  to  the  public,  tiU  the  day  fixed 
for  the  auction,  and  even  sometimes  not  till  the  auctioneer's  appearance  in 
the  auction  room.  It  would  be  better  therefore  to  state  in  the  advertise- 
ments, that  the  estate  will  be  sold  at  auction,  at  the  place  and  time  fixed 
upon,  "unless  previouslif  sold  by  private  contract;  in  which  casCj  notice  of 
such  sale  vrillbe  made  puUic:"  and  notice  should  be  given  accordingly. 
See  Sug.  on  Vend.  vol.  1,  p.  51. 
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Chapter  V.  pal,  ho  is  personally  liable  in  damages  for  non-performance 

of  the  contract.(c)[2] 
Cannot  rarj      The  auctioneer  cannot  without  express  authority,  dele- 

tOTtOB  after 

nie.  gate  *the  sale  to  another  ;(cQ  nor  can  he,  after  the  sale, 

r^^J        vary  the  terms  of  the  contract.(e) 

^v?^  Unless  especially  authorized,  he  has  no  power  to  receive 
ua^^iV  ^  more  than  the  deposit :  and  if,  as  respects  the  deposit  or 
SuoweTto"  any  other  part  of  the  purchase- money  which  he  is  autho- 
^     ^       rized  to  receive,  he  allow  the  purchaser  to  retain  it,  on  his 

personal  or  any  other  security,  he  does  so  at  his  own 

risk.(/)[l] 
noida  Until  the  purchase  is  completed  he  is  a  stakeholder  of 

deposit  aa 

makeboider:  the  deposit,  and  should  not  part  with  it  except  by  consent 
iateipieader.  of  both  veudor  and  purchaser  ]{g)  if  both  claim  it,  he  may 
^  .  flie  a  bill  of  interpleader  ;(A)  but,  in  so  doing,  he  must  not 

Aiiowad  hia  claim  to  Tctaiu  his  commission  out  of  it  :(i')  if,  however, 
rou^fi?^-  *»  he  be  made  a  defendant  to  a  bill  for  specific  performance, 
fo^cT^'  *°^  ^^^  deposit  be  brought  into  court,  he  will  be  allowed 
to  deduct  his  charges  and  expenses,  subject  to  the  ques- 
tion as  to  who  shall  ultimately  bear  them.(j)[2] 

(c)  Sug.  50 ;  FrwMyn  v.  Ixmondy  4  C.  B.  637. 

{d)  Sug.  13 ;  Henderson  v.  Bameiaell,  1  Y.  &  J.  387. 

(e)  See  Blackbwm  v.  ScoUs,  2  Camp.  343. 

(/)  Sug.  46. 

C^)  See  Smith  v.  Jackson^^  1  Madd.  620  \  and  see  Wiggins  v.  Lard^  4 
Bear.  30,  wheie  the  deposit  was  received  by  the  vendor's  solicitor. 

{h)  rairbrotAer  v,  PraUent,  Dan.  64. 

(i)  Mitchell  v.  Hayne^  2  Sim.  &.  St.  63 ;  and  see  BignM  v.  Audland,  11 
Sim.  28. 

(ji)  Annesley  v.  Muggridge,  1  Madd.  593 ;  Yates  v.  ParebratheTjA  Madd. 
239. 

,      —  -  -  ■■  * 

[2]  There  being  no  principal  who  is  responsible,  the  auctioneer  is  ne- 
cessarily answerable  as  principal,  otherwise  the  purchaser  would  have 
no  remedy. 

A  person  who  gives  a  note  in  the  name  of  another,  as  his  attorney,  with- 
out any  authority  for  that  purpose,  is  personally  liable  on  the  note  to  the 
party  who  accepts  the  note,  under  such  mistake  or  imposition.  Dusenbur 
ry  V.  ElUs,  3  John.  Cas.  70. 

[1]  An  auctioneer  cannot,  by  conducting  a  sale  by  auction,  deviate  from 
the  strict  terms  of  the  conditions ;  if  he  does,  he  will  be  personally 
amenable  for  all  the  consequences  of  his  so  doing.  Stephen's  Nisi  Prius, 
vol.  1,  p.  506. 

In  a  case  where  the  auctioneer  was  also  the  attorney  of  the  seller, 


MATTERS  CONNECTED  THEREWITH.  81 

At  law,  the  costs  of  an  auctioneer  who  has  paid  the  de-  chapter  v. 
posit  into  court  under  an  interpleader  order,  have  been  al-  t^^^tof, 
lowed  out  of  the  deposit,  leaving  the  purchaser  to  his  re-  ^^^^^' 
medy  over  against  the  vendor,  although  known  to  be  in- 
8olvent(A:) 

After  the  purchase  is  completed,  or  before,  with  the  con-  May  i>ay 
sent  of  the  purchaser,  the  auctioneer  may,  except  m  very  vendor  aAer 
special  cases,  safely  pay  the  deposit  to  the  vendor,  although 
in  embarrassed  circumstances  ;(Q  if  the  purchase  go  off, 
•the  purchaser  may  recover  the  deposit  from  the  auctioneer        [•82] 
in  an  action  at  law  :(m)  but  cannot  claim  interest,  al-  icuonfor? 
though  the  auctioneer  may  actually  have  made  a  profit  slrfif^^^ 

.     ,    .  .  contract 

upon  it.(n]  iwcuuM. 

The  amount  of  his  remuneration,  unless  (as  it  should  be)  hii  com- 

'  ^  <  '  misBion,  If 

settled  by  agreement,  depends  upon  custom ;  an  agreement  ^■'^^J^JJ 
that  he  shall  receive  nothing  if  there  be  no  sale,  will  not  wnww'- 
deprive  him  of  his  commission,  if,  after  he  has  taken  the 

(At)  Pitchers  v.  Edney^  4  Bing.  N.  C.  721 ;  and  see  Reeves  v.  Barravdy  7 
Scott,  281. 

(0  WhUe  y.  BartUU,  9  Bing.  378. 

(w)  Bwrrough  v.  Skiimer,  5  Burr.  2639 ;  MaberUy  v.  Robins,  5  Taunt. 
635. 

(n)  Harrington  v.  Hoggart,  1  Bam.  &  Ad.  577. 

and  paid  over  the  money  to  the  seller,  after  he  knew  that  objections  to  the 
title  had  been  raised,  an  action  against  him  for  the  deposit  was  sustained, 
but  the  judge  cautiously  abstained  from  pointing  out  the  duty  of  an  auc- 
tioneer in  any  other  case.  In  a  later  case,  where  the  auctioneer  had  paid 
over  the  deposit  to  the  vendor,  without  any  notice  from  the  purchaser  not 
to  do  so,  and  before  any  defect  of  title  was  discovered,  it  was  held  that  the 
purchaser  (the  title  being  defective)  might  recover  the  deposit  from  the 
auctioneer.  For  the  payment  of  the  deposit  depends  upon  the  want  of  a 
good  title  being  made  out.  If  a  good  title  is  not  made  out,  the  purchaser 
becomes  entitled  to  his  deposit ;  and,  in  strictness,  an  action  may  be  main- 
tained for  it,  without  giving  notice  of  the  default  to  the  auctioneer.  See 
Sug.  on  Vend.  vol.  1,  p.  55. 

If  both  the  parties  claim  the  deposit  the  auctioneer  may  file  a  bill  of  in- 
terpleader and  pray  for  an  injunction,  which  will  be  granted,  upon  pay- 
ment into  court  of  the  deposit.  But  an  auctioneer  cannot  maintain  a  bill 
of  interpleader,  if  he  insist  upon  retaining  out  of  the  deposit  either  his 
commission  or  the  auction  duty,  for  interpleader  is  where  the  plaintiff  is 
the  holder  of  a  stake,  which  is  equally  contested  by  the  defendants,  as  to 
which  the  plaintiff  is  wholly  indifferent  between  the  parties,  and  the  right 
to  which  the  plaintiff*  will  be  fully  settled,  by  interpleader  between  the  de- 

feodanti.    lb. 

13 


83  THE  SALE,  AND 

^^^'P'^'^  ^'  usual  steps  preparatory  to  a  sale,  the  estate  be  sold  by  the 
owner  by  private  contract  :(o)  but  where  an  agent  was  to 
receive  100/.  for  commission,  '<one  third  down  and  the  re- 
maining two  thirds  when  the  abstract  of  conveyances  is 
drawn  out,"  and  an  abstract  of  title  was  delivered,  but  the 
contract  then  went  off,  he  was  not  allowed  to  recover  from 
bis  principal  the  two-thiitls  which  remained  unpaid.(/i) 
defified'f         And  the  auctioneer's  (or  agent's)  claim  to  remuneration 
iM»giigoac«.    ^iii  5^  defeated  by  any  negligence  on  his  part,  as  to  the 
mode  of  conducting  the  sale  or  otherwise,  whereby  the 
JcT'^L      ^^  ^^  defeated  :{q)  and  an  executor  or  trustee  acting  as 
hUS^'^L  auctioneer  in  the  sale  of  the  trust  property  cannot  charge 
miMon.       commission.(r) 

iuMwimT'     As  a  general  rule,  any  loss  occasioned  by  his  insolvency 

iJSitor!*  ^  <>r  nuUa  fdes  falls  on  the  vendor  as  his  employer  :{s)  but 

a  fiduciary  vendor  will  not  be  personally  responsible  for 

such  loss,  if  he  have  acted  prudently  and  under  proper 

advice  in  the  matter.(/)[i] 

The  auctioneer  is,  as  is  also  his  clerk,(u)  the  agent  (^ 
r*83]  *both  vendor  and  purchaser  within  the  meaning  of  the  4th 
boi^^L  section  of  the  Statute  of  Frauds ;  and,  as  such,  can  Imd 
Statute  of'  them  by  entries  in  the  sale  book;(t;)  and,  as  respects  the 
purchaser,  the  rule  seems  to  be  the  same  although  he  bid 
i^voeau^   by  an  agent  ;(t(7)  it  appears,  however,  to  be  doubtful, 

(o)  Rainy  v.  Vemon,  9  Car.  &  P.  559 ;  Drvoer  v.  Cholmtmdeleyf  ibid.  n. 

(p)  Alder  v.  BayU,  11  Jur.  591, 

(q)  JoTies  V.  Nanney^  13  Pri.  76. 

(r)  Kirkman  v.  Booth,  11  Beav.  273. 

(s)  See  Sug.  50,  and  cases  there  cited. 

(/)  Edmonds  v.  Peah:,  7  Beav.  239. 

(tt)  Bird  V.  BauUer,  1  Nev.  &,  M.  313 ;  Henderson  v.  BamewaU^  1  Y.  dc» 
J.  387. 

(t?)  Ewnverson  v.  HeeUs,  2  Taunt.  38 ;  Kemeyi  v.  Prodor,  1  Jac.  &  W. 
350. 

(«;)  Emmerson  v.  HeeUs,  2  Taunt  38. 
»  III  ■■■^1  I         * 

[1 J  In  a  case  where  10002.  was  paid,  as  a  deposit,  to  an  auctioneer,  ac- 
cording to  the  conditions  of  sale,  and  the  vendor  opposed  two  motions  by 
the  purchaser,  in  an  original  and  cross-cause  filed  concerning  the  eon- 
tract,  for  payment  of  the  deposit  into  court,  and  the  auctioneer  became  a 
bankrupt,  the  loss  was  holden  to  fall  on  the  vendor,  although  the  second 
motion  had  succeeded  and  the  day  named  for  the  payment  of  the  money 
into  court,  was  subsequent  to  the  bankruptcy.    See  Sug.  on  Vend.,  p.  56. 
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whether  either  party  will  be  bound  who,  after  the  lot  is  ^^^ 


er    V. 


to 


knocked  down  but  before  the  entry  is  made,  revokes  roi^'^rore' 
the  auctioneer's  implied  authority  :(:r)  so  inconvenient  ^®^ 
«.  doctrine  the  courts  would,  doubtless,  repudiate,  if  pos- 
8ible.[I] 

But  the  auctioneer's  authority  may  be  revoked  by  the  S^^^nty 
vendor  at  any  time  before  the  sale  ;  and  such  revocation  bii^p'?^ 
has  been  held  valid  against  parties  purchasing  in  igno-  out  nJii^! ' 
ranee  of  it(y) 

It  seems  to  be  doubtful  whether  he  can  sue  a  party  for  JSJ^fty 
whom  he  personally  signs  as  agent  ;{z)  but  he  can  main-  h^'M!l''M 
tain  the  action  when  the  entry  has  been  made  by  his  clerk  ^^^ 
on  behalf  of  the  defendant.(a) 

(x)  See  Blagdenr^  Bradbear,  13  Yes.  4(i6;  Mason  v.  Amitage,  13  Vt^i 
25;  MaUns  v.  PreenuM,  d  Keen,  25;  Sag.  131. 

{if)  Manser  v.  Back,  6  Ha.  443 ;  sed  aUUr^  if  the  auctioneer  had  a  writ- 
ten authority,  and  parties  bid  upon  the  faith  of  it;  vide  infra. 

{z)  Parebrother  t.  SimM&ns,  5  B.  &  Aid.  333;  Wright  v.  Dannak,  2 
Camp.  203. 

(a)  Birdv.  BouUer,  1  Nev.  &  M.  313. 


[1]  "It  has  been  made  a  question,"  says  Chancellor  Kent,  "how  far 
auction  saies  are  within  the  provisions  of  the  statute  of  frauds ;  but  it  is 
now  understood  to  be  settled,  that  they  are  within  the  statute,  and  that  the 
auctioneer  is  the  agent  of  both  j^arties,  and  lawfully  authorized  by  the 
purchaser,  either  of  lands  or  goods,  to  sign  the  contract  of  sale  for  him 
as  the  highest  bidder.  The  writing  his  name  as  the  highest  bidder  in  the 
memorandum  of  the  sale  by  the  auctioneer,  immediately  on  receiving  his 
bid,  and  knocking  down  the  hammer,  is  a  sufficient  signing  of  the  con- 
tract within  the  statute  of  frauds  so  as  to  bind  the  purchaser.  Entering 
the  name  of  the  buyer,  by  the  auctioneer  in  his  book,  is  just  the  same 
thing  as  if  the  buyer  had  written  his  own  name.  The  purchaser  who 
bids,  and  announces  his  bid  to  the  auctioneer,  gires  the  auctioneer  au- 
thority to  write  down  his  name,  and  the  authority  to  the  agent  need  not 
b:  in  writing.  •  There  is  no  difference  in  the  construction  of  the  fourth 
and  seventeenth  sections  of  the  statute  of  frauds  of  29  Car.  2,  c.  2,  as  to 
what  is  a  sufficient  signing  of  the  contract  by  the  party  to  be  charged. 
The  English  law,  as  originally  suggested,  has  been  repeatedly  recognized 
aid  considered,  as  the  established  doctrine  in  respect  to  auction  sales  of 
lands  and  chattels,  by  the  English  and  American  courts."  2  Kent's  Com. 
MD,  m.  See  N".  Y.  Rev.  Stat.  vol.  2,  p.  136, 136,  sees.  2,  3 ;  McOnnb  v. 
Wright,  4  Johns.  Ch.  Rep.  659;  CUavcs  v.  Poss,  4  Greenleafs  Rep.  1 ; 
^M  V.  Plummel,  4  Greenleaf,  258 ;  Hicks  v.  WhUmore,  12  Wendell's  Rep. 
5H;  Bfipiist  Church  of  Ilhica  v.  Bigelow,  16  Wendell,  28. 
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Chapter  V.  /o  \     j  j 

(3.)  As  to  Agents. 

• 

Agent.  An  agent,  either  for  purchase(6)  or  sale(c)  of  an  estate, 

How  may  be  ^^J)  uuless  the  principal  be  a  corporation,((2)  be  appoint- 
appomied.    ^  ^^  ^q,.^j  ^f  mouth  J  but  a  verbal  appointment,  of 

[*84]       course,  is  'generally  inexpedient :  neither  of  the  contract- 
ing parties  can,  it  appears,  act  as  agent  for  the  other. 

Prirate  in-        Where  the*agent  has  a  written  authority,  parties  deal- 

acnicUone  to.  </  *  ^ 

ing  with  him  upon  the  faith  of  it  are  unaflfected  by  private 
restrictions  imposed  upon  him  by  his  principal,  but  of 
which  they  have  no  notice.(e)[2] 

(b)  Sug.  X30. 

(c)  Sug.  131. 

•  (d)  Ofrporation  of  Ludlow  v.  CharUon,  6  Mee.  &  W.  815 ;  Cope  v. 
Thames  Haven  Company ^  3  Exch.  841 ;  6  Rail.  Ca.  83. 

{dd)  Wrighi  v.  Darnuih,  2  Camp.  303 ;  rarebroiker  v.  Simmont,  5  Bam. 
&  Aid.  333. 

(e)  Neeld  v.  Duke  of  Beaufort,  5  Jur.  1123 ;  see,  as  to  restrictions  on  an 
auctioneer,  Manser  v.  Back,  6  Hare,  443. 

[1]  The  statute  of  frauds  does  not  require  that  the  authority  of  the  agent 
contracting  even  for  the  sale  of  lands  should  be  in  writing.  But  if  an 
'  agent  is  to  convey  or  complete  the  conveyance  of  real  estate,  or  any  inter- 
ests in  land,  or  to  make  Uvery  of  seisin,  the  appointment  must  be  in  wri- 
ting ;  and  where  the  conveyance  or  any  act  is  required  to  be  by  deed,  the 
authority  to  the  attorney  to  execute  it,  must  be  commensurate  in  point  of 
solemnity,  and  be  by  deed  also.  (2  Kent  Com.  614.)  See  Cooper  v. 
Raiikin,  5  Binney's  Rep.  613  j  PlummerY,  Russell,  2  Bibb's  Rep.  174 ;  5 
Mass.  Rep.  40 ;  Shamburger  v.  Kennedy,  1  Badg.  &,  Dev.  Rep.  1 ;  2 
Greenl.  Rep.  360;  Blood  v.  Goodrich,  9  Wendell's  Rep.  68;  Delinsv. 
Cawthom,  2  Dev.  N.  C.  Rep.  90 ;  lb.  153 ;  6  Serg.  &  Rawle,  331 ;  Da- 
venport V.  Sleight,  2  Dev.  &  Battle,  381 ;  Paley  on  Agency,  158-160. 

[2]  If  A.  authorizes  6.  to  buy  an  estate  for  him  at  fifty  dollars  per  acre 
and  he  gives  fifty-one  dollars  per  acre,  A.  is  not  bound  to  pay  that  price ; 
but  the  better  opinion  is,  that  if  B.  offers  to  pay  the  excess  out  of  his  own 
pocket,  A.  is  then  bound  to  take  the  estate.  "  This  case,"  says  Kent,  "  is 
stated  in  the  civil  law,  and  the  most  equitable  conclusion  among  the  civi- 
lians is,  that  A.  is  bound  to  take  the  estate  at  the  price  he  prescribed."  If 
however,  the  agent  does  a  different  business  from  that  he  was  authorized 
to  do,  the  principal  is  not  bound,  though  it  might  even  be  more  advanta- 
geous to  him ;  as  if  he  was  instructed  to  buy  such  a  house  of  A.,  and  he 
purchased  the  adjoining  house  of  B.,  at  a  better  bargain ;  or  if  he  was  in- 
structed to  have  the  ship  of  his  correspondent  insured,  and  he  insured  the 
cargo.  In  cases  like  these,  the  principal  would  not  be  bound,  because  the 
agent  departed  from  the  subject-matter  of  the  instruction.  See  2  Kent  Com. 
618.  619. 
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Also,  a  person  may  so  deal  with  third  parties,  as  to  war-  ^^'p**^  ^- 
lant  them  in  the  belief  that  another  is  his  agent ;  and  he  i^^cm.""' 
will,  in  equity,  be  bound  by  an  unauthorized  agreement 
of  the  agent  which  he  (the  principal)  has  given  them 
reasoa  to  consider  authorized. (/) 

An  agent,  employed  to  bid  for  an  estate,  and  not  limited  ^^^JJJJ^fJ; 
as  to  price,  can  bind  his  principal  to  any  amount ;  if,  being  Jta^i^cl'** 
limited,  he  exceed  the  limit,  and  his  want  of  authority  be  ^' 
unknown  to  the  other  party,  he  himself  is  bound,(^)  and 
his  principal  is  said  to  be  free  :{h)  but  the  production  of 
written  instructions  authorizing  him  to  give  a  certain  price, 
does  not  preclude  parol  evidence  of  his  having  had  a  ge- 
neral discretionary  power.(i)[3j 

As  between  the  vendor  and  an  alleged  agent  for  pur-  d?^7,'nimr 
chase,  but  whose  authority  is  denied,  the  agent  has  all  biuiiiea. 
the  rights  and  liabilities  of  a  principal ;  the  fact  of  agency, 
if  denied,  may,  of  course,  if  practicable,  be  established,  by 

(/)  See  Smith  y.  East  India  Company ^  16  Sim.  76. 

(g)  See  Jones  v.  Dovmman^  4  Ad.  &  E.,  N.  S.  235,  n. 

(A)  HUks  V.  Haiikin,  4  Esp.  Ca.  114;  Amb.  498;  10  Ves.  400;  Sug. 
46;  Qv£re,  however,  whether  the  rule  should  not  be,  that  where  the  agent 
exceeds  the  limit,  the  principal  shall  be  bound  to  the  extent  of  such  limit ; 
provided,  in  the  case  of  an  auction,  that  it  exceed  the  amount  of  the  last 
adverse  bidding. 

(i)  Hicks  v.  Hankin^  4  Esp.  Ca.  see  p.  116. 

\  [3J  The  acts  of  a  general  agent  will  bind  his  principal,  so  long  as  he 
keeps  within  the  general  scope  of  his  authority,  though  he  may  act  con- 
trary to  his  private  instructions.  But  an  agent  constituted  for  a  particu- 
lar purpose,  and  under  a  limited  power,  cannot  bind  his  principal,  if  he 
exceeds  that  power.  Whoever  deals  with  an  agent  constituted  for  a  spe- 
cial purpose,  deals  at  his  peril  when  the  agent  passes  the  precise  limits  of 
his  power,  though  if  he  pursues  the  power  as  exhibited  to  the  public,  his  , 

principal  is  bound,  even  if  private  instructions  had  still  further  limited 
the  special  power.  "  The  principle  that  pervades  the  distinction  on  this 
subject,"  says  Kent,  "  rests  on  sound  and  elevated  morality.  There  must 
be  no  deception  anywhere.  The  principal  is  bound  by  the  acts  of  his 
agent,  if  he  clothe  him  with  powers  calculated  to  induce  innocent  third 
persons  to  believe  the  agent  had  due  authority  to  act  in  the  given  case. 
On  the  other  hand,  if  there  be  no  authority,  nor  the  show  or  color  of  au- 
thority, from  the  principal,  to  do  an  act  beyond  his  powers,  the  party  who 
deals  with  the  agent  in  any  such  transaction,  must  look  to  the  agent 
only."    2  Kent,  630,  621. 
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^*p^^  ^'  the  agent  against  the  principal,  the  principal  against  the 
[*85]        agent,  (J)  or  the  vendor  against  the  principal. 
a?e"n"Ji.^       *There  is  not,  as  a  general  nile,  any  objection  to  a  con- 
pru^cil|!^ir    tract  for  purchase  entered  into  in  the  name  of  an  agent, 
*"'*"^       upon  the  ground  of  his  having  professed  to  deal  on  his 
own  account  ]{k)  but  in  the  converse  case  of  a  purchast^r 
£^e?t!  w^h^D  professing  to  contract  as  agent  for  another,  equity  would 
refuse  specific  performance  against  the  vendor,  if  it  ap- 
peared that  the  aame  of  the  assumed  principal  was  used 
as  an  inducement  to  a  bargain  which  would  not  otherwise 
have  been  entered  into.({) 
tyTgiSr**      ^^  agreement  entered  into  by  an  attorney  or  agent, 
signed!^     should,  iu  ordcr  to  avoid  any  question  as  to  personal  lia- 
bility,  be  made  and  signed,  by  him,  as  attorney  or  agent, 
[jjnj^«^>y    in  the  name  of  the  principal  ;(m)  in  fact,  if  a  person  by 
deed  covenant  for  himself  and  his  heirs  for  the  acts  of 
another,  he  is  personally  liable,  although  described  as 
agent  ;(n)  it  has,  however,  been  held,  in  a  recent  case,  that 
if  a  person  enter  into  a  contract  in  writing,  describing 
himself  as  agent  and  naming  his  principal,  he  is  not  per- 
sonally liable  unless  he  had  no  authority  to  make  the 
contract,  or,  in  making  it,  exceeded  his  authority  ;(o)  and 
even  where  a  person,  without  authority,  signs  an  instru- 
ment in  the  name  of  and  as  agent  for  another,  he  cannot 
be  treated  as  a  party  to  such  instrument,  and  be  sued  upon 
it,  unless  he  be  shown  to  have  been  really  the  principal ; 
although  he  may  probably  be  liable  in  an  action  for  da- 
mages for  the  misrepresentation  :{p)  where  the  agent  of 
Che  vendor,  at  the  purchaser's  request,  signed  the  agree- 
ment in  his  (the  agent's)  own  name,  this  was  held  not  to 
P86]        hind  the  purchaser.(f ) 
Afeatof  an.      *After  ihc  coutract  is  entered  into,  an  agent  for  sale,  if 

{ j)  7\iylar  v.  Salmon,  4  Myl.  &  Cr.  134. 
Ik)  Sug.  342 ;  NeUkarpe  v.  HolgaU,  I  Coll.  203. 
(/)  PhUUps  V.  Duke  of  Bucks^  1  Vem.  227 ;  and  see  other  cases  cited  in 
Sug.  244 ;  and  see  Ch.  XVIII.  infra, 
(m)  Sug.  53. 

{n)  See  Appleton  v.  Binks,  5  East,  148 ;  and  cases  cited,  Sug.  53. 
ip)  Dotonman  v.  JoTies  (in  error,)  9  Jur.  45-1,  Ex.  Ch. 
(p)  Jenkins  v.  HuUkinson,  13  Jur.  763,  GL.  B. 
(q)  Graham  v.  Musson,  5  Bing.  N.  C.  003. 
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and  80  long  as  his  principal's  name  is  undisclosed,  may  ^^p^^  v- 
vary  the  terms  of  payment  ;(r)  he  cannot,  without  special  ^^^^ 
authority,  receive  the  purchase-money  ]{s)  if  authorized  S^/o7 
to  receive  it,  a  direction  from  his  principal  to  pay  it  to  a  ^j^^' 
third  party,  is  irrevocable,  if  given  for  valuable  conside-  ^SSSIU-^^ 
ration.(0  rjhS^r 

If  an  agent  for  sale  is  to  receive  for  commission  a  per-  ocder  upon, 

*=*  *  to  pay  pur- 

centage  on  the  sum  obtained,  he  cannot  claim  it  in  respect  ^^^^^^r 
of  any  part  of  the  purchase-money  which  remains  un-  p*"°*^* 
paid  :(u)  unless  such  nonpayment  be  occasioned  by  the  SS°*"* 
wilful  act  or  default  of  the  vendor  :{v)  if  several  agents 
are  employed,  and  one  find  and  another  conclude  the  bar- 
gain with  a  purchaser,  each  may  claim  a  commission ; 
but  not  the  usual  commission,  viz.,  21,  per  cent{tD) 

The  authority  of  an  agent,  either  for  salfi  or  purchase,  Amhontyii 
may  be  revoked  at  any  time  before  he  has  entered  into  a  ^^^^i 
binding  agreement  ;(jr)[l]  if  he  act  withoufauthority,  his  oruoautho- 
alleged  principal,  even  although  he  have  bad  no  previous  wiopud.' 
communication  with  him,  or  were  ignorant  of  his  name  al 

(r)  Sng.  47;  Blackburn  y.  SchdUs,  2  Camp.  343. 

(5)  Mfim  y.  JeUiffe,  1  Moo.  dt  R.  336 ;  and  see  further,  infra,  Ch.  XIII. 
as  to  payment  to  agents. 

(0  MeUalfe  7.  Obm^A,  3  Man.  &,  Ry.  178. 

(it)  BuU  V.  JFViof,  7  Ring.  237. 

(r)  iS.C,  seep.  241. 

(w)  Mwrray  v.  Currier  7  Car.  &  P.  584. 

(x)  F'armer  y.  Robinson,  2  Camp.  339,  n. ;  Manser  y.  Back,  6  Ha.  443  j 
SmaH  y.  Sandars,  3  C.  B.  380. 

[1]  The  anthority  of  the  agent  is,  in  general,  from  the  nature  of  it,  re- 
yocable  at  the  pleasure  of  the  party  who  gaye  it    In  the  case  of  a  lawful 
reyocatioo,  by  the  act  of  the  principal,  it  is  requisite  that  notice  be  giyen 
to  the  agent ;  and  all  acts  bonaJUU  done  by  him  under  the  authority,  prior 
to  the  notice  of  the  reyocation,  are  binding  upon  the  principal.    It  seems, 
if  the  notice  had  reached  the  agent,  and  he  concealed  the  knowledge  of  the 
reyocation  from  the  public,  and  the  circumstances  attending  the  reyoca- 
tion were  such  that  the  public  had  no  just  ground  to  presume  a  reyoca- 
tion, his  acts,  done  under  his  former  power,  would  still  be  binding  upon 
his  principal.    And  it  has  been  eyen  said  that  he  can  conclude  a  transax> 
tion  which  was  not  entire,  but  partly  executed  under  the  power,  when 
the  notice  of  the  reyocation  was  receiyed,  and  bind  the  principal  by  those 
acts  which  were  required  to  consummate  the  business.    See  9  Kent  Com. 
644,  and  amthoritUs. 
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^^»f^^^^  the  date  of  the  contract,  may  adopt  his  acts  :(y)  nor  is  it 
necessary  that  the  principal  should  be  competent  to  con- 
tract at  the  date  of  the  agreement ;  for  instance,  an  admi- 
r*871       nistration  may  adopt  a  contract  entered  into  before  the 
But  not  by    grant  of  the  letters  of  administration  :(z)  but  a  contract 

any  other       ^  ^    ' 

'**"iiu3  *entered  into  by  A.,  expressly  as  agent  for  B.,  cannot  be 
p?£«paLi    adopted  by  C.(a) 

Clerk  of  The  clcrk  of  an  agent  for  sale  has,  it  appears,  no  impli- 
bfad  prioci-  cd  authority  to  bind  the  principal.(6) 

(4.)  As  to  the  deposit. 

Deposit  is  a  The  deposit  is  a  payment  in  part  of  the  purchase-mo- 
ment  ncy  ;(c)  and  the  purchaser  cannot  elect  to  forfeit  it  and 
oumot  tiset  avoid  the  agreement.(c;{) 

M>  forfeit  it.  „  °  ,  .        .        ,  , 

To  whom        Even  the  deposit  should  not  be  paid  to  a  mere  agent 

^•id^he     for  sale,  without  express  authority  from  the  vendor ;  if 

the  authority  be  for  the  agent  to  receive  it  at  a  particular 

time,  or  in  a  particular  manner,  of  course  it  cannot  be 

Bafely  paid  at  any  other  time,  or  in  any  other  manner  ;(e) 

the  purchaser,  however,  will  not  be  liable  for  loss  arising 

from  his  having  followed  any  such  special  authority  as 

to  the  mode  of  payment.(/) 

Not  to  be         t'he  deposit  cannot  safely  be  paid  by  the  purchaser  by 

SnneDt^^^  b^g  sct  off  iu  accouut  with  the  auctioneer  or  agent,  ex- 

with  agent,   ccDt  uudcr  the  SDccial  circumstances  of  his  being  able  to 

exeept under 

special  cii^  show  the  cxisteuce  of  a  debt  of  equal  amount  due  from 

cumstances ;  ^ 

the  vendor  to  the  auctioneer  or  agent,  and  that  the  latter 
was  authorized  by  the  vendor  to  retain  the  deposit  on  ac- 
count of  such  debt  ]{g)  so,  if,  instead  of  making  a  cash 

(y)  Maclean  v.  DunUj  4  Bing.  722;  and  see  JDe  Beil  v.  T%omsim,  3 
Beav.  469 ;  London  and  Birmingham  Railway  Company  v.  Winter j  Cr.  &• 
Ph.  57 ;  and  Wilson  v.  TVmwuw,  6  Sc.  N.  R.  894, 

{z)  Foster  v.  BaUs,  12  Man.  &  W.  226. 

(a)  Wilson  v.  7\immon,  6  Man.  &.  Gr.  236 ;  6  Sc.  N.  R.  894. 

(b)  Coles  V.  Trecothic,  9  Ves.  234. 

(c)  Sag.  48. 
{d)  2  Mer.  506. 

(«)  See  Young  v.  Guy,  8  Beav.  149. 
(/)  Sug.  47. 

(g)  Barker  v.  Greenwood^  2  Y.  &  C,  Ex.  414 ;  Young  v.  Wkite^  7  Bear. 
506 ;  HaTOey  v.  Cassan,  11  Jur.  1088. 
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payment,  the  purchaser  give  his  acceptance,  payment  of  chapter  v. 
the  bill  when  due  is  no  defence  to  an  action  by  the  vendor  nor  by  ac. 
if  the  bill  never  came  into  his  possession.(A) 

*If  a  cheque  be  given  for  the  deposit,  an  action  on  the        [*88] 
cheque  may  be  resisted  upon  any  ground  which  would  ShM*voii'' 
have  enabled  the  purchaser  to  recover  at  law  the  deposit, 
if  actually  paid.(i) 

If  a  purchaser  become  entitled  to  a  return  of  his  de-  Tni^vtr 

*  not  bound  by 

posit,  he  can,  in  the  absence  of  special  agreement,  claim  Jj^^^pf  j^ 
the  specific  sum  paid,  with  interest ;  and  will  not  be  pre-  "p^**  **^ 
judiced  or  advantaged  by  any  fall  or  rise  in  any  securi- 
ties in  which  it  may  have  been  invested ;  unless  such 
investment  were  made  with  his  assent,  (which  will  not 
be  assumed  from  his  making  no  reply  to  notice  of  the  in- 
vestment,(^')  or,  (in  the  case  of  a  bill  being  filed  for  spe- 
cific performance,)  under  the  authority  of  the  court ;  in 
which  cases  the  investment  will  be  at  his  risk  and  for  his 
benefit  :{k)  and  the  same  rules  apply  to  an  investment  of 
the  purchase-money  by  the  purchaser,  pending  discussions 
as  to  title,  &c.[l] 

Equity  will,  in  general,  relieve  the  purchaser  against  Jt^J'^gJ^Jf 
forfeiture  of  his  deposit,  if  he  be  able  and  willing  to  give  ^  "s**^ 
to  the  vendor  the  full  benefit  of  the  contract :(/)  its  return, 
with  interest,  may  be  directed  even  in  a  suit  for  specific 
performance,  where  the  bill  is  dismissed,  if  the  vendor  be 

(A)  Sykes  ▼.  GiUs,  5  Mee.  A,  W.  645. 

(0  Mills  r.  Oddy,6Cax.&,F.T2B. 

Ij)  See  Roberts  v.  Massey,  13  Ves.  561. 

(k)  See  Poole  v.  Rudd,  3  Bro.  C.  C.  49 ;  Sug.  50, 51. 

(0  Sug.  }1 ;  Moss  V.  MaUhewSj  3  Yes.  279. 


[1]  It  has  been  obeenred,  that  a  deposit  does  not  impose  a  liability  or 
responsibility  upon  the  party  to  whom  notice  of  it  is  given ;  throwing  upon 
him  any  risk  as  to  the  principal.  The  principal  remains  entirely  at  the 
risk  of  the  party  making  the  deposit.  He  cannot,  by  depositing  the  mo- 
ney with  his  bankers,  throw  the  risk  of  their  credit  upon  the  other  par- 
ttes.  They  are  not  called  upon  to  express  their  opinion  of  that  bank,  or 
to  say  anything.    2  Mad.  28. 

Where  the  deposit  is  considerable,  and  it  is  probable  that  the  purchase 
may  not  be  completed  for  a  long  Ume,  it  would  be  well  for  the  parties  to 
enter  into  some  arrangement  for  the  investment  of  the  deposit. 

14 
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Chapter  V.  plaintiff;  but  not  if  the  purchaser  be  plaintiff  ;(w)  nor, 
where  the  vendor  is  plaintiff,  if  the  bill  be  dismissed  with- 
out any  decision  upon  the  question  of  title,  but  for  laches^ 
or  on  some  other  collateral  ground.(7») 
J"°d?r  *^if       '^  ^^^  purchaser  die  before  obtaining  a  conveyance,  in- 
SJwhhout  ^®state  and  without  an  heir,  it  seems  probable  that  the 
hei>;  •«m«e.  ygndor  might  retain  both  the  estate  and  the  deposit.(o) 
LoM  of,  by      *As  a  general  rule,  if  the  deposit  be  lost  through  the 
a^uooMr.^  insolvency  of  the  auctioneer,  the  loss  falls  on  the  ven- 
dor.(p)[l] 

(5.)  As  to  puffers  and  reserved  biddings. 

Puifcn.  Unless  the  property  be  expressly  or  impliedly  offered 

»i'jj«d^jn    for  sale  without  reserve,(j)  it  appears  settled  that  the  em- 

uSJS'^uS    ployment  of  a  bidder  to  prevent  its  going  at  an  undervalue 

^iL^t'  is  allowable  in  equity  ;(r)  but  the  rule  is  not  so  extended 

as  to  authorize  the  employment  of  more  bidders  than  one, 

even  although  they  are  limited  to  the  same  sum;(5)  nor 

even  of  a  single  bidder  for  the  purpose  of  enhancing  the 

price  indefinitely  :{t)  but,  on  a  sale  in  lots,  several  bidders 

might,  it  is  conceived,  be  employed  for  different  parts  of 

the  property,  provided  that  no  lot  were  protected  by  more 

than  one  bidder :  at  law,  the  rule  as  respects  the  employ- 

.  ,    ^i^    ment  of  a  single  bidder  seems  unsettled;  Sir  Edward 

Ru]«   differ-  ^  ' 

•Dj^i*wi  Sugden  seems  to  consider  that  the  authorities  preponde- 
rate in  favor  of  the  practice  ;(u)  however,  in  a  very  recent 

(m)  Sag.  51 ;  see  WiSiams  v.  Edwofrds,  2  SinL  78 ;  see  also  Gte  r.  Pearse^ 
D.  G.  &.  S.  325. 

(x)  SoutAcombY,  Bishop  of  Exeier,  6  UsL,  225^228. 

lo)  Sug.  337.  • 

(p)  Supra,  p.  82. 

{q)  Meadows  v.  Towner,  5  Madd.  34 ;  RoUnsan  v.  Wall,  2  Phill.  373 ; 
and  see  TTiomeU  v.  Haines,  15  Mees.  &,  W.  367. 

(r)  Woodward  v.  Miliar,  2  Coll.  279 ;  and  see  Sng.  15, 16 ;  and  earlier 
cases  there  cited. 

(3)  WhteHerY.  CoUier,  1  Mood.  &  Malk.  123;  and  see  15  Mees.  dt  W. 
372 ;  and  Sug.  17. 

(0  12  Ves.  483. 

(ft)  Sug.  16. 

[1]  Upon  the  principle  that  the  auctioneer  is  more  properly  the  agent 
of  the  vendor. 
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case,  the  Court  of  Exchequer  maintaioed  the  contrary  ^*p^^  ^- 
doctrine,  and  laid  down  broadly  that  the  employment  of 
a  single  bidder  to  protect  the  property  would  vitiate  the 
sale  at  law,  unless  the  intention  to  do  so  were  expressly 
notified  :  but  this  opinion  was  ei^tra-judicial ;  the  sale,  (in 
the  case  before  the  court,)  having  been  advertised  as  to 
be  made  without  reserve.(t;) 

[Equity,  in  fact,  seems  to  favor  the  employment  of  a  |^""Jj|J^^; 
•person  to  protect  the  property ;  for,  it  has  refused  to  en-  Jp^S^^JJ 
force  specific  performance  against  a  vendor,  in  the  several  JJJSJSt? 
cases  of  his  known  agent  having  bid  for  the  purchaser  and        [*90] 
been  mistaken  for  a  puffer,(u7)  and  of  the  person  actually 
employed  to  bid  for  the  vendor  having  neglected  so  to 
do  :{x)  so,  in  a  converse  case,  where,  upon  a  sale  of  estates 
belonging  to  several  vendors,  the  person  employed  to  pro- 
tect one  estate,  by  mistake  purchased  another,  the  bill 
against    him    for    specific    performance   was    dismiss- 
ed.(y)[l] 

{v)  TkorneU  v.  Haines,  15  Mees.  &,  W.,  see  pp.  371,  372;   and  see 
Wheeler  v.  CoUier,  I  Mood.  &  Malk.  123. 
(w)  TWwjijg' V.  JMJ^mce,  2  Bro.  C.  C.  326. 
{x)  Mason  v.  Armiiage,  13  Ves.  25. 
W  Malins  f.  Freeman,  2  Kee.  25. 


m  See  2  Kent  Com.  537. 
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Chapter  VI. 

♦CHAPTER  VI. 

AS   TO   THE    AGREEMENT. 

1.  As  to  the  getter cd  necessity  for  a  written  agreement. 

2.  The  preparation  of  formal  agreements. 

3.  What  inform^zl  documents  m>ay  constitute  an  agree- 

ment. 

4.  The  signature. 

5.  TTie  stamps. 

6.  As  to  illegal  agreements. 

wriuMi  (!•)  Under  the  statute  of  frauds,(a)  a  written  agree- 

^SS^^Im.  ment,  signed  by  the  party  to  be  charged,  or  his  agent,  is 

dnwMntiof  generally  necessary  to  the  validity  of  any  contract  for  the 

'^^  sale  or  purchase  of  lands,  tenements,  or  hereditaments,  or 

any  estate  or  interest  in  or  concerning  them;  whether 

such  estate  or  interest  be  subsisting,  or  be  proposed  to  be 

created  de  novo :  and  the  act  extends  to  sales  by  auc- 

tion,(6)  and  in  bankruptcy  ;(c)  but  not  to  sales  before  a 

whftt  sales  master,  or  to  purchases  under  the  order  of  the  court,  if  the 

not  within  i.   ,  ,  .  .  ,  ^. 

the  statute,    owucr  of  the  cstatc  make  no  opposition  to  the  confirma- 
tion of  the  report  approving  of  the  purchase.(d)[l] 

(a)  29  Car.  n.  c.  3,  see  s.  4 ;  Sug.  98. 

(b)  Sug.  135;  see  Attorney  Cfeneral  v.  Day,  I  Ves.  218;  and  12  Ves. 
472. 

(c)  Ez  parte  Cutts,  3  Dea.267;  Lord  Cottenham. 

(d)  See  note.(*) 

[1]  The  statute  of  frauds  has  been  either  expressly  adopted,  or  assumed 
as  law  throughout  the  United  States.  In  New  York,  it  is  made  to  apply, 
not  only  to  e^ery  estate  and  interest  in  lands,  but  to  every  trust  or  power 
concerning  the  same ;  and  the  exception  as  to  leases  is  confined  to  leases 
for  a  term  not  exceeding  one  year.  The  provision  does  not  apply  to  trusts 
by  implication,  or  operation  of  law.  And  a  parol  promise  to  pay  for  the 
improvements  made  upon  land,  wiJiin  the  statute— they  not  being  an  in- 
terest in  land,  but  only  another  name  for  work  and  labor  bestowed  upon 
it.  See  N.  Y.  Rev.  Stat.,  vol.  2,  p.  134,  137,  sees.  6, 7, 8 ;  FVear  v.  Bard- 
enburgh,  5  Johns.  Rep.  272 ;  Ltnoer  v.  Winter,  7  Cowen*s  Rep.  263. 

With  regard  to  the  agreement  in  writing  required  by  the  statute,  no 
precise  form  is  necessary.    It  must,  however,  contain  all  the  terms  of  the 
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And  although  an  actual  demise  by  parol  for  any  term  chapter  vl 
not  exceeding  three  years,  at  a  rent  not  less  than  two*  Parol  exeeu- 

*=*•''  tory  agree- 

thirds  of  the  improved  value,  is  valid  under  the  2nd  section  m^  <•' 


of  the  statute,  an  executory  agreement  for  such  a  demise        [*93] 
*is  void  unless  in  writing  :(«)  so,  a  parol  agreement  by  a  ^m^Tulm 
lessee  for  an  assignment  of  the  residue  of  his  term  (being  ume  yean 
less  than  three  years,)  is  void,  and  cannot,  it  would  seem, 
operate  as  an  underlease.(/) 

The  first  section  of  the  act,  which  renders  a  writing  ne-  ^u^JSMia 
cessary  far  the  creation  of  *'  all  leases,  estates,  interests  of  ^^'^ 
freehold,  or  terms  of  years,  or  any  uncertain  interest,  of, 
in  or  out  of  any  lands,  &c."  has  been  held  not  to  extend 
to  a  license  ;  e.  g.,  a  license  to  A.,  in  consideration  of  a 
yearly  payment,  to  stack  coals  on  a  piece  of  ground  for 
seven  years,  with  the  sole  use  of  the  land  so  employed  :{g) 
this  decision,  however.  Sir  E.  Sugden  observes,(A)  ap- 
pears to  be  in  the  very  teeth  of  the  statute ;  and,  although 
it  has  been  often  followed,(t)  its  authority  seems  to  be  de-  ^''*'*'*'  "**^ 
stroyed  by  subsequent  cases  which  decide  that  an  ease* 

(e)  Sug.95. 

(/)  BarreU  v.  RtAph,  14  Mee.  &  W.  348. 

(S)  Wood  Y,  Lake,  Say.  3. 

(A)  Sag.  97. 

(t)  Ibid- 

contract,  distinctly  set  forth,  and  be  made  with  the  privity  and  consent  of 
all  the  contracting  parties.  It  need  not  be  contained  in  a  single  doeument. 
It  must,  however,  all  be  collected  from  the  writings,  verbal  testimony  not 
being  admissible  to  supply  any  defects  or  omissions  in  the  written  evi- 
dence. And  all  the  contemporaneous  writings  between  the  original  par- 
ties, relating  to  the  same  subject  matter,  are  admissible  in  evidence.  See 
Cruise  on  Real  Property,  vol.  4,  p.  33. 

The  agreement  must  contain  everything  necessary  to  show  the  contract 
between  the  parties,  so  that  there  be  no  need  of  parol  proof  to  explain  the 
intention  of  the  parties,  or  the  terms  of  the  agreement.  Where,  therefore, 
a  pew  in  a  church  was  sold  at  auction,  and  the  only  memorandnm  of  the 
sale  was  an  entry  made  by  the  auctioneer  on  a  chart  or  plan  of  the  ground 
floor  of  the  church,  exhibited  at  the  auction,  of  the  name  of  the  purchaser, 
and  of  the  sum  bid  by  hica,  it  was  held  that  the  memorandum  was  not 
sufficient  within  the  statute ;  although,  at  the  time  of  the  auction,  a  writ- 
ten or  printed  advertisement,  containing  the  conditions  of  sale,  was  ex- 
hibited and  read  to  the  purchasers.  Trustees  of  B.  Chwrch  of  ItkUa  v. 
Bigdow,  IS  Wend.  Rep.  28.  See  Parkhurst  v.  Van  CorOand,  1  John.  Ch. 
Rep.  280  281 ;  Abeel  v.  Raddif,  13  Johns.  Rep.  297 ;  2  Kent  Com.  510. 
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^^^»p^^  ment  cannot  be  granted  without  deed  ]{j)  it  is  also  con- 
ceived that  a  parol  executory  agreement  for  such  a  license 
would  probably  be  invalid ;  the  words,  ^'  in  or  concern- 
ing," in  the  4th  section,  being,  apparently,  more  compre- 
hensive than  the  words,  "  of,  in,  or  out  of,"  in  the  1st 
section. 
Any  •grw-     Any  arrangement  which  is  substantially,  although  not 
JEtudau/for  professcdly,  a  sale  of  an  interest  in  land,  is  within  the  4th 
wiihin  the  scctlon,  and  requires  a  written  contract :  e,  g.y  an  agree- 
ment by  a  person  possessed  of  a  term  for  years,  to  give 
up  possession  to  another,  and  allow  him  to  become  tenant 
for  the  remainder  of  the  term,  in  consideration  of  his  pay- 
ing in  part  for  certain  repairs  ]{k)  or  an  agreement  by  the 
termor  to  quit  possession  on  a  certain  day,  and  pay  all 
outgoings  up  to  that  time,  in  consideration  of  a  sum  of 
money  to  be  paid  to  him  by  a  party  who  has  agreed  with 
the  landlord  *for  a  lease  of  the  premises  on  the  termina- 
[*93J       (jQQ  Qf  ^YiQ  subsisting  term ;(/)  or  an  agreement  by  a  term- 
or, under  similar  circumstances,  that  he  will  part  with 
the  land,  and  that  the  intended  lessee  shall  take  it.(Z)[l] 

So,  a  parol  agreement  by  A.  with  an  occupying  tenant 
to  pay  him  £100,  upon  the  tenant  surrendering  his  lease, 
and  procuring  the  landlord  to  accept  A.  as  tenant,  is 
void  \{m)  nor  can  the  tenant  sue  for  the  consideration, 
upon  the  contract,  although  he  have  performed  his  part 

( j)  See  I  Jarm.  Conv.  by  S.  389,  and  cases  there  cited ;  and,  in  paiticn- 
lar,  Bird  v.  Bigginsan,  4  If  ev.  &  M.  505. 
(it)  BvUemer  v.  Hayes,  3  Jur.  704. 
(0  Smith  V.  7\fmbs,  3  Jur.  72. 
(to)  CocHng  V.  Ward,  1  C.  B.  R.  858. 

[I]  A  parol  agreement,  between  a  landlord  and  a  tenant  of  a  term  for 
six  years,  that  the  tenant  shall  surrender  his  interest  in  the  demised  pre- 
mises, and  that  the  landlord  shall  execute  a  new  lease  for  eight  years  to 
third  persons,  does  not  operate  as  a  surrender  by  operation  of  law,  unless 
such  new  lease  be  executed  and  pass  an  interest  according  to  the  con- 
tract and  intention  of  the  parties  j  although  the  tenant  quits  the  premises, 
the  third  persons  enter,  remain  in  possession  for  the  space  of  a  year,  and 
pay  rent  to  the  landlord,  and  consequently,  the  original  lease  remains  in 
force,  and  the  landlord  may  maintain  an  action  upon  the  covenant  in  it, 
for  the  payment  of  rent  against  the  original  tenant,  for  rent  subsequently 
accrued.    Schieffiin  v.  Carpenter^  15  Wen*  Rep.  400. 
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of  it  •,  but  ho  may  sue  upon  an  account  stated,  if,  after  chtpter  vi. 
such  performance,  A.  have  admitted  that  he  is  indebted 
to  him  in  the  amount  of  the  consideration.(m) 
An  agreement  void  under  the  4th  section,  may,  until  void  agree- 

"  .  '  ' '  ment  may 

countermanded,  operate  as  a  license,  so  as  to  excuse  what  "  ^  ^^^"~ 
would  otherwise  be  trespass.(fi)  p**"- 

And  the  transfer  in  writing  of  a  parol,  and  therefore  written 
Toid,  agreement  for  purchase  of  an  estate,  will  be  a  good  parol  ^^ 
consideration  as  between  transferror  and  transferee,  if  the 
latter  actually  obtain  a  conveyance  from  the  vendoi;;(o) 
80,  also,  if  an  agent  for  purchase  enter  into  a  parol  agree- 
ment, and  pay  the  purchase-money,  and  procure  a  con- 
conveyance,  be  can  sue  his  principal  for  the  amount.(p) 

The  4th  section  has  been  held  to  extend  to  agreements  Bfimnf  but 
for  sale  of  shares  in  a  mining  company  :{q)  but  not  of  sham^tL 
shares  in  a  railway  company ;  at  least  if  the  act  of  incor-  '^^ 
poration  makes  then!  personal  estate.(r) 

Q.nestions  frequently  arise  as  to  the  necessity  for  a  saieofgrow. 

iog  cropa* 

written  agreement  for  the  sale  of  growing  crops ;  the  law 
upon  the  subject  can  hardly  be  considered  as  settled  ](s)[l] 
*but  the  following  appears  to  be  the  general  result  of  the        [*94] 
authorities.  * 

(«)  Cocking  V.  Ward,  1  C.  B.  R.  858. 
(n)  CarringUm  r.  Roots,  2  Mee.  &  W.  248. 
(a)  Seaman  ▼.  Price,  1  Ry.  d&  Moo.  195. 
(p)  PawU  V,  Cfunn,  4  Biog.  N.  S.  445. 
(q)  Bcyce  7.  Greene,  Batty,  608. 

(r)  Bradley  V.  HoldmoHh,  3  Mee  &  W.  422;  Duncuft  v.  AJJ>recht,  12 
Sim.  189 ;  AS.  199. 
(5)  Sag.  101. 

[1]  In  the  case  of  Frear  v.  £rar<2efiA0r^A,5  Johns.Rep.276,itwa8held 
that  the  annnal  prodace  of  land  which  was  proceeding  to  a  state  of  maturi- 
ty, and  which  when  taken  at  maturity,  would  be  severed  from  the  ground, 
and  would  become  movable  goods,  was  not  an  interest  in  land  within  the 
fourth  section  of  the  statute  of  frauds ;  and  it  was  observed  that  the  statute 
had  in  view  some  interest  to  be  acquired  in  the  land  itself  by  the  contract, 
and  not  such  as  was  collateral,  and  by  which  no  kind  of  interest  was  to  be 
gained  in  the  land. 

The  rule  would  seem  to  be  that  if  the  subject  matter  of  the  contract  was 
not  to  be  severed  and  delivered  by  the  vendor  as  a  chattel,  but  was  a  right  in 
the  soil  to  grow  and  bring  the  same  to  maturity,  and  a  right  of  entry  to  cut 
and  take  it  as  a  part  of  the  contract  the  case  falls  within  the  fourth  section 
of  the  statute  of  frauds. 
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^^p^^-  The  point  to  be  determined  in  such  cases  is,  whether 
the  interest  contracted  for  be  an  interest  in  land  within 
the  meaning  of  the  4th  section  of  the  statute  of  frauds — 
in  which  case  a  written  agreement  is  necessary — or  whe- 
ther the  contract  be  merely  for  the  sale  of  chattels ;  in 
which  case,  however,  unless  the  price  be  under  £10,  there 
must,  under  the  17th  section,  be  a  written  agreement  or 
memorandum,  or  part  payment  of  the  price,  or  part  ac- 
ceptance of  the  goods. 

SeSiMiwif  J^^  agreement  for  sale  of  the  exclusive  right  to  the  ves- 
ture of  land,  or  for  sale  of  crops  which  would  not  go  as 
emblements  to  the  executor,(^)  as  moving  gras8,(u)  stand- 
ing underwood,  poles,  or  timber,  is  within  the  4th  section ; 
nor,  in  the  case  of  grass,  does  it  appear  to  be  material 
whether  it  is  to  be  mowed  or  fed  off  by  the  purchaser; 
this  is,  if,  in  the  latter  case,  he  is  to  have  the  exclusive 
right  to  it  :{v)  so,  also,  an  agreement  for  the  sale  of  grow- 
ing fruit,  {e.  g.,  pears,X^)  is  within  the  4th  section. 

Si5Si"&        ^"^  ^f  *®  agreement  be  for  sale  of  the  crop  after  the 

4ih  sec,  seller  shall  have  reduced  it  to  a  chattel  by  severance  from 
the  freehold,  as  where  standing  timber  is  to  be  felled  by 
the  vendor,  the  4th  section  does  not  seem  to  apply  :(y) 
and  the  same  distinction  would,  it  is  conceived,  exist  in 
agreements  for  the  sale  of  gravel,(z)  stone,  or  other  mine- 
rals :  nor  does  the  4th  section  seem  to  affect  sales  of  crops 
which  would  go  as  emblements  :(a)  such  as  hops,(6) 

[*96]  *wheat,  potatoes,  turnips,  &c. :  nor  does  it  appear  material 
\  in  such  cases  whether  the  crop  at  the  time  of  sale  be 

mature  or  otherwise,  or  whether  it  is  to  be  removed  by 
the  buyer  or  seller,  or  to  be  paid  for  by  the  quantity,  or 
by  the  acre ;  and  even  in  the  case  of  grass,  if  the  vendor 
retain  possession  of  the  land,  and  the  right  of  turning  on  his 

(0  See  judgment  in  Evaris  v.  RcbertSj  5  B.  d&  C.  829 ;  Sug.  99. 
(tt)  Crosby  v.  Wadswortk,  6  East,  603. 
(y)  See  Jones  v.  Flint,  10  Ad.  &  E.  760. 

{x)  RodweU  V.  PkUlips,  9  Mee.  &  W.  501 ;  sed  qu.  Whether  so,  if  the 
crop  is  mature  at  the  time  of  sale  1 
(y)  Smiih  v.  Swrman,  9  B.  &  C.  561 ;  and  see  1  Cromp.  &  Mee.  105. 
(z)  See  CouUon  v.  Ambler,  13  Mee.  &  W.  403. 

(a)  Sug.  100 ;  but  see  WaddingUm  v.  Bristow,  2  Bos.  &  P.  462. 

(b)  Evans  v.  Roberts,  5  B.  &  C.  829  j  see  judgment  j  and  Sug.  99. 
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own  cattle,  and  the  purchaser  have  no'right  of  severance,  chapter  vl 
but  only  to  feed  it  off  along  with  the  vendor,  the  agree- 
ment is  merely  for  agistment,  and  is  not  within  the  4th 
section  :{w)  but  in  none  of  these  cases  is  it  prudent  to 
dispense  -with  a  written  contract. 

And  a  parol  agreement,  for  the  sale  of  growing  crops,  Paroi  agree, 
which  would  otherwise  be  void  under  the  4th  section,  SSwJirten. 
may  be  good  as  between  outgoing  and  incoming  ten- 
ants :(ar)  but  where  a  farm  is  let  by  parol,  a  sale  of  the  b«tnoia« 

bntween  lee* 

growing  crops  by  the  lessor  to  the  incoming  tenant,  seems  ^^  ^' 
to  require  a  written  contract  under  the  4th  section.(y)       **°*"'i 

And  although  an  agreement  be  void  under  the  4th  sec-  vendor^e 
tion,  the  seller,  (except  perhaps  the  parties  be  lessor  and  purchtt^r 
tenant,}  can  recover  the  value  of  the  crop  if  it  be  taken  crop, 
or  received  by  the  purchaser:  but  he  cannot  recover  on 
the  terms  of  the  agreement,  but  only  on  a  quantum  me- 
TuU.{z)  • 

A  sale  of  tenant's  fixtures  by  the  tenant  to  the  land-  'Bvm  agiM. 
lord,  has  been  held  not  to  be  within  the  4th  section,  al-  of  tenanf*« 

'         fixtures 

though  they  be  sold  while  attached  to  the  freehold,(a)       sufficient. 

An  agreement  by  a  tenant  to  pay  an  increased  sum  by  ^fTncrew, 
way  of  rent,  in  consideration  of  improvements  to  be  made  memofrent. 
by  the  landlord,  has  been  held  not  to  be  within  the  act ; 
and  therefore  to  be  valid  although  by  parol  :(6)  but  a 
'different  rule  has  been  laid  down  as  respects  an  agtee-       [*9Q1 
ment  for  abatement  of  rent.(e2) 

If  an  agreement  relating  to  the  sale  of  land  be  void  ment^T*" 
under  the  4th  section,  it  will  also  be  void  as  respects  any  Ihfnie^* 
other  matters  which  are  either  inseparably  mixed  up  with,  y'oid'tA/oto. 
or  are  dependent  upon,  the  principal  agreement :  e.g.: 
where  a  tenant  agreed  to  rent  a  furnished  house,  and  the 
landlord  was  to  supply  additional  furniture  after  the  ten- 
ant bad  taken  possession,  it  was  held  that  the  want  of  a 

{w)  Jones  V.  F%nt,  10  Ad.  d&  E.  760. 
{x)  Mayfidd  v.  WsM/ey,  3  B.  &  C.  357;  and  see  Sug.  100. 

(y)  Lord  J^alTnotUh  v.  TfuntULS^  1  Cromp.  &  Mees.  89.  f''  t\ 

{s)  1  Cromp.  &  Mees.  109. 
{a)  HdUen  v.  Bunder,  1  Cr.  M.  &  R.  266. 

(b)DonneUany,Readej  3  B.  &  A.  899,  904;  Holfyv.Iioehuckt'ITaxmt 
157. 
(d)  OComunr  v.  Spaightj  1  Sch.  Sl  Lef.  306. 
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Chapter  vt  xmritteii  contract  was  a  bar  to  an  action  for  non-delivery 
of  the  furniture  ]{e)  so^  upon  a  parol  agreement  to  let  a 
house,  and  to  make  certain  repairs,  which  the  tenant  was 
to  pay  for,  it  was  held  that  the  landlord  could  not  sue  him 
for  the  cost  of  such  repairs.(/) 

(2.)  As  to  the  preparcUion  of  formal  agreements. 

m^m^     Upon  formal  agreements  for  sale,  few  questions  arise 
distinguishable  from  those  which  have  been  already  con- 
sidered with  reference  to  the  particulars  and  conditions. 
oTe re"ra!S      Ia  framing  such  agreements,  it  is  usual  to  make  the 
SliSl.*^***  parties  agree,  each  "  for  himself,  his  heirs,  executors,  and 
administrators ;"  the  insertion  of  the  word  "  heirs,**  how- 
ever, is  scarcely  correct,  unless  the  instrument  be  under 
seal ;  and  it  is  not  necessary,  although  the  general  prac- 
tice, to  name  the  personal  representatives. 
A^TMii^       Upon  a  sale  by  auction,  the  agreement,  of  course,  refers 
AucSoD,re-   to,  aud  is  generally  written  or  printed  upon  a  copy  of  the 
tieiiurv^c.  particulars  and  conditions. 

What  to  bo  Upon  a  sale  by  private  contract,  the  agreement,  as  a 
agreement  general  rulo,  compriscs  whatever  stipulations  and  other 
private  con-  *inatter  would,  had  the  sale  been  by  auction,  have  been 

tract.  '  •'  ' 

[*97J       comprised  within  the  particulars  and  conditions ;  except 

such  matter  as  exclusively  applies  to  an  auction ;  when 

it  is  probable  that  special  stipulations,  as  to  title,  &c.  will 

be  necessary,  the  agreement  should  be  prepared  in  blank 

before  the  estate  is  offered  for  sale. 

Mattente        1°  preparing  agreements  for  the  sale  of  land  to  pro- 

forfio^i^  moters  of  public  undertakings,  care  should  be  taken  to 

^e  to'piib.  state  whether  the  purchase-money  is  to  be  in  lieu  of  those 

lie  com-  '' 

P«itoa,&€.    accommodation  works  which  the  promoters  are  prima 
fofde  bound  to  make  and  maintain  for  the  owners  of  ad- 
joining land  ;  and  whether  the  ordinary  or  statutory  rule 
as  to  the  expenses  of  the  purchaser  is  to  operate  :(g)  the 
^  agreement  for  sale  to  a  Railway  or  Waterworks  Company, 


m         1* 


(e)  Mechelen  v.  Wallace,  7  Ad.  &  E.  49. 

(/)  Vaughanv.  Hancock,  10  Jm.  926  \  and  see  Lord  FalmouiUi  v.  TXh 
mas,  1  Cromp.  &  Mees.  89. 

(g)  See  Frend  and  Ware's  Railway  Conveyancing,  p.  146. 
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should,  if  such  be  the  intention,  expressly  state  that  the  ^^p^^  iv- 
mines  and  minerals  are  included  in  the  parchase.(A) 

(3.)  As  to  what  informal  documents  may  constitute  an 

agreement. 

Informal  agreements  give  rise  to  questions  of  greater  informal 

difficulty.  agr-menf. 

We  may  lay  down  as  general,  although  not  universal  wiiatmaj 

11        i_  ..        .1,.  ^*  ■^** 

rules,  1st,  that  any  writmg  signed  by  the  party  to  be  *"«"^ 

charged,  or  his  agent,  and  which,  either  expressly  or  by  ^itUnihe 
reference  to  other  writings,  determines  the  parties  to  and 
subject-matter  of  a  contract,  and  fixes,  or  provides  the 
compulsory  means  of  fixing  all  its  terms,  is  a  sufficient 
agreement  within  the  Statute ;  and,  2ndly,  that  no  writing 
is  a  sufficient  agreement,  which  fails  in  any  of  the  above- 
mentioned  particulars.[l] 

L  C*)  See  8  &  9  Vict  c.  30,  sect.  77 ;  and  10  &  11  Vict.  c.  17,  sect.  18. 


[1]  Whether  an  agreement  for  the  sale  of  land,  signed  by  one  partner, 
in  behalf  of  himself  and  his  co-partners,  would  be  yaUd  agreement  as 
against  the  purchaser,  under  the  N.  Y.  statute  of  frauds  which  requires 
the  contract  to  be  signed  by  the  party  by  whom  the  sale  is  to  be  made* 
auere  1    More  v.  Smedbwrgh,  8  Paige,  600.  * 

If  a  person,  intending  to  convey  lands,  request  a  witness  who  is  present 
to  sign  his  name  to  the  deed  for  him,  which  the  witness  does  in  his 
presence ;  quere,  is  the  deed  sufficiently  executed  under  the  statute  of 
frauds  to  convey  lands  1  WaUace  v.  McCvMougkj  1  Richardson's  £q.  Rep. 
^6. 

Supposing  such  a  deed  not  to  be  sufficiently  executed  to  convey  the 
lands,  then  quere,  can  the  person  intending  to  convey  subsequently  assent, 
so  as  to  make  the  deed  binding  on  the  parties  1    lb. 

In  Massachusetts,  by  the  statute  of  frauds,  (Rev.  Stat.  59,  ^29,)  an  oral 
license  to  erect  and  continue  a  mill  dam  on  one's  land,  is  of  no  legal 
validity  as  against  a  subsequent  grantee  of  the  land.  Stevens  v.  Stevens^ 
11  Met.  Rep.  251. 

An  oral  promise,  made  by  the  mortgagee  to  the  mortgagor's  creditors, 
to  relinquish  his  claim  to  the  land  mortgaged,  if  they  will  accept  from  the 
mortgagor  another  mortgage  thereof,  and  give  him  time  of  payment,  is  in- 
operative and  void  by  the  statute  of  frauds ;  and  though  such  creditors,  on 
the  faith  of  such  promise,  take  a  second  moilgage,  and  give  time  of  pay- 
ment to  the  mortgagor,  they  acquire  no  right  thereby,  as  against  the  first 
mortgagee.  But  such  promise  is  presumptive  evidence,  (which  may  be 
rebutted,)  that  the  first  mortgage  was  not  made  bona  fide.  Parker  v. 
Barker,  2  Met.  Rep.  423. 
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Q^P*"^      Thus,  letters  are  constantly  held  to  constitute  a  binding 
L»itew.       contract ;  and  often  where  such  a  result  is  a  surprise  upon 


A  verbal  agreement  to  purchase  land  at  sherififs  sale,  for  the  benefit  of 
another,  is  void  under  the  statute  of  frauds,  and  cannot  be  enforced  against 
the  purchaser.    Schmidt  v.  Gatewood^  2  Richardson's  Eq.  Rep.  162. 

Where  an  agent  had  agreed,  by  parol,  to  bid  for  his  principal,  at  a 
sheriff's  sale,  for  certain  real  estate,  and  who  took  the  titles  in  his  own 
name;  the  case  will  be  taken  out  of  the  statute  of  frauds,  by  an  account 
made  out  and  signed  l{y  him,  charging  his  principal  with  the  purchase- 
money  ]  in  which  case,  the  agent  was  decreed  to  hold  the  estate  in  trust. 
DerUon  y,  McKenzie^  1  Des.  289. 

A  receipt  signed  by  the  vendor  in  these  words :  "  Received  of  A.  twenty 
dollars,  being  on  account  of  a' plantation  on  the  Cypress,  sold  to  him  this 
ck^  for  2,200  dollars,  payable  in  different  instalments,  as  per  agreem'ent. 
Charleston,  August  1, 1816,"  was  held  sufficient  to  take  the  case  out  of  the 
statute  of  frauds.    Cosack  v.  Descoudres^  1  McCord  Rep.  425. 

The  memorandum  of  sale,  to  be  effectual,  must  not  only  be  signed  by  the 
party  to  be  charged,  but  must  contain  the  substantial  terms  of  the  contract, 
expressed  with  such  certainty  that  they  may  be  understood  from  the  con- 
tract itself,  or  some  other  writing  to  which  it  refers,  without  resorting  to 
parol  evidence.  Parkkurst  v.  VanCortla'ndty  1  Johns.  Ch.  Rep.  273 ;  S.  C, 
on  appeal,  14  Johns.  Rep.  15;  Abeel  v.  Raddiff,  13  Johns.  Rep.  297; 
Guens  v.  Colder,  2  Des.  188;  Parker  v.  Bodley,  4  Bibb,  102;  Caison  v. 
Thmnpson^  2  Wheat.  336—341.  See  Waterman's  American  Chancery 
Digest,  vol.  1,  259, 260.  As  to  what  contract  for  sale  and  purchase  of  land 
^is  sufficient  in  Virginia  to  charge  vendee,  see  Smiihy.  Jones,  7 Leigh,  165. 
«  Part  performance  of  an  agreement  by  parol,  and,  without  writing, 
to  sell  land,  will,  in  certain  cases,  in  equity,  take  the  agreement 
out  of  the  statute  of  frauds.  The  agreement,  to  be  enforced,  must 
be  clearly  proved,  and  the  acts  of  part  performance  must  une- 
quivocally appear  to  relate  to  the  identical  contract  set  up.  What 
facts  will  amount  to  a  part  performance  sufficient  to  justify  the 
interference  of  chancery,  depends  upon  circumstances.  As  a  general  rule, 
delivery  of  possession  is  part  performance.  So,  also,  the  making  of  bene- 
ficial improvements  on  the  land.  Formerly,  payment  was  considered  part 
performance ;  but  it  is  now  held,  that  payment  of  part,  or  even  the  whole 
of  the  purchase-money,  is  not  of  itself,  and  without  something  more,  a 
part  performance  that  will  take  the  case  out  of  the  statute.  See  2  Kent, 
451 ;  Kingy.  Bardeau,  6  Johns.  Ch.  Rep.  38 ;  King  v.  Hamilton,  4  Feiers* 
XJ.  S.  Rep.  311 ;  Seymour  v.  Delancy,  6  Johns.  Ch.  Rep.  222;  Benedict  v. 
Jjynch,  1  John.  Ch.  Rep.  370 ;  Parkkurst  v.  VanCorUandt,  1  John.  Ch. 
Rep.  273;  S.  C,  14  Johns.  Rep.  15;  Keats  y.  Rector,  1  Arkansas  Rep. 
391 ;  1  Hammond's  Ohio  Rep.  251 ;  1  Binney,  131 ;  3  Watts  &.  Serg.  56; 
Jervis  v.  Smith,  1  Hoffman's  Ch.  Rep.  470  ;  2  Scam.  Rep.  218;  2  Whar- 
ton Rep.  387;  6  Ohio  Rep.  483;  9  Watts'  Rep.  85;  6  Wharton,  153;  1 
Watts  &,  Serg.  Rep.  383;  1  McMullan's  S.C.  Rep#311;  1  Harrington's 
Del.  Rep.  532 ;  8  Greenl.  320 ;  9  N.  H.  Rep.  385;  2  Watts'  Penn.  Rep. 
148. 
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•the  writers  :(i)  and  a  letter  addressed  by  either  a  vendor,  ^^p*"^  ^' 
or,  it  would  apjiear,  a  purchaser,  to  a  third  person,  with 
directions  incidental  to  the  carrying  out  of  the  agreement ; 
— c.  g-.,  the  delivery  of  title  deeds,  or  preparation  of  the 
conveyance — may  suffice  to  bind  the  writer  :(k)  so,  the  BeMjptftr 
vendor's  receipt  for  the  purchase-money  or  deposit,  or  a  money, 
similar  receipt  signed  by  the  auctioneer,  or  the  entry  of  ^^*>^ 
sale  made  by  him  in  his  books,(Z)  or  a  bond  of  reference  {JJ^T"**'** 
to  a  surveyor  to  settle  the  price  to  be  paid  by  the  pur-  ^rtUmUoD  * 
chaser,  would,  it  appears,  be  sufficient.(m)[l]  ^°**- 

(i)  Kennedy  v.  Z>f,  3Mer.  441.  "  The  same  construction  must  be  put 
upon  a  letter,  that  would  be  applied  to  the  case  of  a  more  formal  instru- 
ment; the  only  difference  being,  that  a  letter  or  correspondence  is  gene- 
rally more  loose  and  inaccurate  in  respect  of  terms,  and  creates  a  greater 
difficulty  in  arriving  at  a  precise  conclusion."  Per  Lord  Eldon,  ilnd.  451  j 
see  T%mas  v.  Blackman,  1  Coll.  301. 

{k)  Owen  V.  ThoTfuiSj  3  Myl.  &  K.  353  j  Rose  v.  Cunyjighamej  11  Ves. 
550 ;  Sug.  122. 

(0  COes  V.  Trecotkickj  9  Ves.  334 ;  Blagden  v.  Bradbear,  12  Ves.  466;  .    • 

Sag.  114, 121.  •    ' 

(m)  Per  Lord  Rosslyn,  6  Ves.  17. 

- 

■ 

f  IJ  If  upon  a  treaty  for  sale  of  an  estate,  the  owner  write  a  letter  to  the 
person  wishing  to  buy  it,  stating  that  if  he  parts  with  the  estate,  it  shall  be 
on  such  and  such  terms,  specifying  them;  and  such  person,  upon  receipt 
of  the  letter,  or  within  a  reasonable  time  after  the  offer  is  made,  accept  the 
terms  mentioned  in  it,  the  owner  will  be  compelled  to  perform  the  contract 
tn  specie.  So,  if  a  man,  being  in  company,  makes  offers  of  a  bargain,  and 
then  write  them  down  and  sign  them,  and  another  person  take  them  up, 
and  prefer  his  bill,  that  will  be  a  sufficient  agreement  to  take  the  case  out 
of  the  statute.  But,  if  it  appears  that,  on  being  submitted  to  any  person 
for  acceptance,  he  had  hastily  snatched  it  up,  had  refused  the  owner  a 
copy  of  it ;  or  if,  from  other  circumstances,  fraud  in  procuring  it  may  be 
inferred,  in  case  of  an  action,  it  will  be  left  to  the  jury,  to  say  whether  it 
was  intended  by  the  defendant,  at  first,  to  be  a  valid  agreement  on  his  part, 
or  as  only  containing  proposals  in  writing,  subject  to  future  revision ;  and 
if  the  aid  of  equity  be  sought,  these  circumstances  would  have  equal 
weight  with  the  court.  So,  in  every  case,  it  must  be  considered  whether 
the  note  or  correspondence  import  a  concluded  agreement ;  for  if  it  amount 
merely  to  treaty,  it  will  not  sustain  an  action  or  suit.  See  Sug.  on  Vend, 
vol.  I,  p.  117  ;  Attoood  v.  CM,  10  Pick.  Rep.  227;  BuUerfield  v.  Hariskom, 
7  N.  H.  Rep.  345 ;  Ellis  v.  Deadman,  4  Bibb,  466 ;  Johnson  v.  Ronald's 
Admrs.,  4  Munf.  77.  * 

In  the  case  oi  a  letter,  the  letter  must  sufficiently  specify  all  the  terms 
iipOD  which  the  agreement  is  made,  or  refer  to  some  written  agreement  in 
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Chapter  vt      go^  notice  giveu  by  a  Railway  or  other  Public  Company 
2^^^i^Jy"  of  their  intention  to  exercise  a  power  of  compulsorily 
cwnpaniw,    taking  land,  if  given  to  a  person  under  no  personal  inca- 
pacity,(n)  constitutes  a  binding  contract  to  the  extent  of 
fixing  what  land  is  to  be  take«],(o)  and  cannot  be  with^ 
drawn  by  the  company  without  the  consent  of  the  land- 
owner \(p)  andHhe  price,  if  not  settled  by  agreement,  must 
be  determined  in  the  manner  pointed  out  by  the  Act  of 
Parliament  ;(5r)   but  notice  by  a  Company,  under  the 
r«gg-|        *Lands  Clauses  Consolidation  Act,  of  their  intention  to 
take  part  only  of  premises  used  as  a  manufactory,  does 
not  amount  to  an  agreement  to  take  the  whole,  although 
under  the  92nd  section  of  the  Act  the  owners  may  refuse 
statutqry      to  Sell  less  than  the  whole  :(q)  it  has  been  recently  deter- 
exfaaiMted     mined,  that  under  the  above  Act,  a  Company  may  give  a 
noUc«.        second  notice  to  the  same  landowner  in  respect  of  land 
within  the  limits  to  which  their  compulsory  powers 
extend,  if,  from  unforeseen  circumstances,  the  land  taken 
under  the  first  notice  prove  insufficient  for  the  authorized 
purposes  of  the  undertaking  :(r)  so,  where  a  landowner  is 
entiti^ed  hff  notice  to  require  the  Company  to  purchase  his 

(n)  Midland  Counties  Railway  Company  v.  Ostein^  1  Coll.  74. 

(p)  Adams  v.  BlackwaU  Railway  Company^  14  Jur.  679,  L.  C. 

(j?)  Tawney  y.  Dynn  and  Ely  Railway  Company ^  16,  L.  J.,  N.  S.,  Ch. 
382,  y.  C.  £. ;  and  see  Reg,  y.  Birmingham  and  Oxford  Jwndion  Railway 
Company,  15,  L.  T.  392. 

(g)  See  Salmon  v.  Randall,  3  Myl.  &-  C.  439 ;  Stone  v.  Commercial  Rail- 
way Company,  4  Myl.  &>  Cr.  124 ;  Walker  y.  Eastern  Counties  Railway 
Company,  6  Ha.  594.  Where  a  will  gave  to  A.  an  option  of  purchase 
within  a  limited  period,  a  mere  verbal  declaration  to  the  trustees  that  he 
intended  to  take  the  property,  the  purchase-money  remaining  unpaid  and 
the  conveyance  unexecuted,  was,  of  course,  held  insufficient  to  entitle  him 
to  the  benefit  of  the  option ;  Dawson  v.  Dawson,  8  Sim.  346. 

{q)  The  Queen  v.  London  and  Southr  Western  Railway  Company,  12  Jur. 
973,  a  B. 

(r)  Stamps  v.  Birmingham  and  Stour  Valley  Railwa/y  Company,  2  Phill. 
673 ;  6  Rail.  Ca.  123 ;  and  see  Simpson  v.  Lancaster  and  Carlisle  Railway 
Company,  15  Sim.  580. 

N 

which  all  the  circumstances  are  specified,  and  not  require  any  external 
circumstances  to  explain  it  It  must  likewise  appear  that  the  other  party 
accepted  the  terms,  and  acted  in  consequence  of  them. 
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interest  in  lands  affected  by  the  undertaking,  the  service  ^^p^^  ^' 

of  such  notice  constitutes  a  binding  contract. (^) 

But — ^and  the  case  may  be  considered  as  exceptive  from  Rentroua, 
the  first  general  rule — where  B.  had  entered  into  a  parol  JjJijj'!^**®* 
agreement  to  sell  an  estate  to  W.,  and  B.'s  agent,  made 
out  and  signed  a  rent-roll,  entitled  "  Rent-roil  of  lands 
agreed  to  be  sold  by  B.  to  W.  from  May  1762,  at  21 
years'  purchase  for  the  clear  yearly  rent,"  and  the  amount 
of  rent  was  then  corrected  by  B.  in  his  own  handwriting, 
and  the  rent-roll  so  altered  was  delivered  to  W.,  and 
abstracts  of  title  were  also  delivered,  and  B.  sent  letters  to  andietten 

to  croditoxs : 

his  creditors  informing  them  of  the  sale,  it  was  held,  that 
there  was  no  sufficient  agreement  ',{t)  nor  will  a  letter  or  letter 
suggesting  an  abandonment  of  a  parol  agreement,(t;)  take  »  abtttdoa- 
*the  case  out  of  the  Statute :  but  where,  at  law,  an  agree-      r*i001 
ment  was  produced  in  the  following  words,  viz«  "A.  having  necitai  of 
agreed  to  purchase  of  B.  for  250/.  the  two  leasehold  houses  held  suffi- 
situate,  &c.,  B.  hereby  agrees  to  paper  and  paint ;  A.  to 
pay  2302.  at  the  time  of  the  contract,  and  the  remaining 
202.  on  the  completion  of  the  painting :"  it  was  held,  that 
the  agreement  to  purchase,  although  recited  as  an  existing 
agreement,  was  to  be  considered  as  forming  part  of  the 
agreement  produced.(i/;) 

And  it  is,  of  course,  necessary  that  the  letter  or  other  nocuqumt 
document  relied  on  should  be  consistent  with  the  parol  imutMn- 
agreement  set  up  by  the  party  relying  on  iU{x)  a»eg«»d 

As  to  both  parties  being  named ; — it  is  stated  by  Lord  agreement. 
CowpeTf  (Lord  Keeper,)  <*  that  if  a  man  being  in  company  both  mrue* 
makes  offers  of  a  bargain,  and  then  writes  them  down  and  named. 
signs  them,  and  another  person  then  takes  them  up  and 
prefers  his  bill,  there  will  be  a  sufficient  agreement  ;"(j^ 
and  the  dictum,  which  is  extrajudicial,  is  cited  by  Sir 

(i)  Doo  V.  LondfOn  and  Croyden  Ca/nal  Company ^  1  Rail.  Ca.  257 

(0  Whaley  v.  Bagnel,  1  Bro.  P.  C.  345 :  (the  decision  was  upon  the 
Irish  Statute  of  Frauds,  which  corresponds  with  the  English  Act:)  Cooke 
Y.T\nnds,2An8t  420. 

{v)  GosbeU  V.  Archer,  2  Ad.  6t  E.  500. 

(v)  ffaU  V.  BeUy,  4  Man.  Sl  G.  410. 

(x)  Cooper  v.  SmUh,  15  East,  103. 

(y)  Coleman  v.  L^w*,  5  Vin.  Ab.  527. 
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E.  Sugden  :{z)  however,  in  Boyce  v.  Greene{a)  a  memo- 
randum in  these  words,  ''Sold  100  Mining  Purdies  at 
17j.  &dP  and  signed  by  the  vendor,  was  held  insufficient, 
as  not  mentioning  the  name  of  the  purchaser  :{b)  so,  it 
has  been  held,  that,  in  order  to  bind  the  purchaser  by  the 
auctioneer's  entry,  either  the  name  of  the  vendor  must 
appear  by  the  entry  itself  or  in  the  conditions  or  par- 
ticulars thereby  referred  to,  or  the  auctioneer  must  bind 
himself  personally  by  his  entry.(c) 

In  the  case  of  a  letter,  if  the  name  of  the  party  to  whom 
it  is  addressed  appear  in  an  indorsed  direction,  or  be  writ- 
ten *at  the  foot  of  t^e  letter,  no  difficulty  on  the  above 
point  can  arise :  if  an  envelope  be  used,  the  name  may 
often  not  appear  in  the  letter ;  but  the  Court,  it  is  con- 
ceived, would  receive  evidence  connecting  the  envelope 
with  the  inclosure. 

A  letter,  it  may  be  remarked,  binds  the  writer  from  the 
time  of  its  transmission  j  nor  of  its  receipt  by  the  other 
party  \{e)  afid  a  person  bound  to  accept  or  reject  an  offer 
by  a  particular  post,  and  duly  posting  his  letter,  is  not  re- 
sponsible for  delay  in  the  post  office ;(/)  even  although, 
by  mistake,  he  date  his  reply  a  day  in  advance,  so  that, 
through  such  delay,  the  letter  be  delivered  at  a  time  ap- 
parently consistent  with  its  erroneous  date.(g') 

A  general  description  of  the  estate, — e.  g*.,  "  Mr.  O.'s 
house,"(A)  or,  "the  property  in  Cable-street,''(t)  or,  "the 
house  in  Newport,"(A:) — ^is  sufficient;  if  parol  evidence 
can  be  produced  to  show  what  property  was  intended : 
there  must,  however,  be  sotne  description ;  e,  ^.,  a  memo- 


es) Sug.  115. 

[a)  Batty,  608. 

{b)  See  Seagood  v.  Metde^  Prec.  Ch.  560 ;  Champion  v.  Plummcrf  1  Bos. 
&  P.,  N.  R.,  254. 

(c)  Wheeler  v.  CoUier,  Moo.  d&  Malk.  123 ;  and  see  Jacob  v.  Kirk,  2 
Moa  &  Rob.  221. 

(e)  Patter  v.  Sanders,  6  Ha.  1. 

(/)  Adams  v.  LindseU,  1  B.  &  Aid.  681. 

(g)  Sec  Dunlap  v.  Higgins,  1  H.  of  L.  Ca.  396. 

(A)  OgUvie  V.  Fdjambe,  3  Mer.  61. 

(t)  BUakleyv.  SmUh,  11  Sim.  150. 

(k)  Oioen  v.  Thomas,  3  MyL  &  K.  353. 
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randum  that  a. party  has  disposed  of  "his  writings,  (i  c, 
title  deeds,)  is  insufficient{^ 

So,  all  the  essential  terms  of  the  contract  must  be  fixed, 
or,  as  in  the  case  of  the  arbitration  bond,(m)  the  means  of 
tompulsorily  fixing  them  with  perfect  accuracy  must  be 
provided ;  thus,  a  receipt  for  the  deposit  has  been  held 
insufficient,  because  it  did  not  state  either  the  price  or 
what  proportion  the  deposit  bore  to  the  price  ;(7i)  so,  where 
the  price  was  fixed  subject  to  variation  in  respect  oT  rent- 
charge,  and  it  did  not  appear  whether  the  amount  *wa9 
6^.  or  1^.  per  annum,  the  defect  was  held  fatal  ]{nn)  so, 
upon  a  sale  subject  to  conditions,  the  auctioneer's  receipt 
or  entry  would  be  void,  unless  it  were  actually  annexed, 
or  clearly  referred,  to  the  conditions.(o) 

It  is,  however,  not  necessary  that  the  terms  should  ap- 
pear on  the  face  of  the  instrument  signed  by  the  party  to 
be  charged ;  which,  when  an  agreement  has  to  be  made 
out  from  correspondence,  is  seldom  the  case ;  it  is  suffi- 
cient if  the  instrument  refer  to  other  documents,  (such  as 
conditions  of  sale,  previous  letters,  or,  in  fact,  any  other 
writings,)  which  contain  the  terms.(/>) 

Such  writings,  however,  must  clearly  be  referred  to  ;(y) 
and  unless  their  entire  contents  are  to  form  part  of  the 
agreement,  it  must  distinctly  appear  what  is  and  what  is 
not  to  be  so  included :  e,  g,,  where  the  signed  writing  re- 
ferred to  such  of  the  clauses  contained  in  a  specified  pa- 
per as  had  been  read  at  a  meeting  between  the  parties, 
not  stating  which  had  been  so  read,  it  was  held  bad  for 
uncertainty.(r) 


Chapter  VI. 


The  writing 
miut  fix,  or 
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means  of 
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[*102] 
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(0  Sea^oMl  V.  AfeaZe,  Prec.  Ch.  560.  ^ 

(m)  Supraj  p.  98.  '         ' 

(»)  Blagden  v.  Bradbear,  12  Ves.  466. 

(nn)  Ijtn-dMiddletonv.  WUsonj  Sug,  US. 

(o)  Sug.  121 ;  Hinde  v.  WkUehousej  7  East,  558, 569 ;  KewwoHhy  v.  Scho- 
Jidd,  2  B.  &.  Cr.  945  j  and  see  Odes  v.  T}recothick,  9  Ves.  234. 

(p)  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22,  33;  AUm  v.  Bewnett,  3  Taunt. 
169;  /Me2Zv.£^u<cAMMo»,3Ad.«& £1.355;  Laytkoa/rpyf.  Bfyanl^^Bing. 
N.  C.  735. 

{q)  B(nfdeU  v.  DnmmoTtd,  11  East,  142;  Boyee  v.  Greene^  Batty,  608; 
Jacob  V.  Kirk,  2  Moo.  &  R.  221. 

(r)  Brodie  y.  SI.  Paid,  1  Ves.  jnn.  396, 333;  see  1  Sch.  &  Lef.  36. 
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cbapw  vi»      In  the  last  case,  it  will  be  seen{5)  that  tlipre  was  a  de- 
patenv .       fect pcUetU  Oil  the  face  of  the  agreement:  the  agreement 
^roi'e^yl^     itseif,  according  to  its  own  grammatical  construction, 
mSSfbiita'  raised  the  question  as  to  which  of  the  clauses  were  in* 
fiti>e^ro^    tended ;  but  in  the  case  of  a  mere  imperfect  reference  t  o 
fereoce,  Ac  j^uQj|jgj  instrument,  parol  evidence  is  admissible  to  ascer- 
tain its  identity  ;(^)  so,  parol  evidence  is  admissible  to. 
explain  the  sense  in  which  words,  in  themselves  unintel- 
[*I03]      ligible,  *were  used  by  the  parties ;(«)  or  the  peculiar 
meaning  which  local,  professional,  or  trade  usage,  has 
attached  to  particular  expressions.(i^) 
meni'SSi        Aud  it  appears  that,  at  least  in  the  case  of  letters,  there 
w^B^'iV^  need  not  be  any  specific  description  of,  nor  even  an  ex- 
vamtnf9t'  pr^5  reference  to,  the  prior  documents;  itKvill  be  suffi- 
piesnt  if  the  court  be  clearly  satisfied  that  a  reference  was 
in  fact  intended,  and  of  the  identity  of  the  instrument. 
For  instance,  where(t?)  A,,  the  owner  of  W.  farm,  on 
,  .    *  the  6th  July  wrote  a  note  in  the  third  person  to  B.,  in- 
forming him  that  C.  had  n^ade  an  offer  for  the  farm,  at  a 
specified  price,  but  that,  if  B.  chose  to  have  it  at  that 
price,  C.  would  decline  the  purchase  in  his  favor ;  B.,  it 
was  alleged,  wrote  a  note  m  reply,  accepting  the  offer,  but 
such  note  was  not  forthcoming;  on  the  11th  July  A. 
wrote  to  B.,.  ^< I  have  just  received  yours;  and  am  glad 
yDu.hftye determined  to  purchase  the  W.  farm:  I  will 
write  to  C.  to  inform  him  you  have  agreed  to  purchase 
the  estate ;": — Sir  William  Grant,  relying  on  the  words 
''  determine"  and  "  agree,"  as  denoting  an  acceptance  by 
B.  of  a  previous  proposal  by  A.,  instead  o^  as  might  have 
* '     been  the  case,  an  independent  offer  by  B.,  considered  that 
the  letter  of  the  11th  was  sufficiently  connected  with  the 
note  of  the  5th,  to  show  that  A.  agreed  to  sell  upon  the 
terms  of  that  note ;  and  specific  performance  was  decreed 
accordingly. 

(a)  See  1  Sch.  &  Lef.  36. 

(0  See  Clinan  v.  Cooke,  1  Sch.  d&  Lef.  33;  SauntUrsan  v.  Jackson,  3 
Bos.  d&  P.  238. 
(«)  Sweei  V,  Lee,  3  Man.  d&  Qr.  458. 
00  Fiufoi»/m,Ch.XVn. 
W  IFe«ter»  V.  jRttMftf,  3  Ves.  &  B.  187. 
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So,  upon  a  sale  of  goods,  a  subsequent  letter  written  by  ^^p"""  ^' 
the  purchaser,  and  containing  the  following  expressions, 
<'The  tobacco  I  want  immediately  forwarded ;  I  likewise 
want  the  invoice  of  the  rice  and  other  tobacco/'  was  held 
io  be  sufficiently  connected  with  the  previous  entries  of 
sale  of  the  articles  in  the  vendor's  order  book.(t£^)  [*104] 

.    *In  cases  of  correspondence  the  difficulty  generally  is,  to  '^^^ ' 
determine  whether  there  has  been  a  concluded  agreement  1^^^^^^. 
or  merely  a  treaty;  as  to  which  the  following  rule  seems  ^^^' 
deducible  from  the  authorities. 

If  the  original  offer  be  met  by  a  simple  aocepUuice,  the  ^^TcZ' 
treaty  is,  of  course,  concluded ;  if  the  reply  be  either  more  SSS^pinie/ 
or  less  than  a  simple  cux^eptance,  the  variation  must  be  ^ilSll'^* 
acceded  to  by  the  original'  proposer  ;•  or  there  is  no  agree*  , 
ment  :•  and  this  state  of  things  v^l  continue,  until  there  is^ 
Hpon  the  fiaceof  the  Qorrespondenc'e^  <^  a  clear  accession*  on 

» 

both  sides  to  one  and  the  same  set  5f  terms."(:r) 

In  a  late  case,  where  the  def(?ndant  wrote  at  the  foot  of  ^^rtfuonai 
an  agreement  for  an  under-leasl^,  "  I  have  no  objection  to  «<»«?*»««•• 
this  agreement,^  supposing  that  there  is  nothing  unusual  in 
Sir  R.'s  ^the  ground  landlord)  leases,  which  I  presume 
there  is  not;"  and  then,  before  the  agreement  with  this 
variation  had  been  acceded  to  by  the  other  party,  with- 
drew his  offer ;  and  it  was  contended  that,  inasmuch  as 
the  covenants  were  usual,  he  still  remained  bound ;  Sir  J. 
Wigram,  Y.  C,  admitting  that  a  case  might  exist  in  which 
the  distinction  between  the  original  and  altered  agreement 
must  be  treated  as  plainly  nugatory,  held,  that  the  case 
before  him  could  not  be  considered  as  of  that  character, 
merely  because  the  court  might,  upon  argument,  decide 
that  the  covenants  were  not  unusual.(y) 

For,  it  may  be  observed,  that  an  original  offer,  or,  it  SJ[hdS!Sn** 
is  conceived,  any  subsequent  proposal,  which  does  not  Mptama.' 

(«)  AUen  T.  Bennet,  3  Taunt,  169 ;  and  see,  as  to  connecting  one  letter 
with  another,  although  there  is  no  express  reference,  Greene  v.  Cram^f 
1  Con.  &  L.  64 ;  Skinner  v.  M'DouaU,  2  De  Q.  &  S.  265. 

(x)  1  Coll.  313;  and  see,  as  to  an  inunaterial  addition  to  an  accepts 
ance,  CUve  v.  BeaununU,  1  De  G.  d^  S.  397;  Gibbons  v.  North  Bast  Metro- 
politan Asylum  District,  11  Beav.  1. 

(y)  Lucas  V.  James,  7  Ha.  410 ;  see  cases  referred  to  in  last  note. 
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^^p*^  ^  amoimt  to  a  simple  acceptance  of  the  terms  of  the  oilier 
r*1061  P^'^)  ™^y  ^  withdrawn  at  any  time  before  it  is  accepted ; 
If  Kjected,  *eyen  although  a  time  be  named  for  its  acceptance  :{z)  and 
tobe  bind,  that  if  lejccted,  either  by  an  express  refusal,  whether  writ- 
ten or  verbal,(a)  or  a  {»x>posed  variation  either  as  to  tim^ 
for  giving  possession,  or  price,  or,  it  is  conceived,  in  any 
MuBt  be  other  particular,  it  at  once  ceases  to  be  binding  ;(6)  and 
rMJJmtbn  ^®  acceptance  of  an  offer  must  be  given  within  a  reason  •» 
^-  aMe  time  ;(c)  if,  however,  a  person  make  an  offer  by  post, 

iSSIf  is?***  ^®  cannot  retract  it,  if  the  other  party,  before  receiving 
w^S?  ^^  notice  of  wi(jadrawal,  return  an  immediate  accept- 
^^         ane&(an     , 

JfflKT       A^iungwhichissignedbyeitherparty,andu.perfect 
flenu!? in.    as  rospects  the  terms  of  the  contract,  will  not  be  consi- 
awiidto^.    dered  otherwise  than  final  from  the  mere  fact  of  its  ha- 
ving, with  the  consent  of  the  other  party,  been  sent  to  a 
solicitor  as  instructions  for  the  preparation  of  a  more  for- 
mal instrument.(6) 

(4)  As  to  the  signature. 

SgMtnreby  i^  h^s  been  long  settled  that  a  party  signing  an  agree- 
Sjgg^'j^  ment  is  prima  facie  bound  by  it,  although  it  be  not  signed 
tottiSrSI     by  the  other  party :(/)[!]  but  if  only  one  be  bound,  he  may, 

(z)  EouOedge  v.  GrajUy  4  Bing.  653;  Martin  v.  MiUkeU,  3  Jac.  &,  W. 
438;  Lucas  v.  James  J  lUsL.  410. 

(a)  Sheffield  Carud  Company  y.  Sheffield  and  Bother  am  Railway  Company, 
3R&U.Ca.  121,R. 

{b)  RouUedge  v.  Grant,  4  Bing.  653;  Hyde  v.  Wrench,  3  Beav.  334; 
ThomUmry  v.  BeviU,  1  Y.  &C.  C.  C.  554. 

(c)  Kennedy  v.  Lee,  3  Mer.  454 ;  Thambnry  v.  BeviU,  1  Y.  &  C.  C.  C. 

(d)  See  Dwnlap  v.  Biggins,  1  H.  of  L.  Ca.  400;  Potter  v.  Sanders,  6 
i.               Ha.  1. 

(c)  Foiole  V.  Freeman,  9  Ves.  354 ;  see  Gidbins  v.  N.  E.  MetropoUian  Des- 
titution Asylum,  11  Beav.  1. 

•  (/)  Sug.  112 ;  Laythoarp  v.  Bryant,  2  Bing.  N.  C.  735 ;  FowU  v.  Pree- 
man,  9  Ves.  304 ;  Otoen  v.  T%mas,  3  Myl.  &  K.  353 ;  infra,  Ch.  XVUI. 

[1]  The  signing  of  the  agreement  by  one  party  only,  is  sufficient,  pro- 
vided it  is  the  party  sought  to  be  charged.  He  is  estopped  by  his  signa- 
ture from  denying  that  the  contract  was  validly  executed,  though  the  paper 
be  not  signed  by  the  other  party,  who  sues  for  a  performance.  2  Kent, 
510 ;  Bollard  v.  Walker,  3  John.  Cas.  60 ;  Clason  v.  Bailey,  14  Johns. 
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it  would  a  j>peary  require  the  other  to  sonify  ia  writing  chapter  vi. 
his  assent  to  or  disseat  from  the  contract :  and,  unless  this  zequire 

,  ,,  «  ,.  ,/.  .1./V  other  party 

De  acceded  to,  he  may  himself  rescmd  it.(^)  ^  «t«<^ 

*A  signature  printed,  or  stamped,  instead  of  written,  or      [*106] 
by  initialsy  may  be  binding  ;(A)  but  a  mere  desciption,  al-  si^ature 
though  it  satisfactorily  identify  the  party,  e.  §■.,  "  your  af-  ''"®^*®"'- 
fectionate  mother,^'  subscribed  to  a  letter  addressed  to  tho 
son  with  his  name  and  address  in  full,  has  been  held  in-: 
6ufficient.(i)[l] 

And  it  appears  that  an  agreement  is  not  the  less  binding  in  pencil. 
by  reason  of  the  alterations  and  signature  being  in  pencil 
instead  of  ink^it) 
The  Ecclesiastical  Courts  have  held  a  signature  to  a  By  married 

woman  iu 

{^)  2  Jac.  &  W.  428. 

(A)  SauTiderson  v.  Jacksmi^  3  Bos.  &  P.  238 ;  Sckrteider  v.  NorriSj  2  Man. 
&S.  286;  PkUim&reY. Barry f  1  Gamp.  Ca.  513 ;  8weetv.Leej3Maii.& 
Gr.  452 ;  and  see  JBhre  v.  SuUon^  3  Mer.  245.  * 

(i)  &%  V.  &%,  3  Mer.  2. 

(k)  Lucas  V.  James,  7  Ha.  410. 

Rep.  487 ;  Douglas  v.  Spears,  2  Nott  &  M'Cord,  207 ;  Davis  v.  SMelds^  2U 
Wendell's  Rep.  341.  Formerlji  the  agreement  must  have  been  sealed, 
as  well  as  signed  -,  otherwise  it  could  only  be  considered  as  a  parol  agree-: 
mentj  and  that  the  writing  was  only  evidence  of  it.  But  this  has  been 
altered,  and  signing  being  the  only  circumstance  required  by  the  words  of 
the  statute  is  now  sufficient.  See  Cruise  on  Real  Property,  vol.  4,  p.  34. 
It  seems,  that  though  the  agreement  be  entirely  written  with  the  party's 
own  hand,  it  is  insufficient  unless  it  is  likewise  signed  by  him  or  some- 
thing equivalent  is  done  to  show  that  he  looked  upon  it  as  completed ;  the 
party's  not  signing  it,  being  evidence  that  he  did  not  think  it  complete — 
that  he  had  left  it  to  an  after  consideration,  and  might  make  alteration^ 
or  additions  in  it.  lb.  Although  a  purchaser  makes  alterations  in  the 
draft  of  an  intended  conveyance,  and  returns  it  to  the  attorney  of  the  ven- 
dor ;  yet  this  is  not  a  sufficient  signing  within  the  statute.  lb.  Hawkins 
V.  Bldmesj  1  P.  Wms.  770,  cited.  In  the  case  of  a  marriage  settlement 
upon  which  the  mother  agreed  to  give  a  portion  of  jSIOOO  with  her  daugh« 
ter ;  and  this  agreement  was  recited  in  the  articles,  which  the  mother  sub- 
scribed as  a  witness,  well  knowing  and  approving  their  contents ;  this 
was  held  a  sufficient  signing.  For  the  meaning  of  the  statute  is  to  reduce 
contracts  to  a  certainty,  in  order  to  avoid  perjury  on  the  one  hand,  and 
firand  on  the  other.  Therefore,  both  at  law  and  in  equity,  where  an  agree- 
ment has  been  reduced  to  such  a  certainty,  and  the  substance  has  been 
complied  with,  in  the  material  part,  the  forms  have  never  been  insisted 
on.     Welfard  v.  Beazdey,  3  Atk.  503. 

f  1]  The  mark  of  one  unable  to  write,  under  certain  circumstances  is  a 
sufficient  signature.    See  2  Kent  Com.  511. 
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Chapter  VI. 

■umameof 

deceased 

himband. 

Signature 
by  agent 
aufficieai  if 
agency 
proved. 

Annt  is  a 
competent 
wiineai. 


Sgnatvm 

not  necea* 
aarily  placed 
at  end  uf 
agreemenL 


Bfltetof 
leaviitf 
blank  for 
aignature*. 

[*1U7] 


will  by  a  woman^  twice  married  and  then  under  covertnrey 
in  the  name  of  her  first  husband,  sufficient.(Z) 

And  a  signature  in  the  name  of  an  agent  will  bind  the 
principal  if  the  agency  be  established  :{m)  and  the  alleged 
agent  may  be  examined  either  to  prove  or  disprove  the 
agency ;  but  if  his  evidence  go  to  impeach  the  validity  of 
the  authority  under  which  he  has  professed  to  act,  it  will 
be  received  with  the  most  anxious  jealousy.(n) 

The  signature  to  formal  agreements  is,  of  course,  usually 
found  at  the  end  of  the  document ;  it  may,  however,  as 
in  the  case  of  a  letter  or  agreement  in  the  third  person,  be 
inserted  in  the  beginning  or  any  other  part  of  the  instru- 
ment, if  inserted  so  as,  in  effect,  to  authenticate  the  entire 
document,  and  not  to  be  exclusively  applicable  to  particu- 
lar purposes  :{o)  and  this,  according  to  some  authorities, 
although,  in  the  case  of  an  agreement  in  the  third  *persoir, 
a  place  be  left  for  signature  at  the  bottom,  in  the  usual 
way  :(p)  however,  in  a  recent  case,  where  the  agreement 
contained  the  names  of  the  parties  in  the  commencement^ 
and  concluded  with  the  words,  "  as  witness  our  hands," 
without  being  followed  by  any  name  or  signature,  the 
court  took  a  more  common-sense  view  of  the  question,  and 
held  that  there  was  no  sufficient  signature  :(q)  so,  the  pur* 
chaser's  signature,  in  a  column  left  blank  for  that  purpose 
in  the  printed  particulars,  may  be  sufficient.(r)[l] 


(I)  Inike  goods  of  S.  Glover,  11  Jur.  1022. 

(w)  White  V.  Proctor,  4  Taunt.  209 ;  Kenworthy  v.  ScoJUld,  2  Bam.  4t 
Cr.  945. 

(n)  Howard  v.  Braitkwaite,  1  Ves.  &  B.  202,  209. 

(p)  Swwnderson  v.  Jackson,  2  Bos.  &  P.  238 ;  Sug.  127 ;  WesUm  v.  Rus- 
sell, 3  Ves.  d&  B.  187 ;  Propert  v.  Parker,  I  Russ.  &  M.  625 ;  Bleakky  v. 
Smith,  11  Sim.  150;  Lobb  v.  StaiOey,  5  Ad.  &  El.  N.  S.  574;  Stakes  v. 
Moore,  1  Cox,  219. 

(jf)  Sawiderson  v.  Jackson,  2  Bos.  d&  P.  239. 

{q)  Hubert  v.  Treheme,  3  Man.  d&  Gr.  743 ;  Hubert  v.  T\mer,  4  Sc.  N 
R.486. 

(r)  Emmerson  v.  Heelis,  2  Taunt.  38. 


{1]  It  seems  if  the  name  be  inserted  in  such  a  manner  as  to  have  the 
effect  of  authenticating  the  inArument,  it  is  immaterial,  in  what  part  of 
it  the  name  be  found.  Clason  v.  BaUey,  14  Johns.  Rep.  484 ;  Penniman 
V.  Hartshorn,  13  Mass.  Rep.  87 ;  2  Kent  Com.  51 1. 
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'  And  although  a  principal  or  his  agent  sign  merely  as  a  o>«>rHflr  vi.  • 
witness,  be  may  be  bound,  if  the  signature  amount  to  an  Pan^  bound 
acknowledgment  of  the  existence  of  the  agreement ;  e.  g^  aswiuieM: 
'^witness  A.  B.":(*)  but  where  a  person,  whose  formal  JjjiJJJ" 
signature  would  have  bound  the  vendor,  merely  attested  ^i<°^- 
the  execution  of  the  agreement  by  the  purchaser,  this  was 
held  to  be  in8uflS.cient.(^}[2] 

The  written  approval  by  a  professional  agent,  of  a  draft  Approrai  or 
agreemenk  or  of  the  draft  conveyance  which  recites  the  iMntor 
agreement,  will,  it  would  seem,  be  insufficient  \(u)  this,  ]|^^^ 
however,  was  much  questioned  in  a  recent  case,(t;)  which 
was  eventually  decided  on  a  collateral  point :  the  effect  of 
a  similar  approval  of  a  draft  agreement  by  one  of  the  par- 
ties, is  more  doubtful  \{w)  the  circumstances  of  the  party 
signing  such  approval  being  in  the  legal  profession  would, 
it  is  conceived,  be  unfavorable  to  the  sufficiency  of  the 
signature ;  the  alteration  of  the  draft  conveyance  by  one 
of  the  parties  has  been  held  insufficient :  about  which, 
*upoQ  the  case  (y)  as  reported,  there  could  scarcely  have      [*1081 
been  a  doubt ;  as  it  does  not  appear  that  the  alterations ' 
comprised  t^e  name  of  the  party  making  them :  in  the 
case  of  Ithd  v.  Potter,{z)  a  similar  decision  was  come  to 
where  the  entire  conveyance  had  been  written  by  the  de- 
fendant ;  but  it  does  not  appear  whether  the  conveyance 

(j)  9  Ves.  234,  251. 

(0  ChsbeU  y.  Archer,  2  Ad.  &  £1.  500. 

(«)  See  Sng.  128. 

(r)  TTkomlmryy,  BemU,  1  Y.  &  C.  C.  C.  554. 

(it)  See  Sag.  129;  Doe  v.  Pedgriph,  4  Car.  &  P.  312;  Parker  v.  Snaih^ 
1  Coll.  608. 

(y)  Hawkins  v.  Holmes,  1  P.  Wms.  770 ;  and  see  Stokes  v,  Moore,  1  Cox, 
219. 

(5r)  IP. Wms. 771. 


[2]  In  Coles  v.  TrecatkUk,  9  Ves.  Rep.  234,  it  was  held  by  Lord  Eldon 
Uiat  a  vendor  of  an  estate  was  bound  by  the  signatore  of  the  agent's  clerk 
thus  "  Witness,  E.  S.  for  Mr.  Smith,  agent  for  the  seller,''  upon  evidence 
of  assent.  He  expressed  his  approbation  of  the  doctrine  laid  down  in 
Wd/ord  T.  BeazeUy,  that  where  either  the  party  himself,  or  a  person  duly 
authorized  by  him,  ascertains  the  agreement  by  a  signature  in  the  form 
of  addition,  such  signature  ascertains  the  agreement  sufficiently  within 
the  statute. 
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Chapter ▼!/  recited  the  agreement,  although  such,  probably,  \ras  the 
case :  in  a  case  where  the  draft  of  a  lease  had,  in  pursu- 
ance of  a  parol  agreement,  been  forwarded  to  the  intended 
lessee  for  perusal,  and  he  indorsed  and  signed  a  memo- 
randum upon  it,  requesting  the  lessee  to  endeavor  to  relet 
the  premises,  as  it  would  be  inconvenient  for  him  (the  les- 
see) to  perform  his  agreement,  this  was  held  to  be  suffi* 
cient.(a) 
^?iS"S)Sj     ^  contract  by  a  corporation  aggregate,  should,  as  a  ge- 
paaic8,  Ac  jjey^l  Tulc,  be  undcr  their  common  seal  ;(6)  but,  by  the 
Companies  Clauses  Consolidation  Act,  1846,  any  contract 
entered  into  on  behalf  of  a  company  coming  within  the 
provisions  of  the  act,  and  which,  if  made  between  private 
persons,  would  require  to  be  in  writing,  and  to  be  signed 
by  the  parties  to  be  charged  therewith,  may  be  made, 
varied,  or  discharged  in  writing,  signed  by  any  two  of  the 
directors.(c) 
£^^'      ^®  °™^y  ^^^^  observe,  that  any  alteration  made  by  either 
ErJigSJ'    party  in  a  material  part  of  a  written  contract,  without  the 
ihercundcr.  ^jQuggnt  of  the  Other  party,  destroys  the  rights  under  the 
contract  of  the  |)arty  making  the  alteration.((Q 

[•109]  *{&,)  As  to  the  stamps.[l] 

on  1[|S2!^  ^^^  agreement,  if  under  seal,  is  a  deed,  and  chargea- 
ble with  duty  as  such  ]{dd)  if  not  under  seal,  and  if  the 
subject-matter  be  of  less  value  than  20Z.,  no  duty  is  paya- 
ble ;  and  if,  on  a  sale  by  auction,  the  same  person  buy 

(a)  Shippey  v.  Derrison,  5  Esp.  Ca.  190. 

{b)  See  Corporation  of  lAtdiow  v.  CharU/m,  6  Mee.  &  W.  815;  Cope  v. 
TkaiMs  Haven  Company j  3  Exch.  841 ;  6  Rail.  Ca.  83. 
'  (c)  8  Vict.  c.  16,  s.  97. 

(rf)  Powell  Y.  Divettj  15  East,  29 ;  Davidson  v.  Cooper^  13  Mee.  &.  W, 
343 ;  MoUeU  v.  Waekerbarth,  5  C.  B.  181. 

(^dd)  See  Robinson  v.  Drybrough^  6  Dum.  &  E.  317. 

»  I  I  Mil  ,11 

[1]  It  should  be  observed  that  the  English  law  requiring  all  deeds  to  be 
stamped,  does  not  prevent  their  legal  efiect  and  operation,  but  only  sus- 
pends their  being  pleaded,  or  given  in  evidence,  or  admitted  in  any  court 
to  be  good,  useful,  or  available  till  the  duty  and  penalty  be  paid,  and  the 
deed  properly  stamped.  The  omission  of  the  stamps,  in  the  first  in- 
stance, is  therefore  immaterial,  if  the  deed  be  afterwards  duly  stamped. 
See  Cruise  on  Real  Property,  c.  4,  p.  35. 
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several  lots,  a  distinct  contract  arises  for  each  lot :  and,  chapter  vi. 
whatever  may  be  the  aggregate  amount,  no  stamp  is  re- 
quired for  any  lot  which  separately  sells  for  less  than 
20Z.  :{e)  if  the  purchase-money  exceed  20Z.,  and  the  agree- 
ment contain  less  than  1081  words,  a  2^.  Crf.  stamp  only 
is  payable :(/)  this  may,  without  payment  of  a  penalty, 
be  affixed  w^ithin  fourteen  days  after  execution ;  after  that 
time  a  lOL  penalty  becomes  payable  :(g)  where  a  series 
of  letters  or  other  documents  constitutes  an  agreement, 
and  contains  altogether  less  than  1081  words,  the  2^.  6d. 
stamp  would  seem  to  attach  upon  only  one  of  them  ;(A) 
an  agreement  containing  more  than  1080  words,  is,  as  re- 
spects the  time  for  stamping,  subject  to  the  same  provi- 
sions and  regulations  as  a  deed  ;(i)  and,  prior  to  the  11th 
October,  1850,  was  liable  to  a  35^.  stamp,  and  (if  it  ex- 
ceeded 2159  words)  to  25^.  followers ;  but,  under  the  late 
act,  a  2^.  6d.  stamp  only  is  payable  for  the  first  1080 
words,  with  2s.  6d.  followers :  if,  however,  an  agreement 
consist  of  a  series  of  letters,  no  progressive  duty  at- 
taches,(j)  although  the  letters  were  written,  not  by  the 
'contracting  party  himself,  but  by  his  agent  :(&)  a  con-  [*110] 
tract  by  the  assigoees  of  a  bankrupt  for  the  sale  of  his 
real  estate,  is  exempt  from  stamp  duty;(Z)  as,  also,  are 
agreements  under  the  acts  for  promoting  the  residence  of 
the  Parochial  Clergy,  the  Church-building,  Poor  Law, 

(e)  Emmerson  v.  Heelis,  2  Taunt.  38 ;  Roots  v.  Lard  Dormer^  4  B.  & 
Ad.  77. 

(/)  7  Vict.  c.  21 ;  13  and  14  Vict.  c.  97. 

(js)  See  7  Vict.  c.  21,  s.  5 ;  and  this  does  not  seem  to  be  affected  by  the 
new  act ;  see  proviso  to  sect.  12. 

(A)  See  55  Greo.  III.  c.  184,  sched.  "  Agreement;"  and  Parkiris  v.  Mo- 
ravia, 1  Car.  &  P.  376  j  Peate  v.  IHcken,  1  Cr.  M.  &  R.  422 ;  and  see  Tils- 
ley  on  the  Stamp  Laws,  43, 1st  edit. 

(i)  See  55  Geo.  in.  c.  184,  s.  9. 

If)  See  schedule  to  55  Geo.  III.  c.  184,  title  "Agreement."  The  new  act 
declares,  retrospectively  and  prospectively,  that  progressive  duty  is  not 
payable  in  respect  of  stamped  instruments  being  incorporated  with  or  re- 
ferred to  in  the  principal  instrument;  see  sect.  11 ;  and  see  Sneezum  v. 
MarskdU,  7  Mee.  &  W.  417 

(it)  Grant  v.  Maddox,  15  Mee.  &  W.  737. 

(0  mother  V.  St^uhbs,  6  Jur.  102 ;  see  6  Geo.  IV.  c.  16,  s.  98 ;  and  12  and 
13  Vict  c.  106,  s.  138. 
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Chapter  VI.  Tithe  Commutation,  and  Commons  Inclosure  Acts,  and 
agreements  entered  into  by  the  Commissioners  of  Woods 
^nd  Forests.(m) 

serenii  There  must,  in  general,  be  distinct  stamps  for  each  dis- 

when  requi-  tiuct  agreement  or  contract ;  upon  this  principle,  where 
a  person  purchases  several  lots  at  an  auction,  the  agree- 
ment must  bear  a  stamp  in  respect  of  each  lot  for  which 
the  purchase-money  exceeds  201.  :(n)  upon  a  purchase 
from  persons  having  separate  interests  in  an  estate,  {e.  g-., 
tenants  in  common,  or  tenant  for  life  and  remainderman,) 
the  agreement,  if  so  worded  as  to  be  a  contract  for  the 
entire  estate,  would  seem  to  be  subject  only  to  single 
duty ;  but  if,  on  the  contrary,  it  were  so  worded  as  to 
amount  to  separate  contracts  with  the  several  vendors  for 
their  separate  interests  in  the  property,  so  as  to  give  to 
each  vendor  a  right  to  enforce  the  agreement  in  respect 
of  his  own  particular  interest,  it  is  conceived  that  sepa- 
rate stamps  would  be  requisite. 

LoM  of  UQ.      If  the  agreement  be  not  stamped,  and  be  subsequently 

agreement,  lost,  Or  cvcu  destroyed  by  the  fraudulent  act  of  the  party 
chargeable  thereon,  a  court  of  equity  can  give  no  relief 
unless  the  plaintiff  can  procure  a  copy  s^d  get  it  stamped 

[*111]  *at  the  stamp  office;  the  defendant,  if  he  have  a  copy, 
will  be  ordered  to  produce  it  for  that  purpose  ;(o)  and  it 
appears  that  a  copy  may  be  made  from  recollection,  if  the 
witness  can  swear  to  the  precise  terms,  and  not  merely 
the  general  tenor,  of  the  instniment  :{p)  and  the  court 
will,  in  the  absence  of  circumstances  inducing  a  suppo- 
sition to  the  contrary,  presume  that  a  lost  instrument  was 
duly  stamped  ]{q)  or,  that  obliterated  stamps  were  of  the 
right  amount.(r) 

iDttrumenf        It  has  bceu  held  by  the  Court  of  Exchequer,  that  any 

recording        .  '  I 

tMMfer  of    instrument  operating  as  a  record  of  the  transfer  of  pro- 
Cm)  See  Tilsley  on  Stamps,  759  to  762, 1st  edit. 

(«)  See  JaTnes  v.  Shore,  1  Stark.  426 ;   Wailing  v.  Horvmd,  12  Jur.  48. 
{p)  See  BousJUld  v.  Godfrey,  5  Bing.  418  j  Blair  v.  Ormond,  1  De  G.  & 

S.428. 
(;>)  SmUh  v.  Henley ,  1  Ph.  391. 
{q)  See  cases  referred  to  in  last  two  notes,  and  Bart  v.  Hart,  1  Ha.  1  ; 

Orowtker  v.  Solomons,  6  C.  B.  758. 
(r)  Doe  V,  Coombs^  6  Jur.  930,  Ct  B. 
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petty,  (not  being  goods,  wares,  or  merchandise,)  e.  g.,  a  ^^p^'  ^^ 
memorandum  that  A.  has  sold  all  the  goods  and  fixtures  RSKtodmy 
in  a  certain  shop,  is  a  conveyance  within  the  meaning  of  JJi.^®**^®'' 
the  stamp  laws,  and  must  bear  the  ad  valorem  duty.(«) 

We  may  here  remark,  that  an  agreement  in  evasion  of  Agreement, 
the  stamp  laws,  e.  g*.,  that  the  document  shall,  for  the  J^'^^J. 
present,  remain  unstamped,  but  that,  if  it  shall  become 
necessary  to  stamp  it,  one  of  the  parties  thereto  will  pay 
the  penalty,  cannot  be  enforced.(^) 

(6.)  As  to  illegal  agreements. 

And,  as  a  general  rule,  no  agreement  can  be  enforced,  fofJJ"*}!!;. 
at  law  or  in  equity,  which  is  entered  into  for  an  illegal  ?Jij?"'****V 
purpose  ]{u)  and  there  are  certain  agreements  which  the 
legislature  has  pronounced  to  be,  in  their  own  nature, 
illegal ;  the  Statute  of  32  Henry  VIIL,(i;)  renders  it  *un-      [•112] 
lawful  to  buy  or  sell  any  pretended  right  or  title  to  any  ^d°maSe. 
lands  or  hereditaments,  unless  the  vendors,  or  their  an-  ***""* 
cestors,  or  the  persons  through  whom  the  claim  is  derived, 
have  been  in  possession  of  the  property,  or  of  the  rever- 
sion or  remainder  thereof,  or  taken  the  rents  or  profits 
thereof,  within  a  year  before  the  sale ;  but  the  purchase 
of  a  pretended  title,  by  a  person  in  lawful  possession  of 
the  rents  and  profits,  is  allowable  ]{w)  in  a  recent  case, 
where  A.,  possessed  of  a  term  of  years,  died  in  1828,  and 
strangers  entered  and  occupied  until  1841,  when  A.'s  next 
of  kin  took  out  letters  of  administration  and  sold  and  as- 
signed the  term,  the  assignment  was  held  to  be  clearly 
void  ;(:r)  so,  the  act  extends  to  a  lease  under  a  pretended 
title  ;(y)  and  to  the  assignment  of  the  mere  right  to  file  a 
bill  to  set  aside  a  previous  voidable  conveyance  ;(2r)  but 
not  to  an  assignment  of  a  purchaser's  interest  under  the 

(j)  HarsfaU  v.  Bey,  2  Eich.  778. 

(0  AbboU  v.  StraUen,  3  Jo.  &.  Lat.  616. 

{%)  Vide  infra,  Ch.  XVH.  andXVIU. 

(t>)  See  sec.  2. 

(w)  See  sect.  4. 

(x)  Doe  d.  WUliams  v.  Evans,  1  C.  B.  717. 

(y)  HUcMns  v.  LaTuler,  Q.  Coop.  34. 

Iz)  Proster  v.  Edmmds,  1  Y.  &C.  Exch.  481. 
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Chapter  VI.  agreement  for  sale  ;(a)  nor  to  an  assignment  of  the  sub- 
ject-matter of  a  suit,(6)  unless  the  purchaser  agree  to  in- 
demnify the  vendor  against  the  costs  incurred  or  to  he 
incurred  in  the  suit  ;(c)  nor,  even  then,  if  the  purchaser 
have  a  previous  common  interest  in  the  event  of  the  suit ; 
as  in  the  case  of  a  purchase,  by  a  second  mortgagee,  of 
the  interest  of  the  first  mortgagee,  during  a  suit  in  which 
the  mortgaged  property  is  claimed  under  a  paramount 
title  :(rf)  nor  to  an  agreement  to  enable  the  purchaser  of 
an  estate  to  recover  for  rent  due,  or  injury  done  to  the 
property,  prior  to  the  purchase  :(e)  nor  to  a  conveyance  to 
a  reversioner  or  remainderman,  with  a  view  to  strengthen 
his  estate ;(/)  *nor  to  cases  where  the  right  purchased  is 
originally  clear,  but  the  litigation  results  from  circum- 
stances subsequently  arising  or  subsequently  known.(^)[l] 

(a)  Sug.  422;  and  see  8  and  9  Vict.  c.  106,  s.  6. 

(b)  Harrington  v.  Limg^  2M7I.  &  K.  590;  see  Martyn  v.  Macnamara, 
2Con.&L.541. 

(c)  Harrington  v.  Long^  ubi  supra, 
{d)  Hunter  v.  Daniel,  4  Ha.  420. 
le)  Sug.  423;  Williams  v.  Proiheroe,  5  Bing.Z09. 
(/)  Co.  Liu.  369,^.;  see  Ansan  v.  Lee,  i  Sim.  36i, 
(g)  Wilson  y.  Short,  6  Ha.  366. 


[ni3] 


[1]  "  There  is  one  check,"  says  Kent,  (4  Kent  Com.  446,)  "  to  the  power 
of  alienation  of  a  right  or  interest  in  law,  taken  from  the  statute  of  32 
Hen.  VIII.  c.  9,  against  selling  pretended  titles ;  and  a  pretended  title, 
within  the  purview  of  the  common  law,  is  where  one  person  lays  claim 
to  land  of  which  another  is  in  possession,  holding  adversely  to  the  claim. 
Every  grant  of  land,  except  as  a  release,  is  void  as  an  act  of  maintenance, 
if,  at  the  time,  the  lands  are  in  the  actual  possession  of  another  person, 
claiming  under  a  title  adverse  to  that  of  the  grantor.  This  principle,  it 
is  believed  and  assumed,  prevails  very  generally  in  the  jurisprudence  of 
this  country,  and  it  has  always  been  received  as  settled  law  in  New  York, 
and  it  has  been  incorporated  into  the  Revised  Statutes,  vol.  1,  p.  739^  sees. 
147, 148.  But  even  in  such  a  case,  the  claimant  is  allowed  by  the  statute 
to  execute  a  valid  mortgage  of  the  lands,  which  has  preference,  from  the 
time  of  recording  it,  over  subsequent  judgments  and  mortgages,  and  binds 
the  lands  from  the  time  of  recovering  possession.  The  statute  of  32  Hen. 
VIII.  imposed  a  forfeiture  upon  the  seller,  of  the  whole  value  of  the  lands 
sold,  and  the  same  penalty  upon  the  buyer  also,  if  he  purchased  know- 
ingly. This  same  statute  was  re-enacted  literally  in  New  York,  in  1788 ; 
and  ip  Virginia,  in  1786 ;  and  in  North  Carolina,  in  their  Revised  Stat- 
utes, 1837;  but,  the  penal  provisions  are  altered  by  the  New  York  Re- 
vised Statutes,  vol.  2,  p.  691,  sec.  6,  7,  which  have  abolished  the  forfeit- 
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By  the  act  of  the  7  and  8  Will.  III.,  c.  25,  s.  7,  it  is  de-  ch^jrjri. 
Glared,  that  all  conveyances  made  of  any  hereditaments,  spuiung 
in  order  to  muUiply  voices,  or  to  split  and  divide  the  in-  electioneer. 

*    "  '  ■  log  purposes 

terest  la  any  houses  or  lands  among  several  persons,  to 
enable  them  to  vote  at  elections  of  members  to  serve  in 
parliament,  are  void  and  of  none  effect :  it  appears,  how- 
ever, to  be  settled  by  recent  decisions,  that  a  conveyance 
made  to  carry  into  effect  a  real  bona  fide  contract  for  sale, 
where  the  purchase-money  is  paid  and  possession  taken 
without  any  secret  reservation  or  trust  for  the  benefit  of 
the  seller,  is  not  within  the  statute ;  although  it  be  made 
with  a  view  to  the  multiplying  voices,  or  the  splitting  of 
the  freehold ;  the  intention  of  the  statute  being,  to  avoid 
such  conveyances  only,  made  with  that  view,  as  are  in 
themselves  fraudulent  and  collusive  :(A)  and  the  same 
test  of  validity  must  of  course  be  applied  to  agreements 
upon  which  such  conveyances  are  founded. 

(A)  R'dey^  App. ;  Crosdey^  Resp.^  2  C.  B.  146 ;  Alexander ^  App. ;  New- 
man,  Resp,^  Hid.  ViSii  T/ufrnily^  App.;  Asplandy  Resp.j  ibid.  160. 

ure,  and  made  it  a  misdemeanor  for  any  person  to  buy  or  sell,  or  make 
or  take  a  promise  or  covenant  to  convey,  unless  the  grantor,  or  those  by 
irhom  he  claims,  shall  have  been  in  possession  of  the  land,  or  of  the  re- 

I  version  or  remainder  thereof,  or  of  the  rents  and  profits,  for  the  space  of  a 

year  preceding.  The  provision  does  not  apply  to  a  mortgage  of  the  lands, 
nor  to  a  release  of  the  same,  to  the  person  in  lawful  possession.  To  take 
a  conveyance  of  land,  or  of  any  interest  therein,  from  a  person  not  in  pos- 
session, while  the  land  is  the  subject  of  controversy  by  suit,  and  with 

I  knowledge  of  the  suit,  and  that  the  grantor  was  not  in  possession,  is  de- 

clared to  be  a  misdemeanor.  As  the  conveyance,  in  the  cases  specified, 
is  a  mere  nullity,  and  has  no  operation,  the  title  continues  in  the  grantor 
so  as  to  enable  him  to  maintain  an  ejectment  upon  it ;  and,  the  void  deed 
cannot  be  set  up  by  a  third  person,  to  the  prejudice  of  his  title.  But,  as 
between  the  parties  to  the  deed,  it  might  operate  by  way  of  estoppel,  and 
bar  the  grantor.  The  deed  is  good,  and  passes  the  title  as  between  the 
grantor  and  grantee."  The  doctrine  here  stated  prevails  in  Qonnecticut, 
Massachusetts,  Vermont,  Maryland,  Virginia,  North  Carolina,  Tennes-  ^ 

see,  Kentucky,  Mississippi,  Ohio,  and  Indiana.    In  New  Hampshire, 

j  Pennsylvania,  Illinois,  Missouri,  and  Louisiana,  it  does  not  exist. 
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♦CHAPTER  VII. 


AS  TO  THE  EFFECT  OF   THE   CONTRACT  ON   THE  RIGHTS 

OF   THE    PARTIES. 

1.  Purchaser  entitled  to  estate^  and  vendor  to  purchase- 
money. 

2.  Purchaser's  general  rights  under  contract  as  against 
vendor. 

3.  Vendor^s  general  rights  under  contract  as  against 
purchaser. 

4.  Rights  of  vendor  and  purchaser^  inter  se,  not  of" 
fected  by  deaths  bankruptcy^  4*^*i  9f  ^i^her  party. 

5.  Death  of  vendor  before  completion^ — its  effect  on  re- 
lative rights  of  his  reed  and  personal  representatives,  un- 
der old,  and  under  new  law. 

6.  Death  of  purchaser  before  completion, — its  effects  on 
relative  rights  of  his  real  and  personal  representatives^ 
under  old,  and  under  new  law. 

7.'  Effect  of  contract  in  various  special  cases. 

(1.)  From  the  time  of  the  owner  of  an  estate  having 
eMAterand  entered  into  a  binding  agreen^nt  for  its  sale,  he  holds 
purchue.  the  samo  in  trust  for  the  purchaser,  subject  to  payment 
of  the  purchase-money ;  and,  if  the  agreement  be  bind- 
ing on  the  purchaser,  he,  on  the  other  hand,  is,  as  a  gene- 
ral rule,  under  a  personal  equitable,  as  well  as  legal  lia- 
bility to  the  vendor  for  payment  of  the  purchase -mo- 
ney.(a)[I] 

(a)  See  Cfreen  v.  Smith,  1  Atk.  573 ;  Toft  y.  Stephenson,  7  Ha.  1. 

[1]  Under  such  circumstances,  the  vendee  is  treated  as  the  owner  of 
the  land,  and  it  is  devisable  and  descendible  as  his  real  estate.  On  the 
other  hand,  the  money  is  treated  as  the  personal  estate  of  the  vendor,  and 
is  subject  to  the  like  modes  of  disposition  by  him  as  other  personalty,  and 
is  distributable  in  the  same  manner  on  his  death.  Craig  v.  Leslie,  3  Wheat. 
Rep.  577 ;  Beverly  v..Peier,  10  Peters*  Rep.  533, 533.  At  law,  contracts  re- 
specting lands,  or  other  things  of  which  a  specific  execution  will  be  de- 
creed in  equity,  are  considered  as  simple  executory  agreements,  and  as 
not  attaching  to  the  property  in  any  manner,  as  an  incident,  or  as  a  pre* 


PurchaMr 
entitled  to 


not 
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And  the  agreement  equally  binds  the  estate,  *although  ^^^p^^  ^'- 
the  vendor  be  a  trustee,  or  a  mere  donee  of  a  power  of  Aimough 

,      .  *^  vendor  be  a 

sale,  instead  of  absolute  owner.  mieiee,  or 

'  donee    of 

power. 

(2.)  As  to  purchaser's  general  rights  under  contract  as 

against  vendor. 

It  is  sometimes  stated,  in  general  terms,  that  by  the  General 

'  ®  '  '  nature  of 

contract  the  ptirchaser  becomes,  in  equity,  the  owner  of  f^^^JSJ''* 
the  property :  but  "  this  rule  applies  only   as  between  SSJ^^Pji 
the  parties  to  the  contract,  and  cannot  be  extended  so  as  SSSSd  by 
to  affect  the  interest  of  others.    If  it  could,  a  contract  for  '** 
the  purchase  of  an  equitable  estate  would  be  equivalent 
to  a  conveyance  of  it.    Before  the  contract  is  carried  into 
effect,  the  purchaser  cannot,  against  a  stranger  to  the  con- 
tract, enforce  equities  attaching  to  the  property  :"(6)  so, 
notice  of  an  incumbrance  given  to  the  purchaser  before 
the  execution  of  the  conveyance  is  effectual,  although  the 
purchase-money  be  actually  paid  ;(c)  and  the  purchaser, 

(*)  Per  Loid  CJottenham,  in  7\uker  v.  SmaU,  3  M.  &  C.  70. 
W  Wigg  V.  mgg,  1  Atk.  384. 

aent  or  future  charge.  But  equity  regards  them  in  a  veiy  different  light. 
It  treats  them,  for  most  purposes,  precisely  as  if  they  had  been  specifi- 
cally executed.  So  that,  if  a  man  has  entered  into  a  valid  contract  for 
the  purchase  of  land,  he  is  treated,  in  equity,  as  the  equitable  owner  of 
the  land ;  and  the  vendor  is  treated  as  the  owner  of  the  money.  The  pur- 
chaser may  devise  it  as  land,  even  before  the  conveyance  is  made,  and 
it  passes  by  descent  to  his  heir,  as  land.  The  vendor  is  deemed  in  equity, 
to  stand  seized  of  it,  for  the  benefit  of  the  purchaser ;  and  the  trust  at- 
taches to  the  land,  so  as  to  bind  the  heir  of  the  vendor,  and  every  one 
claiming  under  him  as  purchaser,  with  notice  of  the  trust.  The  heir  of 
the  purchaser  may  come  into  equity  and  insist  upon  a  specific  perform- 
ance of  the  contract ;  and,  unless  some  other  circumstances  afiect  the 
case,  he  may  require  the  purchase-money  to  be  paid  out  of  the  personal 
estate  of  the  purchaser  in  the  hands  of  his  personal  representative.  On 
the  other  hand,  the  vendor  may  come  into  equity  for  a  specific  perform- 
ance of  the  contract  on  the  other  side,  and  to  have  the  money  paid ;  for, 
the  remedy  in  cases  of  specific  performance  is  mutual,  and  the  purchase- 
money  is  treated  as  the  personal  estate  of  the  vendor,  and  goes  as  such  to 
his  personal  representatives.  1  Fonbl.  Eq.  B.  1,  ch.  6,  sec.  9 ;  Story's  Eq. 
Juris,  vol.  2,  sec.  790 ;  Champion  v.  Brovm^  6  John.  Ch.  Rep.  402.  See 
Corner  v.  LeunSy  4  Shepl.  Rep.  268. 
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Chapter  viT.  althoiigh  he  may  then  have,  or  subsequently  acquire,  the 
legal  estate,  can,  it  is  conceived,  use  it  against  the  incum* 
brancer  only  to  the  extent  of  securing  such  purchase- 
is  capable  of  money.    His  interest  under  the  contract  may,  however, 
be  charged,  or  assigned,(fiQ  and  will  be  bound  by  a  judg- 
ment ;(e)  but  the  incumbrancer,  assignee,  or  creditor,  can 
only  obtain  relief,  as  against  the  vendor,  on  the  terms  of 
undertaking  all  the  purchaser's  liabilities  under  the  con- 
tract.(/) 
Vendor^         Up  to  the  time  fixed  for  completion,  the  vendor  is,  in 
uSifuime     ^^^  absence  of  special  stipulation,  entitled  to  the  crops,  or 
completion.   Other  Ordinary  profits  of  the  land  ;  he  would  not,  however, 
It  is  conceived,  be  entitled  to  take  crops  in  an  immature 
[*116]      *state,  or  otherwise  than  in  due  course  of  husbandry.   After 
SSrSke***  the  time  fixed  for  completion,  and  pending  negotiation,  he 
Sm^fue?    naay,  it  appears,  in  due  course  of  husbandry,  cut  coppice 
p?D(Ung       and  get  in  crops,  but  the  net  profits  will  belong  to  the 

completion.  ■  r     \  ^ 

purchaser.(g') 
Windfalls         Everything,  however,  which  forms  part  of  the  inher- 

4c,  belongs  J  oi  >  r 

^SSr  from  ^^^°^®  belongs  to  the  purchaser  from  the  date  of  the  con- 

wmiS^u      ^^^^^  5  ^^  ^hat  he  is  entitled  to  windfalls,(A)  and  to  the 

produce  of  ordinary  timber  cut,(i)  or,  it  is  conceived,  stone 

or  gravel  quarried  or  dug  by  the  vendor  after  the  con- 

tract-O*) 

Material  And  any  act  by  the  vendor,  which  prevents  his  giving 

of^ro^^ny    to  the  purchaser  that  which  was,  substantially,  the  sub- 

avoi^the    ject  matter  of  the  contract,  renders  the  agreement  void- 


contract 


e.  g.afaii  of  able  by  the  latter ;  e,  ff,.  the  felling  of  ornamental  tim- 

omament&l  '  7         o   »  o 

timber.        ber;  (A)  and,  even  as  to  ordinary  timber,  the  authorities 
merely  show  that  the  fall  of  it  may  be  matter  for  com- 

{d)  6  Ves.  352;  Settm  v.  Slade,  7  Ves.  274. 

(g)  Baldwin  v.  Belcher ^  1  J.  &  L.  18. 

(/)  Dyer  V.  PuUcTiey,  Bam.  Ch.  R.  160. 

(g)  Poole  V.  Shergold,  1  Cox,  273 ;  Sug.  819  j  see,  as  to  manorial  fines, 
on  purchase  of  a  manor,  Garrick  v.  Lord  Camden,  2  Cox,  231  (stated 
infra^  Ch.  XIX.) ;  and  Earl  of  Hardwicke  v.  Sandys,  12  Mee.  &  W. 
761. 

(A)  Poole  V.  Shcrgold,  ubi  supra. 

(i)  Magennis  v.  rallon,  2  Moll.  591. 

(j  )  See  Nelson  v.  Bridges,  2  Beav.  239. 

(*)  Magewnis  v.  Pallan,  ubi  supra. 
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pensatioQ  ;  cases  might,  it  is  conceived,  occur,  in  which  ^^^'^''^^ 
the  Court  would  relieve  a  purchaser  on  account  of  falls  ' 

cf  wood,  although  neither  planted  nor  left  for  ornament 
or  shelter. 
And  since,   as  between  the  parties  to  the  contract,  PurchaMr 

takes  acci- 

the    purchaser    is    owner    of   the    estate,  he    has    the  i^^  bea>. 

'■  '  fits,  and 

benefit  of  any  improvements  to  the  property  which  may  SJSi*^**" 
happen  after  'the  date  of  the  contract ;  e.  g,,  the  dropping  ^SUS"^^ 
of  lives  on  the  purchase  of  a  reversionary  interest,(Z)  or  a  Death  of 
sudden  rise  in  the  value  of  land  from  its  being  required  uft?"  **' 
for  a  public  purpose  :{m)  and  must  bear  any  loss  which 
occurs  without  the  fault  of  the  vendor ;  e.  g.  the  death  of  orof  «««»• 
the  cestui  que  vicy  on  the  purchase  of  an  estate  for  life,  or  ^^***' 
a  life  'annuity  ;(n)  or  the  destruction  of  house  property      r*li7'| 
by  fire;(o)  and,  as  respects  fire,  the  vendor,  unless  he  or  fin 
agree  that  the  property  shall  be  kept  insured,  or,  it  would 
s^nif  make  some  proposition  to  the  purchaser  grounded  vendor 
upon  the  fact  of  its  being  insured,  is  not  bound  to  keep  up  ^^^^i, 
the  insurance,  or  to  give  the  purchaser  notice  of  its  having     ^' 
dropped  ;(p)[l]  so,  also,  the  purchaser  of  house  property 
must  make  good  any  injury  done  to  adjoining  premises 
by  the  fall  of  the  buildings  subsequently  to  the  con- 
iract(q) 

And  where  the  accruing  benefit  is  such,  that,  if  taken  ^^^^ 
by  the  purchaser,  it  would  or  might  be  irrevocably  lost  to  ^^f^^^ 
the  vendor,  (as  in  the  case  of  a  vacancy  occurring,  pend-  3i?SF  ^ 
ing  discussions  on  the  title  to  an  advowson,)  the  purchaser    ^®^^°' 

(0  1  Madd.  539. 

(i»)  6  Yes.  350. 

(n)  Sug.  330;  and  see  6  Yes.  35S. 

(p)  Paine  v.  MelUrj  6  Yes.  349. 

{p)  6  Yes.  353. 

Iq)  Skelian  v.  Robertson,  14  Jur.  323. 


[1]  In  a  case  where  A.,  had  contracted  for  the  purchase  of  some  houses 
which  were  burned  down  before  the  conveyance,  the  loss  was  holden  to 
fall  upon  him,  although  the  houses  were  insured  at  the  time  of  the  agree- 
ment for  sale,  and  the  vendor  permitted  the  insurance  to  expire  without 
giving  notice  to  the  vendee;  Lord  Eldon  being  of  opinion,  that  no  solid 
objection  could  be  founded  on  the  mere  eflfect  of  the  acddent;  because, 
as  the  party  by  the  contract  became  in  equity  the  owner  of  the  premises, 
they  were  his,  to  all  intents  and  purposes.    Sug.  on  Yend.  voL  1  p^  337. 

18 


117  EFFECT  CF  CONTRACT 

Chapter  vn.  claiming  the  benefit  roust  accept  the  title  :(r)  in  Wpvill 
V.  Bishop  of  Exeter^{s)  the  right  to  present  was  alto- 
gether denied  him,  on  the  ground  of  his  objections  to  the 
title  having  been  frivolous ;  but  the  case  seems  of  doubful 
authority.  (^) 
kTSwridim-      '^^»  ^"  ^^^  conversc  case  of  an  estate  being  sold  in  con- 
JnSJity  •!!    sideration  of  a  life  annuity,  and  of  the  cestui  que  vie  dying 
eSSiSdto,"  before  completion,  the  purchaser  will  be  entitled  to  a  con- 
M«/^L^    veyance  on  a  payment  of  the  arrears  \{u)  it  is,  however,  as 
coDre7ane«;  a  general  rule,  essential,  in  such  a  case,  that  he  should,  in 
doMu"^^"  ^^  lifetime  of  the  eestui  que  vie,  have  made,  or  tendered, 
any  payment  which  became  due  during  such  lifetime  \{v) 
the  rule,  however,  it  is  presumed,  would  not  apply,  unless 
a  sufficient  interval  had  elapsed  between  the  payment  be- 
coming  due  and  the  death,  to  allow  of  payment  or  tender 
[*118]      *being  made  according  to  the  usual  course  of  business :  the 
omission,  in  fact,  must  amount  to  laches  :{w)  nor,  on  the 
other  hand,  where  a  payment  had  been  previously  refused 
or  long  neglected,  is  it  likely  that  a  court  of  equity  would 
be  satislGied  with  payment  or  tender  made  at  a  time  when 
the  cestui  que  vie  was,  to  the  knowledge  of  the  purchaser, 
dying  or  dangerously  ill:  it  was  laid  down,  in  a  recent 
case,(:r)  that  although  the  court,  upon  sales  of  property  va 
consideration  of  an  annuity^  will  enforce  specific  perform- 
ance notwithstanding  the  death  of  the  annuitant,  it  will 
inquire  with  some  jealousy  into  the  fairness  of  the  trans- 
action, and  will  require  a  clear  case  for  specific  perform- 
ance under  such  circumstances. 
*J;  *»^  We  shall  hereafter  have  occasion  to  consider  the  above 

rules,  with  reference  to  sales  under  a  decree  of  the  Court 
of  Chancery.(y) 
SbuT^m.      Where  a  public  company,  under  the  usual  compulsory 
SJSi"<SS'   power,  contracts  for  the  purchase  of  part  only  of  the  land 

polwry 

(r)  Sug.  332. 

(5)  1  Pri.  293. 

(0  Sug.  332. 

{u)  Mortimer  v.  Capper,  1  Bro.  C.  C.  156. 

(t>)  Jackson  v.  Lever,  3  Bro.  C.  C.  605 ;  Pope  v.  Roots,  1  Bro.  P.  C.  370. 

(to)  See  Sug.  336. 

(x)  Davis  V.  Cooper,  5  M.  &  C.  see.  p.  279, 

(y)  Infra,  Ch.  XIX. 
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«ub]ect  to  the  power,  this  will  not  prevent  their  subse-  ^^p^^  vt- 
quently  exercising  it  in  respect  of  the  residiie.(j8?)  nS?xhMtt 

(he  power. 

■(3,)  As  to  vendor^s  general  rights  under  contract  as 

against  purchaser. 

The  vendor  has  a  lien  upon  the  estate  for  the  unpaid  JSJon^** 
purchase-money  ;(a)[I]  if  therefore,  before  payment,  the 

(z)  Simpson  v.  Laihaisier  and  Carlisle  Railway  Company,  15  Sim.  580 ; 
Stamps  V.  Birmingham  and  Siour  Valley  Railway  Company,  3  Ph.  673:  6 
Rail.  Ca.  123. 

(«)  As  to  which,  vide  infra,  Ch.  XIV. 


[1]  "  The  vendor  of  real  estate,"  says  Kent,  "  has  a  lien,  under  certain 
circamstances,  on  the  estate  sold,  for  the  purchase  money.    The  vendee 
becomes  trustee  to  the  vendor,  for  the  purchase  money,  or  so  much  as  re- 
mains unpaid ;  and  the  principle  is  founded  in  natural  equity  and  seems 
inherent  in  the  English  equity  jurisprudence.    This  equitable  mortgage 
will  bind  the  vendee  and  his  heirs  and  volunteers,  and  all  other  purchas- 
ers from  the  vendee,  with  notice  of  the  existence  of  the  vendor's  equity. 
Prima  Jade  the  lien  exists  without  any  specific  agreement  for  that  pur- 
pose, and  it  remains  with  the  purchaser  to  show  that,  from  the  circum- 
stances of  the  case,  it  results  that  the  lien  was  not  intended  to  be  reserved, 
as  by  the  taking  other  real  or  personal  security,  or  where  the  object  of 
the  sale  was  not  money,  but  some  collateral  benefit.    In  Mackreth  v.  Sym- 
numsj  15  Ves.  Rep.  393.    Lord  Eldon  discusses  the  subject  at  large,  and 
reviews  aU  the  authorities ;  and  he  considers  this  doctrine  of  equitable 
liens  to  have  been  borrowed  from  the  text  of  the  civil  law;  and  it  has  been 
extensively  recognized  and  adopted  in  these  United  States.    It  has  been 
a  question  much  discussed  as  to  the  facts  and  circumstances  which  would 
amount  to  the  taking  of  security  from  the  vendee,  so  as  to  destroy  the  ex- 
istence of  the  lien.    In  several  cases,  it  is  held  that  taking  a  bond  from 
the  vendee  for  the  purchase  money,  or  the  unpaid  part  o{  it,  afiected  the 
vendor's  equity,  as  being  evidence  that  it  was  waived;  but  the  weight  of 
authority,  and  the  better  opinion  is,  that  taking  a  note,  bond,  or  covenant, 
front  the  vendee,  for  the  payment  of  the  money,  is  not,  of  itself,  an  act  of 
waiver  of  the  lien,  for  such  instruments  are  only  the  fiduciary  evidence  of 
the  debt.    Taking  a  note,  bill,  or  bond,  with  distinct  security,  or  taking 
distinct  security  exclusively  by  itself,  either  in  the  shape  of  real  or  per- 
sonal property,  from  the  vendee,  or  taking  the  responsibility  of  a  third 
person,  is  evidence  that  the  seller  did  not  repose  upon  the  lien,  but  upon 
the  independent  security,  and  it  discharges  the  lien.    Taking  the  deposit 
of  slock  is  also  a  waiver  of  the  lien ;  and  notwithstanding  the  decision  of 
the  master  of  the  rolls,  in  Grant  v.  MUis,  holding  that  a  bill  of  exchange 
dnftirn  by  the  vendee,  and  accepted  by  him  and  his  partner,  did  not  waive 
the  Uen ;  the  sounder  doctrine  and  the  higher  authority  is,  that  taking  the 
responsibility  of  a  third  pewon  for  the  purchase  money  is  taking  the  se- 
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^»pter  vn.  purchaser  be  in  possession,  equity  will  restrain  him  fro  m 
SStSJJa-   ^"^y  *^^ — ^^^^  ^^  felling  timber, — ^by  which  the  vendor's 

fall  of  tim- 
ber by  pur- 

cnrity  and  extinguishes  the  lien.  It  has  also  been  decided  by  the  Sa- 
pieme  Court  of  the  United  States,  afler  a  full  examination  of  the  ques- 
tion, and  upon  grounds  that  will  probably  command  genera]  assent,  that 
the  vendor's  lien  cannot  be  retained  against  creditors  holding  under  a  bo%m 
fide  mortgage  or  conveyance  from  the  vendee,  nor  against  a  subsequent 
purchaser  without  notice.  The  lien  will  prevail,  however,  against  a 
judgment  creditor  of  the  vendor,  intervening  between  the  time  of  the 
agreement  to  convey,  and  receipt  of  the  consideration  money,  and  the  ac- 
tual conveyance.  Under  these  circumstances,  the  vendor  is  justly  con- 
sidered in  the  light  of  a  trustee  for  the  purchaser.  But  in  that  case  an 
intervening  mortgagee  or  purchaser  for  a  valuable  consideration,  and 
without  notice,  would  be  preferred."  See  4  Kent's  Com.  152, 153,  154, 
and  auUumtves, 

"  It  has  been  sometimes  suggested,"  says  Judge  Story,  '*  that  the  origin 
of  this  lien  of  the  vendor  might  be  attributed  to  the  tacit  consent  cnr  in^ 
plied  agreement  of  the  parties.  But,  although,  in  some  cases,  it  may  be 
perfectly  reasonable  to  presume  such  a  consent  or  agreement,  the  lien  is 
not,  strictly  speaking,  attributable  to  it,  but  stands  independently  of  any 
such  supposed  agreement.  On  other  occasions,  the  lien  has  been  con- 
sidered as  a  natural  equity,  having  its  foundation  in  the  earliest  princi- 
ples of  courts  of  equity.  Thus,  it  has  been  broadly  contended  that,  ac- 
cording to  the  law  of  all  nations,  the  absolute  dominion  over  property  sold 
is  not  acquired  by  the  purchaser  until  he  has  paid  the  price,  or  has  other- 
wise satisfied  it,  unless  the  vendor  has  agreed  to  trust  to  the  personal 
credit  of  the  buyer.  For  a  thing  may  well  be  deemed  to  be  unconscien- 
tiously  obtained  when  the  consideration  is  not  paid.  The  true  origin  of 
the  doctrine  may,  with  high  probability,  be  ascribed  to  the  Roman  law, 
from  which  it  was  imported  into  the  equity  jurisprudence  of  England. 
By  the  Roman  law,  the  vendor  of  property  sold  had  a  priviledge  or  right 
of  priority  of  payment  in  the  nature  of  a  lien  on  the  property  for  the  price 
for  which  it  was  sold,  not  only  against  the  vendee  and  his  representatives, 
but  against  his  creditors,  and  also  against  subsequent  purchasers  from 
him.  For  it  was  a  rule  of  that  law,  that  although  the  sale  passed  the 
title  and  dominion  in  the  thing  sold,  yet  it  also  implied  a  condition  that 
the  vendee  should  not  be  master  of  the  thing  so  sold  unless  he  had  paid 
the  price,  or  had  otherwise  satisfied  the  vendor  in  respect  thereof,  or  a 
personal  credit  had  been  given  to  him  without  satisfaction.  The  rule 
was  equally  applied  to  the  sale  of  movable  and  immovable  property  ; 
and  equally  applied,  whether  there  had  been. a  delivery  of  possession  to 
the  vendee  or  not.  If  tiiere  was  no  such  delivery  of  possession,  then  the 
vendor  might  retain  the  property  as  a  pledge  until  the  price  was  paid. 
If  there  was  such  a  delivery  of  possession  then  the  vendor  might  follow 
the  property  into  the  hands  of  any  person  to  whom  it  had  been  subse- 
quently passed,  and  reclaim  it,  or  the  price.  The  close  analogy,  if  not 
the  absolute  identity  between  the  English  and  Roman  law,  on  the  same 
subject,  seems  to  demonstrate  a  common  origin,  although  in  England  the 
lien  is  ordinarily  confined  to  cases  of  the  sale  of  immovables ;  and  it  does 
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flecurity  might  be  depreciated  ;(i)  if,  however,  only  an  *in-  ^"p^*^^^ 
considerable  part  of  the  purchase-money  remain  unpaid,  jSSLlSn. 
it  may  be  conjectured  that  the  vendor,  applying  for  the  JJremiJuS.' 
injunction,  would,  as  would  an  ordinary  mortgagee,  have 
to  satisfy  the  court  of  the  estate  without  the  timber  bemg 


ces. 


{b)  Crockford  v.  Alexander,  15  Yea.  138. 


not  extend  to  movables  where  there  has  been  a^  transfer  of  possession. 
There  are,  however,  some  exceptions  from  the  doctrine  in  each  law, 
foanded  upon  the  same  general  principle,  bat  admitting  of  some  diver- 
sity, in  respect  to  its  practical  application."    Story's  £q.  Juris,  sees.  1220, 
1221, 1222.    See  also  ib.  sec.  1217,  note. 
The  following  are  the  principal  American  authorities  on  this  subject : — 
A  vendor  of  land  who  has  conveyed  by  deed,  has  a  lien  in  equity  upon 
the  land  for  the  payment  of  the  unpaid  purchase  money,  against  the  ven- 
dee or  purchasers  from  him  with  notice.    Boss  v.  Whitsonj  6  Yerg.  50 ; 
OtiUon  V.  MUcheU,  4  Bibb,  239 ;  Eubank  v.  Poston,  5  Mon.  287 ;   WkUe  v. 
Casanave,  1  Har.  &  John.  106 ;  Qkiselin  v.  Ferguson,  4  Har.  &.  John.  522 ; 
Graves  v.  ATCaU,  1  Call,  414 ;  Oalloway  v.  Hamilton,  1  Dana,  576 ;  Hwnd- 
ley  V.  Lyons,  5  Munf.  342 ;  Wynne  v.  Alston,  1  Dev.  £q.  163 ;  Henderson  v. 
Seei0ar«,4Hawk8,256;  Watson  v.  Wells,  5  Conn.  Rep.  468;  Greenup  v. 
Strong,  I  Bibb.  590 ;  Meek's  heirs  v.  Ealy,  2  J.  J.  Marsh.  330 ;  Voorhies  v. 
InsUme,^  Bibb,  354;  Garsonv.  Green,  I  Johns.  Ch.  Rep.  306;  Bayleyv. 
Oreenleaf,  7  Wheat.  46, 50 ;  Clark  v.  Hunt,  3  J.  J.  Marsh.  557 ;  Roberts  v. 
Salisbury,  3  GUI  d&  Johns.  425;  Blight's  heirs  v.  Banks,  Q  Monroe,  198; 
Kenny  v.  CoUins,  4  Litt.  289 ;  Eubank  v.  Poston,  5  Monroe,  287 ;  Eskridge 
V.  ]^Gure,2  Yerg.  84;  Edwards  v.  Bohannon,2  Dana,  99;  Hatcher  v. 
Hatcher,  1  Rand.  53 ;  contra,  Blight's  heirs  v.  Banks,  6  Monroe,  199 ;  Duck- 
er  V.  Cfray,  3  J.  J.  Marsh.  163 ;  Edwards  v.  Bohannon,  2  Dana,  99 ;  T\iy- 
lory.  Adams,  Gilmer,  329;  Warner  v.  Van  Alstyne,  3  Paige,  513;  Chamr- 
fion  V.  Brown,  6  Johns.  Ch.  Rep.  402;  Graham  v.  McCampbeU,  1  Meigs' 
Rep.  52 ;  Gun/n  v.  Chester,  5  Yerg.  295 ;  Johnson  v.  Cawthom,  1  Dev.  & 
Batt.  32 ;  Harper  v.  Williams,  1  Dev.  &  Batt.  379 ;  Shearatz  v.  Nicodenvus, 
7  Yerg.  1 ;   Wilson  v.  Graham's  exW.,  5  Munf.  297 ;  Greejvup  v.  Strong,  1 
Bibb,  590 ;  dark  v.  Hwnt,  3  J.  J.  Marsh.  559 ;  Johnson  v.  TVumpson,  4  J.  J. 
Marsh.  382;  Eskridge  v.  M'Clure,  2  Yerg.  85;  WhUe  v.   WiUiams,  1 
Paige,  502 ;  Garson  v.  Green,  1  Johns.  Ch.  Rep.  308 ;  Coz  v.  Fenwick,  3 
Bibb,  183;  Eskridge Y.M'Chire,2YtTg.^;  FowlerY.Rust,2X.K.yLdJ^\i. 
296 ;  Garson  v.  Green,  1  Johns.  Ch.  Rep.  308 ;  High  v.  BaUe,  10  Yerg.  186 ; 
Cole  V.  Scot,  2  Wash.  141 ;  Brovm  v.  Gilman,  4  W3ieat.  255,  590 ;  Wragg's 
refs.  V.  Comptroller  General,  2  Desau.  509 ;  Clark  v.  Himt,  3  J.  J.  Marsh. 
569 ;  Hallack  v.  Smith,  3  Barb.  S,  C.  Rep.  267;  Woodward  v.  Woodward,  7 
B.  Mon.  Rep.  116 ;  Pierce  v.  Gates,  7  Blackf.  Rep.  162 ;  Budd  v.  BusH,  I 
Harr.Rep.69;  Bradley  y.  Bosley,  I  Baib.  125;  Brushy.  Kindey,U Ohio 
Rep.  20;  Mayhamv,  Coombs,  14  Ohio  Rep.  428;  White  v.  Stover,  10  Ala. 
Rep.  441;  Roper  v.  McCook,!  Ala.  Rep.  318;  Martin  v.  ZAmdie,6  Ala. 
Rep.  427.    Sse  American  Chancery  Digest,  by  Waterman,  vol.  3.  p.  477. 
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<**p<«^^°-  an  insufficient  security  :(c)  and  it  is  also  presumed  that 
the  injunction  might  be  so  extended  as  to  restrain  the  cut- 
ting of  underwood  out  of  the  due  course  of  husbandry,(<^) 
or  any  other  similarly  prejudicial  act. 
Judgment         A  judgment  entered  up  against  the  vendor  subsequently 
nniwidpai-  to  the  coutract,  and  registered,  is  a  lien  upon  the  unpaid 


chaie- 


purchase  money.(6) 
Vendor's  If  the  purchascr  die,  intestate  and  without  an  heir,  be- 

^eMhof  fore  conveyance,  it  seems  probable  that  the  vendor  might 
wiihoiu  rrai  jj^ep  the  estate  and  any  part  or  the  whole  of  the  purchase- 
EEE  money,  if  paid.(/) 

Tenancy  of  Whcrc  the  purchasc  is  by  a  tenant,  either  from  year  to 
whether  '^*    year  or  for  a  longer  term,  the  contract  will  not  determine 

deiennined      '  •^ 

by  contracL  the  tcuaucy,  unless  specially  worded  so  as  to  be  an  abso- 
lute contract  for  purchase  whether  the  vendor  do  or  do 
not  show  a  good  title  :{ff)  but  equity  will  restrain  the  land- 
lord from*  enforcing  payment  of  rent  pending  comple- 
tion.(A) 

Tenancy  St       A  mere  tcuaucy  at  will  appears  to  be  determined  by  the 

will  off^ftr* 

minedi        contract(t) 

Purehaaer        It  has  bceu  recently  determined,  that  a  purchaser  who 

non,  not      has  bccu  let  into  possession,  pending  discussions  as  to  title, 

STSiiTif  ^°"0^>  if  ^^^  contract  go  off  through  defects  in  title,  be 
noutie.       g^g^  fQj.  ^gg  g^uj  occupation  ;  even  although  the  occupa- 

[•120]  tion  may  have  been  a  beneficial  one  :{j)  nor  can  'he,  unless 
he  agreed  to  quit  on  some  specified  event  which  has  hap- 
pened,(A:)  be  ejected  without  notice  :(Z)  the  above  questions 

(c)  See  Humphreys  v.  Harrison,  1  Jac.  &  W.  581 ;  Hippesley  v.  Spencer, 
5  Madd.  421 ;  King  y.  Smith,  2  Ha.  239. 

{d)  Humphreys  y.  Harrison,  ubi  supra. 

(e)  Piid.  on  Judgments,  21. 

(/)  See  Sug.  337. 

(jg)  Doe  Y.  Stanion,  1  Mee.  &  W.  695. 

(A)  Daniels  y.  Davison,  16  Ves.  253. 

(i)  Sag.  193. 

(j)  WinterboUom  v.  Ingham,  7  d.  B.  611 ;  and  see  Kiriland  v.  PounseU, 
3  Taunt.  145,  where  the  court  seemed  to  attach  importance  to  the  fact  of 
the  purchaser  having  paid  part  of  the  purchase-money ;  see  p.  147 ;  but 
this,  although  it  was  also  the  case  in  WinlerboUom  y.  Ingham^  does  not 
seem  to  have  been  there  considered  material. 

(k)  Doe  V.  Sayer,  3  Camp.  8. 

(/)  See  1  Mee.  d&  W.  700 ;  Right  v.  Beard,  13  East.  210. 
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should,  of  course,  be  provided  for  by  special  agreement  ^'p*'^^"- 
where  the  purchaser  is  let  into  possession  before  payment, 
or  where  the  purchase  is  by  a  tenant :  when  the  purchase 
is  completed,  the  purchaser's' title,  even  at  law,  so  far  re- 
lates back  to  the  time  fixed  for  completion,  that  he  can 
maintain  use  and  occupation  against  a  person  whom  he 
has  by  mistake  allowed  to  have  the  interiih  possession.(m) 

(4.)  Rights  of  vendor  and  jmrchctser^  inter  se,  not  affect- 
ed  by  death,  bankruptcy,  ^c,  of  either  party. 

The  contract,  when  once  entered  into,  will  not  be  avoid-  ^^^ 
ed  by  the  death,  bankruptcy,  insolvency,  or  lunacy,(n)  oi^^y^^' 
both  or  either  of  the  parties,  even  before  the  time  fixed  for  *°*>^^"*y- 
completion.[l] 

Upon  the  bankruptcy  of  a  purchaser,  the  vendor  may 
require  the  assignees  to  elect  whether  they  will  abandon 
or  perform  the  contract ;  and,  if  they  fail  so  to  do,  may 
apply  by  petition  for  delivery  up  of  the  agreement  and 
possession  of  the  premises  :(o)  and  if,  in  any  case,  they 
allow  a  reasonable  time  to  elapse  without  requiring  the 
contract  to  be  performed,  they  will  be  considered  to  have 
abandoned  it  ;(p)  and  the  question,  what  is  a  reasonable 
•time,  will,  in  an  action  at  law,  be  left  to  the  jury  :(yp)  or  r*i211 
the  vendor  may  petition  for  a  resale  of  the  property,  and 
for  payment  of  the  amount  remaining  due  to  him,  and 
for  leave  to  prove  for  the  deficiency(9)  (if  any ;)  and  he 

(m)  Hua  V,  Vaughan,  6  Pri.  157 ;  and  see  7  Ct.  B.  617. 

(«)  Winged  v.  Lefelfwy,  2  Eq.  Ca.  Ab.  32 ;  OrUbar  y.  Fletcher,  1  P.  Wms. 
737  J  Owen  v.  Davies,  1  Ves.  82 ;  Brooke  v.  HewiU^  3  Vea.  255;  Sug.  191, 
192,  233 ;  vide  infra,  Ch.  XVIII. 

{p)  6  Geo.  IV.  c.  16,  s.  76 ;  12  &  13  Vict.  c.  106,  ss.  145, 146. 

{p)  Lawrence  v.  Knowles,  7  Sc.  381. 

(PP)  S.  C. 

[g)  Bowles  v.  Rogers,  6  Ves.  95,  n. 


[1]  The  principle  upon  which  this  doctrine  is  founded,  is,  that  equity, 
regaxding  the  substance,  and  not  the  mere  forms  and  circumstances  of 
agreements,  and  other  instruments,  considers  things  directed  or  agreed  to 
be  done  as  having  been  actually  performed,  where  nothing  has  intervened 
which  ought  to  prevent  a  performance.  See  Craig  v.  Leslie^  3  Wheaton's 
Rep.  563. 
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^^**P**'^^-  will  be  entitled  to  his  costs,  although  there  be  no  \inritten 
contract,  but  only  part  performance  of  a  parol  agree^ 
ment.(r) 

(5.)  Death  of  vendor  before  completion  :  its  effect  on  rdo" 
twe  rights  of  his  real  and  personal  representoHves, 
under  old^  and  under  new  law. 

^S^^o  Upon  the  vendor's  death,  the  unpaid  purchase-money 
uriu^rim  forms  part  of  his  personal  estate  ]{s)  the  profits  of  the  land 
^^!!^  from  his  death  up  to  the  time  fixed  for  completion  belong 
""    ^**     to  his  real  representative8.(^) 

dSSmbto*      1^ ^®  ^^®  before  conveyance,  the  legal  estate,  of  course, 
dSwm:~    descends  on  his  heir  or  devisee;  if  he  die  without  an  heir, 
STuaSr^  and  intestate,  a  conveyance  of  the  legal  estate  may  beob- 
Do  rSS're-    taiued  under  the  provisions  of  the  Trustee  Act,  1850.(») 
undwoi/^      In  cases  governed  by  the  old  law,  as  it  existed  before 
re7oM^  the  passing  of  the  new  Wills  Act,(i7)  (and  which,  it  must 
equity!"'  ^  be  remembered,  is  still  binding  in  all  cases  where  the  will 
has  not  been  made  or  republished,  &c.,  on  or  since  the  Ist 
of  January,  1838,)  the  contract  for  sale,  (assuming  it  to  be 
binding  as  against  the  vendor,}  is,  in  equity,  a  revocation 
of  a  prior  devise  of  the  property ;  the  legal  estate  passes  to 
r*1221      *the  devisee,  but  merely  as  a  trustee ;  and  the  purchase- 
<jtoti^"iaB    money  belongs  to  the  personal  estate.    And  even  if  the 
wiL  estate  be  devised  in  trust  for  sale,  and  then  be  agreed  to 

be  sold  by  the  testator,  the  purchase-money  will  not  be- 
long to  the  legatees  of  the  proceeds  of  sale.(tr) 
rights  of  In  such  cases,  the  question  between  the  real  and  per- 

▼endor's  *  * 

reai  and  sonal  representatives  seems  to  be  this,  viz.,  whether  the 
SIST'SIhmv  ^^'^^o'^  *^  ^^®  ^^™®  ^^  his  death  was,  either  absolutely^  or 
uLbifSy  to    contingently,  under  such  an  agreement  as  equity  would 

perfonn  the 

cooinct.  ^^j  ^^  ^^  Cooper,  3  Mon.  De  db  De  6. 717. 

{$)  Sug.  192 ;  see  Lord  HatkerUm  v.  Bradbwme,  7  Juf.  1100 ;  13  Sim.  599 : 
where  the  question  was  whether  the  consideration  payable  for  a  minings 
license  was  purchase-money  or  rent. 

(t)  Lumsden  v.  Fraser,  12  Sim.  263. 

(ft)  13  &  14  Vict.  c.  60 ;  or,  formerly,  under  the  4  and  5  Will.  IV.  c.  23 ; 
see  Re  Lowe's  estate,  2  Ph.  690. 

(«)  1  Vict.  c.  26. 

(w)  Artudd  V.  Am4ad,  1  Bro.  C.  C.  401  j  Newbold  v.  RoadknigU,  1  Russ. 
&  M.  677. 
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enforce  against  him  :{x)  if  so,  the  property,  (as  between  chapter vn. 
his  real  and   personal  representatives,)  forms  part  of  his 
personal  estate  from  the  time  fixed  for  completion  ;  whe- 
ther such  time  be  specified  in  the  contract,  or  have  to  be 
determined  by  the  occurrence  of  some  collateral  event,  or 
depend  npon  the  mere  option  oj^  the  purchaser  ;(y)  but, 
unless  and  until  such  event  occur  or  such  option  be  de- 
clared, the  estate  (in  the  case  of  intestacy)  belongs  to  the 
heir,(2;)  or,  in  the  case  of  a  devise,  (either  after,(a)  or,  it 
is  conceived,  before  the  contract,)  to  the  devisee,  unless  the 
contract  evidence  a  contrary  intention ;  which  intention  is 
not  evidenced  by  a  special  reservation  of  the  rent  and 
profits,  until  completion,  in  favor  of  the  vendor,  his  heirs^ 
executors  and  cidministraiors,{b) 

And  it  has  been  held  that  when  a  railway  or  other  pub-  JjuS**^ 
lie  company,  in  exercise  of  its  compulsory  power,  gives  JJJSJg^ 
doe  notice  of  its  intention  to  take  land,  mere  acquiescence  li^uTnSln? 
by  the  purchaser  in  such  notice,  will,  (unles  he  be  non  bjowMn^ 
compos,  or  under  some  other  personal  di8ability,(c)  be  con- 
sidered 'equivalent  to  a  contract ;  and  the  purchase-money      [♦123] 
will  belong  to  his  personal  representatives  :{d)  but  this 
appears  to  be  open  to  doubt.(e) 

If,  at  the  vendor's  death,  there  be  a  binding  contract  as  ^s^^^^ 
against  the  purchaser,  but  no  binding  contract  have  been  JfPJf^^S 
entered  into  by  the  vendor,  the  rights  of  his  heir  or  devi-  ^^^^  * 
see  are,  of  course,  unaffected.  Sn°?h?  "^ 

If  the  contract  were  binding  upon  both  parties  at  the  J!*J^^'' 
time  of  the  vendor's  death,  no  subsequent  act  or  matter  bJy'^l^ii^ 
can  alter  the  relative  rights  of  his  representatives  :(/)  so  SUiSlSi 
that,  if  the  purchaser  subsequently  act  so  as  to  lose  his  hurepnMn- 


uureau* 


{x)  See  KnoUys  v.  Alcock,  7  Yes.  558 ;  Sug.  213. 
(y)  Lowes  v.  BenneU,  cited  14  Yes.  596. 
(z)  'nfwntfy,BedieeU,l4Yea.59l. 

(a)  Sug.  204. 

(b)  Shadfarth  Y.  Temple,  10  Sim.  184. 

(c)  Midland  Counties  Railway  v.  Oswin,  1  Coll.  74, 80. 

\d)  Ex  parte  Hawkins,  13  Sim.  569 ;  and  sec  Richards  v.  AU.  Gen.  ofJa^ 

Wflica,  13  Jur.  197. 

(e)  Sec  Adams  v.  BlackwaU  Railway  Compa/ny,  14  Jur.  679,  C. 

{/)  Rennet  v.  Ij(n-d  TaaHcervHU,  19  Yes.  179  j  and  see  Tebbatt  v.  Vouks^ 
6  Sim.  40. 
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ctoptarvg  right  under  the  contract,  the  estate  belongs  in  equity  to 
ISSllSSii?^  the  next-of-kin  of  the  vendor.(g') 

wheAer  ^^  ^^®  contract  (originally  binding)  be  rescinded  or  aban- 

mmuaiiV^wJ  doned  by  both  parties  in  the  lifetime  of  the  vendor,  there 
Sbro^dMth^    seems  to  be  ground  to  contend  that  the  rights  of  the  de- 
rights  are     visco  are  restored  ;(A)  if,  however,  it  were  held  that  the 
devisee  could  not  take,  the  heir  would  be  entitled  benefi- 
cially. 
^^jj^y^       If,  during  the  vendor's  lifetime,  the  purchaser  alone 
d^?rVej°or  abandon  the  contract,  or  act  so  as  to  relieve  the  vendor 
ra^^oMif!^  from  his  liability  to  convey  the  estate,  it  seems  that  the 
property  would  be  considered  real  estate  at  his  decease  ;(i) 
but  unless  the  vendor  have  acquiesced  in  the  vacation  of 
the  contract,  there  would  seem  to  be  a  difficulty  in  main- 
taining the  rights  of  the  devisee  against  the  heir;  except 
in  cases  coming  within  the  new  law. 
^urcbiMr*       If,  during  the  vendor's  lifetime,  he  himself  abandon  the 
1*1241      contract,  or  if,  through  want  of  title  or  for  any  other  *rea- 
*    son,  the  contract,  at  the  time  of  his  death,  be  capable  of 
being  enforced  only  (igainst  and  not  by  him,  the  right  of 
the  personal  representatives  would  seem  to  depend  upon 
whether  the  purchaser  do  or  do  not  choose  to  enforce  spe- 
cific performance ;( j)  the  case  being,  in  effect,  similar  to 
those  in  which  the  purchaser  has,  ab  initio^  a  mere  option 
to  purchase. 
gen*m?de-       ^  general  devise,  of  all  his  real  estates,  by  the  vendor, 
^etuu)     After  the  contract,  will,  prima  fade^  and  in  the  absence  of 
be^i^*^^^  any  limitations  or  other  matter  inconsistent  with  such  an 
roJreiyu"  intcution,  pass  the  legal  estate  in  the  property  contracted 
to  be  sold  \{k)  but,  although  the  estate  be  devised  express- 
ly  by  name,  the  devisee,  as  a  general  rule,  takes  merely 
as  a  trustee  for  the  purchaser,  and  the  purchase-money 
forms  part  of  the  personal  estate.(/) 
foedftc  de-      But  iu  a  late  case,  where  a  testator  devised,  by  special 

(g)  Curre  v.  Bowyer,  5  Beay.  6. 

(A)  Sag.  302 ;  bat  the  point  is  doubtfol,  see  7  Yes.  558 ;  19  Yes.  1?9. 

(0  Sag.  213 ;  1  Jarm.  on  Wills,  49. 

(i)  See  1  Jarm.  on  Wills,  50. 

(*)  WaU  V.  BrigU,  1  Jac.  &  W.  494. 

(0  KnoWys  v.  Shepherd,  1  Jac.  4b  W.  499,  cited. 
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descriptioTij  lands  subject  to  a  mere  option  of  purchase,  to  ^^P^rva, 
A.  for  life  with  remainder  over,  it  was  held  that  the  pur-  ^SJiad.***^ 
chase-money  was  subject  to  the  same  limitations  as  had 
been  declared  of  the  lands.(m) 

And  the  law,  as  above  stated,  appears  to  be  unaltered  v^c.°«  on 
by  the  1  Vict.  c.  26;(7i)  which,  however,  removes  all  ShwofTen- 
doubt  as  to  the  devisee's  right  in  cases  where  the  contract  tmiSniL' 
is  rescinded  or  abandoned  by  the  vendor,  or  is  not  bind- 
ing on  him ;  and  also  is  in  favor  of  the  devisee's  benefi- 
cial interest  in  cases  similar  to  Knotty s  v.  Shepherd.{p) 

•(6.)  Death  of  purchaser  before  completion ;  its  effects  on      r*126] 
relative  rights  of  his  real  and  personal  representatives, 
under  old,  and  under  new  Law. 

Upon  the  death  of  the  purchaser  before  completion,  the  i>«ath  of 
property  contracted  for,  (assuming  it  to  be  freehold  or  ^p  «*>"»• 
copyhold  of  inheritance,)  descends  to  his  real  representa- 
tive,  who  is  prima  facie  entitled  to  have  the  purchase- 
money  paid  out  of  the  personal  estate.(p) 

Here  also,  the  question  between  the  purchaser's  real  and  5*J£^,^ 
personal  representatives  is  this,  viz. :  whether  at  the  time  JJp,SIS2^ 
of  his  decease,  he  was,  either  absolutely  or  conditionally,  onw/SS!^ 
under  a  binding  contract  to  purchase  ;  if  absolutely  bound,  toi^cSb^' 
or  if  conditionally  or  optionally  bound,  and  the  condition  ^'^^^ 
upon  which  the  liability  was  to  become  absolute  be  sub- 
sequently fulfilled,  or  the  vendor's  option  to  sell  be  de- 
clared, the  real  representative  is  entitled  ;(f)   and  his 
rights  will  not  be  affected  by  anything  subsequent  to  the 
death  of  the  purchaser ;  so  that  if  by  such  subsequent 
matter  {e.  g,,  the  felling  of  ornamental  timber  by  the  ven- 
dor,) the  contract  cease  to  be  binding  on  the  purchaser's 

(«)  DratU  V.  Vause,  1  Y.  &  C.  C.  C.  580 ;  see  judgment. 
(n)  F^mrar  v.  Lord  Wintertan^  5  Beay.  1 ;  Moor  v.  Raisbeck,  12  Sim. 
IS3 ;  Midland  CowUies  RaUway  Company  v.  Oswinj  1  Coll.  74,  80 ;  Ez 
forU  Hawkins^  13  Sim.  569. 
{o)  Ubi supra;  see  Sug.  211. 
{p)  Bro&me  v.  Monck,  10  Ves.  597,  611. 
{q)  Bueknuuter  v,  Barrop^  13  Ves.  456. 
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Chapter  VH 
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[•126] 
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affaioet  heir 
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hinding  on 
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him  to  hie 
•lection. 


representatives,  his  real  representative  is  nevertheless  en- 
titled to  the  purchase-nioney.(r) 

If,  however,  the  contract  gave  the  purchaser  a  mere 
option,  which  he  had  not  declared  at  the  time  of  his  de- 
cease, or  if,  through  want  of  title  in  the  vendor  or  any  act 
or  omission  on  his  part,  the  agreement,  although  intended 
to  be  binding  on  both  parties,  was,  at  the  time  of  the  pur- 
chaser's death,  binding  only  upon  the  vendor;  the  real 
representative  of  the  purchaser  has  no  claim  upon  the 
personal  estate  for  the  unpaid  purchase-money,  and  a  bill 
*filed  by  him  against  the  personal  representatives  and  the 
vendor,  will  be  dismissed  :(s)  but,  upon  principle,  it  would 
seem  that,  if  he  chose  to  pay  for  the  estate  out  of  his  own 
pocket,  he  might  enforce  the  contract  against  the  vendor. 

The  relative  rights  of  the  heir  and  devisee  of  the  pur- 
chaser, is  cases  falling  within  the  old  law,  seem  to  de- 
pend on  the  following  rules. 

A  purchaser,  upon  entering  into  a  contract  for  purchase, 
became  entitled  to  dispose,  by  will,  of  his  rights  under  the 
contract  ;(0[1]  if,  however,  the  contract  were  not,  at  the 
date  of  the  will,  binding  upon  the  vendor,  (either  abso- 
lutely, or  subject  to  a  condition  or  option  subsequently 
fulfilled  or  declared,)  the  purchaser  had  no  enforceable 
rights,  and  his  will  was  therefore  inoperative ;  and  any 
interest  subsequently  acquired  by  him  in  the  property 
descended  on  his  heir  ]{u)  a  clear  indication,  however,  of 
the  testator's  intention  that  the  devisee  should  take,  either 
the  particular  lands,  or,  generally,  all  subsequently  pur- 


(r)  1  Jarm.  on  Wills,  46 ;  and  see  the  judgment  in  Broome  y.  MotuJc,  10 
Ves.  597. 

(5)  Sug.  213 ;  Green  v.  Smith,  1  Atk.  573  j  Broome  v.  Moncky  10  Ves. 
597 ;  CoUier  v.  Jenkins,  1  You.  295. 

{€)  Sug.  194,  195;  Broome  y.  MonckfVM  supra;  Rose  v.  Cunynghamej 
11  Ves,  550  J  Guskarih  y.  Lord  Lawtker,  12  Ves.  107. 

(tt)  Rose  V.  CimyngkaTne,  ubi  supra ;  DuckU  y.  Baines,  8  Sim.  525. 


[1]  An  equitable  interest  founded  upon  articles  of  agreement  for  the 
purchase  of  lands,  is  real  estate  which  will  pass  by  a  devise  made  subse- 
quently ;  and  if  there  be  no  such  devise,  will  descend  to  the  heir,  and  the 
executor  must  pay  the  purchase-money  for  the  benefit  of  the  heir.  Liv- 
ingston  v.  Newkirk,  3  Johns.  Ch.  Rep.  312,  316 ;  McKin-non  v.  Thompson^ 
lb.,  307,  310. 
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chased  lands,  was  sufficient  to  put  the  heir  to  his  election  chap^^yv"* 
between  the  descended  land  aud  any  provision  made  for 
him  by  the  will  :{v)  if,  however,  at  the  date  of  the  will,  SiJiX 
the  contract  were  binding  as  against  the  vendor,  the  pur-  JJuuTliif* 
chaser's  devisee  became  entitled  to  the  benefit  of  it,  (if  vfSdOTand 
remaining  unperformed  at  the  purchaser's  decease;)  but  Eah-^vld" 
his  right  to  have  the  purchase-money  paid  out  of  the  per-  ^^p^'* 
sonal  estate,  depended,  as  above  shown,  upon  the  ques-  PJJi,2Ii**^ 
tion  whether  the  contract  were  binding  as  against  the  *''^* 
purchaser  at  his  decease ;  and,  if  it  were  so,  it  is  con- 
ceived that  the  devisee  would,  (as  against  the  heir,)  be 
'entitled,  although  the  contract  were  not  binding  upon      [*127] 
the  purchaser  at  the  date  of  the  will.    If  the  contract  CHnin 

'  which  eon« 

were  performed  by  the  vendor  in  the  purchaser's  lifetime  ^JJSSe?* 
by  a  conveyance  to  him  in  fee,  (or,  perhaps,  to  the  com-  ^^^ 
mon  uses  to  bar  dower  in  his  favor,  in  cases  where  the 
contract  was  for  a  conveyance  to  him  or  such  uses  as  he 
should  appoint,(t^)  the  devisee  was  entitled  in  equity,  and 
the  legal  estate  descended  to  the  heir  as  his  trustee :  a 
conveyance  to  uses  to  bar  dower,  operated,  however,  as  a 
revocation  where  there  was  either  no  written  agreement,(ir) 
or  an  agreement  to  convey  in  fee,(y)  or  even  an  agree- 
ment to  convey  to  the  purchaser,  his  heirs,  appointees  or 
assigns  :{z)  the  doctrine,  however,  is  disapproved  of  by 
Sir  B.  Sugden,{a)  and  although  apparently  well  settled,(fr) 
seems  open  to  much  observation. 

Lands  merely  contracted  for,  passed  along  with  lands  Edhet  or 
contracted  for  and  conveyed,  under  a  general  devise  of  all  {JJ*^*^^^; 
lands  purchased  by  the  testator  ;(c)  and  lands  recently  JJJ^S" 
purchased  and  conveyed,  passed  under  a  general  devise 
of  lands  contracted  for  \{d)  and  copyholds  surrendered  to  wm 

(v)  TJiaussouy.  Woodford,  13  Yes.  209;  Sug.  199. 
(v)  Sug.  198. 

(z)  Ward  y.  Moore,  4  Madd.  368. 
(y)  Ravlins  v,  Bwrgis,  3  Yes.  &  B.  382. 
{z)  BulUn  v.  FUtcker,  1  Keen,  369 ;  2  M.  4b  C.  432. 
{a)  Sag.  198;  2  Dru.  4b  War.  497. 

(A)  "  I  cannot  say  I  see  anything  like  a  doubt  on  the  authorities."    Per 
Lord  Cottenham,  2  M.  &  C.  441. 
{c)  AJtckeriy  y.  Vernon,  10  Mod.  526. 
{d)  St,  John  v.  Bishop  of  WinUm^  Cowp.  94. 
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ctrnptBTyu.  lY^Q  ygQ  Qf  the  copyholder's  will,  passed  under  a  general 
JSESiu^t.  devise  of  copyhold  estates  contained  in  a  prior  will  and 
^^^t^uae  not  subsequently  republished.(e) 

Bnhaafx        -^^^i  ^^  cases  of  wills  falling  within  the  operation  of 
OT  roit^    the  late  Act,  the  above  questions  between  the  heir  and 
hiirllnd      devisce  are  settled  in  favor  of  the  latter,  by  the  provision 
j!Si!i!SaMr.    which  makes  the  devise  operate  upon  the  testator's  inte- 
rests as  they  exist  at  the  time  of  his  death. 
SSS'oid         *Under  the  old  law,  upon  a  binding  contract  for  pur- 
puTchLe      chase  of  the  inheritance  by  a  person  possessed  of  a  bene- 
teiflMr^f      ficial  term  for  years,  the  term,  although  specifically  be- 
[*128]      queathed  by  a  prior  will,  became  attendant  on  the  inherit- 
ance ;  so  that,  on  the  death  of  the  purchaser,  even  before 
conveyance,  his  legatee  of  the  term  was  merely  a  trustee 
for  his  heir:(/)  the  intervention,  however,  of  any  inter- 
mediate estate,  unless  held  in  trust  for  the  purchaser,(g-) 
would  seem  to  prevent  the  operation  of  the  rule(A)  :  and 
the  rule  that  the  term  became  attendant  was  merely  one 
of  presumption,  which  might  be  rebutted  by  evidence  of  a 
contrary  parol  declaration  by  the  purchaser.(i) 
?vicu1rV      '^  seems  probable  that,  in  cases  governed  by  the  new 
law,  a  contract  for  purchase,  if  not  completed  by  convey- 
ance, would,  in  equity,  defeat  (as  before)  the  rights  of  a 
party  claiming  the  term  under  a  general  bequest;  but 
would  not,  (except  in  cases  coming  within  the  operation 
of  the  8  &  9  Vict.  c.  112,)  affect  a  specific  legatee  of  the 
term :  but  even  a  specific  legatee  would  lose  the  benefit 
of  the  bequest,  if  the  term  were  actually  merged  by  a  con- 
veyance of  a  fee  to  the  testator,  or  became  attendant  on 
the  inheritance,  or  satisfied  and  merged  under  the  Merger 
Act-OO 

(7.)  As  to  the  effect  of  controtct  in  certain  special  cases. 
ErSfW        '^  ^^^  ^^^^  recently  held,  that  the  fact  of  a  mortgagee, 

(e)  Sug.  aoo. 

(/)  GaUan  v.  Hancock,  2  Atk.  425 ;  Capel  v.  CfirdUr,  9  Ves.  609. 
(g)  Whitchurch  v.  WhUchurch,  2  P.  Wms.  236. 
(A)  ScoU  V.  FenhmOet,  1  Bro.  C.  C.  69  j  9  Ves.  ^. 
(i)  Sug.  789. 
U)  Sug.  209. 
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with  power  of  sale,  having  contracted  to  sell  part  of  the  chftptervn. 
mortgaged  estate  for  a  sum  exceeding  the  amount  due  on  SSSf**'* 
the   security,    is    no  ground   for  restraining  him    from  Km"y7«t 
bringing  an  action  for  recovery  of  the  mortgage  note.(A:)     mortg^* 

*When  the  assignee  of  a  lease  agreed  to  sell  it,  and  it   "  r«i291 
was  stipulated  that  the  purchaser  should  not  be  entitled  Agreement 
to  an  assignment,  and  he  entered  and  retained  possession  oneaM^an? 
until  the  end  of  the  term,  the  latter  was  held  bound,  in  t*ken;  pur- 

.     ,  ^  ,  chaser  must 

equity,  to  indemnify  the  origmal  lessee,  although  no  party  H^^J^Jj^^ 
to  the  agreement,  against  breaches  of  covenant  committed  ^^^ 
during  such  possession. (Z)  cJwmSL*^ 

Where  a  lessor  becomes  the  equitable  assignee  of  an  Agreement 

11  1        .  I  1  1  •         .  r>  .         .  •       ^y  \tamT  for 

underlease,  he  mcurs  the  obligation  of  pertorming  the  purchaae  of 
covenants  therein  contained;  and  cannot  set  np  their  ic*^««^ 
non-performance  as  a  ground  for  refusing  performance  of 
a  covenant  in  the  original  lease.(m) 

When  assignees  of  a  bankrupt  contract  to  sell  a  lease.  Agreement 
this  fixes  them  as  assignees  of  it,  although  the  contract  J^"|^^  ^/ 
be  subsequently  abandoned ;  unless,  perhaps,  it  be  shown  ^^^^^ 
that  it  could  not  have  been  enforced.(w)  ****** 

A  contract  for  sale  bv  a  single  man,  was,  in  cases  sifb-  Agreement 

for  Bale 

ject  to  the  old  law  of  dower,  sufficient  to  exclude  the  exduded 

•'  '  dower  uf 

claim  to  dower  of  a  wife  whom  he  married  before  the  con-  »ftw-tokeii 

wife. 

veyance.(o)[l] 

(it)  WiUes  y.  LeveU,  1  De  G.  &  S.  392. 

(0  Close  V.  WUberforce,  1  Beav.  112j  see  Moore  v.  Gregg,  2  Ph.  717, 
725. 
(m)  Jenkins  y.  Portrnan,  1  Ke.  435, 
(»)  HasUngs  v.  WUson,  Holt's  N.  P.  C.  290. 
{o)  LUnfd  v.  Lioyd,  2  Con.  db  L.  592. 

[1]  Where  a  bachelor,  seized  in  fee  of  lands,  prior  tollie  year  1760,  con- 
tracted to  sell  them,  received  part  or  whole  of  the  purchase-money,  deliv- 
ered possession  to  the  purchaser  without  making  a  deed,  and  having  after- 
ward married  and  died ;  quere,  whether  his  widow,  having  had  notice  be- 
fore the  marriage,  of  the  purchaser's  possession,  is  entitled  to  dower  of  such 
lands  1    Braxton  v.  Lee's  heirs,  4  Hen.  &.  Mnnf.  376. 

According  to  the  principles  of  the  common  law,  the  wife  was  entitled  to 

dower  in  those  lands  only  of  which  the  husband  had  the  legal  title.    The 

act  respecting  conveyances  gives  her  a  right  to  dower  when  the  husband 

has  an  estate  or  inheritance  in  the  use  or  trust.     Herron  v.  WiUiamson, 

UtL  SeL  Cas.  350. 
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CHAPTER  VIII. 


AS   TO   THE   ABSTRACT. 


1.  General  matters  relating  to  the  abstract. 

2.  Whenperfect ; — what  it  must  contain  and  show, 

3.  What  shotdd  be  furnished^  in  various  specified 
cases. 

4.  As  to  its  preparation^  contents,  and  delivery. 

5.  As  to  its  examination  and  perused. 

6.  As  to  its  verification. 

* 

purchaaer'a       (1)  A  PURCHASER  may  require  to  be  furnished  with  an 
aiMtnct.      abstract  prepared  in  the  usual  way,(a)  even  although  he 

(a)  Home  v.  Wingfidd,  3  Sc.  N.  R.  340 ;  Sag.  431. 


Whether,  where  the  husband  holds  a  bond  or  other  written  contract  for 
a  conveyance,  the  wife  is  entitled  to  dower,  is  an  unsettled  and  difficult 
question.    lb, 

A  verbal  promise  of  conveyance,  made  to  the  husband,  will  not  entitle 
the  wife  to  dower.    lb. 

In  this  country,^  the  law  relative  to  dower  is  somewhat  varied  by  statute 
in  the  different  states.  As  the  wife's  inchoate  title  is  an  incumbrance  upon 
the  land,  it  is  usual  for  the  purchaser  to  require  a  release  of  her  right,  upon 
any  sale  made  by  the  husband ;  which  is  generally  done  by  her  joining 
with  him  in  the  deed,  with  apt  words  for  that  purpose.  The  claim  of 
dower  attaching  upon  all  lands  whereof  the  husband  was  seized  at  any 
time  during  the  coverture,  is,  in  fact,  of  little  or  no  use,  unless  the  hus- 
band dies  siezed ;  for  it  is  in  practice  almost  universally  extinguished  by 
the  act  of  the  wife,  in  concurrence  with  the  husband,  upon  sales  and  mort- 
gages of  real  estate.  And  since  the  existence  of  the  title  only  serves  to 
increase  the  expense  and  multiply  the  forms  of  alienation,  in  several  of 
the  States,  the  title  to  dower  is  restricted  to  lands  of  which  the  husband 
died  siezed.  Such  is  the  law  of  Vermont,  New  Hampshire,  Tennessee, 
North  Carolina,  Connecticut,  and  Georgia.  In  South  Carolina,  the  real 
estate  of  an  intestate  is  distributed,  one-third  to  the  widow  in  fee,  and  the 
residue  to  his  children ;  and  if  the  intestate  leaves  no  lineal  descendants, 
nor  lineal  ancestor,  nor  brother  or  sister  of  the  whole  blood,  or  their  chil- 
dren, nor  brother' or  sister  of  the  half  blood,  his  widow  takes  two-thirds  of 
the  real  estate  in  fee,  and,  in  all  other  cases,  she  takes  a  moiety.  In  Ohio, 
the  widow  is  dowable,  not  only  of  her  husband's  legal  estates  of  inherit- 
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'have  agreed  to  accept  the  title  :(ft)[l]  he  taay  retain  it,  chap.  vm. 
during  negotiations  upon,  and  even  after  rejection  of,  the  ^{Ji^*^'  ^ 

(d)  Morris  v.  Kearsley,  2  Y.  &  C.  139. 

[1]  "  Formerly,"  says  Sugden,  "  the  title  deeds  themselves  were  delivered 
to  the  purchaser,  and  his  solicitor  prepared  the  abstract  at  his  expense, 
and  the  abstract  was  compared  with  the  title  deeds  by  the  counsel  before 
whom  it  was  laid.  But  the  seller's  solicitor  now  prepares  the  abstract  at 
his  expense,  and  the  purchaser's  solicitor  examines  the  abstract  with  the 
deeds,  at  the  purchaser's  expense.  And  a  purchaser  may  insist  upon  an 
abstract,  and  is  not  bound  to  wade  through  the  deeds."  Sug.  on  Vend, 
vol.  2,  p.  39. 

ance,  but  also  of  one-third  part  of  all  the  right,  title,  or  interest  that  her 
husband,  at  the  time  of  his  decease,  had  in  any  lands  and  tenements,  held 
by  bond,  article,  lease,  or  other  evidence  of  claim.  But  she  is  held  not 
dowable  of  an  equitable  estate  which  the  husband,  in  good  faith,  has 
aliened ; — ^nor  of  lands  purchased  by  him  in  his  own  name,  with  moneys 
entrusted  to  him  by  another.  In  Georgia,  the  widow  and  children  of  an 
intestate  inherit  his  estate  in  equal  shares ;  and  if  he  dies  without  issue, 
she  inherits  the  whole.  And  in  all  cases,  the  widow  is  bound,  within  one 
year  from  the  death  of  her  husband,  to  elect  whether  she  will  take  under 
the  will,  if  any,  or  the  statute  of  distributions,  if  there  is  no  will,  or  will 
claim  her  dower ;  and  if  she  does  not  so  elect,  she  will  be  presumed  to  . 
have  claimed  her  dower.     In  Missouri,  the  common  law  right  of  dower  • 

is  extended  to  leasehold  estates  for  a  term  of  twenty  years  or  more.     In 
Mississippi,  if  there  are  no  children,  nor  their  issue,  the  widow  has  one- 
half  of  the  land.    So  in  Vermont,  Alabama,  Arkansas,  and  Illinois.    In 
Pennsylvania,  instead  of  dower,  the  widow  is  admitted  to  her  distributive 
share  of  the  estate  among  the  heirs ;  and  if  the  intestate  left  issue,  she 
takes  one-third  of  the  real  estate  for  her  life ;  if  no  issue,  she  takes  half, 
in  the  like  manner ;  and  in  default  of  known  heirs  or  kindred,  she  inherits 
the  whole  estate  absolutely  and  forever.    In  Indiana,  the  widow  of  an  in- 
testate, in  lieu  of  dower,  may,  in  certain  cases,  take  in  fee,  as  an  heir ; 
but  subject  to  the  claims  of  his  creditors ;  her  share  being  one-third  or  one- 
half,  or  the  whole,  according  to  the  circumstances  stated  in  the  statute. 
In  Maine,  New  Hampshire,  and  Massachusetts,  the  widow  is  not  dowable 
of  land  in  a  wild  state,  unconnected  with  any  cultivated  farm,  on  the  prin- 
ciple that  the  land  would  be  wholly  useless  to  her,  if  she  did  not  improve  * 
it ;  and  if  she  did,  she  would  expose  herself  to  disputes  with  the  heir,  and 
to  forfeiture  of  the  estate  for  waste.     If  such  land  should  be  sold  by  the 
husband  daring  coverture,  and  subdued  and  cultivated  by  the  purchaser, 
before  the  husband's  death,  yet  the  widow  has  no  right  to  dower  in  it,  on 
the  principle  that  the  husband  was  never  seized  of  any  estate  in  the  land  of 
which  the  widow  could  be  endowed.    In  Pennsylvania,  the  title  to  dower 
does  not  apply  to  lands  of  the  husband  sold  on  judicial  process,  before  or 
after  the  husband's  death,  nor  to  lands  sold  under  a  mortgage  executed  by 
the  husband  alone  during  coverture.    In  Tennessee,  the  restriction  upon 
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^*p-  ^"'-  title,  until  the  dispute  be  finally  settled,  for  the  purpose  of 
showing  the  grounds  of  such  rejection  ;(r)  and,  in  the 

(c)  2  Taunt.  278;  Sug.  447. 

• 
the  widow's  dower  is  substantially  the  same ;  and  in  Missouri  it  would 
seem  to  be  subject  generally  to  the  husband's  debts ;  whereas,  in  North 
Carolina  and  Indiana,  the  widow's  dower  is  declared  by  statute  to  be  paia- 
mount  to  the  claims  of  creditors.  See  4  Kent,  42 ;  1  Greenl.  Cruise, 
165.  166,  NoU, 

*'  U  is  well  settled  in  the  Elnglish  cases,"  says  Kent,  (4  Kent  Com.  43.) 
*'  that  the  wife  of  a  cestui  q%i£  trust  is  not  dowable  in  equity  out  of  a  trust 
estate,  though  the  husband  is  entitled  to  his  curtesy  in  such  an  estate.     A 
widow  is  consequently  not  dowable  in  her  husband's  equity  of  redemp- 
tion ;  and  this  anomalous  distinction  is  still  preserved  in  the  English  law, 
from  the  necessity  of  giving  security  to  title  by  permanent  rules.     This 
policy  outweighs  the  consideration  that  would  naturally  be  due  to  consis- 
tency of  principle.    Sir  Joseph  Jekyll,  in  Bani  v.  SiUton,  2  P.  Wm.  Rep. 
700,  held,  that  the  widow  might  be  endowed  of  an  equity  of  redemption, 
though  the  mortgage  in  fee  was  executed  before  marriage,  upon  her  pay- 
ing  the  third  of  the  mortgage  money,  or  keeping  down  a  third  of  the  inte- 
rest.   But  the  reasoning  of  that  learned  judge  did  not  prevail  to  establish 
his  doctrine,  and  the  distinction  which  he  suggested  between  the  case  of  a 
trust  created  by  the  husband  himself,  and  a  trust  estate  which  descended 
upon,  or  was  limited  to  him,  has  been  condemned  by  his  successors  as 
loose  and  unsound.   The  same  rule  prevails  as  to  an  equity  of  redemption 
in  an  estate  mortgaged  in  fee  by  the  husband  before  marriage,  and  not 
.    redeemed  at  his  death.     In  these  United  States,  the  equity  of  the  wife's 
claim  has  met  with  a  more  gracious  reception ;  and  in  Massachusetts, 
Connecticut,  New  York,  New  Jersey,  Pennsylvania,  Maryland,  Virginia, 
Tennessee,  Alabama,  Mississippi,  Indiana,  and  probably  in  most  or  all 
of  the  other  States,  the  wife  is  held  dowable  of  an  equity  of  redemption. 
Though  the  wife  joins  with  the  husband  in  the  mortgage,  and  though  the 
husband  should  afterwards  release  the  equity,  the  wife  will  be  entitled,  at 
his  death,  to  her  dower  in  the  lands  subject  to  the  mortgage ;  and  if  they 
are  sold  under  the  mortgage,  then  to  her  claim  as  for  dower,  in  the  surplus 
proceeds,  if  any  there  should  be.    If,  however,  the  mortgage  was  executed 
on  a  purchase  before  the  marriage,  and  the  husband  releases  the  equity 
after  the  marriage,  his  wife's  right  of  dower  is  entirely  gone ;  for  it  never 
attached,  as  the  mortgage  was  executed  immediately  on  receiving  the 
purchaser's  deed.     In  the  cases  of  Harrison  v.  Eldridge,  2  Halst.  Rep. 
392,  and  Barker  v.  Parker,  17  Mass.  Rep.  564,  the  wife's  interest  in  the 
equity  of  redemption,  in  a  mortgage  executed  by  her  and  her  husband, 
was  held  not  to  be  sold  by  a  sale  of  her  husband's  equity,  under  an  execu- 
tion at  law  against  him  only;  and  the  purchaser  at  the  sheriflTs  sale  took 
the  land  subject  to  the  widow's  dower.     These  cases  present  a  strong 
instance  of  the  security  afforded  to  the  wife's  dower  in  the  equitable  estate 
of  her  husband.    But  if  the  mortgagee,  in  such  a  case,  enters  under  It 
foreclosure,  or  after  the  forfeiture  of  the  estate,  and  by  virtue  of  his  rights 
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interim,  he    maintain  trover  for   it,  even    against    the  ^*p-  ^'"' 


contrHct 
Abaodoaed. 


vendor  :(cl)  when  the  contract  is  finally  abandoned  by  ^"J^^p,if 

(rf)  RoberU  v.  WycUt,  2  Taunt  3G8. 

&s  mortgagee,  the  wife's  dower  must  yield  to  his  superior  title ;  for  as 
against  the  title  under  the  mortgage,  the  widow  has  no  right  of  dower,  and 
the  equity  of  redemption  is  entirely  subordinate  to  that  title.  The  wife's 
dower  in  an  equity  of  redemption  only  applies  incase  of  redemption  of  the 
encumbrance,  by  the  husband  or  his  representatives,  and  not  when  the 
equity  of  redemption  is  released  to  the  mortgagee,  or  conveyed.  The 
reason  of  the  American  rule  giving  dower  in  equities  of  redemption  is, 
that  the  mortgagor,  so  long  as  the  mortgagee  doe ^  not  exert  his  right  of 
entry  or  foreclosure,  is  regarded  as  being  legally  as  well  as  equitably 
seized  in  respect  to  all  the  world  but  the  mortgagee  and  his  assigns. 
Even  in  the  view  of  the  English  courts  of  equity,  the  owner  of  the  equity 
of  redemption  is  the  owner  of  the  land,  and  the  mortgage  is  regarded  as 
personal  assets.  The  rule  in  several  of  the  states  is  carried  to  the  extent 
of  giving  to  the  irife  her  dower  in  all  trust  estates.  This  is  said  to  bA 
the  law  in  New-Jersey,  Pennsylvania,  Maryland,  Virginia,  Kentucky, 
Mississippi,  Ohio,  niinois  and  Alabama;  but  the  rule  in  those  states 
must  be  understood  to  be  limited  in  the  case  of  trusts  in  which  the 
husband  took  a  beneficial  interest  It  could  not  be  applied  to  trust  es- 
tates in  which  the  husband  was  seized  in  fee  of  the  dry  technical  title, 
by  way  of  trust  or  power  for  the  sole  interest  of  others.  In  all  the  other 
45tate8  except  those  wMch  have  been  mentioned,  and  except  Louisiana, 
where  the  rights  of  married  women  are  regulated  by  the  civil  law,  and 
except  also  Georgia,  where  tenancy  in  dower  is  said  to  be  abolished,  the 
strict  English  rule  on  the  subject  of  trust  estates,  is  presumed  to  prevail. 
Thongh  the  wife  be  dowahle  of  an  equity  of  redemption,  she  is,  afler  her 
husband's  death,  if  she  claims  her  dower,  bound  to  contribute  rateably 
towards  the  redemption  of  the  mortgage.  If  the  heir  redeems,  she  con- 
tributes by  paying,  during  life,  to  the  heir,  one-third  of  the  interest  on  the 
amount  of  the  mortgage  debt  paid  by  him,  or  else  a  gross  sum,  amount- 
ing to  the  value  of  such  an  annuity.  In  England,  the  widow  entitled  to 
dower  in  an  equity  of  redemption  in  a  mortgage  for  years,  has  also,  upon 
the  same  principles  applicable  to  that  analogous  case,  the  right  to  re- 
deem, by  paying  her  proportion  of  the  mortgage  debt,  and  to  hold  over 
until  she  is  reimbursed.  As  to  the  interest  of  a  widow  of  a  mortgagee^ 
the  case  and  the  principles  applying  to  it,  are  different.  A  mortgage  be- 
fore foreclosure,  is  regarded  by  the  courts  of  this  country,  for  most  pur- 
poses, as  a  chattel  interest ;  and  it  is  doubted  whether  the  wife  of  the 
mortgagee  who  dies  before  foreclosure,  or  entry  on  the  part  of  her  hus- 
band, though  afler  the  technical  forfeiture  of  the  mortgage  at  law,  by 
non-payment  at  the  day,  be  now,  even  at  law,  entitled  to  dower  in  the 
mortgaged  estate.  The  better  opinion  is,  that  she  would  not  be  entitled) 
as  against  the  mortgagor.  The  New- York  Revised  Statutes  have  settled 
this  question  in  New- York,  by  declaring  that  a  widow  shall  not  be  en- 
dowed of  lands  conveyed  to  her  husband  by  way  of  mortgage,  unless  he 
acquired  an  absolute  estate  therein,  during  the  marriage." 
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both  parties,  he  must  return  the  abstract,  and  may  not 
retaia  any  copy  of  it;(e)  counsel's  opinions  and  observa- 
tions he  may,  it  appears,  retain  if  written  upon  separate 
paper ;(/)  or,  if  written  upon  the  abstract  itself,  he  may 
erase  them  before  returning  it.(^)[l J 

The  vendor,  as  a  general  rule,  pays  for  the  abstract  ;(A) 
*but  on  sales  to  a  company  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Acl,  1845,  whether  such 
sales  be  voluntary  or  compulsory,  and  whether  made  by 
absolute  or  merely  statutory  owners,  the  costs  of  the 
abstract  (in  the  absence  of  agreement)  are  thrown  on  the 
company  ;(t)  and  similar  provisions(J )  are  contained  in 
most  of  the  earlier  railway  and  other  similar  acts. 


Whea 
"perfect," 
.wliSiiik 
meuiiog  of 
eonditioni 
of  sal*.  • 


When 
••  perfect," 
isshowlog 
asufficiem 
title. 


(2.)  As  to  when  the  abstract  is  perfect ; — what  it  must 
*  contain  and  show. 

For  the  purpose  of  conditions,  d&c.,  as  to  time,  an  ab- 
stract is  said  to  be  ''  perfect,"  if  it  be  as  perfect  an  abstract 
as  the  vendor  is  able  to  furnish  at  the  time  of  delivery ,(£:) 
although  the  title  shown  by  it  may  be  defective :  an  ab- 
stract is,  in  the  stricter  sense  of  the  term,  "  perfect"  or 

• 

(<r)  2  Taunt.  277. 

(/)  2  Taunt.  270  j  but  see  Sug.  447. 

(})  Woodv.CouH,2S,Atk.ConY.463. 

(A)  Sug.  431. 

(0  7  &  8  Vict,  c.  18,  8. 82. 

{j)  See  In  re  London  and  Cfreenwich  Railway  Company^  3  Ha.  22. 

Ik)  2.  Ha.  Ill  i  and  see,  at  Law,  Blackburn  v.  Smith,  2  Ezch.  783. 


[1]  '^  As  to  the  general  property  in  the  abstract,"  says  Sugden,  "it  is 
hard  to  say  who  may  hare  it;  while  the  contract  is  open,  it  is  neither  in 
the  vendor  nor  in  the  vendee  absolutely ;  but  if  the  sale  goes  on,  it  is  the 
property  of  the  vendee ;  if  the  sale  is  broken  off  it  is  the  property  of  the 
vendor.  In  the  mean  time,  the  vendee  has  a  temporary  property,  and  a 
right  to  keep  it,  even  if  the  title  be  rejected,  until  the  dispute  be  finally 
settled  for  his  own  justification,  in  order  to  show  on  what  ground  he  did 
reject  the  title.  If  the  purchase  go  ofi*,  not  only  is  the  abstract  to  be  re- 
turned but  no  copy  to  be  kept,  lest  it  should  be  used  for  a  mischievous 
purpose ;  and  although  the  purchaser  pays  for  the  opinion  yet,  for  the 
same  reason,  that  ought,  it  should  seem,  be  returned  with  the  abstract." 
Sug.  on  Vend.  vol.  2,  p.  53,  54. 
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complete,  when  it  shows  a  perfect  title  ]{l)  that  is,  when  ^^p-  ^°'' 
it  shows  that  the  veudor  is  either  himself  competent  to 
convey  to,  or  can  otherwise  procure  to  be  vested  in,  the 
purchaser^  the  legal  and  equitable  estates  free  from  in* 
cumbrances.(97i) 

For  instance,  the  non-registration  of  deeds,  which  can  MriS^tfaS* 
be  registered,(?i)  the  existence  of  incumbrances,  when  the  ^jJ^^V^' 
incumbrancers  can  be  compelled  to  receive  their  money  uiie!^^^ 
and  join  in  the  conveyance,(o)  the  legal  estate  being  out- ' 
standing  in  a  married  woman,  whose  interest  is  bound  by 
an  order  of  the  Court  of  Chancery,(p)  are  not  imperfec* 
Uons  of  title.[l] 

*But  consistently  with  the  terms  of  the  above  proposi-      [*132] 
tion,  where  vendors  cannot  give  to  or  procure  for  the  pur- 
chaser, a  valid  discharge  for  the  purchase  money,  the         *      ' 
title  is  defective.(9) 

(0  2  Ha.  HI;  Sag.  445. 

(m)  See  and  consider,  Lord  Braybrooke  v.  Inskipj  8  Yes.  43G,  and 
other  cases  cited,  Sag.  445. 

(w)  Sag.  446.  ^ 

(o)  Ibid. :  Tovmseitd  v.  Champemovm^  1  Yo.  d&  J.  449 ;  and  see  2  Moll. 
563 ;  but  not  if  their  concurrrence  cannot  be  compelled ;  see  Page  v. 
Adam,  4  Beay.  269. 

{p)  Jumpson  V.  RUeAers,  1  Coll.  13. 

(q)  Forbes  y.  Peacock,  12  Sim.  528. 


[1]  The  abstract  ought  to  mention  eyery  incumbrance  whateyer,  affec- 
ting the  estate,  and  should  therefore  contain  an  account  of  eyery  judg< 
ment,  by  which  it  is  affected ;  but  equity  considers  it  complete  wheneyer 
it  appears,  that,  upon  certain  acts  done,  the  legal  and  equitable  estates 
will  be  in  the  purchaser  which  may  be  long  before  the  title  can  be  com- 
pleted. Although  the  estate  is  sold  free  from  incumbrances  and  the  ab- 
stract shows  an  amount  of  incumbrance  exceeding  the  purchase  money, 
yet  it  must  be  considered  that  the  seller  can  make  a  good  title ;  nor  can 
any  objection  be  made  on  the  ground  of  an  incumbrance  where  the  in- 
cumbrancer may  be  brought  in  and  be  compelled  to  join  in  the  conyey- 
ance,  nor  to  the  want  of  registry  of  any  deed  for  where  there  is  no  other, 
subsequent  purchaser  who  has  registered  his  conyeyance,  the  objection  is 
capable  of  being  remoyed  at  any  time  before  the  completion  of  the  pur- 
chase, but  of  course,  the  objection  must  be  remoyed  in  due  time.  This 
rule  is  properly  confined  to  cases  where  the  seller,  and  persons  who  are 
trustees  for  him,  can  make  a  title ;  for  if  the  concurrence  of  a  stranger 
is  necessary,  and  he  is  not  bound  to  join  the  abstract  cannot  be  deemed 
perfect  until  it  shows  that  he  has  giyen  perfection  to  the  title.  See  1 
Sag.  aa  Vend.  59. 


1 
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<^»p- V"''      And  the  mere  statement  on  the  face  of  the  abstract  that 
Should  mua  a  party  who  is  not  compellable  has  agreed  to  join,  al- 
co^Qt  of    though  usual,  is,  of  course,  insufficient ;  a  written  agree- 
jo»S^°^.  ro®**^  to  concur  should,  in  strictness,  be  procured  and  ab- 
Andthisi*    stractcd  :  nor  is  such  agreement  sufficient,  if  it  do  not  ab-. 
fl£tom '    aolutely  bind  the  interest  of  the  party  signing  it ;  e.  g.^  a 
title  dependent  on  an  agreement  by  a  tenant  in  tail  to 
suffer  a  recovery,  or  execute  a  disentailing  deed,  would 
be  imperfect.(r) 
So,  if  the  legal  estate  be  outstanding,  the  abstract  must 
Jtwiding*^    show  in  whom  it  is  vested  \{s)  the  existence  of  the  rule 
i!  nLuS^    appears  to  be  recognized  in  the  judgment  in  Avame  v. 
Brirwny{t)  although  the  court,  upon  the  case  before  it, 
came  to  an  apparently  contradictory  decision  ;  but  the  re- 
porter's note(ti)  seems  to  intimate  that  there  was  some 
miapprehension  as  to  the  facts. 
Showing  The  expression  used  by  Lord  Eldon(i;)  is,  that  the  ab- 

to  property,  stract  is  Complete,  '^  whenever  it  appears  that,  upon  cer- 
2^J2J^        tain  acts  done,  the  legal  and  equitable  estates  will  be  in 
the  purchaser  :]||  it  is,  however,  conceived  that,  at  least  in 
a  Court  of  Law,  it  would  not  be  sufficient  for  the  abstract 
to  show  merely  a  future,  (although  certain  and  early,)  right 
of'moJSi"  ^  ^^^  property ;  for  instance,  the  existence  of  an  incum- 
^ntiMbe     brance  which  cannot  be  discharged  on  or  before  the  time 
diK  arge     g^^jj  f^^  completion,(ir)  would,  it  is  conceived,  amount  at 
[*133]      *law  to  a  defect  of  title :  in  equity,  as  a  general  rule,  mort- 
braron-       S^g^^  ^^^  Other  incumbrances  are  considered  merely  mat- 
defca'n*     ^rs  of  couveyauce  ;(:r)  and  this  doctrine  has  even  been 
•quitj.        extended  to  cases  where  the  property  was  mortgaged  to 
an  amount  considerably  exceeding  its  value  ;(y)   they 

(r)  Lewin  v.  Chust,  1  Rasa.  325;  3  &  4  Will.  IV.  c.  74,  s.  47. 

(s)  Wfwne  V.  Griffilk,  1  Russ.  2. 

(0  14  Sim.  303. 

(tt)  See  p.  308. 

(t?)  8  Ves.  436. 

(v)  See  (a  case  depending  on  the  specialty  of  the  contract)  F^t^ter 
y.  Boggart,  14  Jur.  757.  A  mortgagee,  we  may  remark,  need  not  receive 
his  money  before  the  day  fixed  for  redemption,  although  previously  tendered 
with  interest  up  to  such  day ;  Brown  v.  CoU,  14  Sim.  427. 

(x)  Townsend  v.  Ckampemown,  I  You.  &  J.  449. 

(y)  Stephen  v.  Guppy,  and  Rawson  v.  Hasburgk,  cited  1  You.  &  J.  450. 
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seem,  however,  to  have  been  decided  on  the  principle  that  ^^p-  ^'"' 
the  vendor  had  the  legal  power,  if  he  used  the  necessary 
means,  of  procuring  a  conveyance ;  and  the  conclusion 
would,  it  is  conceived,  be  different,  if,  by  reason  of  an 
agreement  for  the  continuance  of  the  charge,  or  otherwise, 
the  vendor  had  no  right  to  call  on  the  incumbrancer  to 
join  in  the  conveyance.(j2;)    Lord  Langdale  observes,  on 
the  general  question,  "  Where  an  interest  is  vested  in  a 
party  to  secure  a  right,  the  satisfaction  of  which  right  en- 
titles the  party  who  has  sold  the  estate  to  call  for  a  con- 
veyance, then  the  court  considers  it  a  question  of  convey- 
ance only ;  but  I  think  it  has  never  gone  further  than 
that"  :(a)  in  which  it  seems  to  be  assumed  that  the  right 
is  capable  of  being  satisfied  at  the  time  when  the  question 
of  title  or  no  title  arises.    At  any  rate  it  may  be  consider-  Tiuegnod 

.  although 

ed  that  the  title  is  perfect,  whenever  it  appears  that  under  immecrwio 

*■  '  *  *■  conveyance 

the  contract  the  purchaser  either  already  has,  or  will  °*^'J" 
necessarily,  before  the  time  fixed  for  completion,  be  able 
to  acquire  an  immediate  and  indisputable  right  to  the 
legal  and  equitable  estates ;  even  although  the  absence 
of  parties,  or  other  circumstances,  may  considerably  delay 
the  conveyance. 
It  has.  in  fact,  been  held,  that  a  good  title  was  deduced,  whether    . 

'  '  °  '  sufficient  if 

when  it  appeared  by  the  abstract  that  the  vendor  was  ^JJf^'ghoW 
tenant  in  tail  in  possession  and  able  to  convey  the  fee  sim-  }J*i^J*J5J 
pie  by  an  enrolled  conveyance  :(6)  this  decision,  so  far  *as  JJi^ionr** 
it  may  tend  to  establish  that  such  a  vendor  is  not  bound      [*13JJ 
at  once  to  execute  a  disentailing  assurance  and  limit  the 
fee  simple  either  to  his  own  use  or  to  his  appointment, 
seems  open  to  observation ;  it  is  clear  that  his  contract 
would  give  to  the  purchaser  no  right  which  he  could  en- 
force in  the  event  of  the  vendor's  death  before  the  execu- 
tion of  the  conveyance ;  which  sufficiently  distinguishes 
it  from  the  case  put  by  the  plaintiff's  counsel,  of  a  contract 
entered  into  by  a  tenant  for  life  with  a  power  of  sale :  for 
a  contract  to  exercise  such  a  power,  if  entered  into  for  valu- 
able consideration,  would  be  enforced  in  equity  against 

{z)  See  2  Moll.  583, 4  Beav.  269. 

(a)  Sidebotkam  v.  Barrington^  3  Beav.  528. 

\b)  Catteli  V.  Carratt,  4  Y.  &  C.  Ex.  238. 
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^^p  ^°*-  remaindermen  ;(c)  whereas,  in  the  case  of  the  tenant  in 
tail,  the  jurisdiction  of  equity  is  expressly  excluded  by 
statute  (d)  and  it  is  evidently  unreasonable  that  a  purcha* 
ser  should  be  put  to  the  expense  of  investigating  the  title 
and  preparing  his  conveyance,  when  the  death  of  the 
vendor  would  deprive  him  of  the  estate,  and  possibly  leave 
him  without  available  remedy  for  recovery  of  his  costs^ 
and  deposit  (if  any  has  been  paid.) 

(3.)  As  to  what  abstract  should  be  furnished  in  variouM 

cases, 

tSMM^  If  one  tenant  in  common  purchase  of  another,  he  is  en- 
Smilh^  in  titled  to  an  abstract  of  their  general  title  ;(e)  the  rule,  how- 
SJJon  ^'r.  ever,  may  perhaps  be  diflferent  in  the  case  of  a  partner 
ti^un^    purchasing  his  co-partner's  share  of  the  partnership  lease- 

comnion  or     i     u  /  .^vri  i 

a  coparttMf.  hold  premises.(/)[lj 

^aBSi^m!  Upon  the  sale  of  lands  allotted  under  an  Inclosure  Act, 
the  abstract,  down  to  the  award,  must  be  that  of  the  title 
to  the  lands  in  respect  of  which  the  allotment  was 
made  :{g)  when  the  allotment  has  been  made  indiscrimi- 

[*136]  nately  *in  respect  of  lands  held  under  different  titles,  all 
such  titles  must  be  shown  by  the  abstract. (A) 

uke?fn  Where  the  estate  has  been  taken  in  exchange  at  com- 

mon law  or  under  mutual  conveyances  with  eviction  clau- 
ses, the  abstract  must,  down  to  the  exchange,  show  the 

(OSSag.Pow.  118. 

(d)  3  and  4  Will.  IV.  c.  74,  s.  47. 

(e)  Morris  v.  KearsUy,  2  Y.  &  C.  139. 
(/)  Law  V.  LaWf  9  Jur.  745. 
(^)  Sug.  432. 
(A)  See  and  consider  King  v.  Moody ^  2  St.  579. 

I  I ,  II  J,  ■■!        II  ^  ■     I ^ 

[1]  If  two  persons  be  tenants  in  common,  and  hold  under  the  same  title, 
as  in  the  case  of  partners  bujnng  real  property,  or  holding  such  property 
bought  by  one  of  them,  a  contract  to  sell  by  the  representatives  of  the  one, 
to  the  survivor,  with  a  stipulation  that  the  sellers  should  deliver  to  the 
purchaser  at  at  their  own  expense  "  an  abstract  of  their  title,"  means  an 
abstract  of  the  general  title,  and  it  is  not  to  be  confined  to  the  acts  of  the 
deceased  partner,  and  the  title  under  him,  although  the  purchaser  was 
bound  by  the  contract  to  purchase  subject  to  all  imperfections  of  title  be- 
fore the  commencement  of  the  title  of  the  deceased  partner ;  so  that  a  man 
may  be  entitled  to  an  abstract  of  the  title,  and  yet  be  compelled  to  accept 
the  tiUe  itself  as  it  stands.    See  Sug.  on  Vend.  vol.  2,  p.  53. 


exchangee 
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titles  to  both  estates  ;(t)  unless,  in  the  case  of  a  common-  cbap.  viiir  ^ 
law  exchange,  (as  to  the  future  operation  of  which  see  8 
and  9  Vict.  c.  106,  s.  4,)  the  estate  given  in  exchange  has 
since  beea  aliened,(7}  and  the  vendor  can  prove  the  alien- 
ation. 

Where  the  estate  has  been  taken  in  exchange  under  the  Ski" ?n 
acts  authorizing  the  exchange  of  ecclesiastical  property,(A:)  ^nmiSt 
or  under  an  Inclosure  Act,  or  the  provisions  of  the  4  &  5  unde^in"^' 
Will.  IV.  c.  30,  (authorizing  the  exchange  of  common  ^^""  ^^ 
lands,)  the  title  down  to  the  exchange  must  be  that  of  the 
estate  given  in  exchange :  Sir  E.  Sugcktij  in  fact,  (speak- 
ing of  exchanges  under  Inclosure  Acts,)  states,  that  "  the 
title  of  the  person  holding  the  estate  is  the  only  one  relat- 
ing to  it"  ;(Z)  this  may  be  admitted  if  the  validity  of  the 
exchange  be  assumed :  but,  as  such  exchanges,  and  also 
exchanges  of  common-field  lands  under  the  4  &  6  Will. 
IV.  c.  30,  are  only  authorized  to  be  made  by  or  with  the 
consent  in  writing  of  persons  having  certain  specified  in- 
terests in  both  estates,(m)  it  is  conceived,  that  in  such  cases 
an  abstract  can  scarcely  be  regarded  as  perfect,  'unless  it      [*136] 
disclose  at  least  so  much  of  the  prior  title  to  the  estate 
taken  in  exchange  as  may  be  sufficient  to  show  that  the 
transaction  was  within  the  provisions  of  the  act :  but  where 
the  estate  has  been  taken  in  exchange  under  the  Common 
Inclosure  Act,  8  &;  9  Vict.  c.  118,  the  single  title  alone 
seems  necessary ;  as  the  act  contains  a  provision  making 
the  award,  when  confirmed,  conclusive  evidence  that  the 

(i)  Sag.  432. 

( j)  I  Jarm.  Con  v.  by  S.  75. 

(k)  G6  Geo.  10.  c.  147,  see  s.  3 ;  and  56  Geo.  HI.  c.  5S ;  and  1  Qeo.  IV.  c. 
\  6.    See,  as  to  confirmation  of  void  exchanges,  by  the  lithe  commutation 

\  commissioners,  5  and  6  Vict.  c.  54.  s.  7. 

(0  Page  432. 

(«)  See  4  and  5  Will.  IV.  c.  30,  ss.  2, 4,  and  25,  in  which,  note  the  words, 

''accoiding  to  the  provisions,"  &c. ;  and  6  and  7  Will.  IV.  c.  115,  s.  35. 

See  also  3  and  4  Vict.  c.  31,  s.  1,  which,  in  cases  falling  within  the  act, 

makes  the  award  conclusive  evidence  that  the  provisions  of  the  general 

Inclosure  Act,  and  of  the  6  and  7  Will.  IV.  c.  115,  have  been  compUed 

with,  and  that  all  necessary  consents  have  been  given :  but,  query,  whether 

this  meets  the  difficulty  in  the  case  of  an  exchange ;  it  would  rather  seem 

to  refer  merely  to  such  consents  as  are  requisite  to  the  validity  of  the  Inr- 

closure, 

21 
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Chap- vni.  directions  of  the  act  have  been  complied  with,  and  declar- 
ing that  every  allotment,  exchange^  &c.,  specified  and  set 
forth  in  the  award,  shall  be  binding  and  conclusive  on  all 
persons  whomsoever.(n)  So,  also,  if  the  title  be  described 
in  the  particulars  br  conditions  as  arising  under  an  ex- 
change by  virtue  of  an  award  under  an  Inclosure  Act,  it 
is  sufficient  if  the  abstract  show  a  title  by  award  in  respect 
of  other  lands  and  common  rights,  without  showing  the 
particulars  of  the  exchange ;  and  if  the  agreement  be  that 
the  title  shall  commence  with  the  award,  the  purchaser 
cannot  require  the  title  of  the  lands  given  in  exchange  for 
those  contracted  to  be  sold.(o) 

Where  the  title  depends  upon  an  exchange  under  the 
1  &  2  Geo.  lY.  c.  92,  (authorizing  the  exchange  of  charity 
lands,)  the  abstract  must  show  the  title  as  well  to  the 
lands  given  as  to  the  lands  taken  in  exchange ;  inasmuch 
as  the  right  of  re-entry  in  case  of  eviction  is  expressly  re- 
served to  the  charity  trustees  \{p)  and  it  is  conceived,  that 
the  purchaser  may  require  evidence  of  the  land  given  in 
exchange  having  been  quietly  enjoyed  by  the  charity. 

The  title  to  terms  of  years  attendant  upon  the  inheri- 
tance, and  which  are  considered  to  have  merged  under  the 
8  &;  9  7ict.  c.  112,  must  still  be  traced  so  as  to  show  in 
whom  they  were  vested  at  the  time  when  they  became 
^subject  to  the  operation  of  the  act ;  viz. :  by  abstracting, 
if  practicable,  the  deed  creating  the  term,  and  the  mesne 
assignments:  these  latter,  however,  may  be  abstracted 
very  concisely  !(^)  the  act,  it  may  be  remarked,  does  not 
appear  to  extend  to  copyholds,  or  customary  freeholds  :(r) 
and  it  seems  doubtful  whether  the  first  and  second  sections 
extend  to  any  hereditaments  other  than  land  technically 
so  called.(5) 

Upon  a  sale  of  land  formerly  copyhold,  the  abstract 
must  trace  the  copyhold  title,  and  also  the  lord's  title  to 

(n)  Sect.  105 ;  and  see,  as  to  partitions  by  the  commissioners,  11  and  13 
Vict.  c.  99,  ss.  13, 14. 
ip)  CatteU  V.  CorraU,  4  Y.  and  C.  Ex.  228. 
(p)  See.  sect.  9  of  Act. 
(?)  Sug.  436. 

(r)  See  Dav.  Concise  Prec.  79. 
(5)  Ibid,  75, 79. 
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the  manor,  down  to  the  enfranchisement  ](t)  and  it  is  said  ^^p-  ^^^- 
that  a  purchaser  may  farther  require  evidence  of  the  ma- 
nor having,  since  the  enfranchisement,  been  enjoyed  con- 
formably with  the  title  shown  by  the  abstract.(u) 

Upon  a  sale  of  leaseholds,  the  abstract  must,  (except  in  orieaM. 
the  case  of  a  bishop's  lease, Xv)  show  the  lessor's  title,  as  ^^^  ^^ 

r  T/\   /  7         must  be  pro- 

well  as  the  subsequent  title  to  the  term  ]{w)  even  although  ^^^'^ 

the  lessors  were  a  corporation,  and  the  lease  be  one  of 
long  standing  ]{x)  the  decision,  as  to  the  non-production 
of  the  bishop's  title,(y)  was  on  the  ground  of  the  lease 
having  been  granted  in  a  mode  prescribed  by  an  act  of 
parliament,  and  upon  the  presumed  notoriety  arising  from 
the  use  of  the  episcopal  seal ;  and  would  seem  to  apply 
to  leases  granted  by  a  dean  and  chapter,  and  possibly  to 
other  cases :  and  the  general  rule  does  not  apply  when 
the  purchaser  enters  into  the  contract  with  notice  that 
the  freehold  title  cannot  be  produced  \{z)  nor  does  it  ap- 
pear clear  that  the  rule  applies  where,  on  the  sale  of  a 
lease  of  *great  antiquity,  the  vendor  shows  the  creation      [*1381 
of  the  term,  and  deduces  the  leasehold  title  for  the  last 
sixty  years.(a)    Where,  however,  the  purchaser  can  re-  . 
quire  the  lessor's  title,  it  would  appear,  upon  principle, 
that  he  might  also  require  evidence  of  the  freehold  hav- 
ing been,  since  the  demise,  enjoyed  conformably  with  the 
earlier  title. 

Upon  a  sale  of  renewable  leaseholds,  if^  (as  generally  gf  ^SJJ"* 
happens,)  the  subsisting  lease  be  expressed  to  be  granted  ^^^^ 
in  consideration  of  the  surrender  of  the  prior  lease,  the 
abstract  must  show  that  the  surrenderor  was  the  equi- 

iO  Sag.  433 :  but  as  to  cases  where  the  enfranchisement  has  been  under 
the  general  act,  4  and  5  Vict.  c.  35,  see  s.  64  of  Act ;  et  quaere. 

(tt)  1  Jarm.  Conv.  by  S.  83. 

(r)  Pane  v.  Spencer,  2  Mer.  430. 

(»)  Souier  V,  Drake,  5  B.  &  Ad.  992 ;  Hail  v,  BeUy,  4  Man.  &  Gr.  410 ; 
Sag.  492. 

(x)  Purvis  Y.  Bayer,  9  Pri.  488 ;  see  p.  522. 

(y)  rane  v.  Spencer,  2  Mer.  430. 

(z)  Sag.  493. 

(tf)  1  Jarm.  Conv.  by  S.  69. 
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^*p-  ^'^^  table  as  well  as  the  legal  owner  of  the  surrendered 
lease.(6) 

orieaMtfor  If  the  lease  be  held  for  lives,  evidence  must,  of  course, 
be  given,  that  the  lives  are  in  existence;  and  this,  although 
there  be  a  covenant  for  perpetual  renewal.(c) 

or  fhaitM  in  Upon  a  sale  of  shares  in  mines,  the  purchaser  is  not 
entitled  to  a  regular  abstract  of  title  to  the  mines  them- 
selves, as  if  he  were  purchasing  a  share  in  the  land  in 
which  they  are  worked,  but  he  is  entitled  to  such  evi- 
dence of  the  constitution  of  the  company,  and  of  the  na- 
ture of  the  title  under  which  the  mines  are  worked,  as 
will  show  that  the  subject-matter  of  the  purchase  is  what 
it  professes  to  be,  and  that  the  proposed  form  of  transfer 
will  give  him  a  valid  title  to  the  shares.(({) 

Of  pewB.  Upon  the  sale  of  a  messuage  with  pews  claimed  as  ap- 
purtenant thereto,  the  right  to  the  pews  must  be  proved, 
either  by  the  grant  from  the  ordinary,  or  by  evidence  of 
prescription.(e) 

Most  ext«nd      As  to  the  Commencement  of  the  title, — upon  a  sale  of 

period-aix.  frccholds,  or  (it  is  conceived)  of  copyholds  or  renewable 
leaseholds,  the  title  must  go  back  at  least  sixty  years«(/  ) 

[*139]  *The  title  to  an  advowson  must  be  carried  back  at  least 

jMra^onnie  ouc  hundred  years  \{g)  and  the  abstract  should  be  accom- 
vowBon.  pg^jj jgj  jjy  ^  jjgj  ^f  jjjg  presentations  during  the  period  over 

which  it  extends  ;(A)  the  rule,  it  is  conceived,  is  the  same, 
whether  the  advowson  be  sold  as  in  gross  or  appendant ; 
for,  although  a  sixty  years'  title  might  be  sufficient,  if  it 
could  be  shown  that  the  advowson  was  in  fact  append* 
ant  to  the  principal  estate,  yet  the  purchaser,  it  may  be 
contended,  has  a  right  to  see  that  no  severance  of  the  ap- 
pendancy  is  disclosed  by  the  earlier  title. 
MuBt  Bhow        Upon  the  sale  of  a  reversionary  interest,  whatever  may 

creation    of 

(A)  Coppin  V.  Femyhoughj  2  Bro.  C.  C.  291 ;  Hodgkinson  v.  Cooper^  9 
Beav.  304. 

(c)  Anderson  v.  Higgins,  1  J.  &  L.  718. 

Id)  Curling  v.  Flight,  2  Ph.  613 ;  see  6  Ha.  41. 

(e)  As  to  which  see  a  late  case  of  Pepper  v.  Barnard,  7  Jur.  1128 ;  12  L. 
J.,N.S.a.B.36l. 

(/)  Cooper  V.  Emery,  1  Ph.  388;  Hodgkinson  v.  Cooper,  ubi  supra. 

{g)  See  3  and  4  Will.  IV.  c.  27,  s.  30. 

(A)  Sug.  487. 
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oe  its  antiquity,  the  abstract  must  go  back  sufficiently  far  c^^p-  ^'' 
to  show  its  creation  ;  and  should  also  show  that  the  estate  reveni^narr 
has  been  enjoyed  in  possession,  conformably  with  tlie  in-  ■*»«  thereof. 
strament  which  created  the  reversionary  interest  :(i)  this, 
however,  only  applies  to  the  sale  of  reversionary  interests 
commonly  so  called,  and  not  to  the  sale  of  an  estate  sub- 
ject to  an  attendant  term  ;  in  such  a  case  it  is  sufficient 
to  show  a  good  sixty  years'  title  to  the  freehold,  and  to 
the  possession  of  the  term,  abstracting  also  the  deed  cre- 
ating the  term  ;  and  even  if  this  be  lost,  the  loss  is  said 
to  be  immaterial.(y) 

Upon  the  sale  of  an  old  term  of  years,  it  is  sufficient  if  ^yj2?ilue' 
the  abstract  show  the  creation  of  the  term  and  a  sixty  wheOiM-TuF 
years'  title  to  the  possession,  omitting  the  intermediate  ^^^^^' 
title ;  nor  will  the  absence  of  the  deed  creating  the  term 
render  the  title  unmarketable.  (A;) 

Upon  the  sale  of  tithes  held  as  a  lay  property,  or  of  any  gSJ^'Joth. 
other  property  held,  (as  such  tithes  must  be,)  under  a  Seri?S*l?Jm 
grant  from  the  crown,  the  abstract  should  set  forth  the  SS^ 'Show 
original  grant,  and   then,  omitting  intermediate  instru- 1^^^ 
ments,  take  *up  the  history  so  as  to  show  a  good  sixty      [*140] 
years'  title ;(/)  so,  where  the  tithes  are  considered  to  have 
been  merged  by  the  tithe>owner  under  the  late  acts,  and 
the  estate  is  sold  as  tithe-free,  the  early  title  to  the  tithes 
must  be  similarly  deduced.(m} 

If  the  purchaser  have  agreed  not  to  call  for  the  legal  2^g|X 
estate,  this  will  not  shorten  the  period  over  which  a  title  SS3y  ei^ 
must  be  shown  to  the  equitable  estate :  and  it  must  also  ^^^^** 
be  shown  that  no  adverse  use  can  be  made  of  the  legal 
estate.(n) 

(4.)  As  to  the  preparation^  corUentSy  and  delivery  of  the 

abstract. 

The  abstract  must  always  commence  with  a  document,  Must,  if  pot. 

'  Bible,     coffi- 

(t)  1  Jarm.  Conv.  by  S.  61. 

(j)  lPre8t.Ab6t.249. 

{k)  1  Jann.  Conn,  by  8. 69  j  I  Prest.  Abst.  25, 349. 

(0  1  Jann.  Conv.  by  S.  68 ;  Sag.  487. 

(«)  md. 

(n)  Sag.  495. 
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Chan,  vm.  Qf  at  least  the  requisite  age,  if  the  vendor  have  one  ;(o) 
"dS"m?iit*^  but  neither  can  a  purchaser  require,  nor  would  the  vendor's 
fi'^b^'^ti^^^  solicitor  be  justified  in  furnishing  an  abstract  of  deeds 
■tracted:      ^^^^^  j^  ^^^^  ^^  ^j^^^  which  would  coustitutc  a  good  root 

''roduMd  ?f  ^^  ^^^^®  "(^^  ^'^®  purchaser,  however,  may  require  the  pro- 
ronnnwrion'  ^^^'^* ^^  c Very  documeut  in  the  vendor's  possession,  how- 
ever ancient.(5r)[l] 

(<?)  2  Sug.  V.  and  P.  138, 10th  ed. 

(p)  Sug.  432. 

Iq)  1  Jarm.  Conv.  by  S.  63. 

[1]  In  making  a  brief  of  title,  the  practitioner  should  be  carefal  to 
place  every  deed  and  other  paper  in  chronological  order.    The  date  of 
each  deed,  the  names  of  the  parties,  the  consideration,  the  description  of 
the  property,  should  be  particularly  noticed,  and  all  covenants  should 
also  be  particularly  inserted. 
Sugden  gives,  in  substance,  the  following  directions : — 
Every  abstract  should  state,  in  the  heading,  whose  title  it  is,  and  for 
what  interest.    The  solicitor  should  abstract  every  document  upon  which 
the  title  depends,  or  upon  which  any  difficulty  has  arisen.    Wherever  he^ 
begins  at  the  root  of  the  title,  he  ought  to  abstract  every  subsequent  deed, 
and  if  he  were  to  suppress  any,  by  which  the  purchaser  should  be  dam- 
nified, he  would  be  answerable  for  the  loss.    Where  an  estate  has  been 
purchased  in  parcels,  under  different  titles,  every  title  should,  of  course, 
be  treated  separately,  tmtil  they  all  unite  in  one  common  title.    The  par- 
ties should  be  stated,  with  their  descriptions,  shortly,  if  deemed  necessary. 
Recitals  should  be  introduced  as  such,  where  they  occur,  and  not  as  sub- 
stantive statements  of  fact.    The  deed,  etc.,  already  abstracted,  may  be 
stated  to  be  recited,  but  an  abstract  of  the  recitals  could  not  bl  justified. 
The  witnessing  part  is  always  introduced  as  such.    It  should  state  the 
consideration  and  the  motive  or  object  of  the  parties,  where  that  is  set 
forth.    The  granting  part  should  be  stated  in  the  very  words,  but  of  course, 
not  repeating  them ;  and,  the  exact  words  used  in  conveying  the  estate 
unto  the  grantee,  etc.,  should  be  stated.    The  parcels  should  be  stated  ac- 
curately, but  not  at  unnecessary  length  ]  and  they  should,  in  subsequent 
instruments,  only  be  referred  to,  unless  a  new  or  some  additional  descrip- 
tion is  introduced,  which  should  be  stated.    An  exception  in  the  deed  re- 
lating to  the  property  sold  should,  of  course,  be  abstracted.    The  haben- 
dum should  be  stated  in  the  very  words  as  regards  the  grantee,  his  heirs, 
etc.,  or  unto,  and  to  the  use  of  him,  etc.    Upon  this  point,  the  person  ab- 
stracting should  not  exercise  his  judgment,  but  copy  the  words.    The 
limitations  and  uses  should  be  accurately  stated.    Where  the  common 
words  are  accurately  introduced,  the  efiect  of  them  only  should  be  stated. 
If  there  are  trusts,  they  should  be  stated,  with  all  the  conditions  and  re- 
quisitions attached  to  them,  unless  they  never  arose — in  which  case,  the 
fact  should  be  stated,  and  the  trusts  simply  referred  to.    Powers  should  be 
stated  shortly,  unless  they  have  been  exercised,  as  in  the  case  of  a  power 


■H 


THE  ABSTRACT.  140 

As  a  general  rule,  the  first  abstracted  documents  should  ch»p  vm. 
purport  to  deal  with  the  entire  legal  and  equitable  estates  Must  com. 
in  the  property,  or  should  at  least  afford  prima  facie  evi-  whatdescrfp 
aence  tbat  ine  title  to  such  legal  and  equitable  estates  was,  meaiaflaroot 
at  the  date  of  such  documents,  consistent  with  the  title  as 
subsequently  deduced :  they  should  not  be  dependent  for 
their  validity  upon  any  previous  instrument :  and  should 
contain  nothing  raising  a  fair  doubt  whether  the  parties 
claiming  the  interests  there  purported  to  be  dealt  with, 
were  in  fact  entitled  so  to  deal  with  them. 

*Thus,  a  general  devise  in  a  will  of  real  estate  is  an      [*141] 
insufficient  root  of  title ;  there  being  nothing  to  show  that  wlu^ntaiii' 
the  property  in  question  was  intended  to,  or  could,  have  S^S?*'*^ 
passed  by  it ;  the  conveyance  to  the  testator  should  be 
abstracted;   or,  if  there  are  no  earlier  deeds,  evidence 
should  be  furnished  of  his  seisin  at  the  date  of  his  will : 
and  even  a  specific  devise  is  not  an  eligible  root  of  title. 

Thus  also,  it  is  conceived,  a  mortgage  for  a  term  of  JJJ^rt. 
years,  or  a  lease,  is  an  improper  commencement  of  an  {JS-^A 
abstract  of  title  to  the  fee  simple,  where  the  vendor  has  ^^^' 
earlier  documents ;  unless,  perhaps,  in  cases  where,  inde- 
pendently of  the  mere  fact  of  the  demise,  (which  might  be 

of  sale  and  exchange,  or  power  to  appoint  new  trostees,  the  material  parts 
of  which  shoald  be  stated  where  it  has  been  executed.  A  power  to  lease 
seldom  re^res  to  be  more  than  referred  to.  So,  powers  to  trustees  to 
give  receipts  need  only  be  stated  in  those  words,  unless  where  the  pur- 
chaser is  to  pay  his  money  under  that  authority.  Where  there  is  such  a 
pofwer,  the  trusts  of  the  money  are  not  to  be  stated,  or  only  shortly.  The 
usual  covenants— for  example,  the  common  covenants  for  title — should 
be  refeired  to  as  such ;  but,  any  special  matter  should  be  abstracted. 
Where  a  receipt  is  endorsed,  that  should  be  stated,  and  by  whom  it  is 
signed.  In  cases  of  intestacy  of  freehold  estates,  it  is  desirable  to  state 
how  the  intestacy  is  proved,  as  for  example,  by  letters  of  administration, 
which  are  the  best  proof.  And  generally,  all  the  evidence  in  support  of 
facts  recited  or  stated,  should  be  referred  to.  In  abstracting  wills,  where 
the  usual  technical  terms  are  not  used,  it  is  necessary  to  state  the  exact 
terms  of  the  devise,  and  all  modifications  of  it,  by  proviso  or  otherwise, 
should  be  accurately  stated.  No  particular  directions  can  be  given  as  to 
decrees.  The  nature  of  the  question  will  point  out  whether  it  is  neces- 
sary to  do  more  than  abstract  the  data,  parties,  and  declaratory  part  of  the 
decree.  Where  there  is  a  reference  to  the  master  important  to  the  title, 
^  result  should  be  stated,  with  the  order  or  decree,  on  further  direc- 
tion. 
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<^p  v'°-  attributed  to  a  power,  or  to  a  mere  chattel  interest  in  the 
grantor,)  the  instrument  contains  matter  which  furnishes 
a  fair  presumption  that  he  was  the  absolute  owner  in  fee. 
A  vendor,  however,  in  possession  of  earlier  documents, 
could  not  be  advised,  (except  under  very  special  circum* 
stances,)  to  commence  his  abstract  with  a  lease ;  as  it 
would  almost  inevitably  lead  to  expensive  discussions 
with  the  purchaser.  '  And  where  a  lease  is  relied  on,  it  is 
necessary,  unless  it  expired  before  the  time  of  living  me- 
mory, to  show  that  the  lessee  had  actual  possession  of  the 
estate  (r) 
iJrtrwront        Thus  also,  an  instrument  relied  upon  as  an  exercise  of 
fo{?S*!?aHdi.  *  power  should  be  preceded  by  the  instrument  creating 
lUu°^!r     the  power ;  and  the  admittance  to  copyholds  should  be 
•trumeni,     preceded  by  the  surrender ;  and  a  recovery  deed  by  the 

deed  creating  the  entail.(^) 
^x^pt  in  « If,  however,  such  deed  is  lost,  and  possession  has  gone 
of^riMS  along  with  the  estates  created  by  the  recovery  for  a  consi- 
atriunent.  jerable  length  of  time,  and  the  presumption  is  in  favor  of 
the  recovery  having  been  duly  suffered,"  the  loss  of  the 
deed,  and  want  of  evidence  of  its  contents,  are  no  objec- 
[*142]      ^ion  *to  the  title,(^)  and  the  same  principle  would  probably 

apply  in  the  absence  of  a  deed  creating  a  power.(u) 
Nor  with         So,  if  the  first  abstracted  document  contain  recitals  or 

document  ' 

Srowa  a  Other  matter  throwing  a  reasonable  doubt  upon  the  title  as 
wiii/Stie.  respects  the  contents  or  construction  of  the  earlier  docu- 
ments, the  purchaser  may  require  the  vendor,  not  only  to 
produce,  but  also  to  abstract,  so  much  of  the  prior  title  as 
may  be  sufficient  to  remove  such  doubt ;  but,  in  the  ab- 
sence of  such  reasonable  doubt,  the  mere  fact  of  earlier 
documents  being  recited  would  not  entitle  the  purchaser 
to  an  abstract  of  them,  although  he  may  require  their  pro- 
duction if  in  the  vendor's  possession  or  power  ;(tj)  and  it 
is  sufficient  to  produce  (without  abstracting)  an  instru* 

(r)  darkson  v.  Woodhouse,  5  Dam.  &  E.  412;  Bart.  Comp.  pi.  4S», 
{s)  1  Jarm.  Conv.  by  S.  67. 
(t)  Coussmaker  v.  SeweU^  Sug.  486. 
(v)  See  NouaiUe  v.  Greenwood^  Turn.  &  R.  26. 
(v)  See  Prosser  r.  WaUs,  6  Madd.  59 ;  1  Jarm.  Conv.  by  S.  63  and  64 ; 
1  Hayes,  Conv.  566. 
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ment  which  is  required  simply  <<  to  establish  a  fact  or 
negative  an  inference."(t^) 

It  is  not  essetttial  that  the  origin  of  the  title  should  be 
shown  either  by  deed  or  will ;  in  the  absence  of  docu- 
ments it  may  be  sufficient  to  produce  evidence  of  such 
long  uninterrupted  possession,  enjoyment,  and  dealing 
with  the  property,  as  to  afford  a  reasonable  presimiption 
that  there  is  an  absolute  title  in  fee  simple.(2:)  But  the 
proof  of  title  by  evidence  of  possession  is  not  admissible 
in  cases  where  documents  forming  part  of  the  modern 
title  are  lost  or  destroyed ;  in  such  Cases  the  vendor  must 
prove  their  contents  and  execution.(y) 

The  title,  wherever  taken  up,  should  be  thence  conti- 
nued either  in  chronological  or  some  other  regular  order : 
where  separate  parts  of  the  estate  are  held  under  separate 
titles,  such  titles  should,  of  course,  be  traced  separately  30 
long  as  they  remain  distinct :  every  subsequent  document 
dealing  *with  the  legal  estate,  (except  expired  leases,  and 
with  the  exceptions  already  referred  to,)(z)  should  be  ab« 
stracted ;  for  instance,  a  mortgage  and  reconveyance  are 
Hot  to  be  suppressed  under  the  notion  that  the  title  has 
been  thereby  brought  back  to  its  original  state ;  such  may, 
or  may  not,  have  been  the  case ;  and  is  a  point  to  be  de- 
termined by  the  advisers  of  the  purchaser,  not  of  the  ven- 
dor :  all  documents  forming  part  of  the  title  should  be  ab- 
stracted "in  chief;  the  introduction  of  them  merely  as  re- 
citals in  other  abstracted  instruments,  (which  is  not  un- 
common, especially  in  the  case  of  wills,)  is,  it  is  appre- 
hended, clearly  improper ;  were  it  not  so,  a  copy  of  the 
conveyance  to  the  vendor  might,  in  many  cases,  take  the 
place  of  an  abstract ;  besides  which,  the  omission  to  ab- 
stract a  document  in  chief  may  proceed  from  a  desire  to 
avoid  noticing  matters  of  a  suspicious  character  occurring 
in  such  document,  but  which  are  not  noticed  in  the  reci- 
tal :  it  is  convenient  to  introduce,  in  their  proper  places, 
direct  statements  of  deaths,  marriages,  and  other  matters 
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(«)  Sog.  431. 

(2)  CaUrett  v.  WatHns,  1  Beav.  365. 

(y)  Bryant  v.  Busk,  4  Rnss.  1 ;  Sag.  460. 

{z)  Supra,  p.  139. 
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^^P-^^'  of  pedigree ;  and  not,  as  is  frequently  done,  to  trust  to  the 
recitftis  in  the  abstracted  documents ;  and  in  caa^s  of  com* 
plicated  descents.  ^.,  a  regular  pedigree  shonld  accom- 
pany the  abstract. 

Documents  affecting  merely  equitable  interests  give  rise 
to  considerations  of  greater  difficulty ;  Sir  E.  Sugden 
states  generally,  that  the  solicitor  "  should  abstract  every 
document  upon  which  the  title  depends,  or  upon  which 
any  difficulty  has  arisen :  wherever  he  begins  the  root  of 
the  title,  he  ought  to  abstract  every  subsequent  deed  '^{a) 
this,  however,  it  is  conceived,  must  be  understood  to  mean 
every  document  upon  which  the  purchaser's  title  will  ne- 
cessarily depend  ;  if,  for  instance,  the  vendor  be  possessed 
of  a  document  declaring  that  a  prior  owner  who  purcha- 
sed, apparently  on  his  own  account,  was  in  fact  a  trustee, 
or,  that  *a  mortgage-debt  was  trust-money,  the  title  of 
the  vendor  who  has  notice  of  the  trust  may  depend  upon 
various  instruments  which  would  be  altogether  immate- 
rial to  a  purchaser  destitute  of  such  notice ;  and  it  would, 
it  is  conceived,  be  unusual  and  highly  improper,  for  the 
solicitor  to  allow  notice  of  such  a  trust  to  appear  ui)on  his 
abstract :  this,  however,  it  must  be  admitted,  is,  pro  tcmio^ 
a  departure  from  the  general  principle,  that  it  is  for  the 
purchaser's  solicitor,  and  not  the  vendor's,  to  judge  of  the 
materiality  of  the  muniments  of  title :  but  it  is  sanctioned 
by  convenience  and  universal  practice.  Other  cases  may 
perhaps  occur  in  which  a  document  maybe,  without  ma- 
terial risk,  suppressed ;  as,  for  instance,  where  a  good  title 
is  shown  to  the  legal  estate,  and  a  charge,  which  clearly 
operated  merely  in  equity,  has  been  paid  off  and  no  trace 
of  it  appears  upon  the  subsequent  title ;  the  difference  be* 
tvveen  the  suppression  of  such  an  instrument  and  a  legal 
mortgage  is  evident ;  the  equitable  charge  has  no  opera* 
tion  as  against  a  subsequent  purchaser  for  valuable  consi- 
deration without  notice,  and  his  title,  therefore,  is  not  de* 
pendent  on  the  sufficiency  of  the  release;  nor  does  there 
seem  to  be  any  good  reason  for  making  a  distinction  be- 
tween an  equitable  charge  by  deed,  and  a  mere  memoran- 


(a)  Sag.  432. 
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dura  accompanying  an  old  equitable  mortgage  by  deposit,  <^p-  ^ "'• 
which,  except  upon  special  grounds,  is  never  abstracted ; 
but,  in  the  case  of  a  legal  mortgage,  the  purchaser's  title 
at  law  will  depend  (theoretically  if  not  practically)  upon 
tVie  legal  validity  of  the  deed  of  reconveyance,  whether 
its  existence  be  known  to  him  or  not:  still,  even  in  the 
case  of  the  equitable  charge,  it  seems  at  least  probable 
that  a  solicitor  who  suppresses  it,  under  the  idea  that  it 
is  unimportant  to  the  title,  does  so  at  his  own  risk  ;(6)  and  £f^„'^jil'a 
it  is  submitted,  that  such  a  course  should  rarely,  or  never,  21^** 
be  *taken,  in  respect  of  an  instrument  which  is  so  framed      [*145] 
that  it  could  by  possibility  affect  the  legal  estate ;  as,  for  jJJ^Ji*^.^^*' 
instance,  a  mortgage  of  an  equity  of  redemption,  drawn  as  p"~<*- 
a  conveyance  with  a  proviso  for  redemption ;  and  which, 
although  merely  a  charge  in  equity  if  the  first  mortgage 
be  valid  in  law,  would  yet  pass  the  legal  estate  supposing 
it  not  to  have  been  effectually  transferred  by  the  prior 
instrument. 
The  loss  of  a  deed  of  a  date  subsequent  to  the  com-  abioiow 

^  of  modern 

mencement  of  the  abstract,  is  no  objection  to  the  title,  if,  ^^'' 
under  all  the  circumstances,  the  clear  presumption  be  that 
the  instrument,  if  produced,  would  not  throw  any  difficulty 
about  the  title  ;(c)  this  doctrine,  however,  must  be  applied 
with  the  greatest  hesitation  to  cases  where  modern  deeds 
are  lost,  and  no  satisfactory  evidence  exists  of  their  con- 
tenta.{d) 

The  abstract  should  notice  all  judgments  and  other  sub-  j^^^^J^utSi 
sisting  charges  upon  the  property.(e)  ^  noiioid. 

The  general  rules  for  abstracting  documents  are  ordi- 
narily known,  and  may  be  found  in  full,  in  Sir.  E.  Sag- 
den's  treatise,  and  in  the  first  volume  of  Mr.  Sweefs  valu- 
able edition  of  Mr.  Jarmdvls  work  on  conveyancing. 

Copies  of  wills  abstracted,  (if  at  all  of  an  informal  cha-  S^SSfpS^ 
racter,)  and  of  private  acts  of  Parliament  upon  which  the  piMo^wn')* 
title  depends,  should  accompany  the  abstract.  \t\M?  '^'^ 

A  statement  of  the  evidence  which  the  vendor  is  able  to  jjj^^^j  ^^ 

evidence. 

(b)  See  Sag.  432. 

(£)  Mlnckin  v.  Vance,  2  S.  Atk.  Conv.  386,  b. 

{d)  Vide  infra. 

(«)  Sug.  445. 
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produce  ia  support  of  the  title  may  conveniently  accom^ 
pany  the  abstract ;  this,  however,  is  not  often  attended  to. 

Cases  not  unfrequently  occur  of  complicated  titles,  in 
which  the  solicitor  who  prepares  the  abstract  will  be  jus- 
tified in  laying  it  before  counsel  on  behalf  of  his  own 
client ;  this  remark  applies  particularly  to  heavy  mortgage 
transactions,  in  which  considerable  expense  to  the  mort- 
gagor *may  frequently  be  saved  by  the  delivery  in  the  first 
instance  of  a  perfect  and  well-verified  abstract. 

An  abstract  may  be  written  so  illegibly,  or  upon  paper 
of  such  an  inconvenient  size  or  substance^  as  to  justify  the 
purchaser's  solicitor  or  counsel  in  declining  to  receiveit.(/) 

The  non-delivery  of  a  perfect(g')  abstract  on  the  day 
named,  discharges  the  purchaser  from  any  conditions  bind- 
ing him  to  make  objections,  &c.,  within  a  specified  time 
after  delivery  ;(A)  and,  at  law,  relieves  him  altogether 
from  the  contract  :(i)  in  equity,  however,  the  purchaser 
will  be  bound  if  either  he  neglect  to  apply  for  the  abstract 
within  a  reasonable  time  before  the  day  fixed  for  its  deli- 
very,(j')  or  if,  upon  its  being  subsequently  tendered,  he 
receive  it  without  objectiou  :(£)  but  the  wilful  neglect  ou 
the  part  of  a  vendor  to  prepare  the  abstract  within  the 
proper  time,  when  pressed  by  the  purchaser  to  do  so,  will, 
even  in  equity,  entitle  the  purchaser  to  avoid  the  contract 
as  soon  as  the  time  fixed  for  completion  is  elapsed  :(Q 
where  the  purchaser's  solicitor  intends  to  rely  upon  the 
non-delivery  of  the  abstract  upon  the  day  named,  or  (if 
no  day  have  been  named)  within  a  reasonable  time  before 
the  day  fixed  for  completion,  he  should  decline  to  receive 
it ;  or,  if  forwarded  to  him  imder  circumstances  which 
gave  no  opportunity  for  its  rejection,  he  should  at  once  re- 
turn it,  and  without  reading  it{m) 

Where  it  is  important  to  the  purchaser  to  complete  (if 

(/)  See  Sug.  431. 

(jg)  Vide  suprCf  p.  131. 

{h)  SoMby  Y.  mat,  2  Myl.  &  C.  311. 

(i)  Sug.  289 ;  Berry  v.  Yawng,  3  Esp.  640,  n. 

{j)  Guest  V.  Homfrey,  5  Ves.  818, 823 ;  Janes  v.  Pricey  3  Amst.  934. 

(k)  Sug.  290 ;  Smith  y.  Bumam,  2  Anst.  527. 

(0  Sag.  390 ;  Setan  v.  Slade,  7  Ves.  365. 

(m)  See  7  Ves.  378. 
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at  all)  at  or  about  the  time  fixed  for  completion,  and  the  ^^ 


vnr. 


abstract,  having  been  called  for,  is  delivered  so  late  as  to  proceeding 
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*render  it  doubtful  whether  this  can  be  accomplished,  the  ^ 
most  expedient  course  would  appear  to  be,  to  return  it  un- 
read, offering,  however,  to  receive  it  again,  without  pi^u- 
dice  to  the  purchaser's  right  to  annul  the  contract,  if,  on 
investigating  the  title,  it  should  be  found  impossible  to 
complete  at  (or  within  some  short  specified  period  after) 
the  time  originally  fixed  for  completion. 

(5.)  As  to  the  examination  and  perused  of  the  abstract. 

The  purchaser's  solicitor  is  entitled,  if  he  please,  to  com-  J^**'SLUd 
pare  the  abstract  with  the  deeds  before  investigating  the  SSretwl 
title,  and  the  vendor  (assuming  that  there  is  a  binding  SSJ"**"^' 
contract)  must  pay  the  costs  if  the  title  prove  bad  ;(n)  but 
unless  the  abstract  be  apparently  defective,  it  is  better  to 
defer  doing  so  until  counsel's  opinion  (if  taken)  is  obtained 
upon  it.(oXl] 

(»)  Hodges  Y.'Earl  of  LdtchfieU,  1  Bing.  N.  C.  499. 
(a)  Sug.  437. 

ii  ' 

[IJ  The  following  are,  in  substance,  the  directions  given  by  Sugden  ais 
to  the  examination  and  perusal  of  the  abstract ; — 

In  the  first  place,  the  perusal  should,  if  the  length  of  the  abstract  will 
permit  of  it,  be  finished  at  one  sitting,  although  any  difiicult  point  of  law, 
the  whole  bearing  of  which  is  ascertained,  may  properly  be  reserved  for 
farther  and  separate  consideration. 

It  is  not  useful  to  make  many  notes,  for  they  often  distract  ^he  attention. 
Still  a  man  should  not  encumber  himself  with  unnecessary  details.  He 
may  save  himself  much  unnecessary  labor,  by  a  little  method.  He  should 
have  a  book  in  which  he  should  write  his  opinion,  and  there  should  be  a 
margin.  He  should  write  his  opinion  as  he  proceeds,  reserving,  if  ne- 
cessary, any  important  point  for  subsequent  consideration.  If  the  title  be 
complicated,  he  may  leave  a  blank  page  in  his  book  for  references  to  the 
abstract,  and  queries  to  be  considered.  With  some  such  exceptions,  he 
will  find  it  the  best  and  surest  method  of  arriving  at  a  just  conclusion,  to 
trust  to  his  view  of  the  title  on  the  face  of  the  abstract  itself,  without  en- 
cumbering himself  with,  or  relying  upon  notes. 

It  may  sometimes  be  useful  to  glance  the  eye  over  the  abstract  in  the 
first  place,  in  order  to  obtain  a  general  view  of  the  title,  and  experience 
wai  rapidly  point  out,  when  a  subsequent  part  of  the  abstract  may  be 
looked  into  advantageously,  before  its  proper  turn ;  but  speaking  gene- 
rally,  an  abstract  should  be  perused  but  once,  and  that  once,  effectually. 
•  The  party  should  never  pass  on,  until  he  thoroughly  comprehends  wh^t 
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^^^-  ^^P'-      A  purchaaer's  solicitor,  it  is  coDceived,  is  prima  facie: 

roiSiT"^     legally  justified  in  incurriug  the  expense  of  counsel's  opin- 

counsel  _______^ 

he  has  already  read ;  the  advancing  in  a  difficult  title,  in  order  to  compre- 
hend what  yon  hare  passed  and  do  not  understand,  often  leads  to  insur- 
moimtable  difficulties. 

It  is  the  duty  of  counsel  to  see  that  the  parcels  are  correct  in  the  seireral 
instruments,  and  this  particularly  should  be  followed  up  step  by  step,  when 
the  descriptions  can  often  be  detected  and  reconciled ;  wl^ilst  upon  a  ge- 
neral view  of  them,  it  may  be  deemed  impossible  to  connect  them. 

In  perusing  an  abstract,  it  should  not  be  taken  for  granted,  that  the  dates 
are  chronologically  arranged,  but  the  fact  should  be  ascertained,  although 
this  will  not,  as  to  new  titles,  often  be  important,  now  that  a  will  is  al- 
lowed to  operate  on  after-acquired  property.  And  now,  counsel  should 
keep  constantly  in  view,  the  recent  statutes  altering  the  law  of  dower,  and 
curtesy,  descent,  wills,  escheats,  illusory  appointments,  executors,  and  the 
statute  of  limitations.  In  most  cases,  he  will  have  to  consider  the  early 
title  with  reference  to  the  old  law,  and  the  recent  title  with  reference  to 
the  new,  and  some  caution  will  be  neeessary  not  to  confound  them,  or  the 
periods  over  which  they  operate ;  and  the  provision  made  by  statute  iu 
favor  of  purchasers  as  regards  voluntary  settlements,  and  settlements  with 
power  of  revocation,  recoveries,  unregistered  deeds,  bankruptcy,  judg- 
ments, should  also  be  kept  in  view. 

Counsel,  as  he  proceeds,  in  perusing  the  abstract^  should  caU,  in  the 
margin,  for  evidence  of  fiacts  which  he  supposes  will  readily  be  produced ; 
for  example,  letters  of  administration,  as  evidence  of  intestacy ;  office  ex- 
tracts, from  wills,  to  prove  the  appointment  of  executors  and  probate  by 
them,  as  such  inquiries  in  the  margin,  will  enable  him  to  confine  his 
opinion  to  points  of  importance.  So  where  the  original  documents  cannq^ 
be  obtained,  he  should,  as  he  proceeds,  require  to  be  produced  the  probate, 
or  an  office  copy  of  a  will  affecting  a  real  estate,  but  not  a  resort  to  the 
original  wUl,  without  some  strong  ground  for  suspicion.  If  it  has  not 
been  proved,  which  a  will  of  real  estate  need  not  be,  of  course  the  will 
itself  should  be  produced.  Where  the  estate  is  leasehold,  or  the  title  is  to 
be  shown  to  a  term  of  years,  carved  out  of  the  inheritance,  which  he  must 
consider  in  point  of  title  as  a  leasehold,  the  probate  is  the  proper  evidence, 
for  the  will  itself  is  insufficient,  or  an  office  extract,  if  the  probate  cannot 
be  obtained.  He  must  also  see  that  the  probates  or  letters  of  administra- 
tion, issued  out  of  the  proper  court,  and  that  the  claim  of  representation 
18  not  broken ;  for  an  administration  to  an  executor  will  not  carry  on  thi* 
title  any  more  than  an  executorship  will  to  an  administrator. 

As  counsel  proceeds,  he  should,  where  the  fact  is  not  stated,  inquire  in 
the  margin  whether  the  deeds  in  a  register  country,  have  been  registered, 
which  will  be  proved  by  the  certificate  endorsed ;  whether  instruments  exe- 
cuted under  powers,  have  been  executed  properly,  and  he  should  point 
out,  in  the  inquiry,  the  proper  mode  of  execution ;  for  example  "  I  pre- 
sume this  deed  is  attested  by  two  witnesses,  and  that  the  attestation  con- 
tains the  words,  signed  and  sealed."  He  should  never  rely  upon  the  state- 
ment in  an  abstract,  that  the  instrument  was  duly  executed,  but  he  should 
inquire  into  the  requisite  ceremonies,  unless  it  is  a  common  deed,  in  which 
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lori  iipoh  the  abstract ;  in  liOndon,  perhaps,  the  majority  ^ll^'j^^ 
of  titles  (except  those  of  the  simplest  description)  are  sub-  SJESf  of*'* 
mitted  to  counsel ;  in  the  country,  the  practice  inclines  p"«^»*'- 

case,  he  may  be  content  with  the  statements.  He  should  also  make  in- 
qairies  in  the  margin,  as  he  proceeds,  for  the  purpose  of  obtaining  an  an- 
swer in  the  negative ;  for  example,  a  power  to  charge  a  sum  of  money,  is 
(stated  in  abstracting  a  settlement,  but  no  trace  of  its  having  been  execu- 
ted appears  in  the  abstract.  The  inquiry  should  be — ^Was  this  power 
executed  7  The  answer,  as  he  may  anticipate,  will  be,  It  was  not  The 
object  of  the  inquiry  is  to  cast  upon  the  seller  and  his  solicitor  the  respon- 
sibility of  stating,  and  therefore  of  ascertaining  the  fact,  and  for  which 
statement,  they  would  be  responsible.  Sach  an  inquiry  has  often,  more- 
over, led  to  the  production  of  a  deed,  which  it  had  been  intended  to  sup^ 
press,  and  it  leaves  to  the  seller,  or  his  solicitor,  no  excuse  for  his  fraud, 
or  negligence,  if  an  appointment  really  was  made,  and  created  an  incum- 
brance still  in  existence. 

He  should  direct  generally,  the  usual  searches  to  be  made ;  but  the  ex- 
tent of  search  must  be  very  much  guided  by  the  station  and  character  of 
the  vendor.  The  purchaser  should  never  rely  solely  upon  having  the 
deeds  delivered  up  to  him  -,  they  would  not  protect  him  against  judgments, 
or  the  like,  and  often  not  against  mortgages,  or  against  an  annuitant  who 
might  not  be  postponed,  simply  on  the  ground  of  leaving  the  title  deeds  in 
the  hands  of  the  grantor;  for  generally  speaking,  the  title  deeds  are  not 
delivered  to  an  annuitant. 

Where  a  particular  piece  of  evidence  is  known  to  exist,  of  course,  the 
seller  is  bound  to  produce  it — for  example,  a  certificate  of  a  marriage — 
and  the  purchaser's  solicitor  is  never  directed  to  search  for  it ;  but  when  it 
is  not  known  whether  there  are  not  suppressed  incumbrances,  such 
searches  are  directed  for  the  purchaser's  own  satisfaction,  and  he  bears 
the  expense  of  them,  unless  the  contract  goes  off  by  the  seller's  default  or 
want  of  title,  and  then  he  may  recover  the  expense. 

If  a  deed  was  executed  by  attorney,  he  should  require  the  production  of 
ihe  power  of  attorney,  and  evidence  that  the  principal  was  alive  when 
the  deed  was  executed  by  the  attorney. 

It  is  the  duty  of  the  conveyancer,  in  perusing  an  abstract,  to  consider 
Ihe  evidence  necessary  to  support  the  title.  In  general,  no  difficulty  ari- 
ses. The  sort  of  evidence  required  to  support  a  title,  is  known  to  all, 
;ind  consists  mostly  of  office  and  attested  copies  or  extracts,  where  the  ori- 
nals  cannot  be  obtained ;  and  where  it  is  necessary  to  prove  the  root  of 
the  title,  or  any  intervening  portion  of  it,  without  the  common  evidence 
of  wills,  leasee,  land  tax  assessments,  and  poor's  rates  are  resorted  to,  in 
addition  to  affidavits  of  old  inhabitants. 

It  wouki  be  useless  to  give  any  forms  of  abstracts,  because  every  one 
having  occasion  to  draw  one,  can  obtain  precedents,  and  common  atten- 
tion to  the  rules  will  readily  enable  the  practitioner  to  correct  the  faults 
of  the  precedent  before  him.  But  he  will  best  draw  an  abstract,  and  he 
best  peruse  it  when  done,  who  most  understands  the  operation  of  the  in* 
scniments  themselves.    See  Bug.  on  Vend.  vol.  3,  chap.  9,  sec.  9l 
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Chap,  vnr.  considerably  the  other  way:  it  may  be  here  remarked  that 
the  decisions  of  the  various  courts  of  law  and  equity  have 
a  retrospective  effect  upon  titles ;  so  that,  in  estimating  the 
vahie  of  a  favorable  opinion  taken  a  few  years  previously, 
allowance  must  be  made  for  the  possibility  of  the  title 
having  been  since  rendered  unmarketable,  possibly  unsafe, 
by  some  intermediate  and  unexpected  exposition  of  the 
law.    The  abstract,  when  submitted  to  counsel,  should, 
of  course,  be  accompanied  by  a  copy  of  the  agreement  and 
conditions  of  sale  (if  any.) 
r*148]         It  is  presumed  that  every  person  who  habitually  *peru- 
nisiDg^      ^s  abstracts  keeps  some  memoranda  of  their  contents ;  an 
.    ^  abstract  book  is  desirable,  not  only  as  an  assistance  in  the 

perusal,  but  also  for  the  purposes  of  reference  on  future 
occasions. 
mcK*^  iSir  E.  Suffden  recommends  that  an  abstract  should  be 
**"***•  perused  at  a  single  sitting  :(p)  this,  although  desirable,  is 
often  impracticable :  it  is  suggested,  that  the  most  conve- 
nient plan  of  perusal,  (especially  for  those  whose  experi- 
ence is  limited)  is  as  follows  ;  viz,  immediately  upon  pe- 
rusing, and  thoroughly  understanding,  an  abstracted  docu- 
ment, to  enter  it,  by  its  date  and  parties,  in  the  abstract 
book,  with  as  concise  a  statement  as  possible  of  its  effect, 
and  a  memorandum  of  any  peculiarity  which  may  appear 
in  its  contents,  or  of  any  deficiency  in  the  usual  statements 
as  to  execution,  registration,  indorsement  of  receipts,  Sec. ; 
and  then,  in  the  margin  of  the  abstract  book,  to  make  all 
those  queries  and  requisitions  which  would  properly  be 
made  if  the  instrument  in  question  were  the  termination 
of  the  title,  except  such  as  the  early  date  of  the  instrument, 
or  other  circumstances,  may  render  evidently  unnecessa- 
ry: for  instance,  an  estate  tail  has  been  created; — the 
query  will  be,  "  how  has  this  been  barred  ?"  a  man  ac- 
quires within  a  recent  period  an  estate  in  fee, — the  query 
will  be,  "  is  any  widow  dowable  ?"  the  estate  is  charged 
with  an  annuity, — the  query  will  be,  "is  this  a  subsisting 
charge?"  a  death  or  descent  is  stated, — the  marginal  note 
will  be,  "  produce  the  usual  evidence :"  a  deed  is  not  re- 

(?)  Bug.  438. 
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gistered, — the  marginal  note  will  be,  "  must  be  registered  chap.  vni. 
at  the  vendor's  expense :"  in  all  probability,  on  advancing 
further  in  the  abstract,  most  of  the  queries  will  be  satis* 
factorily  answered,  and  many  of  the  requisitions  will  be 
found  to  be  unnecessary ;  and,  whenever  this  is  the  case, 
the  pen  may  be  passed  lightly  through  the  marginal  *note,      [*149] 
not  so  as  to  render  it  illegible,  but  merely  to  show  that  it 
is  unimportant,  and  the  number  of  the  subsequent  page 
which  supplies  the  information  may  be  added  by  way  of 
reference ;  by  adopting  this  course,  or  some  modification  • 

of  it,  an  interruption  in  the  perusal  of  the  abstract  is  ren- 
dered comparatively  unimportant ;  a  very  short  reference 
to  the  abstract  book  is  sufficient  to  show  how  matters 
stood  at  the  time  of  the  interruption ;  and  when  the  peru* 
sal  is  finished,  such  of  the  marginal  notes  as  have  not  been 
crossed  out  will  famish  safe  materials  for  the  opinion. 

The  acceptance  of  a  title,  of  course,  is  no  waiver  of  ob-  AMjptanco    . 
jections  which  are  not  disclosed  by  the  abstract  ;(gr)  nor,  fy~**' T*'*' 
is  a  client  bound  by  his  counsel's  acceptance  of  a  defec- 
tive title,  even  although  the  defect  appear  upod  the  ab- 
stract :(r)[l]  if,  however,  counsel  waive  a  requisition,  and 
the  purchaser  adopt  his  opinion  and  deal  with  the  vendor 
on  that  view,  he  cannot  afterwards  repudiate  it.(^) 
If  a  solicitor  be  concerned  for  both  parties,  although  of  Defects  m 

11  .1     event's  mle 

course  bound  to  see  that  the  purchaser  does  not  buy  with  JjJJJjJJJf  ^ 
a  defective  title,  or  buy  that  which  is  in  fact  his  own,  he  5e5"\/tS;a 
is  not  at  liberty  to  disclose  defects  in  the  vendor's  title  of  JSJISo?** 

(q)  AUarney  General  v.  SUwell,  1 Y.  &  C.  570 ;  Ward  v.  Tra;tken,  14  Sim. 
82;  8Jur.303. 
(r)  See  DevereU  v.  Lord  Bolton,  18  Ves.  505. 
(5)  Alexander  v.  Crosby ,  1  Jo.  Sl  L.  666, 

[1]  Lord  Eldon  determined  that  where  an  abstract  is  laid  before  coun- 
sel who  approves  the  title,  his  approbation  is  not  to  be  taken  as  against 
the  person  consulting  him,  as  a  waiver  of  all  reasonable  objections ;  the 
conrt  cannot  compel  a  specific  performance  upon  the  ground  of  an  opin- 
ion which  it  may  think  wrong.  The  purchaser  may  either  take  an  opin- 
ion from  some  other  counsel,  or  the  one  first  consulted  may  correct  his 
error  in  a  further  opinion.  And  although  a  purchaser's  solicitor  state 
that  all  the  objections  to  the  title  are  removed,  save  one,  and  make  such  a 
statement  in  a  case  submitted  to  counsel,  yet,  if  the  seller  file  a  bill,  the 
purchaser  will  be  entitled  to  a  general  reference  as  to  title. 

23 


/ 


149  '  THE  ABSTRACT. 

c^p-  '^^m-  which  the  purchaser  might  himsetf  take  advantage :  and 
a  solicitor  acting  in  contravention  of  the  rule  has  been 
held  liable  in  an  action  for  daniages.(/) 

(6.)  As  to  the  verification  of  the  abstract. 

J?lS«Jic^      Assuming  that  an  apparently  good  title  is  deduced  by 

?enc^  *miy  *®  abstract,  the  next  matter  for  consideration  is,  the  evi- 

to  p'JSf^'Sf  dence  which  a  purchaser  may  require  in  support  of  it ; 

^"focu?    *and  this  subject  naturally  divides  itself  into  two  heads, 

[•160]      yj2,^  firsts  what  evidence  may  be  required  of  the  existence 

.    and  genuineness  of  abstracted  documents ;  and,  secondly, 

what  evidence  may  be  required  of  other  matters  of  fact. 

^  to  proof      A  private  act  of  parliament  is  suflBcienlly  proved  by 

*c^  the  printed  copy,  if  printed  by  the  queen's  printer ;  and 

a  recent  statute  renders  it  unnecessary  to  prove  that  the 

copy  purporting  to  be,  was  in  fact,  so  printed  ](u)  nor  was 

such  proof  previously  necessary  as  respects  private  acts 

which  contained  the  usual  clause  making  printed  copies 

evidence :  in  default  of  such  evidence,  an  act  should  be 

proved  by  a  copy  examined  with  the  original.(v)[l] 

(t)  Taylor  v.  Blackhw,  3  Bing.  N.  G.  235. 

(tt)  8  and  9  Vict.  c.  113,  s.  3. 

(v)  1  Jarm.  Conv.  by  S.  169 :  as  to  proof  of  old  private  act,  which  has 
been  omitted  from  the  parliament  roll,  see  Doe  y.  Brydges,  7  Sc.  N.  R. 
338. 

[1]  It  is  a  general  rule  that  public  acts  of  the  legislature  are  to  be  taken 
notice  of  judicially  by  courts  of  law;  but  private  acts  are  not  regarded  by 
the  judges  unless  formally  shown,  or  unless  the  private  act  has  been  re- 
cognized by  some  public  act.    1  Phil.  Ev.  318. 

In  New  York,  the  revised  statutes  may  be  read  in  evidence  from  the 
copies  printed  and  published  under  the  directions  of  the  revisers,  or  any 
two  of  them,  and  certified  by  them  to  be  true  copies  of  the  original  acts, 
which  certificate  is  required  to  be  printed  in  each  copy.  (3  N.  Y.  R,  S. 
875,  sec.  876.)  And  any  person  or  persons  residing  in  the  state  may  print 
and  publish  the  whole,  or  any  part  of  the  revised  statutes ;  but,  to  entitle 
any  copy  of  a  law  so  published  to  be  read  in  evidence,  there  must  be  con- 
tained in  the  same  book  or  pamphlet  a  printed  certificate  of  the  secretary 
of  state,  or  of  two  of  the  revisers,  that  such  copy  is  a  correct  transcript  of 
the  text  of  the  revised  statutes  as  published,  except  such  typographical 
errors  in  the  original,  as  may  be  corrected  in  such  copy,  and  except  such 
parts  as  shall  have  been  altered  by  acts  of  the  legislature ;  and  that,  with 
respect  to  such  parts,  it  conforms  to  the  acts  by  which  such  alterations 
shall  have  been  made.    lb.    See  Waterman's  Treatise,  pp.  147, 148. 
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An  award  under  an  Inclosure  Act  is  proved  by  a  copy,  ^^p-^^ 
or  extract,  signed  by  the  proper  oflSicer  of  the  court,  if  the  ^^7*1^10. 
enrolment  have  been  made  in  one  of  the  courts  at  West-  '^  *^"* 
minster ;  or  by  the  clerk  of  the  peace  for  the  county,  or 
his  deputy,  if  the  enrolment  have  been  made  with  the 
clerk  of  the  peace,(w) 

Copyhold  assurances  are  proved  by  the  copies  of  court  Si^oSii 
roll  signed  by  the  steward ;  and  it  appears  that,  in  strict^* 
ness,  evidence  may  be  required  of  the  steward's  hand- 
writing, except,  perhaps,  where  he  is  dead,  and  the  docu- 
ment is  above  thirty  years  old  and  comes  from  the  proper 
custody  :(:r)  such  a  requisition,  however,  when  even  mo- 
dern copies  come  from  the  proper  custody,  is  not  usual  in 
practice,  unless  there  are  special  grounds  for  suspicion : 
copies  authenticated  by  the  steward  are  evidence,  although 
they  are  not  the  copies  originally  delivered  to  the  te- 
nant ;(y)  and  so  also  are  mere  examined  copies  :{z)  the 
'purchaser  may,  it  is  conceived,  in  the  absence  of  special  [*1513 
agreement,  generally  compel  the  vendor  (at  his  own  ex- 
pense) to  verify  his  abstract  by  the  production  of  authen- 
ticated or  examined  copies,  in  cases  where  the  originals 
are  lost,  even  although  the  steward  will  allow  the  pur- 
chaser to  inspect  the  court  rolls  ;(a)  probably,  however, 
the  rule  might  be  different  when,  as  may  often  happen, 
the  vendor's  solicitor,  by  being  himself  the  steward,  or 
otherwise,  is  enabled  to  produce  the  original  rolls  at  the 
proper  place  for  verification  of  the  abstract,  and  can  prove 
the  loss  or  destruction  of  the  original  copies,  so  as  to  avoid 
any  difficulty  which  may  be  raised  by  the  doctrine  of 
Whilbread  v.  Jordan,{b)  If  the  vendor  be  thus  obliged 
to  procure  fresh  copies  for  the  purpose  of  verification,  they 
will  (unless  he  retain,  or  sell  to  another  person,  an  estate 
of  greater  value  held  under  the  same  title)  belong  to  the 

(»)  See  41  Geo.  m.  c.  109,  s.  35 ;  3  and  4  Will.  IV.  c.  87,  s.  2. 
(z)  1  Scriv.  on  Cop.  497 ;  Wynne  y,  TynohiU,  4  Bam.  &  Aid.  376. 
(y)  Breeze  v.  Hawker^  14  Sim.  350. 

{z)  See  Doe  v.  Freenum^  12  Mee.  &  W.  844 ;  and  examined  copies,  not 
signed  by  the  steward,  do  not  require  stamps :  S,  C, 

(a)  Scriv.  493. 

(b)  1  Y.  dfc  C.  Ex.  303. 
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^^P'^^*  purchaser.{c)  If  a  surrender  have  been  by  aUorney,  the 
power  of  attorney  must  be  produced,  and  evidence  must 
be  given  of  the  principal  having  been  alive  at  the  time  of 
its  being  acted  on;((2)  and,  where  the  power  was  not 
given  for  valuable  consideration,  inquiry  should  be  made 
whether  it  was  revoked  prior  to  its  apparent  exercise :  the 
statement  of  a  power  of  attorney  on  the  court  rolls  is  se- 
condary, evidence  of  the  original,  if  the  latter  cannot  be 
found.(e) 

Of  deeds.  Decds  abstracted  must  be  proved  by  the  production  of 
the  originals,  if  not  lost  or  destroyed ;(/)  the  attesting 
witnesses  (if  alive,)  may,  perhaps,  in  strictness  be  required 
to  prove  the  due  execution,(§')  unless  the  deed  is  thirty 

[*152]  "years  old  and  comes  from  the  proper  custody  ;(A)  but  this, 
where  a  modern  deed  comes  from  such  custody,(e)  is  ne- 
ver urged  in  practice  except  upon  special  ground  :{j)  when 
a  deed  has  been  executed  by  attorney,  the  same  requisi- 
tions and  inquiry  should  be  made  as  in  the  case  of  a  sur- 
render by  attorney  :{k)  where  the  loss  or  destruction  of  a 
deed  can  be  proved,(/)  secondary  evidence  may  be  given 
of  its  contents  ;  but  proof  must  also  be  given  of  its  due 
execution  and  delivery  ]{m)  an  attested  copy,  however, 
taken  and  kept  for  110  years  in  a  public  office,  of  a  deed 
which  could  not  be  found,  was  admitted  by  Lord  Hard- 

(c)  Scriv.494i  Sug.476. 

(d)  Sag.  442. 

(e)  Doe  d,  Caunsell  v.  CapertonydCar.  &  P.  112. 

(/)  As  to  the  mutilation  of  deeds,  and  defects  in  the  stamps,  etc.,  vide 
infra^  p.  161. 

{g)  Laylhoarp  v.  BryatU^  1  Bing.  N.  C.  431. 

(A)  2  Phill.  on  Ev.  203 ;  Man  v.  RUketts,  7  Beav.  93. 

(i)  J. «.,  a  place  where  it  may  reasonably  be  expected  to  be  found,  al- 
though not  the  most  proper  place  of  custody  j  CroughUm  v.  Blake,  12  Mee. 
&W.205;  Doev.  PkiUips,Sa,B.l&B, 

(j)  1  Jarm.  Conv.  by  S.  179.  Sir  E.  Sugden  seems  to  think  that  it 
is  sufficient,  in  the  absence  of  special  circumstances,  on  the  sale  of  free- 
holds,  to  prove  the  due  execution  of  the  conveyance  of  the  fee  to  the  ven- 
dor: V.  and  P.  463. 

(A:)  Supra,  151. 

(Z)  As  to  what  evidence  of  loss  is  sufficient,  see  Hart  v.  Hart,  1  Ha.  1 ; 
Green  v.  Bailey,  15  Sim.  642L 

(m)  Bryant  V.  Busk,  4  Russ,  I-  Sn«M*y  v.  flit«,  2  Myl.  dt  Cr.  207 ;  and 
see  Doe  v.  Brydges,  7  Sco.  N.  R.  339. 
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vncke  as  sufficient  evidence  of  the  original ;  and  he  inti-  ^^p-  ^^- 
mated  that,  under  the  special  circumstances,  a  plain  copy 
would  have  been  admissible  :{n)  so,  in  a  recent  peerage 
case,  the  house  of  lords  admitted  as  evidence  an  attested 
copy  of  a  settlement  dated  in  1693,  produced  from  the 
proper  custody,  and  according  to  which  possession  of  the 
estates  had  gone  for  many  years.(o)    Examined  copies  of 
deeds  required  by  law  to  be  enrolled,  are,  it  appears,  suf- 
ficient evidence  of  the  originals ;  but,  where  the  enrol- 
ment is  not  compulsory,  a  copy  is  evidence  only  as  against 
the  parties  on  whose  acknowledgment  enrolment  was 
made,  and  their  representatives  :{p)  and  the  non- produc- 
tion of  'the  original  should  be  accounted  for.(y)    The  re-      [*163] 
cital  of  a  deed  is  evidence  of  its  existence  as  against  all  par-  5hS2*iJi?'^" 
ties  executing  the  deed  containing  the  recital,  and  those  '^'^* 
claiming  under  them,  but  is  no  evidence  of  its  contents 
or  effect  beyond  what  its  name  and  nature  necessarily  im- 
ply, unless  proof  be  given  of  its  loss  or  destruction  :(r)  an 
examined  copy  of  the  memorial  of  a  deed  registered  in  a 
register  county  is  secondary  evidence  of  the  deed  as  against 
the  parties  thereto,  and  all  persons  claiming  under  them,(^) 
but  probably  not  as  against  strangers.(/)[l] 

(n)  Harvey  v.  PMUps,  2  Atk.  541. 

(o)  PUzwaUer  Peerage,  10  CI.  &  Fin.  952. 

(p)  1  Jarm.  Conv.  by  S.  170.  « 

(9)  Bat  the  enrolment,  or  an  examined  copy  of  the  enrolment,  of  any 
deed  executed  under  the  proyisions  of  the  acts  relating  to  the  Duchy  of    . 
Cornwall,  is  sufficient  proof  of  the  contents  and  due  execution  of  the 
original,  although  its  non-production  be  not  accounted  for ;  see  7  and  8 
Vict  c.  65,  s.  34. 

(r)  Burt.  Comp.  478,  et  seq. 

(5)  WoUaston  v.  HakewiU,  3  Man.  A  Gr.  297 ;  Doe  y.  Clifford,  2  Car.  & 
K.448. 

if)  Doe  V.  Clifford,  ubi  supra :  but  see  ColUns  v.  Ma/uk,  8  Car.  &  P.  502. 

[1]  In  New  York,  it  is  provided  by  statute  that  all  conveyances,  or  writ- 
ings concerning  real  estate,  may  be  proved  either  by  the  originals  them- 
selves, acknowledged,  or  proved  and  certified  in  the  manner  prescribed  by 
law ;  or,  where  they  have  been  executed,  by  the  records  thereof,  or  by 
certified  transcripts  from  such  records.    2  R.  S.  759,  760. 

Neither  the  certificate  of  the  acknowledgment,  or  of  the  proof  of  any 
conveyance,  nor  the  record,  or  the  transcript  of  the  record,  of  such  con- 
veyance, shall  be  conclusive,  but  may  be  rebutted,  and  the  force  and  efiect 
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<^*p-  v^"'  In  a  case  in  Ireland,  by  a  settlement  executed  in  1745, 
estates  were  limited  in  strict  settlement,  with  a  power  of 
revocation  reserved  to  the  settlor  ;  this  p6^er  was  stated 
to  have  been  exercised  by  a  will  dated  in  1761,  but  of 
which  neither  the  original  nor  any  copy  could  be  pro- 
duced ;  the  estates  were  re-settled  in  1763  by  a  deed  which 
recited  the  power  of  revocation  and  exercise  of  the  power 
by  the  will,  and  possession  had  ever  since  gone  under  this 
deed :  under  these  circumstances,  Sugden,  C,  held  the  re- 
cital to  be  sufficient  evidence  of  the  contents  and  execution 
of  the  wilL(w) 

The  same  estates  were  limited  in  strict  settlement  in 
1788 ;  in  February,  1814,  the  tenant  for  life  and  first  ten- 
ant in  tail  entered  into  articles  of  agreement  to  bar  the  en- 
tail and  re-settle  the  estates  to  certain  specified  uses,  with 
a  power  of  revocation ;  neither  the  original  nor  any  copy 
of  the  articles  could  be  produced,  although  search  had 

[U64]  been  *made  for  them ;  they  were,  however,  recited  in  the 
deed  making  the  tenant  to  the  prsecipe  which  was  dated 
March  1814 ;  in  1815,  upon  the  marriage  of  the  tenant  in 
tail,  the  power  of  revocation  was  exercised,  and  the  es- 
tates were  re-seltled,  and  had  since  been  enjoyed  accord- 
ingly :  Sugden,  C,  after  remarking  that  the  articles  ap- 
peared to  have  been  voluntary,  and  that  the  settlement 
was  for  consideration,  held  that,  imder  the  special  circum- 
stances of  the  case,  the  recital  was  sufiicient  evidence  of 
the  contents  of  the  articles.(t;) 

Probably,  in  the  above  case  the  decision  might  have 
been  different,  if,  instead  of  mere  articles  of  agreement, 
the  missing  instrument  had  been  one  which  affected  the 
legal  estate. 

(u)  Alexander  v.  Crosby,  1  J.  &  L.  666, 
(y)  Alexander  v.  Crosby^  1  J.  &  L.  666. 

thereof  may  be  contested  by  any  party  affected  thereby.  If  the  party  con- 
testing the  proof  of  a  conveyance  shall  make  it  appear  that  such  proof 
was  taken  upon  the  oath  of  an  interested  or  incompetent  witness,  neither 
such  conveyance,  nor  the  record  thereof,  shall  be  received  in  evidence  un- 
til established  by  other  competent  proof.  S  N.  Y.  R.  S.  43,  s.  30.  See 
Waterman's  Treatise,  pp.  151, 152. 
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*rhe  recital  or  mention  of  a  lease  for  a  year  in  any  con-  ^*p  ^^' 
veyance  executed  before  the  15th  May,  1841,  is  sufficient  lmw  for  a 

^        .  Jit  yg^  pfoved 

evidence  of  the  execution  of  such  lease ;  without  proof  of  »y  ««»«*i' 
its  loss  -.(ir)  and  in  any  renewed  ecclesiastical  lease  grant- 
ed since  the  21st  June,  1836,  (unless  in  pursuance  of  Renewadee- 
a  covenant  or  agreement  entered  into  before  the  1st  of  !•«•• 
March,  1836,)  the  recital  of  the  old  lease,  and  of  the 
death^  <Si&c.,  of  the  cestuis  que  vie,  is  conclusive  evidence 
thereof(jr) 

A  fine  should  be  proved  by  the  chirograph,  or  an  ex-  Pinwandi^' 
emplification  under  the  seal(^)  of  the  court,  or  a  copy 
examined  with  the  original  roll  and  proved  by  the  oath 
of  the  examiner  :{z)  mere  office  extracts,  although  often 
relied  on,  and  generally  received  by  conveyancers,  are  not 
evidence.(a)  ^ 

A  recovery  is  proved  by  an  exemplification  or  an  ex- 
amined copy.(6)[l] 

(«)  4  and  5  Vict.  c.  31,  s.  S. 
(«)  6  WUl.  IV.  c.  20,  8S.  2, 9. 

(y)  The  loss  of  the  seal  is  immaterial,  if  the  document  comes  from  tlw 
proper  custody ;  Mayor  of  Beverley  v.  Craven^  2  Moo.  &>  R.  140. 
(z)  Burt  Comp.  pi.  487  j  Doe  v,  RosSj  7  Mee.  &,  W.  102. 

(a)  Buller's  N.  P.  227. 

(b)  Burt  Comp.  pi.  490. 

flj  "Alienation  by  matter  of  record,"  says  Kent,  "  as  hy  fines  andam- 
mon  recoveries^  makes  a  distinguished  figure  in  the  English  code  of  the 
conunon  assurances  of  the  kingdom.  But  they  hare  not  been  in  much 
use  in  any  part  of  this  country,  and  probably  were  never  adopted,  or 
known  in  practice,  in  most  of  the  states.  The  conveyance  by  common 
recovery  was  in  use  in  Pennsylvania,  Delaware  and  Maryland,  before  the 
American  revolution ;  but,  it  must  have  become  obsolete  with  the  disuse 
of  estates  tail.  Fines  have  been  occasionally  levied  in  New  York,  for 
the  sake  of  barring  claims ;  but,  by  the  New  York  Revised  Statutes,  vol. 
2,  p.  343,  s.  24,  fines  and  common  recoveries  are  now  abolished.  They 
were  abolished  by  statute  in  New  Jersey,  in  1799.  They  continued  to  be 
part  of  the  law  of  Pennsylvania  down  to  1835.  The  entire  disuse  of  com- 
mon recoveries  followed,  of  course,  in  this  country,  upon  the  abolition  of 
estates  tail ;  for,  such  a  fictitious  suit,  considered  as  a  conveyance  of  land 
in  cases  allowed  by  law,  is  most  inconvenient  and  absurd.  And  since  the 
acknowledged  and  long-settled  competency  of  a  tenant  in  tail  to  convey 
and  bar  the  issue  in  tail,  a  more  simple  and  easy  mode  of  conveyance 
might  weU  be  contrived  by  the  sages  of  the  law  in  England.  The  con- 
veyance by  fine,  as  a  matter  of  record,  transacted  in  one  of  the  highest 
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chMp.  vm.  *Where  an  estate  has  been  purchased  and  held  for 
Sl^teftL  twenty  years  or  upwards  under  a  title  which  depends 
upon  a  recovery  which  has  not  been  enrolled,  the  deed 
duly  making  the  tenant  to  the  praecipe,  and  leading  the 


uiec 


courts  of  common  law,  has  some  great  advantages,  and  merits  a  more  se- 
rious consideration.    Its  force  and  effect  are  very  great,  and  great  solem- 
nity is  required  in  passing  it  because,  said  the  statute  of  18  £dw.  1, '  the 
fine  is  so  high  a  bar,  and  of  so  great  force,  and  of  a  nature  so  po#erful  in 
itself,  that  it  precludes  not  only  those  who  are  parties  and  privies  to  the 
fine,  and  their  heirs,  but  all  other  persons  in  the  world,  who  are  of  fuU 
age,  out  of  prison,  of  sound  memory  and  within  the  four  seas,  the  day  of 
the  fine  levied,  unless  they  put  in  their  claim  within  a  year  and  a  day.' 
This  bar  of  non-claim  was  afterwards,  by  the  statute  of  4  Hen.  YU.,  ex- 
tended to  five  years.    These  statutes,  and  this  bar  of  non-claim  after  five 
years,  were  re-enacted  in  New  York,  and  continued  in  force  until  Janu- 
ary, 1830 ;  and  common  recoveries  were  equally  recognized  by  statute, 
as  a  vaUd  mode  of  conveyance,  down  to  this  last-mentioned  'period.  Such 
a  formal,  solemn,  and  public  mode  of  conveyance,  with  such  a  short  bar 
by  non-claim,  was  resorted  to  in  special  cases,  where  title  had  become 
complex,  and  the  property  was  of  great  value,  and  costly  improvements 
were  in  immediate  contemplation.    Doctor  Tucker  recommended  a  re- 
sort to  it,  in  Virginia,  on  this  very  account    In  our  large  cities,  where 
land  is  exceeding  valuable,  and  very  expensive  erections  are  constantly 
making,  it  may  be  desirable  that  the  certainty  of  the  title  should  be  estab- 
lished within  a  sh6rter  period  than  twenty  years.    This  is  the  only  objec- 
tion that  could  possibly  be  made  to  the  abolition  of  the  conveyance  by 
fine ;  for,  as  to  the  notoriety  of  the  transfer,  it  is  by  no  means  equal  to 
the  record  of  a  deed  in  the  county  where  the  lands  are  situated,  and  where 
all  persons  are  accustomed  to  resort,  as  being  the  only  place  for  informa- 
tion.   In  point  of  fact,  the  levying  a  fine,  with  us,  may  be  considered  to 
partake  of  secrecy,  for  it  never  attracts  public  observation.    But  when  we 
come  to  consider  the  state  and  condition  of  real  property  in  England, 
where  conveyances  are  not,  in  general,  required  to  be  recorded,  a  formal 
proposition  to  abolish  fines  was  not  to  have  been  anticipated.    The  cir- 
cumstances of  the  two  countries  are  totally  difierent.    I  should  suppose 
that  there  must  be  great  veneration  justly  due  to  a  system  of  transfer  by 
record  which  has  exhausted  so  much  cultivation,  which  has  been  trans- 
mitted down,  in  constant  activity,  from  distant  ages,  and  on  whose  foun- 
dations the  best  part  of  English  real  property  reposes.    Such  a  great  in- 
novation may  have  an  unpropitious  influence  upon  the  character,  policy, 
and  stability  of  the  English  jurisprudence.    It  will,  however,  favorably 
abridge  the  labors  of  students,  and  make  great  havoc  in  an  English  law 
library.    Volume  after  volume,  filled  with  essays  and  adjudications  upon 
fines  and  recoveries,  will  be  consigned  to  oblivion.    Besides  the  extend- 
ed view  of  the  law  of  fines  and  recoveries,  in  all  the  abridgments  of  the 
law  and  Sheppard's  Touchstone,  there  are  the  treatises  of  Pigott,  Wilson, 
Cruise,  Preston,  Bayley  and  Hands,  on  the  same  subject."    4  Kent  Com. 
497,  498,  499. 
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uses  of  ^'the  recovery,  is  sujficient  evidedce  thereof^  as  in  ^^^p-  vhi- 
favor  of  the  purchaser  and  all,  parties  claiming  under 
him.(c) 

The  3  and  4  Will.  IV.  c.  74,  s.  13,  provides  for  the 
change  of  custody  of  the  records  of  fines  and  recoveries 
levied  and  suffered  at  Westminster,  Lancaster  and  Dur- 
ham ;  and  makes  extracts  and  copies,  supplied  after  such 
change  of  custody,  as  available  in  evidence  as  they  would 
have  been  if  supplied  in  the  usual  way  before  the  passing 
of  the  act ;  and,  by  the  5  Yict.  c.  32,  provision  is  made  for 
the  enrolment,  in  the  office  of  the  Registrar  of  the  Court  of 
Common  Pleas  at  Westminster,  of  the  proceedings  in  fines 
and  recoveries  levied  and  suffered  in  the  Courts  of  Great 
Session  in  Wales,  and  the  Court  of  Great  Session  in 
Cheshire,  and  for  remedying  in  certain  cases  defects  in 
the  original  records  ]{d)  and  by  tho  11  and  12  Vict.  c.  70, 
evidence  of  fines  at  Westminster  having  been  levied  with 
proclamations  is  rendered  unnecessary. 

A  grant  from  the  crown  is  regularly  proved  by  an  exem-  ^f  f*J^ 
plification,  or  certified  copy ;  but  if  the  original  be  lost,  and  <*«^* 
the  vendor's  solicitor  ascertain  and  inform  the  purchaser         * 
where  the  grant  is  enrolled,  the  latter  cannot,  it  appears, 
require  a  copy,  but  must  examine  the  enrolment  at  his 
own  expense.(e) 

Proceedings  in  the  courts  of  law  and  equity  are  regu-  S^',^^ 
larly  proved  by  exemplifications  under  the  seals  of  the  JJ^IJJ, 
courts,  or  authenticated  by  the  signature  of  the  judge,  (in 
cases  where  the  court  has  no  seal ;)  (/)  and  proof  of  *the      [*166] 
seal  or  signature  is  rendered  unnecessary  by  the  8  and  9 
Vict  c.  113.[1] 

(c)  14  Geo.  II.  c.  20,  s.  4. 

Id)  See  Doer,  Price,  16  Mee.  &  W.  603. 

le)  Sug.  450. 

(/)  Alves  y,  ByminLty,  4  Camp.  28. 

[1]  A  judge's  order  may  be  proved  by  the  production  of  the  order  itself 
(4  Campb.  17.)  Affidavits  made  in  other  states,  must  be  authenticated  as 
follows;  1.  They  must  be  certified  by  some  judge  of  a  court  having  a 
■eal,  to  have  been  subscribed  and  taken  before  him,  specifying  the  time 
and  place,  when  and  where  taken.  2.  The  genuineness  of  the  signature 
of  such  judge,  the  existence  of  the  court,  and  the  fact  that  such  judge  is  a 
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^^p-  ^"-      Proceedings  in  bankruptcy  and  insolvency  are  proved 

And  inbank-  by  cooies  Certified  in  manner  directed  by  the  several  acts ; 

iMoiveocy.    see  as  to  insolvency,  53  Geo.  III.  c.  102,  s.  24 ;  7  Geo.  IV. 

c.  57,  s.  76 ;  1  and  2  Vict.  c.  110,  s.  105.;  5  and  6  Vict.  c. 

116,  s.  11 ;  7  and  8  Vict.  c.  96,  s.  37 :  and  as  to  bankrupt^ 

cy,  6  Geo:  IV.  c.  16,  s.  97 ;  1  and  2  Will.  IV.  c.  56,  s.  29, 

and  12  and  13  Vict.  c.  106,  ss.  232  et  seq. ;  proof  of  the 

seals  and  signatures  is  rendered  unnecessary  by  the  8  and 

9  Vict.  c.  113.[2] 

^JJ^Jj        The  fiat,  (or,  if  the  case  be  under  the  recent  act,(g-) 

h!g0^^-  ^^^  petition,)  adjudication  and  certificate  of  appointment 

niptc7.       Qf  assignees,  if  not  enrolled,  ought  to  be  entered  on  record 

by  the  vendor,  and  at  his  expense ;  Mr.  Jarman  considers 

that  this  is  necessary  although  the  bankrupt  will  join  ia 

the  conveyance  :{h)  Sir  E.  Sugden's  opinion  is  the  other 

way ;  and  also,  that  svch  a  requisition  cannot  be  insisted 

on  if  it  be  too  late  to  upset  the  fiat,(t) 

Proof  of  by       Office  copies,  (i.  c.  copies  made  by  an  officer  of  a  court 

office  copies.  r       j  \  r  j 

under  its  authority,)  although  not  strictly  evidence,  except 

in  the  causes  or  matters  to  which  they  belong,  are  received 

as  evidence  by  conveyancers. 

fiJd?opSiof     And  we  may  here  remark,  that  by  the  1  and  2  Vict,  c 

S?i  and  94,  the  records  of  the  Courts  of  Chancery,  Exchequer, 

ftueen's  Bench,  and  Common  Pleas,  and  of  the  abolished 

courts  of  Wales,  Chester,  Durham,  and  Isle  of  Ely,  are 

committed  to  the  custody  of  the  master  of  the  rolls ;  and, 

by  sections  12  and  13,  certified  copies  of  such  records 

under  the  seal  of  the  record  office,  are  made  evidence 

equally  with  the  originals. 

Prwf  of       '  The  probate,  or  (if  that  be  lost)  an  official  copy,  is 

[*157]      *usually  received  by  conveyancers  as  sufficient  evidence 

{g)  12  and  13  Vict.  c.  106. 
(A)  1  Jarin.  Conv.  by  S.  97. 
(i)  Sug.  672. 


member  thereof,  must  be  certified  by  the  clerk  of  the  court  under  the  seal 
thereof.    2  N.  Y.  R.  S.  492,  sec.  26. 

[2]  Proceedings  under  the  insolvent  laws  may  be  proved,  either  by 
the  original  documents  or  the  records  thereof,  or  transcripts  of  such  re- 
cords, duly  authenticated.    2  N.  Y.  R.  S.  94,  sees.  19, 20. 
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of  a  will,  whether  relating  to  real  or  personal  estate; (J)  ^^p- ^^^- 
although  the  probate  has  been  held  to  be  in  strictness  in- 
admissible, even  as  secondary  evidence,  in  a  question  of 
title  to  freehold  (j)  or  copyhold  (k)  property :  however,  in 
recent  peerage  cases,  the  copy  of  a  will  produced  from  the 
prerogative  office  has  been  received  in  evidence-,  upon  the 
absence  of  the  original  from  the  office  being  accounted 
for ;(/)  the  Probate  Act  Book  of  the  Ecclesiastical  Court 
is  evidence  of  the  appointment  of  executors  ;(m)  and  an 
official  extract  from  such  book  is  often  received  in  prac- 
tice, where  (as  in  the  case  of  tracing  the  title  to  a  chattel 
real  held  ia  trust)  there  is  little  chance  of  the  will  con* 
taining  a  specific  bequest  of  the  term  which  may  have 
been  assented  to  by  the  executor  :{n)  where,  however,  a 
title  has  to  be  shown  to  a  beneficial  chattel  interest,  the 
risk  of  there  having  been  sudi  a  bequest  and  consent  ren- 
ders it  necessary  to  examine  the  entire  will ;  and  it  is  con- 
ceived that  the  purchaser  may,  in  either  case,  require 
production  of  the  probate  or  an  office  copy.  A  will  thirty 
years  old,  produced  from  the  proper  custody,  proves  itself; 
and  the  thirty  years  are  to  be  computed  from  the  date  of 
the  will  and  not  of  the  death.(o)[l] 

■ 

( j)  4  Jarm.  Conv.  by  S.  178. 

(k)  ScriF.  on  Copyhold,  499 ;  Jervoise  t.  Duke  of  Northumberland^  1  Jac. 
&  W.  570 :  bat  see  Archer  v.  Slater,  10  Sim.  624  j  11  Sim.  507.  And  see, 
as  to  the  proof  of  a  will,  the  original  of  whifeh  is  abroad  or  has  been  lost, 
PvUan  Y,  Rawlins,  4  Beav.  143,  and  notes  of  cases  snbjoined;  and  Rand 
▼.  Macmahon,  12  Sim.  553. 

(0  FUzvfoter  Peerage,  10  CL  &  Pin.  952 ;  Braye  Peerage,  6  CI.  &  Pin, 
767;  see,  however,  the  NatterviUe  Peerage,  2  Dow.  &  CI.  342,  where  Lord 
Eldon  held,  that  proof  must  be  given  of  the  actual  loss  or  destruction  of 
the  original. 

(m)  C0XY,AUingham,Jauc.5H, 

(n)  The  clause  disposing  of  trust  estates  is  generally  so  worded  as  to 
exclude  chattels  real — ^besides  which  the  devisees  in  trust  are  usually 
the  executors. 

(p)  Man  V.  RieketU,  7  Beav.  93.  ,  * 

[1]  Wills  which  have  been  recorded  may  be  proved,  either  by  the  ori- 
ginals properly  certified  by  the  surrogate  or  by  exemplified  transcripts 
from  the  records.  (2  N.  Y.  R.  S.  120,  sec.  11 ;  lb.  121,  sec.  21.)  In  other 
cases  they  must  be  proved  like  other  sealed  instruments. 

In  New- York,  the  will,  the  proofs  and  examinations  taken  by  the  sor- 
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^^'^•'""-      •In  examining  the  title  to  a  chattel  interest,  care  should 
[Si2  to^'SSi  b®  taken  to  see  that  probate  has  been  granted  by  a  court 
f        SiLbSwSSrt  having  jurisdiction :  it  appears,  that  where  an  executor 
ha^b^ra     takes  out  prerogative  probate,  and  dies  leaviYig  an  executor 
pi^rcowt  who  proves  in  a  Diocesan  Court,  the  title  of  the  second 
executor,  as  a  representative  of  the  original  testator,  is  too 
doubtful  to  be  forced  upon  a  purchaser.(p) 
JJJ^^f**         Upon  a  sale  by  a  devisee  of  a  freehold  estate,  the  pur- 
5q!Ii??."*     chaser  cannot,(5)  except  under  special  circunistances,(r) 
require  the  will  to  be  proved  in  equity  against  the  heir-at- 
law. 
Srt*^"af       ^^  "^^y  sometimes  happen  that  a  purchaser  can  require 
mSrt  wme-    ^hc  productiou  of  an  instrument  although  it  forms  no  part 
ductd^i^^'^'  of  the  title,  and  although  he  cannot  claim  an  attested  copy 
e^ence.      on  Completion :  e.  g.,  where  property  is  vested  in  trus- 
tees, in  trust  to  sell,  with  power  to  give  receipts,  and  the 
trusts  of  the  purchase-money  are  declared  by  a  settle- 
ment referred  to  in  the  conveyance,  it  is  generally  con- 
sidered that  a  purchaser  can  re(^ire  the  production  of  the 
settlement  for  the  purpose  of  seeing  that  it  contains  no- 
thing inconsistent  with  the  power  to  give  receipts,  nor 
.    any  other  matter  affecting  the  title,  but  that  he  is  not  en- 
.     titled  to  any  attested  copy  or  covenant  for  production; 
and  the  fact  of  his  not  being  entitled  to  such  covenant  or 
copy,  negatives,  it  is  conceived,  the  right  of  any  subse- 
quent purchaser  to  require  the  production  of  the  settle- 
«  ment  :{s)  it  must,  however,  be  noticed,  that  in  a  case  of 

Cooper  V.  Emery^{t)  upon  a  sale  by  a  party  claiming 

V      •  (p) "  Wmiams  v.  Bland,  2  CoU.  575. 

{q)  Sug.  464. 

*  .  (r)  Grove  Y.Bastofrd^^'Ph. ^19. 

(5)3Ha.36Q. 

(0  Cited,  1  Hayes,  Conv.  573. 

1  ■  r  ^  _ 

rogate,  are  to  be  recorded  in  a  book,  and  the  record  signed  and  certified 

#  by  him.  The  -will  so  proved  is  to  have  a  certificate  of  such  proof  en- 
dorsed thereon,  signed  by  the  surrogate  and  attested  by  his  seal  of  office, 
and  may  be  read  in  evidence  without  further  proof  thereof.    And  the  re- 

\  *  cord  of  tl^  will,  and  the  exemplification  thereof,  by  the  surrogate  having 

the  legal  custody,  is  to  be  received  in  evidence,  and  to  be  as  efiectual  in 
all  cases  as  the  original  will  would*  be,  if  produced  and  proved,  and 
mayi  in  like  manner,  be  repelled  by  contrary  proof.  2  R.  S.  57,  sees.  7, 
€t  seq. ;  lb.  58,  sec.  15. 
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under  the  heir-at-law  of  a  deceased  owner  who  left  a  will,  oh>p,  vm. ' 
Sir  L.  Shad  well,  T.  C,  is  reported  to  have  held  that  the 
purchaser  was  entitled  to  inspect  the  will,  but  could  not 
^insist  upon  a  covenant  for  its  production ;  thus,  appa-      [*159] 
rently,  deciding,  that  he  was  bound  to  accept  a  title  with% 
out  the  ordinary  means  of  proving  its  validity  on  a  resale. 
In  many  cases,  however,  where  the  possession  has  been  nefleiencfM 

.  ,  ,  .  in  proof  of 

consistent  with  the  prima  facie  title,  presumption  may  Jj^j^gj"*^ 
supply  deficiencies  in  proof  of  the  existence,  or  dae  Sfg^l^ 
execution,  of  material  instrument^  ]{u)  the  principle  in  the  ^*^ 
case  of  deeds,  (and  which,  in  general,  seems  equally  SMiani 
applicable  to  other  instruments  operating  inter  vivos,)     * 
being  this,  viz.,  that  where  there  has  been  long  enjoyment 
of  any  right  which  could  have  had  no  lawful  origin 
except  by  deed,  there,  in  favour  of  such  enjoyment,  all 
necessary  deeds  may  be  presumed,  if  there  be  nothing  to 
negative  such  presumption  :{v)  for  instance,  a  grant  from  Prammv- 
the  crown  of  an  ad vowson  (excepted  in  a  former  grant  graaiftom 
under  general  words)  has  been  prcmimed  as  against  a 
purchaser,  after  an  uninterrupted  possession  evidenced  by 
title  deeds  for  133  years  and  three  presentations  ;(tr)  so,  a 
reconveyance  of  the  legal  estate  from  trustees  has  been  or  neon-, 
presumed,  the  property  having  for  110  years  been  dealt  legaiaitata. 
with  without  reference  to  ifs  remaining  outstanding,  al- 
though the  enjoyment  was  consistent  wth  the  supposition  « 
of  such  being  the  case  ]{x)  so,  where  copyholds  were  or cofnhoki 
devised  to  trustees,  upon  trust  to  pay  "testator's  debts,  ■""^^'' 
funeral  expenses,  two  annuities,  and  a  legacy ;  and  then 
to  convey  the  premises  to  T.  W. ;  and  T.  W.  was  admit- 
ted in  1771,  and  a  party  claiming  under  him  accepted  an 
enfranchisement  in  1791,  the  validity  of  which  was  con- 
sidered to  depend  upon  *the  regularity  of  T.  W.'s  admit*      r«i601 
tance,  aprior  surrender  by  the  trustees  to  the  use  of  T.  W. 

(«)  See  Chalmer  v.  Bradley,  1  Jac.  &  W.  63. 

{v)  Lyon  V.  Reed,  13  Mee.  &  W.  285,  303 ;  approved  in  Creagh  v. 
Shod,  3  J.  &  L.  133 :  and  see  Mcmk  v.  Huskisson,  1  Sim.  285;  AU.-Gen, 
V.  Fishmongers^  Company,  5  Myl.  &  Cr.  see  p.  25 ;  and  see  early  cafles 
collected  in  Read  v.  Brookman,  3  Darn.  &,  E.  151. 

(w)  Qibson  v.  Clarke,  1  Jac.  &  W.  159. 

{z)  BUlary  ▼.  WaUer,  12  Ves.  239;  and  see  Emery  v.  Qrocock^  6Madd. 
54;  and  Noelr,  Bewley,  3  Sim.  103. 


•  • 


160  THE  ABSTRACT. 

ch»p.viii.  ^as  presumed  as  between  vendor  and  purchaser  :(y)  so, 
?r  mSS^ge,  payment  of  a  mortgage  debt,  and  a  reconveyance  of  the 
S^veyuce.  legal  estate,  have  been  presumed  after  an  interval  of 
eighty  years,  the  mortgage  not  being  subsequently  men- 
tioned in  the  title  deeds,  and  the  mortgage  deeds  having 
for  twenty-five  years  been  in  the  possession  of  the  vendor 
and  his  ancestors,  ^during  which  period  no  claim,  it  was 
ormrm-     alleged,  had  been  made  for  principal  or  interest  :{z)  so, 
^'^  after  forty  years'  possession  of  copyholds  under  a  will, 

a  surrender  to  the  use  of  the  will  was  presumed  in  an 
^2*»n-     early  case  ;(a)  so,  the  enfranchisement  of  a  copyhold  has, 
after  an  enjoyment  of  160  years,  been  presumed  even 
oftneaae      agaiust  the  crowu  :{b)  so,  in  the  general,  it  will  be  pre- 
oT^^^  sumed  that  mesne  assignments  of  attendant  terms  have 
been  regularly  made.(c)[l] 

(y)  Wilson  V.  Allen,  1  Jac.  &,  W.  614. 

(z)  Cooke  r.  Soltau,  2  Sim.  &  St.  154 ;  bat  the  lapse  of  46  years  from 
the  death  of  a  Testator,  and  of  39  years  from  the  last  notice  of  legacies 
charged  by  his  Will,  has  been  held  insufficient  to  warrant  a  presumption 
of  their  payment:  see  fields  v,  RUe^Z  Jur.  950. 

(a)  lAtford  V.  Coward,  1  Vem.  195. 

lb)  Roe  y.  Ireland^  11  East,  280. 

(c)  Earl  V.  Baxter,  2  W.  Bla.  1228.  As  to  presuming  the  surrender  of 
sadsfied  terms  for  years,  see  Sug.  Appendix,  26 ;  and  Cfarrard  v.  Thick, 
13  Jur.  871,  C.  P.  The  late  Act  of  8  &  9  Vict  c.  112,  has  deprived  the 
doctrine  of  much  of  its,  practical  importance :  it  must,  howerer,  be  re- 
membered that  the  Act  is  not  of  universal  application,  su^ra,  p.  137;  and 
that  where  it  applie?,  a  vendor  must  still  show  in  whom  old  terms,  sup- 
posed to  have  boen  destroyed  by  the  Act,  were  vested  on  the  day  when  it 
came  into  operation,  and  that  they  were  then  attendant  on  the  inheritance ; 
80  that  the  doctrine  above  referred  to,  of  presuming  the  existence  of  mesne 
assignments,  is  still  of  practical  moment. 

[1]  A  presumption  is  an  inference  as  to  the  existence  of  a  fact,  not 
actually  known,  arising  from  its  necessary  or  usual  connection,  with 
others,  which  are  known.  It  is  upon  this  principle  that  all  our  know- 
ledge of  those  relations  and  existences,  which  are  not  perceptible  to  the 
human  senses,  must  depend. 

Sixty-one  years  adverse  possession  was  held  conclusive  against  the  lord 
proprietor  of  the  northern  neck  in  Virginia,  under  a  patent  which  omitted 
words  of  inheritance.  But  it  was  denied  that  the  maxim,  nnUum  tempus 
cccurrit  regi,  applied  to  a  question  between  the  lord  and  an  adverse  posses- 
sor; nor  does  the  presumption  of  a  grant  seem  to  have  been  resorted  to— 
Birch  y.  Alexander,  1  Wash.  Rep.  34.  On  a  proceeding  by  caveat,  after 
quiet  possession  of  sixty  years,  a  grant  of  land  from  the  crown  was  pre- 
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So,  the  grant  of  an  easement  will  be  presumed  after  o^'^Ta. 
twenty  years'  eDJoyment(d) ;  but  to  raise  such  presump-  SIbISSIl^ 

{d)  See  Darwin  v.  Uptan^  cited  3  Dum.  &  E.  159 ;  and  later  cases  cited 
in  4  Jarm.  Conv.  151. 

snmed.  Archer  v.  Sadler,  2  Hen.  &,  Miinf.  370—376.  This  was  accom- 
panied with  a  payment  of  quit  rents,  and  the  fact  that  the  records  of  the 
court  where  the  patent  should  have  been  registered,  were  destroyed.  lb, 
377-8.  Forty  years'  adverse  possession,  with  some  very  slight  additional 
circumstances,  were  put  to  the  jury  in  North  Carolina,  in  1801,  as  the 
basis  on  which  they  might  presume  a  grant  from  the  Crown ;  and  they 
found  one,  Den  ex  Dem,  Hanks  v.  Trucker ,  Tayl.  157;  and  a  similar  pos- 
session of  forty-seven  years,  connected  with  other  circumstances,  was 
held,  in  South  Carolina,  admissible  to  the  jury  as  the  ground  on  which 
they  might  presume  a  similar  grant,  AUiston^s  lessee  v.  Savmders^  1  Bay,  *  • 

26 ;  and  so  said  in  Gwre  v.  HlU,  3Rep.  Const.  Court,  420,  424,  and  that, 
now,  twenty  years  are  enough.  •  " 

Afler  the  presumption  of  land  for  ninety  years,  in  the  midst  of  a  thickly 
settled  country,  building  a  church  on  part  of  the  land,  and  using  it  for 
public  worship,  and  occupying  a  part  as  &  burial  ground,  a  grant  from  the 
conmionwealth  of  the  land,  or,  at  least,  the  pre-emptive  right  may  be 
presumed.  Mather  v.  Trinity  Church,  3  Serg.  &»  Rawle,  500.  So,  Ver- 
mont V.  Reynold^  executors,  3  Vermont  Rep.  542.  Where,  from  the  cha- 
racter and  situation  of  the  property,  and  the  want  of  deeds,  neither  an 
actual  nor  constructive  adverse  possession  could  be  made  out,  so  as  to  let 
in  the  statute,  circumstances  considered  equivalent,  have  been  received 
as  the  ground  for  presuming  a  grant.     Jackson  ex  dem.  Idmngstone  v.  * 

SekuUy  (cited  and  stated  per  Kent,  J.,  3  John.  Cas.  113.)     « 

Where  a  change  in  the  ownership  of  an  estate,  as  evinced  by  possession 
and  enjoyment,  has  taken  place  at  a  remote  period,  and  the  title  deeds, 
both  previous  and  subsequent,  are  mostly  forthcoming,  a  chasm  which 
occurs  in  the  documental  evidence  is  sometimes  filled  up  by  presumption. 
In  sach  a  case,  strong  acts  of  acquiescence,  abandonment,  or  submission, 
have  often  been  made  the  foundation  of  presuming  even  records  as  well  as 
acts,  in  pais,  in  finishing  out  the  title,  whether  of  corporeal  or  incorporeal 
property.  On  this  ground,  the  chancery  enrolment  of  a  decree  for  titles, 
wa^  presumed  in  favor  of  the  clergy  against  the  inhabitants  of  London.  2 
Dow.  Sl  Clarke,  135.  On  due  proof  of  a  will,  the  acting  as  executrix  and 
sales  as  such,  with  the  destruction  of  the  probate  records  by  fire,  was  allowed 
as  the  ground  for  presuming  a  regular  probate.  On  a  partition  made  by 
commisioners,' under  the  statute  of  1762,  a  balloting-book  was  necessary 
to  be  filed  and  kept  of  record ;  but,  in  one  case,  could  not  be  found  in  the 
proper  office.  Ailer  long  possession  in  severalty,  other  things  appearing 
lo  be  regular,  a  ballot-book  was  presumed,  according  to  the  possession, 
and  the  jequisite  map  and  field  book,  which  map  and  book  were  produced 
from  the  proper  files :  13  John.  Rep.  367.  So  of  a  deed  from  the  commis- 
sioners.   1 1  John.  Rep.  446—466. 
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Chap,  vm.  ijQn^  it  is  necessary  to  show,  not  only  enjoyment,  but  that 
the  party  to  whom  the  grant  is  attributed  had  power  to 
make  it.(e) 

(e)  Barker  v.  Rickardson^  4  B.  &  Aid.  579 :  as  to  the  statatory  'title 
which  may  be  acqnired  uixder  the  recent  Acts,  and  which  is  independent 
of  the  title  which  may  be  acquired  under  the  ordinary  title  of  presump- 
tion {JWdcome  v.  VjOon,  5  Mee.  dfi  W.  398 ;  Dewkirst  v.  Wrigley,  1  C.  P. 
Cooper,  329,)  vide  infra. 

•  Where  an  administrator  conveyed  a  &rm  subject  to  the  widow's  dower, 

and  possession  of  the  two-thirds,  under  the  deed,  was  held  over  thirty 
years,  the  presumption  of  regularity  in  the  administrator's  proceedings, 
prior  to  his  deed,  was  held  to  arise  in  favor  of  the  reversion  of  that  part 
^  which  was  holden  by  the  tenant  in  dower.    In  this  case,  most  of  the  pro- 

bate proceedings  preliminary  to  a  sale,  viz.,  the  declaration  that  the 

,  estate  was  insolvent,  the  inventory  and  appraisal,  account  of  the  adminis- 

trator on  the  sale,  and  order  of  the  administrator  to  pay  19s.  Id.  on  the 
pound,  were  proved ;  also,  the  clerk's  minute  of  an  order  of  sale )  but  no 
record  could  be  found  directing  the  sale,  or  the  manner  of  the  sale,  and 
that  was  presumed.  Hazard  v»  MarHn^  2  Term  Rep.  77,  85.  A  deed 
from  executors  being  proved,  the  court  will  presume  the  sale  to  have  been 
public :  that  being  their  duty.  Thumspeed  v.  Hawkins^  1  McCord  Rep. 
^  272.  But  a  decree  and  subsequent  proceedings  on  sale  of  land,  furnish 
no  evidence  that  an  inventory  was  filed.  Goodwin  v.  Sheldon^  1  Day, 
312.  Yet,  after  twenty  years'  possession,  under  an  administrator's  sale, 
other  things  being  proved  to  have  been  regular,  the  presumption  will  be 
that  he  took  the  oath  and  advertised  the  sale ;  and  this  even  against  the 
heir.  €hra/y  v.  Gardner^  3  Mass.  Rep.  399 ;  Knox  v.  Jenks^  7  Mass.  Rep. 
488.  After  twenty  years'  possession  of  most  of  the  land  in  severalty, 
according  to  a  partition  duly  proved  among  the  proprietors,  the  posting  of 
advertisements,  which  were  necessary  to  the  regularity  of  the  proprietary 
meeting,  may  be  presumed.  2  N.  H.  Rep.  310,  313.  So,  after  great 
lapse  of  time  as  thirty  years,  after  a  collector's  sale  of  land  for  taxes,  the 
regularity  of  tax  bills,  valuations,  warrants,  d^c.,  may  be  presumed  from 
circumstances.  Colmum  v.  Anderson^  10  Mass.  Rep.  105.  So,  after  six- 
teen years  from  a  sale  under  power,  in  a  mortgage,  the  presumption  may 
be  made  that  the  notices  of  sale  were  regularly  posted  and  published. 
Bergen  v.  Bennett^  1  Caines'  Cases  in  Error,  1 — 18. 

In  the  case  ofBeaWs  lessee  v.  ly^nn^  6  Harr.  &  John.  Rep.  361,  the  court 
remarked :  "  Presumption  is  often  resorted  to  for  the  purpose  of  supplying 
defective  evidence ;  and  in  this  country  it  is  not  oftener  applied  to  any 
subject  than  to  supply  defective  title  to  lands.  It  would  be  difficult  to 
make  out  the  titles  to  many  of  the  elder  tracts  of  land  in  this  State  by  a 
regular  deduction  of  title  deeds,  from  the  patentees  down  to  the  present 
proprietors,  without  resorting,  in  some  stage  of  them,  to  presumption. 
Records  may  sometimes  be  lost  or  destroyed,  ancient  title  papers  may  be 
defectively  executed,  or  the  proof  of  them,  from  lapse  of  time  may  be  im- 
possible. Yet,  in  all  these  cases,  the  possession  may  have  been  invariably 
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*So,  the  formalities,  of  a  deed  are  readily  presumed ;  <^^p-  ^^ni. 
for  instance,  sealing  and  delivery  will  be  presumed  from  SauuM^of 
proof  of  signing,  and  the  whole  will  (if  the  deeij  comes  ^**^* 
from  proper  custody)  be  presumed  after  30  years  without 
any  proof  at  all(/)[l]  or  within,  that  time  from  proof  of 

(/)  As  to  loss  of  a  seal,  vide  supra,  p.  154. 


in  the  person  claiming  the  land,  and  in  those  from  whom  he  derives  his 
title.  In  such  cases,  possession  which  Kas  been  long  undisturbed,  and 
which  is,  in  general,  the  concomitant  of  title,  induces  a  belief  in  die 
mind  of  title,  little  short  of  that  which  would  be  produced 'by  the  adduc- 
tion of  the  most  undeniable  and  best  authenticated  evidences  of  right. 
Proprietary  grants,  under  certain  circumstances,  are  presumed.  In 
general,  these  presumptions  are  bottomed  upon  the  existence  of  certain 
facts,  which  can  leave  but  little  doubt  upon  the  mind  of  the  truth  of  the 
fact  which  we  are  called  upon  to  presume.  They  frequently,  too,  derive 
their  force  and  efficacy  from  that  vigilance  with  which  the  law  guards 
ancient  possessions',  which,  sooner  than  they  should  be  disturbed,  pre- 
sumes that  they  had,  in  contract,  a  rightful  commencement." 

It  may  be  presumed,  on  long  possession,  that  an  attorney  had  not  exceed- 
ed his  authority  to  convey,  i.  e.,  that  the  condition  precedent  on  which  he 
was  to  convey,  had  been  fulfilled.  4  Monroe  Rep.  395.  And  after 
twenty-three  years*  possession  imder  a  deed,  purporting  to  have  been 
made  by  an  attorney,  the  power  itsielf  may  be  presumed.  6  Mart.  Lou. 
N.  S.  153.  So  the  power  of  trustees,  on  a  long  possession  under  their 
deed.    PUzkugh  v.  Crogan,  2  J.  J.  Marsh.  Rep.  429,  437. 

In  all  these  cases,  in  order  to  found  a  presumption,  there  must  not  only 
be  a  possession,  or  what  is  equivalent,  of  the  person  in  whose  favor  the 
inference  is  sought  to  be  shown,  but  it  must  be  exclusive  and  adverse  in 
its  character,  though  it  need  not,  in  all  cases,  be  by  actual  enclosure.  6 
Har.  &  John.  361. 

fl]  Some  presumptions  are  founded  on  the  dictates  of  prudence  and 
discretion )  as  that  regular  and  ordinary  means  are  adopted  for  a  given 
end.  Hence,  where  the  means  calculated  to  attain  a  certain  end,  appear 
to  have  been  adopted,  or  the  end  itself  appears  to  have  been  attained,  a 
technical  and  particidar  completion  in  the  one  case,  or  all  the  ordinary 
previous  steps  in  the  other,  need  not  be  proved,  but  will  be  presumed  j 
especially  if  the  absence  of  particular  proof  be  accounted  for.  Thus, 
proof  of  sealing  and  delivery,  without  the  signing  of  a  deed,  the  usual 
place  on  the  deed,  for  this  being  mutilated,  would  doubtless  warrant  the 
presumption,  that  the  deed  was  signed.  So,  if  the  deed  be  lost.  So  where 
the  attestation  says  only  "  sealed  and  delivered,"  in  a  case  where  you  are 
put  to  proof  of  the  subscribing  witness'  hand-writing;  or  where  there  is 
no  attesting  witness  j  but  you  prove  the  parties  hand  to  a  paper  sealed, 
with  the  usual  attestation  "  sealed  and  delivered,"  the  paper  being  in  your 
hands  and  for  your  benefit ;  or  in  the  ordinary  case  of  establishing  a  con- 
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Chap.  VUI. 


Notwith- 

■tandinc^ 
muiiiauon. 


Of  livery  of 
■eiBin. 

Of  appoint- 
niAnt  of  In- 
closure 
commis- 
ffiuiiers. 

Of  deeds 
liavins 
been  duly 
BtaiBped. 


[•162] 


But  not  of 
forms  re- 
quired by 
law  on 
grounds  of 

{reneral  po- 
icy. 


a  deceased  subscribing  witness's  handwriting  ;(§*)  so,  ia 
a  Dfiodern  case,  the  House  of  Lords  held  that  a  parchment 
writing,  purporting  to  be  the  first  skin  of  an  Indenture 
consisting  originally  of  two  or  more  skins,  and  severed  by 
a  sharp  instrument,  but  which  came  from  the  proper  cus- 
tody, was  properly  received  in  evidence  in  ejectment ; 
and  that  the  mutilation  of  a  deed  forms  an  objection 
rather  to  the  value  than  to  the  admissibility  of  the  evi- 
dence :(A)  so,  livery  of  seisin  will  be  presumed  after  twenty 
years'  consistent  possession  ;(i)  so  it  will  be  presumed  that 
persons  who  have  executed  an  award  under  the  general 
Inclosure  Act  were  regularly  appointed  and  took  the  neces- 
sary oaths  ]{j )  so,  it  will  be  presumed  that  an  instrument, 
duly  executed  and  which  is  lost,  was  also  duly  stamp- 
ed,(^*)  unless  the  particular  circumstances  of  the  case  for- 
bid such  a  conclusion ;  as  where  the  instrument  has  been 
fraudulently  destroyed  by  the  party  chargeable  thereon, 
and  it  can  be  shown  to  have  been  unstamped  when  it 
came  into  his  possessien ;(/)   so  also  that  stamps,  the 
amount  of    which    is    obliterated,   were  of   the    right 
amount  ;(m)  but  the  courts  will  not  presume  that  forms 
have  been  'complied  with,  which  the  legislature,  upon 
grounds  of  general  policy,  has  made  essential  to  the  vali- 
dity of  an  instrument  ;[l]  as,  for  instance,  the  enrolment 


(ir)  Gresley  on  Ev.  482. 

(A)  Lord  TYimlestown  v.  Kemmis^  9  CI.  &*  Fin.  773,  775. 
(0  Rees  V.  Lloyd,  Wight.  123. 

( j  )  Casamajar  v.  Strode,  5  Sim.  87,  98;  2Myl.  &  K.  708, 
(i)  Hart  V.  HaH,  1  Ha.  1. 

Q)  Smith  V.  HerUey,  I  Ph.  391 ;  and  see  Blair  v.  Ormtmdf  1  De  6.  & 
S.  428. 
(m)  Doe  V.  Coombs,  6  Jur.  930,  d.  B. 

tract,  by  simply  proving  the  signature  to  be  in  the  hand-writing  of  the 
party  to  be  charged.  In  all  these  cases,  something  is  wanting  in  the 
direct  proof;  the  hand- writing  in  one  case,  the  sealing  in  another,  the 
delivery  in  another,  yet  the  facts  which  are  proved  lead  irrestibly  to  the 
presumption,  that  the  other  acts  requisite  to  give  validity  to  the  instru- 
ment, were,  in  truth,  done ;  and  the  law  applies  the  maxim,  omnia  pre- 
"  vmnniur  recte  solemmter  esse  acta  donee  probetur  in  contrarivm.  See 
12  Wheat.  70. 
[I]  In  Doe  dem.  Beaidand  v.  HurU,  11  Price,  475, 489,  to 492,  the  qties- 


i 


THE  ABSTRACT. 

under  the  Statute  of  Charitable  Uses  of  the  conveyance 

of  an  estate  to  trustees  for  a  charity.(n) 

And  it  seems  that,  as  a  general  rule  between  vendor 
and  purchaser,  the  latter  must  admit,  as  presumptions,  all 
matters  which,  in  a  court  of  law,  the  judge  would  clearly 
direct  the  jury  to  presume ;  but  not  matters  as  to  which 
the  Judge  would  leave  it  to  the  jury  to  pronounce  upon 
the  effect  of  the  evidence.(o) 

As  respects  evidence  upon  matters  of  fact,  (other  than 
documentary  facts,)  it  may,  it  is  conceived,  be  laid  dowa 
as  a  general  rule,  that  a  purchaser  can,  in  strictness,  re- 
quire evidence  of  all  facts  material  to  the  title  fiom  the 
date  at  which  its  regular  deduction  commences,  whether 
such  facts  are  to  be  used  as  positive  or  negative  proofs  ; 
that  is,  of  all  facts  whose  existence  must  be  either  proved 
or  assumed  in  order  to  establish  affirmatively  the  vendor's 
title,  e.  ff.,  the  heirship  of  a  vendor  who  claims  by  de- 
scent ;  and  of  ali  facts  whose  existence  must  be  either 

(n)  Doe  Y.  WaterUm,  3  Barn.  &  Aid.  149 ;  Wright  v.  Smythies,  10  East, 
409. 

(o)  EaifnfY.  Grocock,  6  Madd.  54;  Hillary  v.  WaOeTj  12  Ves.  see  p. 
270;  see  Baldwin  v.  Peach,  1  Y.  db  C,  Ex.  463,  which  however  was  not 
a  case  between  vendor  and  parchaser. 

tioQ  arose  whether  a  deed  respecting  lands  can  be  presumed  in  a  register- 
ing coxmiy.    The  English  act  for  registering  deeds  and  conveyances  in 
the  west  riding  of  Yorkshire,  on  which  act,  the  question  arose,  is  nearly 
the  same  as  our  general  registry  acts  in  the  United  States.    In  this  case, 
a  grant  of  coal  in  the  west  riding  of  Yorkshire,  was  sought  to  be  presumed, 
from  circumstances.    This  was  resisted,  on  the  ground  that  the  regis- 
try alone  was  evidence ;  and  it  was  not  registered.    It  was  contended  that 
the  omission  effectually  repelled  all  presumption  in  the  case.    The  point 
does  not  appear  to  have  been  decided.    But  on  the  argument  at  bar, 
Rex  V.  Lang  Buckby,  7  East,  45,  was  cited  and  would  seem  to  be  con- 
» elusive  that  such  a  case  presents  as  fair  a  subject  of  presumption,  as  any 
other.    In  the  latter  case  an  indenture  of  apprenticeship  had  been  lost, 
and  was  to  be  proved  by  parol ;  but  there  was  no  evidence  that  it  had 
ever  been  stamped ;  and  no  registry  of  that  fact  at  the  stamp  office,  where 
it  must  have  appeared,  if  there  had  been  no  irregularity.    But  after  near- 
ly twenty  years,  during  which  the  indentures  had  been  acted  upon  as  valid, 
the  court  held  that  the  evidence  of  non  registry,  was  not  sufficient,  per  s^, 
to  repel  the  presumption,  but  they  would  rather  suppose  that  the  paper 
bad  been  stampcfd,  and  that  the  proper  office  had  omitted  the  registry  by 
mistake. 
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cfaap-vm.  proved  or  assumed  in  order  to  establish  such  title  merely- 
by  displacing  the  known  or  presumptive  title  of  others  ; 
6.  g.^  the  failure,  determination,  or  release,  of  some  prior 
estate  or  incumbrance  whose  existence  is  either  jcuown 
or  may  be  presumed  as  between  vendor  and  purchaser : 
so,  also,  he  may  require  a  satisfactory  explanation  of  mat- 
ters which  tend  to  impeach  the  validity  of  the  abstracted 
instruments.(p) 
["^163]         *But,  as  a  general  rule,  a  purchaser  cannot  compel  the 
Jijjg^     vendor  to  procure  evidence  for  the  purpose  of  negativing 
^^J^l^if    mere  possibilities,  although  he  may  require  him  to  answer, 
S^iTpMM.  to  (he  l^st  of  his  knowledge,  any  relevant  question  on  the 
po!^<but    subject,  and  to  furnish  all  evidence  in  his  possession  or 
if  he  can,     powcr ;  c.  g,^  whcro  a  power  has  been  created,  and  there 
v^JmII^     is  no  trace  of  its  subsequent  execution,  the  purchaser, 
although  he  can  require  the  vendor  and  his  solicitors  to 
state  whether  to  their  knowledge  or  belief  the  power  was 
ever  exercised,  and  may,  perhaps,  compel  the  vendor  to 
make  a  statutory  declaration  upon  the  point,  cannot,  it  is 
conceived,  call  for  such  a  declaration  by  any  other  person ; 
neither  can  he  require  the  vendor  to  search  for  judgments 
or  other  incumbrances ;  so,  neither,  where  the  title  com- 
mences with  a  conveyance  by  a  person  who  conveys  as 
heir  at  law,  can  the  purchaser  require  any  other  evidence 
of  the  ancestor's  intestacy  than  such  (if  any)  as  is  in  the 
vendor's  possession  ;(f )  so,  where  a  vendor  is  or  has  been 
married,  the  purchaser  should  inquire  whether  any  settle- 
ment was  executed  on  his  marriage,  and,  if  this  were  the 
case,  may  require  to  see  the  settlement  if  in  the  vendor's 
possession  or  power ;  but  if  the  vendor  cannot  produce  it 
or  a  copy,  the  purchaser,  it  is  conceived,  must  rest  con- 
tent with  his  assurance  or  statutory  declaration  that  it  did 
not  affect  the  property  in  question,  although,  as  a  matter  ^ 
of  prudence,  he  should,  of  course,  make  inquiries  of  the 
wife's  family  on  the  subject:  in  fact,  the  general  rule 
would  seem  to  be,  that,  where  a  prima  facie  title  is  shown, 
the  purchaser  can  require  no  evidence,  not  in  the  vendor's 

(p)  See  Hobson  v.  Bell^  3  Jar.  190:  a  case  of  erasare. 
iq)  Sug.  486. 
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possession  or  power,  tending  to  negative  any  matter  the  ^^p-  ^"'- 
existence  of  which  may  not  be  pre$unied  either  from  the 
contents  or  nature  of  the  abstracted  documents  or  by  the 
ordinary  rules  of  law  or  equity. 

*And  it  seems  that,  where  a  prima  facie  title  is  show.n,      [*l^fl  ' 
the  purchaser  cannot  require  from  the  vendor  a  general  fhowkTif?  " 
explanation  of  circumstances  which  the  purchaser  may  fiiieTSfi^  <■ 
consider  to  be  of  a  doubtful  character,  but  must  confine  ««nerar sK' 
himself  to  questions  directed  to  the  particular  defect  which  ^l**"' . 
he  apprehends ;  where,,  for  instance,  a  tenant  for  life  with 
power  of  appointment  exercised  such  power  in  favor  of 
his  eldest  child,  and  the  father  and  child  then  concurred 
in  mortgaging  the  property,  (a  transaction  which  is  prima 
facie  valid  under  the  authority  of  M''QMeen  v.  Farqu- 
har,{r)  upon  a  suit  for  specific  performance,  and  an  ex- 
amination of  the  vendor  upon  interrogatories,  an  interro- 
gatory as  to  the  existence  of  an  underhand  agreement  that . 
the  child  should  join  in  the  mortgage  was  not  excepted  to 
by  his  counsel,  and  appears  to  have  been  considered  un- 
objectionable by  the  court ;  but  a  general  interrogatory  as 
to  "  what  was  his  motive  or  object  in  making  the  appoint- 
ment'' was  held  to  be  inadmi6sible.(«) 

And  where  an  appointment  had  been  made  under  simi-  ^J^^l|^ 
lar  circumstances  in  favor  of  an  eldest  child  who  joined  Jjjjjjjj  jj 
with  the  parents  in  mortgaging  the  estate,  and  upon  the  !i|^tk^^w'hk:h 
mortgagee  attempting  a  sale  one  of  the  younger  children  ^^Jd^''" 
gave  notice  to  the  purchaser  not  to  complete,  stating  that 
the  appointment  was  a  fraud  upon  the  power,  but  not 
alleging  any  fact  in  support  of  this  assertion,  and  did  not 
follow  up  the  notice  by  any  proceeding,  it  was  held,  that 
a  good  title  was  shown,  and  that  the  notice  did  not  oblige 
the  vendor  to  render  any  further  explanations.(0 
Where,  however,  a  will  had  been  executed  in  favor  of  buthM 

.  under  ape* 

(mter  alios)  the  medical  man  and  solicitor  of  the  testator,  I^Jf^^g^;^ 
and  the  heir  at  law  disputed  the  will  and  brought  an  eject-  JlSy/to"* 
ment,  but  a  verdict  was  given  for  the  defendants,  it  was,  ^n^2^^^ 
nevertheless,  held  by  Lord  Cottenham,  that  a  purchaser  StV^I^ZI^ 

at  law. 

(r)  11  Ves.  468. 

W  Pearse  v.  Pearse,  I  De  G.  &  S.  12,  IG  and  17. 

(0  Green  v.  Pulsford,  2  Beav.  70. 
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^^P-^^"''  *could  require  the  devisees  to  file  a  bill  to  establish  the 

will  against  the  heir.(u) 

Sidi^iom'^      I^  ^^s  ^^^  been  held,  that  the  purchaser  cannot  require 

romi^oica-  the  vendor  to  disclose  confidential  communications  made 

by  him  to  his  tolicitors  or  counsel,  or  cases  laid  before 

counsel  respecting  the  property,  although  the  same  were 

made  and  prepared  merely  on  behalf  of  the  vendor,  aiid 

not  during  a  suit,  or  during  a  dispute  or  after  the  threat 

of  a  suit.(t7) 

Where  the  title  is  derived  through  an  heir  who  took 

nmuTe"''  posscssiou  upou  the  grouud  of  the  assumed  invalidity  of 

beiif*^^  his  ancestor's  will,  which  professed  to  deal  with  the  es- 

aet€  lit  e.     ^^^^  ^  purchascr  may  require  the  production  of  the  will  or 

evidence  of  its  contents  :{w)  so,  on  a  sale  by  a  devisee  or 
party  claiming  under  him,  the  purchaser  may  require  tlie 
production  of  any  subsequent  will  or  codicil,  or  evidence 
of  its  cbntents  :{x)  what  the  rule  may  be  in  cases  where  a 
will  is  known  to  have  existed,  but  there  is  nothing  to 
indicate  that  it  purported  to  affect  the  property  in  ques- 
tion, seems  to  be  more  doubtful ;  the  purchaser  would,  no 
doubt,  be  entitled  to  see  either  the  original  or  the  best  evi- 
dence of  its  contents  which  the  vendor  had  the  means  of 
supplying  ;(y)  but  if  none  such  could  be  procured,  and, 
after  making  inquiries  on  the  subject,  no  special  grounds 
for  supposing  the  estate  to  be  affected  by  the  will  were 
found  to  exist,  the  purchaser,  it  is  conceived,  would  be 
obliged  to  take  the  title.(2r) 
SSJ/to  -^^^  ^^  ^^  ^^^  universal  practice,  where  a  descent  has 

^^laSiS!^!  occurred  within  a  recent  period,  to  require  proof  of  the 
ancestor's  intestacy  as  respects  the  property  offered  for 
[*166J  *sale,  even  although  no  trace  of  a  will  appears  on  the  title ; 
how  far  this  can  in  strictness  be  insisted  on,  (except  as 
respects  evidence  which  the  vender  may  have  in  his  own 
possession  or  power,)  is  perhaps  doubtful ;  the  length  of 

(tt)  Grove  Y,  Bastard,  12  Jur.  385 ;  2  Ph.  619. 

(«)  Pearse  v.  Pearse,  1  De  G.  &  S.  12. 

(iff)  StevcTis  V.  Onppy,  2  Sim.  &,  St.  439. 

{z)  See,  and  consider,  Howarth  v.  Smith,  6  Sim.  161. 

(y)  See  Cooper  v.  Emery,  Hayes  on  Conv.  573, 3ni  ed., 

(z)  See  the  remarks  of  V.  C.  Wigram,  2  Ha.  260. 


•  THE  ABSTRACT.  16^ 

time  which  may  be  considered  suffieient  to  render  such  ^^r-  ^"'- 
evidence  unimportant  must  depend  upon  the  state  of  the 
particular  title :  where  an  estate  has  been  repeatedly  sold 
or  mortg€Lged,  an  interval  of  thirty  or  forty  years  is  gen- 
erally considered  satisfactory. 
And  a  purchaser  is  not  entitled  to  copies  of  any  instru-  PureiMwr 

*  »  "^  cannot  re- 

men  tS  which  are  produced  merely  to  negative  a  possibility,  2?Sw:n.*'*'*** 

and  which  he  could  not  have  compelled  the  vendor  to  pro-  dUSdM**^ 

duce  if  they  had  not  been  in  his  possession.  d2S7"*''*' 

The  unsupported  statutory  declaration  of  the  vendor  as 
to  a  matter  of  fact  material  to  the  title,  afid  peculiarly 
within  his  own  knowledge,  is  not  such  evidence  thereof 
as  a  purchaser  is  bound  to  accept.(a) 

The  want  of  evidence  of  matters  of  fact,  f other  than  w»ni  of 

g  '  ^  proof  of 

documentary,)  as  well  as  of  the  existence  of  documents  gJ^JJJ 
conferring  a  title,  may,  however,  be  supplied  by  presump-  fc  JJHimJ. 
tion ;  and  the  rule  laid  down  in  Emery  v.  Chrocock^(b)  as  "•^ 
to  a  purchaser  being  bound  to  presume  whatever  a  judge 
at  law  would  clearly  direct  a  jury  to  presume,  applies  (it 
is  conceived)  generally,  although  not  universally,(c)  to 
questions  of  matters  of  fact  between  vendor  and  purchas- 
er.(rf) 

Thus,  where,  in  1801,  an  allotment  under  an  inclosure  pmramprwrn 
act  was  made  to  A.  in  lieu  of  four  acres  of  common  field  ^arc«hl*^^  ^ 
land,  the  court,  in  1847,  assumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  four  acres  formed  part  of 
five  acres  and  a  half  of  common  land  comprised  in  a  deed 
dated  in  1784  \{e)  but  the  vendor  was  held  bound  to  make 
^inquiries  on  the  subject,  and  to  produce  the  best  evidence      r*]67l 
in  his  power  of  the  five  acres  and  a  half  having  formed 
the  only  commonable  land  belonging  to  the  allottee.(/) 

(a)  Bodson  v.  BeU,  2  Beav.  17. 

(6)  Su'^a,  p.  162 ;  Madd.  54. 

(c)  See  Sug.  444. 

{d)  See  LMpham  v.  PUce,  Rolls,  1831 ;  cited  in  Atkinson  on  Market- 
able Titles,  397. 

(«)  Major  Y,  Ward,5UsL,  604. 

(/)  S.  C,  12  Jur.  476.  As  to  the  identity  of  lands  of  ecclesiastical  and 
collegiate  corporations,  see  8  and  3  Will.  IV.  c.  80j  of  enfranchised  co- 
pyholds, see  4  and  5  Vict.  c.  35,  s.  21 ;  and  of  lands  charged  with  tithe 
commntation  rent-charge,  see  1  Vict.  c.  69,  s.  9.    Evidence  of  modem 
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Chap,  yiii.  gQ^  also,  where  a  person,  whose  name  and  description 
ou^ut^  correspond  with  those  of  a  person  previously  named  in 
**"*'*•  the  title,  deals  with  the  property  in  a  manner  consistent 
with  the  supposition  of  the  two  being  identical,  such 
identity  must,  in  the  absence  of  any  reasonable  grounds 
for  suspicion,  be  assumed  by  a  purchaser ;  this  doctrine 
seems  to  be  supported  by  a  decision  in  the  case  of  the 
Braye  Barony,{g)  where  it  was  held  sufficient  to  identify 
A.  [described  in  the  ancient  record,  as  of  B.]  with  a  per- 
son named  A.  in  the  pedigree,  to  show  aliunde  that  the 
latter  held  land  in  B. 
oraeisin.  Scisin  may  be  presumed  from  facts  which  tend  to  show 
that  the  ancestor  or  testator  acted  as  if  he  were  the  owner 
of  the  premises;,  eg*.,  the  production  of  leases  which  he 
has  granted,  and  which  have  been  followed  by  possession 
or  payment  of  rent,(A)  or  of  a  grant  of  an  annuity  by  a 
person  in  possession,  and  which  states  that  A.  B.  is  the 
legal  owner  of  the  fee ;(/)  or  the  production  of  receipts  for 
rent  given  to  persons  who  are  proved  aliunde^  {e.  g.j  by 
the  production  of  land- tax  assessments,  entries  in  paro- 
chial rate-books,  &c.,)  to  have  been  in  the  occupation  of 
the  premises,  or  by  the  declarations  of  such  occupiers  that 
they  held  of  the  party  in  question :  but  mere  personal  oc- 
cupation, although  sufficient  to  raise  a  presumption  of  title 
[*168]  in  ejectment,(^')  does  not  appear  to  have  that  effect  as  be- 
tween vendor  and  purchaser.(A:) 

Strips  of  waste  lying  beside  an  ancient  highway  or  a 
river  are,  together  with  the  soil  to  the  middle  of  the  way 
or  river,  presumed  to  belong  to  the  owner  of  the  adjoining 
inclosed  lands :(/)  this  presumption  however  seems  to 
arise  only  as  between  such  owner  and  the  lord  of  the  ma- 
usage  is  admissible  upon  the  question  as  to  what  passed  under  ancient 
grants ;  Duke  of  Beaufort  v.  Mayor  ofStoatisea^  3  Exch.  R.  413. 

{g)  Cited  Hub.  on  Ev.  405. 

(A)  See  Clarkson  v.  Woodhouse,  5  Dum.  &  E.  412;   WhUe  v.  Lisle,  ^ 
Madd.  214;  WelcoTnev.  Upton,  6  Mee.  &  W.  53G. 

(/)  Doe  V.  CovMhred,  7  Ad.  &  EI.  235. 

( j)  Doe  V.  Penfold,  8  Car.  &  P.  536. 

(A)  See  13  Ves.  122;  Hub.  on  Ev.  131. 

(/)  1  Jarm.  Conv.  by  S.  79,  and  cases  there  cited ;  and,  in  particular, 
Lord  Tenterden's  juda^ment  in  Steel  v.  PrickeU,  2  Stark.  463. 
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nor;  and  does  not  apply  as  between  parties  deriving  title  chap.  vni. 
through  different  conveyances  from  a  former  owner  of 
both  the  inclosed  and  waste  land  ;(m)  and,  even  as  against 
the  Lord  of  the  Manor,  the  presumption  is  rebutted  by  the 
circumstance  of  the  strip  communicating  with  a  common 
or  other  large  piece  of  waste  :{n)  or  by  the  fact  that  other 
adjoining  strips,  similarly  circumstanced,  are  held  ad- 
versely to  the  landowner.(o) 

And  seisin  being  once  proved,  or  presumed,  will  be  pre-  SJ.^^Jf'^^^" 
sumed  to  have  continued  until  the  contrary  is  shown.(p)  "•""»• 

Intestacy,  also,  is  a  fact  which,  strictly  speaking,  does  or  intestacy. 
not  admit  of  proof,  but  is  merely  matter  of  presumption ; 
letters  of  administration  are,  in  the  absence  of  special  cir- 
cumstances, received  by  conveyancers  as  raising  a  suffi- 
cient presumption  of  intestacy ;  so,  a  will  or  probate  of  a 
will  not  affecting  the  estate  in  question  nor  putting  the 
heir  to  his  election,  is  received  for  the  like  purpose. 

So,  also,  it  will  be  presumed  that  persons  who  have  or  official 
acted  in  official  capacities  were  duly  appointed  thereto.  m«nia- 

(?)[!] 

(«)  W'aife  V.  £rifl,  6  O.  B.  487. 

(»)  Chose  V.  West,  7  Taunt.  39. 

(o)  Doe  V.  Hampson,  4  C.  B.  267. 

0»)  Cochium  V.  Farter,  Sir  T.  Jones,  183. 

(q)  See,  as  to  Inclosore  Commissioners,  Casamajor  v.  Strode,  5  Sim. 
87, 98 ;  2  Myl.  &  K.  706 ;  as  to  Charchwaidens,  GawoiU  v.  UUing,  9  Jar. 
1081,  Er. 

[1]  In  the  case  of  all  public  officers,  from  the  highest  to  the  lowest, 
proof  that  they  are  reputed  to  be,  or  have  acted  as  such,  is  sufficient,  with- 
out the  production  of  their  appointments.    1  Phil.  Ev.  226. 

It  has  been  held  in  Connecticut  that  a  clergyman,  in  the  administration 
of  marriage,  is  a  public  officer,-  and  his  acts  as  such,  in  the  celebration 
of  marria^  was  admitied  as  prima  facU  proof  of  his  qualification,  with- 
out higher  evidence.  Ooshen  v.  Stonington,  4  Conn.  Rep.  209.  Proof 
that  an  inilividual  had  executed  and  returned  a  writ  directed  to  him  as 
coroner,  has  been  held  sufficient  evidence  of  his  being  commissioned  as 
such  without  proof  of  his  commission.  Yotmg  v.  Com.,  6  Binn.  Rep.  88. 
The  collector  and  trustees  of  a  school  district  may  be  proved  such,  by 
their  acts  and  reputation.  3fCoy  v.  OwrHs,  9  Wend.  17.  And  persons 
acting  pnbUcly  as  officers  of  a  corporation,  are  presumed  rightfully  in 
office.  U.  S.  V.  Da/nbridge,  12  Wheat.  70 ;  AU  Saints^  Chwrch  v.  Laoett, 
1  Hall's  Rep.  191.  See  also,  Porter  v.  Duther,  3  Johns.  Rep.  431 ;  Berry- 
man  V.  Wise,  4  Term  Rep.  366 ;  Turner  v.  FendaU,  1  Cranch,  117 ;  Ver^ 
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<^p-^^'      So,  it  is  conceived,  that  the  statutory  presumption  *that 
ofpenoQ     the  person  last  entitled  to  land  was  the  purchaser,  and 

last  entitled  *' 

haying  been  the  stock  of  desccut  uuder  the  late  Inheritance  Act,  would 

the  purcha-  ' 

!f  dSomt!^*  hold  good  as  between  vendor  and  purchaser  ;(r)  it  is  ob- 
served by  Mr.  Hubbtzck,  in  his  very  valuable  and  elaborate 
work  upon  evidence,(5)  that  the  presumption  cannot  safe- 
ly  be  relied  on  by  the  conveyancer,  because  it  might,  after 
completion,  be  shown  in  litigating  the  title  that  such  own- 
er did  not  purchase  but  inherited  the  land,  and  that  the 
vendor,  though  the  heir  of  the  immediate,  was  not  the 
heir  of  the  more  remote  ancestor ;  this,  no  doubt,  is  true ; 
but  in  every  case  of  presumption  there  is  a  like  risk  of  the 
conclusion  being  shown  to  be  unfounded:  the  question  is, 
not  whether  the  purchaser  may  not  require  the  vendor  to 
make  inquiries,  and,  if  possible,  procure  evidence  on  the 
subject ;  for  to  this,  as  in  the  allotment  case,(^)  he  would, 
no  doubt,  be  entitled  ]{u)  but  whether,  if  such  inquiries 
prove  unavailing,  the  statutory  presumption  can  be  got  rid 
of:  the  question  is  one  of  no  very  general  importance,  for 
it  can  only  arise  in  cases  where  the  commencement  of  the 
title  is  evidenced  merely  by  possession  and  acts  of  owner- 
ship ;  and,  even  then,  if  forty  years  have  elapsed  since 
the  death,  any  adverse  claim  must  in  all  ordinary  cases 
have  been  barred  by  the  Statute  of  Limitations. 
S?SIItuSl??f  Thus,  also,  (to  come  to  matters  of  pedigree,)  it  is  a  ge- 
of®S^c7  J^^ral  presumption  of  law  that  a  child  born  in  wedlock, 
jJ^oS™  ^^^^  *  ^^y  aft^r  the  marriageXt?)  is  the  child  of  the  hus- 
band ;  and  this,  although  the  parties  have  separated  by 
voluntary  agreement,(ir)  and  the  wife  be  living  in  adul- 

(r)  See  3  &  4  WiU.  IV.  c.  106,  s.  2. 

(i)  Page  121. 

(t)  Major  V.  Wardj  5  Ha.  604;  su^a^  p.  166. 

(tt)  Sag.  550, 

(v)  See  Co.  Litt  244,  a. 

(to)  Pimshof  St.  Cfeorgey.  Si.  Margaret^  1  Salk.  123. 


fum  V.  East  Hartford,  3  Conn.  Rep.  475 ;  Lessee  of  WiUink  v.  Miles,  1 
Peter's  C.  C.  Rep.  429  j  Sawyer  et  aX.  v.  Steele,  3  Wash.  C.  C.  Rep.  464. 
Cowen  &  Hill's  notes,  449,  450,  part  1. 
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tery  :(ar)  but  the  presumption  does  not  arise  in  the  case  'of  ch*p- vni 
a  child  born  after  an  interval,  exceeding  the  usual  period 
of  gestation,  since  the  date  of  a  divorce  a  mensa  et  ihoro;{j/) 
or,  it  is  imagined,  since  the  commencement  of  the  suit  in 
the  Ecclesiastical  Court ;  the  ordinary  presumption  is  not  how  n. 
to  be  rebutted  by  circumstances  which  create  only  doubt 
and  suspicion ;  but  it  may  be  wholly  removed  by  proper 
and  sufficient  evidence,  showing  that  the  husband  was, 
1st,  incompetent ;  2ndly,  entirely  absent  at  the  period  du- 
ring which  the  child  must  in  the  course  of  nature  have 
been  begotten,  or  3rdly,  only  present  under  such  circum- 
stances as  afford  clear  and  satisfactory  proof  that  there 
was  no  sexual  intercourse  ;(2;)  and  it  also  seems  that 
where  the  interview  between  the  husband  and  wife  has 
not  been  such  as  to  raise  an  irresistible  presumption  of 
the  fact  of  sexual  intercourse,  the  subsequent  conduct(a) 
of  the  parties  may  be  referred  to  for  the  purpose  of  estab- 
lishing the  fact  of  non-intercourse ;  e.  g.,  the  circumstance 
that  the  wife  who  was  living  in  adultery  concealed  the 
birth  of  the  child,  that  the  husband  acted  up  to  his  death 
as  if  no  such  child  were  in  existence,  and  that  the  adul- 
terer aided  in  concealing  the  birth  and  subsequently  rear- 
ed and  educated  the  child  and  left  it  all  his  property  by 
his  will  :(6)  the  old  doctrine  of  quatuor  maria  has  been 
long  exploded.(c) 

(z)  Bwry  v.  PMUpot,  3  Myl.  &  K.  349';  Morris  v.  Davies,  5  CI.  &  F. 
163 ;  Hargrave  v.  Hwrgrave^  9  Bear.  555;  The  Queen  v.  T%e  InhdbUaTUs 
of  Martsfield,  1  Ad.  &  E.  N.  S.  444. 

(y)  Parish  of  8t.  George  v.  St.  Margaret^  1  Salk.  133. 

(z)  Per  Lord  Langdale,  in  Hargrave  v.  Hargrave^  9  Beav.  555.  His 
Lordship  pats  another  case,  viz.,  that  of  ^^  the  entire  absence  of  the  hus- 
band, so  as  to  have  no  interconrse  or  communication  of  any  kind  with  the 
mother :"  bat  this  seems  to  be  an  nnnecessary  extension  of  what  is  above 
stated  as  the  second  proposition. 

(«)  But  the  evidence  and  declarations  of  either  the  wife  or  husband  are 
inadmissible ;  see  Hub.  on  Ev.  382,  383 ;  and  see  5  CI.  &  Fin.  p.  331 ; 
bat  see,  also,  Hargrave  v.  Hargrave ^  3  Car.  Sl  Kir.  701. 

(3)  Morris  v.  Davies,  5  Ci.  &  Fin.  163 ;  Saye  and  Sele  Barony,  1  H.  L. 
C.  507 ;  and  see  Bwry  v.  Philpot,  3  Myl.  &  K.  349 ;  Clarke  v.  Maynard, 
6  Mad.  364. 

(c)  See  Pe-ndreH  v.  Pendrell,  3  Stra.  935 ;  and  see,  on  the  general  sub- 
ject, Banbuay  Peerage  Case^  1  Sim.  d&  St  153 ;  Morris  v.  Davies^  5  CI.  db 
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^^^  ^^^^'     *So,  where  eridence  of  marriage  cannot  be  procnred, 
oH^Sis^,  the  deficiency  may  be  supplied  by  presamptioos  arising 
either  from  cohabitation  preceded  by  the  osnal  prelimi- 
naries of  marriage,  or  by  the  conduct  and  behaTiour  of  the 
parties  during  cohabitation  and  by  the  general  reputation 
of  the  fact  of  marriage ;  for  instance,  in  the  cases  of  the 
Roscommon  Earldom  sud  Stafford  Barony, {d)  the  execu- 
tion of  marriage  articles,  and  the  grant  of  a  royal  license 
to  the  intended  husband  to  marry  his  brother's  widow, 
were  respectively  admitted  as  raising  a  presumption  that 
the  subsequent  cohabitations  had  been  preceded  by  mar- 
riage ;  so,  in  the  case  of  the  Says  and  Sets  Baronyjfje) 
the  fact  of  the  cohabiting  parties  having  visited  with 
families  of  respectability  was  successfully  relied  on  as 
raising  a  presumption  of  marriage ;  so,  in  Lord  Ochil- 
treis  caseJ(J)  the  baptism  of  a  child  as  if  legitimate  was 
held  to  raisei,a  like  presumption :  but  where,  as  in  Scotland, 
mere  consent  will  constitute  marriage,  cohabitation,  if  in 
the  beginning  illicit,  will  continue  to  bear  that  character, 
unless  it  be  clearly  changed  by  the  parties.(g') 

Decisions,  on  such  points,  in  Peerage  claims,  are  it  may 
be  remarked,  of  higher  authority  between  vendor  and  pur- 
chaser than  similar  decisions,  even  by  the  House  of  Lords, 
in  adverse  claims  to  property ;  inasmuch  as,  the  claimant 
of  a  Peerage,  like  a  vendor,  is  required  to  show  not  mere- 
ly a  better  title  relatively  to  any  other,  but  to  show  that 
the  title  is  absolutely  and  exclusively  in  bimself.(A) 
ZrSaSiS^      *^^'  ^^^  mere /oc^wm  of  marriage  being  proved,  the  law 
will  raise  every  possible  presumption  in  favor  of  the  exist- 
ence of  circumstances  essential  to  its  validity.(i) 
"JSo725       *As  between  vendor  and  purchaser,  no  presumption  of 
f *  172]' '   ^^^^  arises  from  the  mere  fact  of  a  person  having  been 

Fin.  262  \  Hub.  on  £v.  p.  393  et  seq. ;  Saye  and  Sele  Barony,  1  H.  L.  C. 
507. 

(d)  Cited  in  Hub.  on  Ey.  p.  257 ;  and  see,  in  ejectment,  Doe  v.  Graze- 
brook,  4  Ad.  &  El.  N.  S.  406. 

(«)  Cited  in  Hub.  on  E\r.  347. 

(/)  [A  Ssotch  Peerage  case,]  Hub.  on  Ev.  219. 

(g)  Lapdey  v.  Griersan,  I  H.  L.  C.  498,  506. 

(A)  See  Hub.  on  Ev.  63. 

(t)  Piers  V.  Piers,  2  H.  L.  C.  331. 
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unheard  of  for  seven  years ;( J )  nor  can  any  precise  period  ^'^p  ^"- 
be  £xed  upon  which  will  raise  such  a  presumption  ;  but 
every  case  must  depend  upon  its  own  particular  circum- 
stances ;  for  instance,  in  a  case  like  that  of  the  President 
steam  vessel,  never  heard  of  after  setting  out  to  cross  an 
open  ocean  like  the  Atlantic,  the  courts  would  probably 
at  the  end  of  seven  years  presume  the  death  of  all  parties 
on  board,  even  as  between  vendor  and  purchaser ; (A:) 
while  they  might  hesitate,  even  after  a  very  much  longer 
period,  to  come  to  the  same  conclusion,  between  vendor 
and  purchaser,  in  the  case  of  a  vessel  supposed  to  have 
been  lost  in  navigating  an  ocean  thickly  studded  with 
islands,  like  the  Paciiic.[l] 

(i)  Hub.  on  Ev.  179. 

Ik)  See  SiUick  v.  Booth,  1  Y.  &  C.  C.  C.  117. 
J — . 

[1]  In  New  York,  if  any  person  upon  whose  life  any  estatepr  tenements 

depend,  remains  beyond  sea,  or  absents  himself  from  the  state,  or  elsewhere, 

for  seven  years  together,  such  person  is  accounted  naturally  dead,  in  any 

action  concerning  such  lands  or  tenements,  in  which  his  death  comes  in 

question,  unless  sufficient  proof  be  made  in  such  case,  of  the  life  of  such 

person.  (1  N.  Y.  R.  S.  749,  sec.  6.)    In  New  Jersey  seven  years  absence 

from  the  state  raises  the  presumption  of  death,  which  however,  may  be 

rebutted  by  proof  that  the  absentee  has  been  alive  within  that  period. 

Wambougk  v.  Schenk,  1  Penn.  Rep.  229.    In  Pennsylvania,  proof  that 

a  person  has  not  been  heard  of  for  seven  years,  is  sufficient  to  rebut  the 

presumption  of  life ;  and  the  lapse  of  twenty  four  years,  without  proof 

of  inquiry  or  other  circumstances,  is  enough  to  warrant  the  presumption 

that  a  person,  of  whom  nothing  has  been  heard  for  that  length  of  time,  is 

dead.    Jnnis  v.  Campbell,  et  al.  1  Rawle,  373.    In  South  Carolina  seven 

years  absence  from  the  state  is  ground,  for  presuming  death.     Woods  v. 

Woods'  admr.  2  Bay  Rep.  476.    In  Massachusetts,  the  mere  absence  of 

a  person  from  the  state,  without  being  heard  from,  for  seven  years,  is 

sufficient  to  raise  the  legal  presumption  of  death.    Newman  v.  Jenkins, 

10  Pick.  Rep.  515.    In  Kentucky  to  justify  the  presumption  of  death 

after  seven  years  absence,  the  person  must  be  proved  absent  for  that 

period,  out  of  the  country  of  his  residence.    Spurr  v.  THmtiU,  1  Marsh. 

Rep.  278 ;    HaU  v.  Orm,  1  Hardin's  Rep.  479.    Ignorance  in  a  family 

of  the  existence  of  one  of  the  children,  who  had  gone  abroad  at  the  age  of 

twenty  two,  unmarried,  and  had  not  been  heard  of  for  upwards  of  forty 

years  is  sufficient,  with  other  circumstances,  to  warrant  the  presumption 

of  his  death  without  issue.    McOmJb  v.  Wright,  5  John.  Ch.  Rep.  263 ; 

15  Mass.  Rep.  305 ;  1  Hayw.  Rep.  373.    See  Cowen  &  Hill's  notes  part 

1  p.  483.    When  a  person  leaves  his  usual  home  and  place  of  residence, 

for  temporary  purposes,  and  is  not  heard  of,  or  known  to  be  living,  for  the 

term  of  seven  years,  the  legal  presumption  is  that  he  is  dead.    Loring  v. 
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as  between 
advene 
claimant 
to  propertj, 


Chap.  vnL  There  have  been  many  decisions  upon  the  above  point 
as  between  adverse  claimants  to  property ;  for  instance, 
the  mere  absence  beyond  seas  of  a  mortgagor  for  thirty 
years  without  being  heard  of,  was,  in  an  old  case,  held 
sufficient  to  entitle  the  heir  to  reedem ;(/)  so,  as  between 
parties  claiming  under  a  will,  the  death  of  the  legatee  has 
been  presumed  from  absence  in  America  without  tidings 
or  reply  made  to  advertisements  for  twenty-two  years  ;(m) 
so,  in  the  recent  case  of  Cuthbert  v.  Purrier,{n)  where  a 
fund  was  set  apart  to  answer  an  annuity  to  a  native 
woman  in  India,  of  whom  nothing  had  been  heard  since 
1816,  Lord  Ck)ttenham,  in  1837,  ordered  payment  of  the 
principal  to  the  party  entitled  subject  to  the  annuity,  with- 
out requiring  any  security  to  refund  ;(o)  so,  in  Dowley  v. 
Winfieldj{p)  (an  administration  suit,)  Y.  C.  Shadwell  pre- 
sumed *the  death  of  a  legatee  who  when  of  the  age  of  seven- 
teen, hadxieserted  his  ship  at  one  of  the  Sandwich  Islands, 
and  had  not  been  heard  of  for  twelve  years ;  and  in  a 
modern  case  his  honor  ordered  payment  out  of  court  of 
a  sum  of  money  to  the  administrators  of  a  person  who 
had  gone  to  America  and  had  not  been  heard  of  for  seven 
years.(y) 

As  respects  the  time  of  death,  the  presumption,  in  cases 
of  adverse  claims  to  property,  is,  that  the  absent  party 
died  at  some  time  within  the  first  seven  years  after  he  was 
last  heard  of;  but  there  seems  to  be  no  settled  rule  of 
presumption  as  to  the  particular  time  at  which  death  oc- 
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(I)  Masten  v.  Cookson,  3  Eq.  Ca.  Abr.  414. 

(m)  Rust  y.  Baker,  8  Sim.  443. 

(n)  2  Ph.  199. 

(0)3  Ph.  seep,  200. 

(jp)  14  Sim.  277 ;  and  see  Watson  v.  England,  8  Jar.  1062 ;  14  Sim.  28. 

(^)  Dunsmure  v.  BouUUrson,  5  Jur.  958. 


SUinemanj  1  Met.  Rep.  204.  Vide  2  Stark.  Ev.  457;  6  East,  85.  But 
this  presumption  may  be  rebutted  by  counter  evidence,  or  by  a  conflicting 
presumption.  Jb.  Vide  2  Campb.  113 ;  2  Bam.  &  Aid.  386.  To  jus- 
tify the  presumption  of  death  from  seven  years  absence,  the  absence  must 
be  from  the  country  of  the  absentee's  residence.    1  J.  J.  Marsh.  163. 
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curred  ;(r)[l]  this  may  be  presumed  from  circumstances ;  cJ»»p  vra. 
e.  ^.,  the  fact  of  the  party,  when  last  heard  of,  being  in  a 
bad  state  of  health,  and  having  arranged  to  return  to  his 
iKends  in  six  months,(9)  or  the  state  of  weather  succeed- 
ing the  departure  from  port  of  a  ship  which  is  never  after- 
wards heard  of;(/)  in  Dawlejf  v.  Winjield,{u)  the  court, 
in  the  absence  of  any  special  circumstances,  presumed 
that  the  legatee,  who  had  left  his  ship  in  the  spring  of 
1832,  died  before  the  death  of  the  testator,  which  occur- 
red in  September,  1833 ;  and  the  legatee's  share  was  paid 
over  to  other  parties  on  their  giving  security  to  refund : 
in  Outhbert  v.  PMmer,(i?)  the  court  ordered  the  entire 
accumulations  of  the  annuity,  from  the  time  when  the 
annuitant  was  last  heard  of,  to  be  paid  over  to  the  party 
entitled  subject  to  the  annuity,  on  bis  giving  his  bond  to 
refund. 

So,  also,  on  an  adverse  claim  to  property,  the  court  will,  pmumption 
from  general  circumstances,  draw  its  own  conclusions  upon  ronhip. 
*the  question  of  survivorship  between  parties  who  are  sup-      [*1741 
posed  to  have  perished  at  or  about  the  same  time.(tn;)[2] 

(r)  Doe  V.  Nepecm.  5  B.  d&  Ad.  86. 

(5)  WdtsUr  V.  Birchmore,  13  Ves.  362. 

(0  SaUck  V.  Booth,  1 Y.  &  C.  C.  C.  117. 

(1*)  14  Sim.  277. 

Iv)  2  Ph.  199,  mpra;  and  see  GrissaU  v.  Stdfox^  9  Jur.  890,  V.  C.  K.  B. ; 
WUcock  V.  Purchase,  9  Jur.  891,  V.  C.  E. 

(vv)  SUHck  y.  Booth,  1 Y.  d^C.  C.  C.  121 ;  ee^LapsUyY.  Orierson,  1 H. 
L.  C.  498 ;  see,  with  reference  to  the  question  in  the  weU-known  case  of 
General  Stanwix,  (Feame's  Posthumous  Works,)  SaUerthwaUe  v.  Powell^ 
1  Curt.  705. 

[1]  If  a  man  depart  beyond  seas,  and  is  not  heard  of  after,  whether,  at 
the  end  of  seven  years,  his  death  must  be  presumed  to  have  occurred  then, 
or  at  the  time  he  was  last  heard  of.  Godfrey  v.  Schmidt,  Cheves'  Eq.  Rep. 
57.  But,  to  quiet  a  title  under  twenty  years'  possession,  the  death  of  one 
who  had  gone  beyond  seas,  and  was  never  after  heard  of,  was  dated  from 
his  departure.  lb.  The  presumptions  arising  from  twenty  years'  pos- 
session, begin  to  run  from  the  commencement  of  the  actual  possession ; 
not  (as  with  statutory  limitations,)  from  the  time  when  a  cause  of  action 
accrued  to  the  contesting  party.  R.  Presumption,  by  lapse  of  time, 
against  one  who  had  been  under  a  disability  to  sue,  must  rest  on  twenty 
years  clear  of  the  disability.  But  one  beyond  seas  will  not  be  considered 
as  under  any  disability,  so  as  to  entitle  him  to  a  deduction  of  the  seven 
yean  allowed  him  by  law,  for  prosecuting  his  suit.    B, 

[2]  A  father  seventy  years  old,  and  his  daughter  thirty-three  years  old, 


chaoer. 
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<^P'^"^-  Such  presumptions,  however,  would  not  necessarily  be 
Rules  upon,  made  as  between  vendor  and  purchaser  ;(ir)  and  the  above 
advene  cases  must  be  considered  as  guides,  rather  than  as  autho- 
pSttbiVa!^  rities,  for  the  conveyancer ;  in  the  case  oiDowley  v.  TFi;f- 
^^d  pS'^Wj  in  particular,  the  presumption,  not  only  of  the  time 
but  even  of  the  fact  of  death,  (admitting  its  propriety  for 
the  purpose  of  enabling  the  court  to  distribute  testamenta- 
ry assets,)  would  evidently  be  of  an  extreme  character  if 
made  upon  a  question  of  title ;  the  mere  fact  of  a  young 
sailor,  who  deserted  his  ship  in  the  Sandwich  Islands,  not 
being  heard  of  for  twelve  years,  can  scarcely,  as  a  matter 
of  common  sense,  be  considered  to  raise  a  stronger  pre- 
sumption of  his  death,  than  would  the  lapse  of  an  equal 
interval  of  time  in  the  case  of  any  other  person  of  the 
same  age  respecting  whose  existence  no  inquiry  whatever 
had  been  made :  in  such  cases  the  court  may  be  supposed 
to  be  (perhaps  insensibly)  influenced  not  only  by  a  sup- 
position that  the  party  may  be  dead,  but  by  the  feeling 
that,  if  alive,  he  will  probably  never  return  to  claim  the 
property :  it  has,  moreover,  been  observed  in  a  recent  case, 
by  the  same  learned  judge  who  decided  Dowley  v.  Win- 
field^  that  the  old  presumption  of  death  from  absence  is, 

(it)  SeeSng.444. 

being  on  board  a  steamboat  that  was  lost  at  sea,  both  perished  in  the  same 
calamity,  and  no  special  circumstances  were  known  which  tended  to 
prove  that  one  died  before  the  other.  Held,  that  there  was  no  legal  pre- 
sumption that  either  survived  the  other,  but  that  it  must  be  presumed  that 
both  died  at  the  same  instant.    Coye  v.  Leadi^  8  Met.  Rep.  371. 

B.  and  his  wife  perished  on  board  of  a  steamboat  at  sea,  by  the  explo- 
sion of  one  of  the  boilers,  which  shattered  the  vessel,  and  caused  it  to  fall 
to  pieces  and  sink  in  about  half  an  hour.  Upon  evidence  that  Mrs.  B. 
was  seen,  and  was  heard  to  call  loudly  for  her  husband  immediately  after 
the  disaster,  and  that  he  was  not  heard  to  answer,  nor  was  heard  or  seen 
at  any  time  after  the  explosion ;  held,  that  Mrs.  B.  had  survived  her  hus- 
band. PeU  V.  BdlVi  erVi,  Cheves'  Eq.  Rep.  99.  Such  general  considera- 
tions as  age,  health,  &c.,  may  be  resorted  to,  to  aid  conjecture ;  but,  where 
there  is  any  evidence  whatever,  even  though  it  be  but  a  shadow,  it  must 
govern  in  the  decision  of  the  fact.  lb.  It  seems,  where  the  benefits  of 
survivorship  were  not  mutual,  the  burthen  of  proof  rests  on  the  side  of  the 
party  to  whom  the  survivorship  would  have  been  beneficial.    lb. 
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owing  to  the  increased  facilities  for  travelling,  becoming  ^*p-  '^^^- 
daily  more  untenable.(:r) 

Failure  of  issue  is  a  negative  fact  of  which  no  evidence,  PnwumpUon 

^  '  of  failure  of 

Strictly  speaking,  is  capable  of  being  given  ;  all  that  can  >^®* 
be  done  is  to  prove  facts  which  raise  a  presumption  of  the 
want  of  issue ;  this  proof,  according  to  Mr.  Hubhadcjj/) 
•may  consist  "  either  of  the  testimony  of  Uving  witnesses  [*175] 
having  the  means  of  knowledge,(z)  the  declarations  of 
deceased  relatives,  or  family  reputation  otherwise  estab- 
lished," and  which  appears  to  extend  to  indirect  or  cir- 
cumstantial declarations,(a)  and,  (in  conveyancing  prac- 
tice,) to  include  declarations  or  affidavits  by  persons  ac- 
quainted with,  although  not  actually  members  of  the  fa- 
'mily  ;(ft)  "  or  of  facts  or  circumstances  irreconcileable  with 
or  opposed  to  the  hypothesis  that  there  are  any  legitimate 
descendants  of  the  supposed  ancestor ;"  such  as  facts  which 
tend  to  show  the  celibacy  of  the  party,(c)  the  non-mention  .• 

of  issue  in  wills(c;{)  and  other  documents  in  which  issue, 
if  existing,  would  naturally  be  noticed,  and  the  devolution 
of  dignities  or  property  upon  the  assumption  of  the  want 
of  issue. 

Many  cases  have  occurred  in  which  the  Court  of  Chan-  JSSSfaSS 
eery  has  paid  out  of  court  money,  the  title  to  which  de-  |i;jgj;^£ 
pended  upon  the  presumption  that  females  of  advanced  f"' 
age  were  incapable  of  having  issue  ;(c)  fifty-five  appears 
to  have  been  the  earliest  age  at  which  such  presumption 
has  been  acted  on,  the  female  being  unmarried,  and  the 
parties  receiving  the  money  being  required  to  eater  into 

{x)  See  WatsmiY,  EngUmd,  14  Sim.  28;  see  Hemming  v.  ^^s,  15 
Sim.  550. 

(y)  P.  203. 

(z)  As  to  which  see  the  late  case  of  Hemming  v.  SpierSj  15  Sim.  550,  (a 
case  between  vendor  and  purchaser;)  and  the  cases  upon  peerage  claims 
cited  Hub.  on  Ev.  p.  204. 

(a)  See  cases  on  peerage  claims,  cited  Hub.  on  Ev.  p.  205. 

(b)  Ibid,  230. 

{e)  See  Hemming  v.  Spiers,  15  Sim.  550. 

(d)  Hungate  v.  Oascoyne,  2  Ph.  25. 

(e)  See  Len^  v.  Hodges,  Jac.  585 ;  Brown  v.  Pri/ngU,  4  Ha.  124,  and  ear- 
lier cases  there  cited ;  see  the  judgment  in  Brandon  v.  Woodtharpe,  10  Beav. 
463,  where  the  practice  was  admitted,  although  from  other  circumstances 

payment  was  refused. 

27 
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**"   tbe^r  T'GoygL'tXiv:<.j-  to  i^fccd  ia  the  eroat  uf  inr 

aiid  biiTiog  ;^%-^:  «a  a  iaie  cast,  f '  vluse  sj£  wcmau 
vas  fiitj-eighl  aod  unmanied.  the  Y.  C.  fAmimu^  zr^KKd 
pajnneul  v.tLout  lequiiiog  any  leoozoizaoioe:  we  are  doc 

*yoneA  case  io  vbich  a  ciie  or^iec-icnc  oft 


f'lTG'  '>'ich  a  pfesiUD[KioD  has  been  fineed  iqxai  a  |iGrc&aaer, 
aiihou^  upon  general  pnociples.  ii  seems  that  soch  a 
coofie  woolcL  if  neoessajy,  he  adopted ;  it  b^i^  a  nsoral, 
and  not  a  naubemalifal  certajpty,  of  a  good  ritky  which  a 
parchaaer  ean  reqoiiefromaTewlor:^^;  tbeeoortsdonoc 
appear  to  have  erer  acted  upoa  a  siimlar  prpaaimptioo  in 
the  caae  of  a  iiiale,aod  there  aie  obTiom  leasoos  why  the 
doctrine  should  not  be  so  extended. 
?^»I  T^  '^^  ordinary  evidence  of  the  facts  of  biith,  mairiagey 
*'^  %7  ^.  and  death.(A)  consists  of  certified  extracts  from  the  paro- 
iT^riaT^  chial  registers,  ox  from  the  general  register,  established 
f'i^^A  by  the  6  and  7  Will.  IV.  c.  86,  ai>d  amended  by  the  1  Yict. 
c.  22 :  and  by  declarations  as  to  the  identity  ci  the  par- 
ties ;  the  parochial  registers  are  doc,  as  a  general  rale, 
evidence  of  the  time  or  order  of  btith.^t)  althongb  they 
ni^y  go  far  to  enable  the  practitioner  to  Ibrm  an  opiniou 
upon  these  points ;  nor  do  they  seem  to  be  evidence  of  the 
time  of  death,  except  so  fitf  as  by  showing  that  it  must 
have  occurred  before  the  date  of  the  borial.  trf"  which  they 
seem  to  be  evidence  :(j)  and  they  are  evidence  of  the  time 
as  well  as  of  the  fact  of  marriage.^i^;t  Under  the  6  and  7 
WilK  IV,  c.  &j,  the  birth  or  death,  and  aoC  the  baptism  or 
bi^rial,  is  the  subjc'^t  of  registraiMO :  th«  date  forms  part 
of  the  entry  required  by  the  act,  and  certified  copies  of 
the  entries  are  to  be  received  as  eTidmee  of  the  birth, 
death,  or  marriage,  to  which  the  same  relate :(/)  it  may, 
however,  be  doubted  whether  a  purchaser  could  be  com- 
pelled to  accept  a  certijficate  of  death  as  evidence  of  the 

{/)  MtUt  V.  Knighl,  12  Jur,  Wii&. 
(g)  2Atk.  19;  «ee  12 Ves.3»2. 

(A)  As  to  recital  of  death  of  cettm  que  vie  in  renewed  eccksinstical  lease 
being  evidence,  vide  tupra^  IM. 
(t)  See  1  Moo.  $l  Rob.  389. 
U)  Hub.  on  Ev.  184. 
(k)  Doe  v.  Barnes,  1  Moo.  db  Rob.  3H6. 
(0  Sect.  38. 
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fact,  unless  some  sufficient  reason  were  given  for  the  non-  chap,  virr. 
production  of  the  certificate  of  burial  :(m)  extracts  from 
non-parochial  •registers  have  long  been  received  by  con-  [*17T] 
veyancers  as  evidence  ;  and  by  the  3  and  4  Vict.  c.  92,  the 
non-parochial  registers  deposited  under  the  provisions  of 
that  act,(/i)  and  certified  extracts  therefrora,(o)  are  made 
evidence  in  the  courts  of  law  and  equity.[l] 

(m*)  See  Attorney  Oeneral  v.  Culvencellf  R,  cited  in  HuB.  on  Ev.  769 ; 
and  Zjea4:h  v.  Leach^  V.  C.  K.  B.,  8  Jur.  211 ;  but  see  Parkinton  y.  Ji^andSf 
15  Sim.  160.  In  Tbrnlifis  v.  Tondins,  3  Jur.  167,  the  V.  C.  of  England  de- 
cided that  the  certificate  of  a  DistHct  Registrar  is  not  evidence  under  the 
act :  in  the  later  case  of  Trml  v.  KibbUwhUef  10  Jar.  107,  the  same  learned 
jadge  is  stated  to  have  acted  upon  such  a  certificate;  but  his  attention 
docs  not  seem  to  have  been  directed  to  the  distinction  between  a  District 
Registrar's,  and  the  Registrar  General's  certificate. 

{n)  For  a  list  of  which  see  Hub.  on  Ev.  p.  772. 

(o)  See  sects.  11  and  13. 

[1]  The  register  of  births  and  deaths  kept  by  a  religious  society  is  evi- 
dence of  death;  but,  at  common  law,  it  must  be  proved.  A  copy,  under 
the  seal  of  the  corporation,  is  not  evidence.  Stoever  v.  WkUman^s  lessee, 
6  Bin.  416.  But,  when  the  original  is  of  a  public  nature,  e.g.  the  records 
of  the  Reform  3d  Dutch  Church,  in  the  city  of  New  York,  a  sworn  copy 
is  admissible.  5  Cow.  Rep.  237.  In  ejectment,  a  sworn  copy  of  the  re- 
cords of  the  town  of  Stonington,  in  Connecticut,  which  contained  the  date 
of  the  marriage  of  the  parents  of  the  lessors  of  the  plaintiflT,  at  the  time  of 
their  birth,  was  held  properly  receivable  in  evidence  to  prove  their  pedi- 
gree. 15  John.  Rep.  22o.  A  register-book  of  baptisms  was  refused  a.s 
evidence  of  legitimacy,  because  the  entry  was  made  more  than  a  year 
after  it  took  place,  by  a  minister,  from  the  information  of  the  parish  clerk, 
ths  person  making  the  entry  not  being  minister  where  the  baptism  took 
place.  For  he  was  recording  a  fact  not  within  his  own  knowledge ;  and 
though  the  clerk  made  a  memorandum  at  the  time,  this  was  no  part  of 
his  duty  as  clerk,  but  a  mere  private  entry.  8  Bam.  &  Cress.  813.  A 
parish  register  of  marriages,  births,  and  deaths,  kept  pursuant  to  the  N. 
Carolina  act  of  1715,  is  evidence  to  prove  pedigree,  and  that  the  several 
persons  whose  pedigree  is  thus  proved,  are  within  the  savings  of  the  stat- 
ute of  limitations.  3  Murph.  Rep.  47.  A  parish  register  stated  the  day 
of  baptism  and  the  day  of  birth ;  and  was  produced  to  show  the  defendant 
was  of  age.  But  Lord  Tenterden  would  not  allow  that  part  respecting 
the  birth  to  be  read,  saying  the  register  was  only  evidence  of  baptism. 
Rsz  V.  CtapheMf  4  Carr.  &  Payne,  29. 

In  Maine,  a  book  was  produced  by  a  town  clerk,  which  had  been  re-  ^ 
ceived  by  him  from  his  predecessor  in  office,  as  an  official  record ;  it  pur- 
ported to  contain  a  record  of  births  and  marriages  in  such  town,  but  con- 
tained no  title  or  attestation  of  its  character,  nor  any  certificate  showing 
by  whom  the  entries  in  it  were  made ;  held,  that  it  was  pTOiper  prima  fa- 
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<**P'^^'°'      In  the  absence  of  evidence  of  the  above  descriptioD| 
Bow  other-  lesort  Is  necessarilv  had  to  evidence  of  a  less  fonnal 

wife  prored 

nuioD,  *c.      ■ 

cie  evidence  to  prove  the  age  of  a  person  named  in  it.  3  Greenl.  Rep. 
223;  see  Martin  v.  Gun^,  2  Hair.  &  John.  248;  Wedgevoood's  Cast,  B 
Gieenl.  Rep.  75.  In  New  York,  sworn  copies  of  such  registers,  when  the 
original  is  of  a  pablic  nature,  have  been  held  admissible.  See  5 'Cow. 
Rep.  237;  15  John.  Rep.  226.  In  North  Carolina,  a  registry  of  births, 
marriages  and  burials,  kept  pursuant  to  the  statute,  is  legal  evidence  of 
marriages,  births,  etc.,  especially  on  questions  of  pedigree.  And  the  court 
lay  it  down  as  a  general  rule,  that  a  book  kept  by  public  authority  is  ne- 
cessarily evidence  of  the  facts  recorded  in  it  3  Murph.  Rep.  47, 52.  In 
Pennsylvania,  a  copy  of  the  register  of  marriages,  baptisms,  and  burials, 
kept  in  a  parish  in  the  Island  of  Barbadoes,  certified  to  be  a  true  copy,  by 
the  rector  of  the  parish,  and  proved  by  the  oath  of  a  witness,  taken  before 
the  deputy  secretary  of  the  island,  and  notary  public  (his  hand-writing 
and  office  being  proved,)  has  been  received  as  good  evidence  of  pedigree. 
Kingston  v.  Lesley,  10  Serg.  &  Rawle,  383.  And  a  copy  of  a  register  of 
births  and  deaths  of  the  people  called  Cluakers,  kept  in  England,  proved 
to  be  a  true  one,  before  the  lord  mayor  of  London,  has  also  been  allowed 
as  evidence  in  Pennsylvania,  to  prove  the  death  of  a  person.  Hyam  v. 
Edwards,  1  Dall.  Rep.  2.  By  a  statute  in  that  state,  the  register  kept  by 
any  religious  society,  of  births,  marriages,  and  deaths,  is  declared  good 
evidence.  The  act  is  silent  as  to  the  mode  of  proof,  and  therefore  the 
common  law  mode,  which  is  by  a  sworn  copy,  or  the  production  of  the 
original,  must  be  resorted  to.  A  certified  copy,  under  the  seal  of  the  cor- 
poration, or  religious  society,  is  not  admissible.  Stoever  v.  Whitman's  les- 
see, 6  Binn.  Rep.  416.  A  sworn  copy  from  the  register-book  of  the  burials 
in  Christ  Church,  Philadelphia,  has  been  received  in  evidence  to  show  the 
fact  of  the  death  of  a  person  at  the  time.  Letois  v.  Marshall^  5  Peters'  Rep. 
470, 475, 476.  In  Louisiana,  the  register  of  baptisms  and  births  is  evi- 
dence, and,  when  shown  to  exist,  precludes  parol  testimony.  DupUssis  v. 
Kennedy,  6  Lou.  Rep.  231-242 ;  Fletcher  v.  Cavalier,  4  Mill.  Lou.  Rep.  267. 
An  alteration  in  such  baptismal  register,  by  erasing  the  word  "  natural," 
and  writing  over  it  the  word  "  legitimate,"  has  no  efiTect  in  preventing  the 
registry  from  being  used  to  establish  the  period  of  birth,  though  the  altera- 
tion be  not  accounted  for,  Otherwise,  however,  if  the  document  were 
offered  to  establish  the  legitimacy  of  the  person  named.  A  register  of 
burials  is  also  evidence  there ;  and,  where  a  register  of  baptisms  proved 
that  a  child  was  christened  by  the  name  of  ''Francisco  Antonio,"  and  a 
register  of  burials  attested  the  interment  of  a  person  named  "  Francisco,*' 
and  no  question  was  raised  in  the  inferior  court,  on  the  point  of  variance ; 
held,  that  on  appeal,  the  appellate  court  must  consider  the  one  whose 
death  was  attempted  to  be  proved,  to  be  the  person  whose  death,  accord- 
ing to  the  pleadings,  it  was  important  to  establish.  Calls  v.  Oriol,  6  Lou. 
*  Rep.  403.  In  Ohio,  where  the  defendant,  on  a  trial  in  ejectment,  offered 
the  deposition  of  the  town  clerk  of  New  Milford,  Connecticut,  to  prove 
the  correctness  of  a  copy  of  the  records  of  that  town,  showing  the  time  of 
the  defendant's  birth,  the  court  held,  that  it  must  be  further  shown  that  the 
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character;  such  as  declarations  by  members  of  the  fa-  *^*p- ^'"- 
mily,(p)  whether  such  declarations  be  made  expressly 
for  the  purpose  of  evidence,  or  consist  of  recitals  in  deeds 
or  wills,  statements  in  pleadings  in  chancery,  &c.[l]  Such 
evidence  is  inadmissible  in  court  during  the  lifetime  of  the 
parties ;  but,  in  conveyancing,  statutory  declarations  form 
the  only  available  means  of  preserving  the  testimony  of 
living  witnesses,  and,  after  their  deaths,  t^come  admissible 
in  court ;  and  where  such  declarations  by  relations  cannot 
be  procured,  conveyancers  act  upon  similar  declarations 
made  by  strangers  who  have  been  acquainted  with  the 
family,  although  such  declarations  are  inadmissible  in 
conrtj^q)  unless  made    contrary    to  the   proprietory  or 

{p)  See  the  remarks  of  Lord  Langdale,  upon  the  value  to  be  attributed 
to  traditionary  evidence  in  pedigree  cases,  in  Johnston  v.  Todd^  5  Beav.     *       - 
599.  . 

(q)  Johnson  v.  Lawson,  2  Biog.  80 ;  Crease  v.  Barrett,  1  Cr.  M.  &  R.  928 ) 
Casey  v.  O'Shattnessy,  7  Jur.  1140,  P.  C. 

record  copied  was  kept  under  the  authority  of  law ;  that  a  sworn  copy  of 
a  private  paper  is  nothing,  without  proof  of  the  original  being  executed ; 
and,  until  it  was  proved  that  the  paper  copied  by  the  clerk  in  this  case  as 
a  record,  was  legally  entitled  to  that  character,  it  was  inadmissible.  Rich- 
mond V.  Peterson,  3  N.  Ham.  Rep.  368. 

[1]  In  ejectment,  the  plaintiff  claimed  under  a  provincial  governor, 
through  one  of  his  two  devisees.  A  deed  executed  by  W.  as  the  attorney 
of  persons  styling  themselves,  in  the  power  of  attorney  (which  was  dated 
thirty  years  before  the  trial)  heirs  of  the  governor,  which  deed  recited  the 
seisin  of  the  governor,  the  dea(h  of  his  devisee,  and  the  descent  of  the 
estate  from  him,  the  devisee,  to  Elizabeth,  and  the  heirship  from  her  to 
those  who  gave  the  power,  was  received  in  evidence  for  the  plaintiff,  as  part 
of  the  proof  of  pedigree ;  and,  connected  with  others  light  proof,  was  holden 
sufficient.  4  Wend.  543.  In  a  writ  of  entry,  sur  dissiesin,  the  tenant  (defend- 
ant)  claimed  under  one  Daniel  Mountjoy,  the  son  of  Daniel  Mountjoy  and 
Rebecca  Stokes,  the  latter  of  whom,  he  alleged,  was  the  daughter  of  Benja- 
min Stokes,  whose  seisin  was  proved.  To  show  the  pedigree  of  the 
younger  Daniel,  the  tenant  first  proved  a  marriage  in  September,  1739, 
between  one  Daniel  Mountjoy  and  Rebecca  Stokes;  and  then  a  deed 
dated  September.  1765,  from  one  Daniel  Mountjoy,  expressed  to  be  ''  of  all 
his  right  and  title  in  and  to  the  real  estate  of  his  grandfather,  Benjamin 
Stokes,  or  his  mother,  Rebecca  Stokes,"  Possession  has  gone  according  to 
the  deed,  which,  at  the  time  of  the  trial,  was  sixty  years  old.  This  state- 
ment in  the  deed  was  holden  prima  fade  evidence  of  Daniel  Moimtjoy,  the 
grantor's  descent  from  Benjamin  Stokes.  Stokes  v.  Dawes,  4  Mason's  Rep. 
268. 


.» 
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c>»*P-^^-  pecuniary(f)  interest  of  the  declarant :  so,  statements  of 
S5Sl?*c,;   pedigree  contained  in  letters,  or  entries  in  books,  whether 
[*178]      ^religious  or  otherwise,(«)  are  admissible  in  court,  if  the 
handwriting  be  proved  to  be  that  of  a  deceased  member 
old  pedi-      of  tho  family  :{t)  so  also,  old  statements  of  pedigree  are 
*     '         held  admissible,  on  account  of  their  public  exposure  to 
and  recognition  by  the  family,  even  although  they  cannot 
be  distinctly  attributed  to  any  particular  member  of  it : 
iiuirripiiont,  e,  g,j  moQumental  inscriptions,(tf)  a  mural  inscription  in 
the  parish  church,(r)  coffin  plates,(tr)  inscriptions  upon 
the  walls  of  the  mansiop  hou6e,(2r)  pedigrees  hung  up  in 
the  mansion,(y}  or  preserved  in  the  family  library,(z)  en- 
tries in  a  family  bible,  or,  it  would  appear,  in  any  other 
book  which  had  been  treated  by  the  family  as  being  in 
;'  .    the  nature  of  a  family  register  ;(a)[I J  so,  also,  a  pedigree 

^  presented  by  a  third  person  to  a  member  of  the  family, 
and  recognized  by  him,  is  admissible  in  proof  of  the  rela- 
tionship of  persons  therein  described  as  living,  and  who 
might  be  presumed  to  be  personally  known  to  him,  even 
although  the  general  pedigree  be  inadmissible  by  reason 

9  (r)  See  Sussex  Peerage  Case,  11  CI.  A  Fin.  85, 112 ;  Loyd  v.  Wait,  1 

Ph.  61. 

(s)  See  Herbert  v.  TucksU,  Sir  T.  Raym.  84;  Berkely  Peerage  case,  4 
'  Camp.  418 ;  8UMe  Peerage  case,  5  CI.  &>  Fin.  24;  Tracy  Peerage,  10  CI. 

&  Fin.  154. 

(0  A»  to  proof  of  which,  see  The  PUzwalter  Peerage,  10  CI.  &  Fin.  193  ; 
Tracy  Peerage,  10  CI.  &  Fan.  154. 

(«}  See  Peerage  Cases,  cited  Hub.  on  Ev.  (i88;  and  see  10  CI.  &  Fin. 
154. 

(v)  Slaney  v.  Wade,  1  M7I.  dbCr.  338. 

(w)  Hub.  on  Ev.  693. 

(2)  Camoys  Bturony,  6  CI.  &.  Fin.  801. 

(y)  See  1  Myl.  &.  Cr.  356. 

(z)  Camoys  Barony,  6  CI.  &  Fin.  802 ;  and  see  Davies  y.  Loiendes,  7 
Sco.  N.R.141. 

(a)  See  3  Russ.  6b  Myl.  162;  Hood  y.  Beauchamp,  8  Sim.  26;  SZafie 
Peerage  case,  5  CI.  &>  Fin.  24 ;  Berkeley  Peerage  case,  4  Camp,  418. 


•    • 


fl]  In  the  United  States,  family  bibles  and  inscriptions  on  monuments  are 
familiar  and  well-settled  media  of  proof  in  cases  of  pedigree.  8  John.  Rep. 
131 ;  5  Serg.  &  Rawle  Rep.  251.  A  leaf  torn  from  an  old  family  bible, 
belonging  to  the  father,  was  admitted  to  prove  that  those  persons  were  his 
sons,  under  whom  the  lessor  of  the  plaintiff  claimed. 
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of  its  purporting  to  be  collected  from  registers,  wills,  &e.,  ctwix  viii, 
aad  history  :{h)  but  a  case  for  the  opinion  of  counsel  seems 
to  be   inadmissible,  as   being  generally  drawn  by  the 
solicitor  and  not  by  the  ^arty  himself,  and  being  often 
framed  with  *a  view  to  drive  the  opposite  party  to  a  refer-      [*17^9J 
ence,  or  for  other  purposes.(c) 

And  it  seems  probable  that  such  evidence  is  admissible  wither 

■lIlBhlMllllll 

to  prove  not  only  the  facts  of  birth,  marriage,  and  death,  ^j^Jg^^"]' 
but  also  such  collateral  matters,  e,  g.^  the  local  derivation  »<*»^ 
of  the  family,  as  tend  to  show  the  identity  of  the  parties.(cQ 

All   such  evidence  is  generally  admissible  if  made  ^2^|,^||^ 


bSflMfltt 


during  existing,(6)  or  with  a  view  to  anticipated(/)  litiga-  u^^n,^ 

.»i 


extent  oi 
tbsrule. 


>• 
«• 
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tion  or  controversy  involving  the  point  in  question ;  it 
seems,  however,  that  the  mere  fact  of  the  declarant  hav- 
ing a  distinct  object  in  view  in  making  this  declaration, 
e.  g.j  the  prevention  of  disputes  in  a  family,  will  not 
render  the  declaration  inadmissible,  although  the  object 
can  only  be  gained  by  using  the  declaration  in  evidence  :(§") 
and,  in  a  peerage  case  cited  by  Mr.  Hubback^{h)  a  pedigree 
transmitted  by  a  father  to  his  son  with  a  view  to  induce 
him  to  make  a  claim  to  the  peerage,  which,  however, 
never  was  made,  was  held  admissible  as  evidence  in  favor 
of  a  party  claiming  through  an  elder  branch  of  the  family. 
Whether  the  mere  existence  of  that  state  of  facts  which 
may  lead  to  a  controversy  is  a  lis  mota  within  the  above  '   • 

rule,  is  doubtful  :(i)[l]  the  modern  authorities  seem  to  be 

{h)  DofDies  v.  Lowndes,  7  Sco.  N.  R.  141, 214. 

(c)  l^ne  Peerage,  5  CI.  &  Fin.  40. 

(d)  See  Shields  v.  Boucher,  1  De  G.  &.  S.  40,  and  cases  there  cited ;  and 
Doe  V.  Davies,  1 1  Jur.  607, 10  a.  B.  314  ;  Lloyd  v.  WaiU,  1  Ph.  61. 

(e)  6  Ir.  £q.  R.  348 ;  see  Taylor  on  Ev.  412. 
(/)  Slane  Peerage,  5  CI.  &  Fin.  23. 
(^)  See  2  Russ.  &Myl.  164;  Berkeley  Peerage  Case,  4  Camp,  418; 

Slaney  v.  Wade,  1  Myl.  &  Cr.  338. 

(A)  Airth  Earldom,  Hub.  on  Ev.  668. 

(0  See  Davies  y.  Lowndes,  7  Sco.  N.  R.  19S,  914 ;  and  Walker  v.  Earl 
Beauchampj  and  other  cases  there  referred  to ;  Slaney  v.  Wade,  I  Myl.  db 
Cr.  338 ,  Monckion  v.  AU.-Gen.  2  Russ.  A  Myl.  147;  ReiUy  v.  FUzgeraJUL, 
6  Ir.  Eq.  R.  335. 

^^^^^^^^-^ 

[1]  The  American  cases  do  not  seem  to  be  uniform  concerning  the 
quality  of  being  anU  Utem  motain,  which  the  Engliah  coort  stiU  comider 


179  THE  ABSTRACT. 

Chap,  vm.  opposed  to  such  a  doctrine ;  it  was  held  in  SUmey  t. 

Wade{j)  that  a  copy  of  an  ancient  mural  inscription  was 

not  rendered   inadmissible  in  evidence  by  reason  of  its 

having  been  made  at  the  timeVhen  it  was  known  that, 

[*180]  ^^  *^^^  death  of  a  tenant  for  life  of  the  family  estates,  ques- 
tions would  probably  arise  as  to  who  was  entitled  under 
a  limitation  in  a  will  to  the  testator's  right  heirs. 

( j)  1  Myl.  &  Cr.  338. 

essential  to  the  character  of  hearsay  evidence.  See  8  John.  Rep.  128 ;  1 
Yeates,  17,  152;  Swift's  Evidence,  182;  4  Dall.  123;  Ban  v.  Gratz,  4 
Wheat.  220 ;  2  Hen.  &  Munf.  167  ;  1  Wheat.  6 ;  7  Cranch,  290 ;  1  Wash. 
123 ;  2  Id.  146,  148;  4  Wash.  C.  C.  Rep.  186.  In  Chaptnan  v.  Chapman, 
3  Conn.  Rep.  347,  the  c  jurt  says :  "  When  declarations  are  made  for  the 
express  purpose  of  being  given  in  evidence  as  to  pedigree,  they  will  noC 
be  received.  If  a  person  were  to  take  a  bible,  and  having  the  idea  that  it 
was  afterwards  to  be  produced  in  evidence,  were  to  write  down  at  once,  the 
births  and  deaths  of  his  children,  such  an  entry  would  not  be  evidence. 
*  The  declarations  of  a  deceased  member  of  the  family  are  not  to  be  ad- 
\  ^        mitted,  unless  it  appears  that  they  have  been  made  under  such  circmn- 

•  ^  stances  that  the  relation  may  be  supposed  to  be  without  an  interest,  and 

^  without  a  bias.    If  they  were  made  on  a  subject  in  dispute,  after  the  com- 

mencement of  a  suit,  or  after  a  controversy  preparatory  to  one,  they  ought 
not  to  be  received  in  evidence,  on  account  of  the  probability  that  they  were 
partially  drawn  from  the  deceased,  to  make  his  hearsay  admissible,  or 
perhaps  intended  by  him  to  serve  one  of  the  contending  parties."  In  Vir- 
ginia, a  woman  named  S.  brought  a  suit  for  her  freedom  in  1772 ;  and  dy- 

*  *  ing  soon  after,  that  proceeding  was  abated.     Some  twenty-five  or  thirty 

years  after,  one  W.,  an  old  person,  informed  her  son  that  S.  was  free,  and 
^  her  family  also,  in  consequence  of  their  Indian  descent  from  their  mother. 

In  a  suit,  brought  some  years  after  the  declarations  made,  by  S.'s  grand- 
son to  recover  his  freedom,  W.'s  son  testified  to  those  declarations  of  his 
mother,  as  to  the  plaintiff's  ancestor,  S.  Held,  that  this  hearsay  evidence 
was  not  objectionable,  on  the  ground  that  the  declarations  of  W.  were 
made  post  litem  notavi,  Gregory  v.  Baugh^  2  Leigh,  665.  In  ejectment, 
the  plaintifiis  claimed  as  heirs  of  Mrs.  E.,  deceased ;  the  defendants,  under 
a  deed  from  her.  The  plaintiffs  offered  to  prove  their  pedigree  by  a  letter 
written  by  an  aged  member  of  their  family,  after  the  validity  of  the  deed 
from  Mrs.  E.  had  been  drawn  in  question ;  but  it  did  not  appear  that  the 
pedigree  of  the  plaintiffs  was  then  at  all  in  controversy.  The  supreme 
court  say,  it  is  agreed  that  the  rule  which  admits  hearsay  to  prove  pedigree, 
is  qualified  by  the  exception  that  declarations  made  post  lilem  motam,  shall 
not  be  received.  But  the  controversy  respected  the  validity  of  Mrs.  E.'s 
deed,  made  while  she  was  a  feme  covert.  The  Usmota^  if  it  existed,  was 
not  who  were  heirs.  The  court,  therefore,  thought  the  exception  did  not 
apply ;  but  the  cause  finally  went  off  on  another  ground.  EUiat  v.  Pier* 
soVsUssee,  I  Peters'  S.C.Rep.  328. 
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And  declaration  is  not  rendered 'inadmissible  in  evi-  ^^^-  ^™' 
dence  by  reason  of  the  declarant,  and  the  party  relying  on  J^<=Jjjj"?'> 
his  declaration,  having  been  in  the  same  situation  with  jSjjJjjJ® 
respect  to  the  matter  in  question.(A:)  admiMibie. 

And,  as  against  third  parties,  recitals  in  a  deed  are  not  Recitals, 
evidence  unless  the  deed  was  executed  by  some  disinte-  Tence  or*' 
rested  member  of  the  family  :(Z)  in  a  case  where  a  con-  "*** 
veyance  by  parties  claiming  as  heiresses  of  the  bodies  of 
two  female  joint-tenants  in  tail  recited  their  pedigree,  this 
recital  of  their  title  by  the  then  vendors  was  held  to  be  no 
evidence  against  a  subsequent  purchaser,  although  the 
deed  was  thirty  years  old ;  there  being  nothing  to  show 
that  the  previous  possession  had  been  consistent  with  the 
pedigree  :{m)  but,  in  an  ejectment  case,  where  a  person 
entitled  in  remainder  joined  with  the  tenant  for  life  (who 
was  her  relation,)  in  selling  the  property,  and  the  convey- 
ance recited  that  she  waathe  daughter  of  J.  D.,  and  the 
conveyance  was  executed  by  the  tenant  for  life,  the  recital 
was  held  by  the  Court  of  Q^ueen's  Bench  to  be  evidence  of 
the  fact,  "  no  dispute  having  existed,  and  the  parties 
having  done  that  which  they  had  a  right  to  do  if  members 
of  the  family ."(n) 

Land  tax,  if  not  noticed  in  the  agreement,  is  presumed  Lwiatax- 

'  o  f        Mr  redemption 

to  be  a  charge  on  the  property  :  if  stated  to  be  redeemed,  ®Ji,j2J 
its  redemption  must  be  shown  by  the  certificate  of  the 
commissioners,  the  receipt  of  the  cashier  of  the  bank  of 
England,  and  memorandum  of  registration.(o) 

*Tithe,  also  is  a  burden  the  existence  of  which  is  pre-  [♦181] 
sumed  in  the  absence  of  agreement :  the  law  upon  the 
subject  is  rapidly  becoming  less  important  under  the  pro- 

(k)  Moncktan  v.  Att.-Gen,  2  Russ.  &.  Myl.  157 ;  Doe  d,  THlman  v.  Tarver, 
1  Ry.  &,  Mo.  141 ;  Doe  v.  Davis,  11  Jur.  607 ;  10  O,  B.  314. 

(/)  Slaney  y.  Wade,  I  Myl.  &  Cr.  338;  but  see  the  judgment  of  the 
V.  C.  coTilra,  7  Sim.  614. 

(to)  I!\yrt  V.  Clarke,  1  Russ.  601. 

{n)  Doe  y.  Davis,  11  Jur.  607;  10  a.  B.  314. 

io)  See  42  Geo.  III.  c.  116,  s.  38.  As  to  the  right  of  a  remainderman 
to  pay  off  the  representatives  of  a  tenant  for  life  who  redeemed  the  land 
tax  out  of  his  own  money,  see  Cousens  v.  Harris,  12  Jar.  835.  As  to 
merger  of  redeemed  land  tax,  see  BlimdeU  v.  StarUey^  13  Jur.  998. 

28 
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Q»p-^^™-  visions  of  the  Tith^  Commutation  Act:(p)[l]  the  com- 
Gommuui;    missioneis  acting  under  which  have  power,  in  makincr 

tionof^undar  ,         i  i 

ute  ao.       their  award,(f )  to  decide  all  questions  as  to  the  existence 
of  any  modus,  or  composition  real  or  prescriptive,  or  cus- 
tomary payment,  or  any  claim  of  exemption  from  or  non* 
SSSiMiSi.  liability  to  payment  of  tithes  ;(r)  and  their  decision,  un- 
SJo^f  nir    less  reversed  on  an  appeal  brought  within  three  calendar 
app«*»-       months  after  its  being  notified  in  writing  to  the  parties 
interested,  or  their  agents,(«)  is  binding  and  eonclusive  ; 
and  no  further  time  will  be  allowed  by  reason  of  the 
benefice  becoming  vacant,  after  the  commencement,  but 
before  the  expiration  of  the  three  months  ;(^)  there  are  ex- 
ceptions of  tithes  of  fish  and  fishing,  and  of  mineral  tithes, 
of  pajrments  instead  of  tithes  in  the  city  of  London,  and 
of  permanent  rent  charges  payable  in  any  city  or  town 
by  custom  or  any  local  act  of  parliament  ;(t^)  but,  with 
these  exceptions,  all  questions  a^  to  the  existence  or  amount 
of  liabilities  of  this  description  will  eventually  depend, 
and  do  already  as  respects  a  great  part  of  the  country 
depend,  upon  the  commissioners'  award(t?)  for  the  par- 
ticular district 
r*182]         *As  respects  those  localities  in  which  the  tithe  has  not 
tion^m^vfl,  yet  been  commuted,  it  may  be  sufScient  to  state  shortly, 
uonrhow*     that  a  composition  real  can  be  established  only  by  direct 
or  presumptive  proof  of  its  creation  by  deed  before  the  13 

(j?)  6  &  7  Will.  IV.  c.  71 J  aDd  see  supplementary  acts,  7  Will.  IV.  & 
1  Vict.  c.  69;  1  &  2  Vict.  c.  64 ;  2&3  Vict.  c.  62;  3  &  4  Vict.  c.  15 ;  5 
Vict.  c.  7;  6&6Vict.  c.54;  9  &  10  Vict.  c.  73;  10  &,  11  Vict.  c.  104. 

(jq)  And  which,  if  purporting  to  be  sealed  with  the  seal  of  the  commis- 
sioners,  is  made  evidence  by  s.  3  of  6  &  7  Will.  IV.  c.  71. 

(r)  6  &  7  WiU.  IV.  c.  71,  s.  45 ;  and  see  5  &  6  Vict.  c.  54,  s.  10. 

(s)  Sect.  46. 

(t)  Homfray  v.  Scroope^  13  Jur.  623. 

(tt)  Sect.  90. 

(r)  6  &  7  WiU.  IV.  c.  71,  ss.  52  and  66 ;  and  see  2  &  3  Vict  c.  62,  s.8. 


[1]  The  commutation  of  tithes  in  England  and  Wales  is  provided  for, 
and  in  due  time,  with  few  exceptions,  all  lands  will  be  absolutely  dis- 
charged ftom  tithes ;  and  com  rent  charges  will  be  payable  in  lieu  of 
them,  with  powers  of  distress  and  entry,  and  enjoyment  of  the  land  for 
securing  them.  And  owners  of  both  land  and  tithes,  even  tenants  for 
life,  are  empowered  to  merge  the  tithes  in  the  lands ;  and  in  Ireland  tithes 
are  abolished  and  rent  charges  substituted. 
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EUz.  ]{w)  and  that,  before  the  passing  of  the  2  &  3  Will,  ^p-  ^'' 
IV.  c.  100^  a  modus  could  be  established  only  by  similar 
proof  of  its  constant  payment  from  the  time  of  legal  me- 
mory ]{x)  and  that,  to  prove  an  exemption  from  tithe,  it 
was  necessary  to  show  that  the  land  had  belonged  to  one 
of  the  greater  monasteries,  and  was  held  by  such  monas- 
tery discharged  from  tithe  at  the  time  of  its  dissolution.(y) 
By^the  2  &  3  Will.  IV.  c.  100,(z)  a  modus(a)  or  exemption  S?fl?ffi^'' 
may  be  absolutely  established  as  against  the  crown  or  s^wliL^nrf 
Duchy  of  Cornwall,  or  any  lay  person  (not  being  a  cor-  ^  ^^* 
poration  sole.)  or  any  corporation  aggregate,  whether 
spiritual  or  temporal,  by  proof  of  payment  of  the  modus, 
or  enjoyment  of  the  land  free  from  tithe,  during  60  years 
next  before  the  time  of  the  demand,  and  as  against  any 
eorporation  sole,  by  proof  of  such  payment  or  enjoyment 
daring  two  successive  incumbencies,  (or  sixty  years, 
whichever  shall  be  the  longer  period,)  and  three  years 
after  the  appointment  and  institution  or  induction  of  a 
third  incumbent  ;(&)  but  the  act  does  not  extend  to  cases 
where  the  modus  or  enjoyment  can  be  referred  to  an  agree- 
ment in  writing ;  and  in  cases  where,  at  the  date  of  the 
act,  the  *tithes  were  in  lease  by  deed,  or  subject  to  a  tem-  [*183] 
porary  composition  in  writing,  a  period  of  three  years  is 
allowed  to  the  tithe  owner  after  the  determination  of  the 
term  of  demise  or  composition  ;(c)  and  the  time  during 
which  the  lands  are  held  by  the  tithe  owner  are  excluded 

(«j)  See  Estcourt  v.  Kingscote,  4  Madd.  140 ;  Dent  v.  Rob,  1  Y.  &  C. 
Ex.  1. 

(x)  See  1  Mac.  &  G.  361. 

ly)  1  Hare,  203 ;  and  see  1  Mac.  &>  G.  261 ;  and  Barnes  y.  StuaHj  1  Y. 
&  G.  Ex.  119. 

(z)  Amended  by  4  &  6  Will.  IV.  c.  83. 

(a)  A  custom  for  the  lord  of  a  manor  to  receive  a  tenth  of  all  titheable 
matters  in  the  manor,  and  to  pay  a  yearly  sum  to  the  rector  in  lieu  of 
tithe,  is  not  within  the  statute;  see  Knigkb  v.  Marquii  of  Waterfordj  15 
Mee.  &  "W.  419 ;  see  11  CI.  &  F.  653. 

(b)  Sect.  1 ;  see,  as  to  evidence  under  this  section,  Stamford  {Earl  of) 
V.  Dunbar,  9  Jur.  165 ;  the  shorter  period  of  thirty  years  allowed  by  the 
act,  during  which  there  is  only  a  pnma  facie  and  not  an  absolute  claim, 
does  not  appear  to  be  material  as  between  vendor  and  purchaser  j  see  s. 
6  of  Act. 

(c)  Sect.  4. 
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<^P'^^  from  the  period  of  computation.(<2)    It  has,  after  opposite 
jadicial  decisions,(e)  been  recently  decided  by  Lord  Cot- 
tenbam,  C,  in  conformity  with  the  opinions  of  eight  of 
the  twelve  Judges,  that  in  order  to  bring  land  within  the 
operation  of  the  above  act  for  the  purpose  of  claiming  an 
exemption  from  tithe,  it  is  not  necessary  to  prove  its 
original  capacity  for  exemption,  by  showing  that  it  be- 
longed to  one  of  the  greater  monasteries :(/)  the  act,  it 
may  be  observed,  does  not  prevent  a  party  from  pleading 
a  modus  from  time  immemorial  and  proving  it  by  the 
same  evidence  as  he  might  have  done  before  the  statute.(g') 
S*t?d?r      The  3  <fc  4  Will.  IV.  c.  27,  s.  2,  which  enacts  that  no 
Lim?uuioDa.  pcrson  shall  bring  an  action  to  recover  any  land,  (which 
by  section  1  includes  tithes,  unless  belonging  to  a  spiritual 
or  eleemosynary  corporation  sole,)  but  within  twenty  years 
next  after  the  right  accrued,  has  been  held  by  the  Court  of 
Exchequer  not  to  prevent  the  tithe  owner  from  recovering 
tithes  as  chattels  from  the  occupier,  although  none  have 
been  set  out  for  twenty  years  ;  but  to  be  confined  to  cases 
where  there  are  two  parties  claiming  adverse  estates  in 
the  tithes.  (A) 
SSS^whw        Defects  in  the  early  title,  or  in  the  evidence  thereof,  are 
prSSlriptf/n  occasionally  rendered  immaterial  by  the  2  <k  3  Will.  IV. 
Mof     c.  71,  and  3  <fc  4  Will.  IV.  c.  74. 

f*T84l"       *Under  the  former  (commonly  known  as  Lord  Tenter- 
Titieunaer   don's)  act,  a  claim  to  light  becomes  absolute  and  indefea- 

Prescnpiion      ,         '  '  ° 

ActtoiighL  sible  after  twenty  years  uninterrupted  enjoyment,  unless 
such  enjoyment  be  shown  to  have  been  by  virtue  of  some 
consent  or  agreement  expressly  made  or  given  for  that  pur- 
pose by  deed  or  writing ;  and  local  customs  to  the  contrary 
are  expressly  rendered  inoperative.(i) 

wi/w? ^^      Claims  of  right  of  way,  water,  watercourse,(y)  or  any 

{d)  Sect.  5. 

(«)  See  SalkOd  v.  Johnson,  1  Ha.  196 ;  S.  C,  2  C.  B.  749 ;  and  FeUowes 
y.  Oay,  4  Ct  B.  313. 

(/)  SdUceld  y.  Johnson,  1  Mac.  &,  O.  242. 

(g)  Stamford  {Earl  of)  y.  Dunbar,  9  Jur.  165. 

(A)  Dean  and  Chapter  of  Ely  y.  Cash,  15  Mee.  dt  W.  617 ;  but  see  Dean 
and  Chapter  of  Ely  y.  BUss,  5  Beay.  574. 

(0  iSator'5  Company  y.  Jay,  3  Ad.  &E.,  N.  S.  109. 

( j)  The  same  law  seems  to  be  generally  applicable  to  nataral  and  ar- 
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Other  easement,  (except  light,)  become  prima  facie  valid  ^^p-  ^p^- 
after  twenty  years'  uninterrupted  enjoyment,  and  cannot  mSSL^lSf' 
be  defeated  by  mere  proof  of  such  enjoyment  having  com-  ^p'*^**'- 
menced  at  any  prior  period  ;  but,  until  forty  years'  unin- 
terrupted enjoyment,  they  remain  liable  to  be  defeated  in 
any  other  way  in  which  they  might  have  been  defeated 
before  the  passing  of  the  act ;  e.  g,,  ^<  by  proof  of  a  grant, 
or  of  a  license,  written  or  parol,  for  a  limited  period,.com- 
prising  the  whole  or  part  of  the  twenty  years,  or  of  the 
absence  or  ignorance  of  the  parties  interested  in  opposing 
the  claim,  and  their  agents  during  the  whole  time  that  it 
was  exercised"  :{k)  after  forty  years'  uninterrupted  enjoy- 
ment they  become  absolute  and  indefeasible,  unless  proof 
he  given  of  such  enjoyment  having  been  under  some  con- 
sent or  agreement  expressly  given  or  made  for  that  purpose 
by  deed  or  writing  ;(Z)  after  the  end  of  the  twenty  years, 
and  before  the  end  of  the  forty,  a  grant  may  still  be  pre- 
sumed *by  a  jury,(m)  notwithstanding  that  the  enjoyment      [*185] 
is  shown  to  have  originated  in  an  agreement  by  parol  or 
writing  not  under  seal.(n)[l] 

tificial  watercourses;  Mayor  v.  Ckadwick,  3  Per.  &  Day.  367;  11  Ad.  &  E. 
571 ;  unless  the  latter  be  made  for  particular  and  temporary  purposes : 
see,  as  to  mining  adits,  Arkwrighi  v.  GeU,  5  Mee.  &>  W.  203 ;  and  see  also 
Wood  V.  WoMd,  3  Exch.  R.  748 ;  as  to  rights  of  fishing  in  natural  water- 
courses, see  Larnh  y.  Netobiggin,  1  Car.  &  K.  549 ;  the  presumption  is,  that 
each  riparian  proprietor  has  a  right  to  fish  the  stream  in  front  of  his  own 
land :  see,  on  the  general  subject,  the  authorities  cited  in  the  judgment  in 
Wood  y.  Waiidj  ubi  su/pra, 

(ife)  Per  Parke,  B.,  1  C.  M.  &  R.  219. 

(Z)  Sect.  2. 

(m)  See  1  C.  M.  &  R.  222. 

(«)  Dewhurst  y.  Wrigley,  1  C.  P.  Coop.  329. 

[1]  A  prescriptiye  way  must  not  only  haye  existed  immemorially,  but  « 
the  use  must  haye  been  uninterrupted.  Hence  the  plea  of  such  a  way  is 
not  supported  if  no  period  is  shown  of  twenty  years'  continued  use. 
Where  one  pleads  the  grant  of  a  way  by  a  lost  deed,  the  plea  must  be 
sustained  by  pr  A*  of  an  uninterrupted  use  of  more  than  twenty  years,  by 
virtue  of  the  deed.  5  Pick.  Rep.  421 ;  2  McCoid,  445 ;  3  Bing.  115.  To 
constitute  a  way  by  prescription,  the  use  must  haye  been  adyerse.  Hence, 
where  a  way  is  resenred  by  deed,  and  the  grantor  and  those  claiming 
under  him,  haye  used  it  in  a  mode  nearly  corresponding  to  the  terms  of 
the  reseryation,  though  long  enough  to  giye  a  prescriptiye  title,  the  use 
most  haye  been  intended  under  the  deed,  not  adyerse,  and  therefore  the 
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^**p-  ^^"'^     Claims  of  rights  of  common  and  olher  profits  a  prendre.{o) 
w^cSJf  aL  become  prima  fade  valid  after  thirty  years'  uninterrapted 

(o)  Liberty  for  grantee,  kis  heirs  and  assigns  vnlh  servants  or  otherwise, 
to  enter  upon  lands,  and  there  to  hawk,  hunt,  fish,  and  fowl,  held  to  be 
sach ;  (Wiekham  r.  Hawker^  7  M.  &  W.  63;)  and  see  aathorities  there 
cited.  A  right  to  dig  coal,  or  other  minerals  {Paddock  v.  Fbrrester,  3 
Man.  &  Gr.  903)  on  another  man's  land,  may  be  claimed  by  prescriptign ; 
bat  an  exclosive  right  to  any  particular  stratum  of  mineral  is  a  right  to 
land,  and  must  be  so  claimed,  whether  the  mine  be  open  or  unopened. 
{WUkinsony,  Proud,  n  M.&  W.33.)  Whether  the  right  to  the  jof^  anil 
several  herbage  and  pasturage  of  land  is  within  the  act  seems  doabtfhl ; 
see  Welcanu:  y.  Upton,  5  M.  &  W.  398, 403. 

right  will  be  limited  by  the  terms  of  resenration.    2  Met.  Rep.  457.    The 
practice  of  passing  over  uninclosed. forest,  common  to  all,  is  insufficient 
to  give  such  right.    1  Bai.  58.    If  one  neglects  to  remove  a  house  wrong- 
fully erected  on  his  own  land,  and  which  obstructs  a  way  belonging  to 
him,  this  is  no  abandonment  of  the  right  of  way.    An  erection  of  the 
house  by  himself  might  be  an  abandonment.    5  Verm.  Rep,  215.    A  way 
had  been  uninterruptedly  used  for  twenty  years.    Afterwards,  it  was  used 
but  little,  and,  in  different  years,  three  or  four  times  obstructed,  and  some 
wide  deviations  had  taken  place  from  its  original  course.    Held  the  right 
of  way  was  not  thereby  lost.    3  McCord  Rep.  194.    In  Massachusetts 
adverse  occupation  of  more  than  twenty  years  raises  a  presumption  of  the 
extinguishment  of  a  way;  but  this  presumption  may  be  rebutted.    Non- 
user,  or  a  tortious  interruption  for  ten  or  twenty  years,  does  not  forfeit  a 
right  of  way,  if  a  previous  immemorial  usage  is  shown,  or  a  fortiori,  a 
right  founded  on  express  grant  or  exception.   Non-user  of  a  way  for  nearly 
forty  years  raises  a  violent  presumption  against  the  right.    Hoffman  v. 
Savage,  15  Mass.  130.    In  Pennsylvania,  an  occupation  for  twenty-one 
years  adverse  to,  and  inconsistent  with  a  way,  bars  the  right.    Non-user 
for  twenty-one  years,  has  the  same  effect.    2  Whart.  133;  5  Whart.  581. 
In  Connecticut,  a  long  continued  non-user  is  prima  facie  evidence  of  the 
release  of  a  highway ;  as  where  the  owner  of  the  land  kept  up  bars,  for 
ninety  years.    7  Conn.  Rep.  125.    In  Maryland,  adverse  possession  for 
more  than  twenty  years,  ia  not  a  conclusive  bar  to  a  right  of  way,  but 
only  raises  a  presumption  against  it.    But  the  user  of  another  route  over 
the  land,  fortifies  the  presumption  of  release,  arising  from  non-user  of  the 
former  way.     Wright  v.  Preeman,  5  Har.  &  John.  467.    In  New  Hamp- 
shire, where  a  way  has  been  used  over  twenty  years,  the  presumption 
arising  therefix>m  may  be  rebutted,  by  showing  that  the  owner  of  the  land 
has  ploughed  it  within  that  time,  at  the  same  time  denymg  the  right  of 
way,  though  not  in  the  presence  of  the  party  claiming  tR  right.    Barker 
V.  Clark,  4  N.  H.  Rep.  380.    In  South  Carolina,  a  right  of  way  is  defeat- 
ed only  by  an  adverse  and  continued  obstruction  for  five  years.    3  McCotd 
Rep.  194. 

Whatever  period  of  time  the  statute  of  limitations  may  prescribe,  for 
enforcing  a  right  of  entry,  an  adverse  enjoyment  of  a  watercourse  in  any 
particular  manner,  for  such  period,  will  be  presumptive  evidence  of  a 
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enjoyment,  and  cannot  be  defeated  by  mere  proof  of  such  chap.  viii. 
enjoyment  having  commenced  at  any  prior  period ;  but, 
until  sixty  years'  uninterrupted  enjoyment,  they  remain 
liable  to  be  defeated  in  any  other  way  in  which  they  might 
have  been  defeated  before  the  passing  of  the  act  ;(/>)  after 
sixty  years'  uninterrupted  enjoyment  they  become  absolute 
and  indefeasible,  unless  proof  be  given  of  such  enjoyment 
having  been  under  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing.(9) 
From  what  has  bren  previously  said,  it  would  appear  Period  for 

i_  1  •     t  !»  1.1  *.         \  which  po«- 

that  the  period  for  which  a  vendor,  in  order  to  show  a  title  BMsion  must 

*  '  •  be  proved  in 

under  the  act,  must  prove  uninterrupted  enjoyment,  is  as  SJlJ,*"**  ®' 
follows :  viz.,  twenty  years  in  the  case  of  lights ;  forty 

(p)  Supra,  n.  (A:.) 

{q)  Sect.  1.    See  Welame  v.  Upt<m,  5  M.  &  W.  398. 

grant.  This  doctrine  was  first  laid  down  as  law,  in  England,  in  the  year 
1761.  See  Angell  on  W.  C.  77;  7  Wheat.  Rep.  59.  In  Pennsylvania, 
one  may  gain  a  right  to  abut  his  dam  apon  another's  land,  by  an  actual 
possession  of  it,  for  that  purpose,  for  twenty-one  years.  5  Watt's  Rep. 
308.  The  ordinary  prescriptive  title  to  a  water  course  can  be  gained 
only  against  individuals,  not  against  the  public.  Hence,  the  exclusive 
use  of  a  river,  for  twenty  years,  will  not  debar  the  public  from  using  it 
as  a  highway,  even  though,  during  that  time,  it  has  been  in  a  condition 
wholly  unfit  for  such  purpose.  To  afiect  the  public  right  of  navigation 
there  must  be  either  a  legislative  act,  or  an  enjojrment,  so  very  long  con- 
tinued, as  to  raise  a  presumption  of  one.  See  3  Serg.  &u  Rawle,  292 ;  4 
Hen.  &  Munf.  57 ;  4  Mass.  Rep.  522 ;  1  Conn.  Rep.  382.  A  prescriptive 
right  may  be  acquired  to  the  flow  of  the  water  in  a  particular  artificial 
channel,  even  though  it  is  neither  actually  used,  nor  necessary  for  the 
mill  erected.  It  is  sufficient  that  the  water  has  been  accustomed  to  flow 
in  this  course,  for  twenty  years.  T^fer  v.  Wilkinson,  4  Mass.  Rep.  405. 
After  possession  of  a  watercourse  for  sixty  years,  one  may  have  a  bill  in 
equity  against  a  mortgagee  who  has  foreclosed,  to  quiet  his  title,  without 
having  established  his  right  at  law.  Hillary  v.  WaUer,  12  Yes.  271 ; 
Finch  V.  Resbridger,  2  Verm.  390.  The  right  of  using  a  water  course, 
like  other  easements,  may  be  extinguished  by  unity  of  possession.  If,  there- 
fore, A.  owns  above,  and  B.  below,  on  the  same  stream,  and  B.  acquires 
the  right  of  having  the  water  flow  to  his  land,  through  A.'s,  and  then  A. 
purchases  B.'s  land,  and  diverts  the  water  into  its  natural  channel,  C,  a 
purchaser  of  B.'s  land  from  A.,  cannot  claim  the  artificial  channel,  be- 
cause it  was  extinguished  by  unity  of  possession.  Angell,  71,  73.  The 
principle  of  extinguishment  by  unity  of  possession  applies  only  to  artifi- 
cial channels,  the  right  to  which  depends  on  prescription ;  and  not  to  a 
natural  water  course,  existing  ex  ju/re  natwrcs.  See  Hilliaid  on  Real  Pro 
perty,  vol.  2,  p.  117, 118. 
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Chap,  vni.  years  in  the  case  of  ways,  waters,  watercourses,  and  other 
easements  (except  lights) ;  and  sixty  years  in  the  case  of 
rights  of  common  and  other  profits  a  prendre :  but,  in  the 
second  class  of  cases,  where  the  land  or  water  which  is 
sought  to  be  affected  by  the  easement  has,  during  the 
period  of  enjoyment,  been  held  for  life,  or  for  any  term 
•exceeding  three  years,  the  revisioner,  notwithstanding  the 
expiration  of  the  forty  years,  has  a  period  of  three  years 
from  the  determination  of  the  particular  estate  in  which  to 
resist  the  claim  ;(r)  so  that  unless,  (as  can  seldom  be  the 
case,)  the  vendor  can  show  the  title  to  the  land' or  water, 
be  cannot,  by  evidence  of  enjoyment,  make  a  good  title  to 
the  easement  ]{s)  and  enjoyment  which  gives  no  title,  as 
against  the  reversioner,  gives  no  title  as  against  the  owner 
of  the  particular  estate.(^)  As  respects  the  easement  of 
light,  however,  the  case  seems  to  be  different ;  there  being 
no  similar  reservation  in  the  statute  of  the  rights  of  rever- 
sioners. 

In  all  the  above  cases,  (except  that  of  a  claim  to  light,) 
the  enjoyment  must  have  been  uninterrupted}(u)  '^  as  of 
right,"  and  must  have  been  subsisting  within,  at  most,  a 
year  before  the  commencement  of  the  action  in  which  it  is 
relied  on  :{v)  the  claim,  therefore,  may  be  defeated  by 
showing  that,  for  the  whole  or  a  part  of  the  period  relied 
on,  the  enjoyment  was  by  parol  license,  or  was  exercised 
by  stealth  or  without  the  knowledge  of  the  parties  inte- 
rested in  opposing  the  claim,(i£7)  or  that  the  party  exercis- 
ing it  was  himself,  during  all  or  any  part  of  such  period, 
entitled  to  the  possession  of  the  property  sought  to  be  af- 


Enjoyment 
must  have 
been  unin- 
temipied 
andaaof 
right. 


(r)  Sect.  8. 

(5)  See  Bright  v.  Walker,  1  C.  M.  and  R.  219. 

(t)  S.  C. ;  and  note,  that  as  respects  the  prima /ad«  title  which  is  gained 
by  a  thirty  or  twenty  years'  possession,  under  sects.  1  and  2  of  the  act,  the 
time  daring  which  there  may  have  been  any  disability,  or  a  subsisting 
life  estate,  is  altogether  excluded  by  sect.  7. 

(u)  OnUy  V.  Gardiner,  4  M.  &  W.  500. 

(v)  See  Parker  v.  MUcheU,  11  A.  &  E.  788 ;  and  FligU  v.  Tlumas,  8  CI. 
and  Fin.  231. 

(w)  See  BrigU  v.  Walker,  1  C.  M.  &  R.  219 ;  Tickle  v.  Brown,  4  Ad.  &  E. 
369 ;  Partridge  v.  Scott,  3  M.  &  W.  230. 
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fected  :{x)  and  in  cases  falling  under  sections  1,  4,  and  7  ^^p-  ^^"^ 

of  the  act,  *an  enjoyment,  as  of  right,  may  be  proved, 

by  showing  enjoyment  for  several  periods,  amounting  to«     [^187] 

gether  to  the  statutory  time ;  and  that  during  the  entire 

intervals  between  such  periods,  and  between  the  last  of 

them  and  the  action,  (if  such  interval  intervened,)  the  estate 

sought  to  be  affected  was  in  the  hands  of  a  tenant  for  life 

or  for  years  exceeding  three  years.(y) 

'  But,  as  respect  the  ea^ment  of  light,  the  mere  fact  of  Bxmpc  ta 

uninterrupted  enjoyment  for  twenty  years,  otherwise  than  ^"^ 

by  consent  given  by  deed  or  writing,  confers  an  absolute    ' 

title ;  the  enjoyment  need  not  be  as  of  right ;  so  that  proof 

of  a  parol  license  is  immaterial  \{z)  nor  does  the  existence 

of  disabilities  or  particular  estates  make  any  difference :  it 

has,  however,  been  recently  determined  by  the  Court  of 

Exchequer,  that  the  enjoyment  of  the  access  of  light  must 

have  been  in  the  character  of  an  ectsement^  distinct  from 

the  enjo)rmeut  of  the  land  sought  to  be  affected ;  so  that 

sixty  years'  enjoyment  of  lights  looking  out  upon  a  garden 

which  the  owners  of  the  house  had  held  during  that  pe* 

riod,  as  tenants  from  year  to  year,  was  held  insufficient  to  « 

confer  a  title.(a) 

By  interruption,  it  may  be  observed,  is  meant  an  ad-  ^^JJ^S"^  . 
verse  obstruction,  and  not  a  mere  discontinuance  of 
user;(&)  but  the  question,  whether  a  discontinuance  was 
voluntary  or  otherwise,  is  0Ji9  for  a  jury  ;(c)  so  that,  as 
between  vendor  and  purchaser,  it  would  seem  to  be  neces- 
sary to  give  evidence  of  (so  near  as  may  be)  continuous 
user.  It  has  been  recently  decided  by  the  House  of 
Lords,(cf)   confirming   the   decisions  of   the   Courts  of 

{x)  Oniey  v.  Gardiner,  4  M.  &  W.  500;  Clayton  v.  Corby,  2  Ad.  &>  E. 
N.  S.  813 ;  Clay  y.  Skackeray,  3  Moo.  &,  R.  344.  As  to  the  non-eztingulAh. 
ment  of  a  necessary  easement  by  unity  of  seisin,  see  Pheysey  ▼.  Vieary, 
16  M.  &  W.  484. 

(y)  Clayton  ▼.  Corby,  3  Ad.  &  E.  N.  S.  813. 

{z)  Mofor,  4rc,  of  London  v.  Petoterers*  Company,  3  Moo.  &  R.  409; 
Flight  V.  Thomas,  11  Ad.  6b  E.  688,  see  p.  695. 

(a)  Harbidge  v.  Wanoick,  3  Exch.  R.  553. 

{b)  Carr  v.  FoUer,  3  Ad.  &  E.,  N.  S.  581 . 

(c)  S.  C. 
'  {d)  Flight  v.  Thomas,  8  Gl.  ^  Fin.  33L. 
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<**»>•  ^'"-  Queen's  Bench  and  'Exchequer  Chamber,  that,  under  the 
4lh  section  of  the  Statute,  which  provides  that  no  act 
shall  be  deemed  an  interruption  unless  submitted  to  or 
acquiesced  in  for  one  year,  a  party  who  has  uninterrupt* 
edly  enjoyed  or  used  tho  easement  or  right  for  any  period 
exceeding  one  year  short  of  the  term  which  would  be 
sufficient  to  confer  a  statutory  title,  can,  upon  being  dis« 
fiirbed  in  his  enjoyment  or  user  at  any  time  within  the 
laat  year  of  the  statutory  term,  at  once  claim  the  benefit 
of  the  statute.[l] 

fl]  Thoagh  the  right  to  the  enjoyment  of  light  originate  in  temporary 
permiwion  of  the  adjoining  owner,  or  mere  usurpation  of  the  party  claim- 
ing the  right,  yet  an  enjoyment  for  twenty  years  affords  presumptive  evi- 
dence of  an  agreement,  license,  or  grant,  which  cannot  be  rebutted  by 
showing  that  the  right  claimed  had  no  existence  previous  to  the  com- 
mencement of  the  twenty  years.  But  the  reversioner  may  show  that  the 
acquiescence  was  by  his  lessee ;  for  this  could  not  be  prevented  by  the 
reversioner,  unless  his  knowledge  be  shown,  so  that  he  could  interfere ; 
and  though  it  may  conclude  the  lessee  who  is  not  inconunoded,  and  would 
not  naturally  give  notice  to  his  landlord,  it  ought  not  to  bind  the  latter. 
And  the  presumption  may  be  rebutted  by  showing  that  the  adjoining  pro- 
prietor was  an  infant  or  under  coverture,  or  other  personal  incapacity  to 
grant,  when  the  user  began ;  or  that  he  was  absent  from  the  country,  and 
therefore  ignorant  of  that  fact,  and  incapable  of  resisting;  or  that  the 
party  alleged  to  have  authorized  the  easement,  had  only  a  particular  in- 
terest as  a  life  estate,  and  could  not  bind  the  reversioner.  So  non-user 
or  abandonment  will  occasion  the  loss  of  the  easement  claimed;  the  pre- 
sumption in  such  cases  being  that  the  right  has  been  relinquished  as  need* 
less,  or  released  for  a  valuable  con|kleration. 

The  right  to  enjoy  light  is  limited  to  the  extent  and  manner  of  usage. 
Therefore,  where  the  house  lighted  was  a  malt  house,  but  was  changed 
into  a  parish  work  house,  requiring,  and  at  first  having,  more  ll|^  than 
the  malt  house ;  a  fence  built  so  as  to  reduce  the  light  to  its  former  quan- 
tity, was  held  not  actionable,  though  it  dinunished  the  necessary  light  of 
the  work  house. 

Twenty  years  peaceable  enjoyment  or  possession  of  a  private  way, 
confers  a  presumptive  title ;  the  inference  from  such  a  long  user  being 
that  the  right  passed  to  the  person  using  it  by  a  regular  grant  And  it 
seems  a  town  may,  by  user,  like  an  individual,  acquire  a  private  way 
for  itself,  though  not  for  the  public  at  large. 

Evidence  may  be  given  to  rebut  the  inference  of  a  grant  sought  to  be 
raised.  It  may  be  shown  that  the  usage  suffered  interruption,  or  was 
allowed  by  the  mere  neglect,  permission  or  indulgence  of  the  owner;  or 
had  formed  the  subject  of  perpetual  contest ;  or  it  may  be  accounted  for 
on  the  ground  of  leave,  favor,  or  otherwise,  than'  as  a  claim  or  assertion 
of  right.  So  it  may  be  shown  that  the  party  was  merely  allowed  to  pass 
like  other  neighbors,  without  being  confined  to  any  particular  track.    So 
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By  the  3  and  4  Will.  IV.  c.  27,  the  time  within  which  o'^'p-v"'- 
proceedings  can  be  commenced,  at  law  or  in  equity,(e)  LSSSatkL, 

3  aad  4  WilL 


(<?)  Filing  a  bill,  not  aerrice  of  subpcBna,  is  the  commencement  of  suit ; 
Caj^n  V.  Gray,  1  Y.  &  C.  C.  C.  806;  Morris  v.  ElUs,  7  Jur.  413;  Pva-ceU 
V.  Bl^nerhasseU,  3  J.  &.  L.  34;  but  see  AU^-Oen.  r,  MaU,  11  Pri.  760 :  as 
to  salt  commenced  and  then  abandoned,  see  Bampten  y.  BirchaU,  5  Beav. 
67,  and  see  Roche  v.  Cooke,  12  Jur.  5. 


the  obstmction  of  the  way,  for  only  one  year  of  the  time,  will  defeat  it. 
So  it  may  be  shown  that  the  identity  of  the  way  is  not  fixed,  bat  that  tfie 
user  has  been  flactaating,  and  embolatory,  changing  with  fields  and 
fences.  But  the  right  of  way  should  have  been  exercised  with  the 
owner's  knowledge,  or  he  cannot  be  affected.  An  agreement  for  a  way 
by  parol,  is  a  mere  license,  revocable  at  the  pleasure  of  the  grantor.  A 
right  of  way  can  be  only  by  prescription  or  grant  at  common  law.  The 
use  by  a  man,  of  a  way  to  his  land  for  less  than  twenty  years,  when  his 
land  is  confiscated  and  granted  to  another,  who  continues  tke  use  until 
both  make  out  the  time,  will  not  warrant  the  inference,  because  of  the 
interruption  by  confiscation.  Though  it  wooki  be  otherwise  if  the  twenty 
years  were  made  out  by  the  successive  enjoyment  of  ancestor  and  heir, 
vendor  and  vendee,  dtc. 

Non-user  jfbr  a  long  time,  (probably  twenty  years)  affords  a  presump- 
tion that  a  right  of  way  has  been  released  or  surrendered.  An  agree- 
ment, by  parol,  to  discontinue  an  old  way,  is  but  a  license,  and  may  be 
revoked. 

The  moat  important  and  difficult  class  of  presumptive  easements  arises 
from  the  conflicting  use  of  running  water.  The  law  declares  that  the  na- 
tural parity  and  course  and  flow  of  the  stream,  shall  not  be  so  changed 
or  modified  by  the  act  of  one,  as  to  injure  any  other  proprietor,  or  impair 
his  natural  advantages.  The  common  wants  of  all  must  be  subserved, 
and  an  advantage  given  to  no  one,  at  the  expense  of  any  other.  Every 
proprietor  has  a  right  to  the  use  of  the  water  flowing  in  its  natural  current, 
without  diminution  or  obstruction.  No  proprietor  has  a  right  to  use  the 
water  to  the  prejudice  of  another.  It  is  wholly  immaterial  whether  the 
party  be  a  proprietor  above  or  below,  in  the  course  of  the  river;  the  right 
being  common  to  all  the  proprietors  on  the  river,  no  one  has  a  right  to 
diminiflh  the  quantity  which  will,  according  to  the  natural  current,  flow  to 
a  proprietor  below,  or  to  throw  it  back  upon  the  proprietor  above ;  the  true 
test  of  the  principle  and  extent  of  the  use  being,  whether  it  is  to  the  injury 
of  the  other  proprietors,  or  noL 

In  Louisiana,  priority  of  appropriation  in  mill  owners,  is  recognized  by 
positive  law,  as  securing  an  exclusive  right.  The  first  erected  mill  takes 
an  adequate  supply  of  water  from  above,  and  is  entitled  to  be  kept  clear  of 
back  water  from  below,  upon  the  mere  circumstance  of  its  being  first  erect- 
ad.  But  aside  from  this  positive  provision,  the  law  of  that  state  would  be 
the  same  as  the  common  law. 

An  exclusive  adverse  enjoyment  of  the  water  in  any  particular  manner, 
for  twenty  years  (or  other  time  limiting  ejectments,  in  the  state  where  lh« 
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J^  lot  the  recovery  of  any  hxndj{J)  (which  expression  in* 
eludes  all  corporeal  heieditaments,  and  also  tithes,(g')  ex>> 

(/)  Or  tithe  deeds;  see  Dean  and  Chapter  of  WeOs  v.  Doddingtan,  2 
Coll.  T3. 

(jg)  I.  e.,  as  between  parties  claimiog  adverse  estates  therein,  but  not 
as  between  tithe-owner  and  terre-tenant ;  Dean  and  Ckapier  of  Elf  v.  CUuky 
15  M.  A  W.  617;  bat  see  Dean  and  Chapter  of  Ely  v.  BUss.  3  Beav.  574. 


i^aestion  arises)  raises  the  presumption  of  a  grant  or  license.  And  it  makes 
no  difference  to  what  extent,  or  in  what  manner,  sach  exclnsive  use  may 
injuriously  affisct  others,  unless  the  act  amount  to  a  pablic  nuisance.  But 
the  defendant's  enjoyment  must  be  exclusire,  continuous  and  adverse,  so 
much  so  that  on  a  defence  against  a  claim  for  land,  it  would  satisfy  the 
statute  of  limitations.  Alternate  enjoyment,  the  defendant  now  using  the 
land  for  his  pond,  and  now  the  plaintiff  for  agricultural  purposes,  will  not 
raise  the  presumption. 

After  the  prior  occupant  has  enjoyed  for  full  twenty  years,  in  a  particular 
mode,  so  as  to  raise  the  presumption,  he  is  entitled  to  maintain  his  posses- 
sion to  an  extent  commensurate  with  the  enjoyment.  And  this  extent, 
which  is  an  abridgment  of  the  rights  of  others,  must  be  limited  by  the  evi- 
dence to  the  usage. 

The  presumption  arising  from  a  usage  of  twenty  years,  will  not  be  re- 
butted though  it  appear  to  have  commenced  when  the  land  through  which 
the  water  is  derived  was  in  the  occupation  of  a  lessee,  if  twenty  years  have 
elapsed  since  the  lease  terminated. 

If  the  enjojrment  originated  in  a  written  agreement  or  lease,  there  can  of 
course  be  no  presumption  made  in  favor  of  a  more  extensive  claim  than 
what  the  true  construction  of  the  contract  shows.  If  the  party  have, 
within  twenty  years  before  suit  brought,  acknowledged  the  plaintiff's 
claim,  though  under  a  mistake  of  the  right,  the  presumption  of  a  grant  is 
rebutted. 

If  the  encroachment  or  erection  be  a  public  nuisance,  no  length  of  time 
will  legalize  it. 

To  complete  the  presumptive  title,  the  adverse  enjoyment  must  be  con- 
tinuous and  uninterrupted  for  the  whole  term.  An  interruption  may 
arise  by  a  unity  of  seisin  and  possession.  Thus,  if  A.  and  B.  have  adjoin- 
ing closes,  and  H.  conduct  the  water  from  B.'s  close  on  to  his  own,  en- 
joyed it  in  a  particular  manner  for  a  less  period  than  twenty  years,  and 
then  convey  his  close  in  fee  simple  to  B. ;  and  B.,  after  a  few  days*  pos- 
session re-convey  it  to  A. ;  after  which  A.  enjoys  the  water  in  the  same 
manner  he  had  done  before,  for  a  period  less,  but  with  the  former  period, 
ywftking  more  than  twenty  years,  the  interruption  would  be  fatal. 

A  total  non-user  for  twenty  years  affords  presumption  either  of  the  ex* 
tinguishment  of  the  former  presumptive  right,  in  favor  of  some  other  ad- 
verse right;  or  where  no  such  adverse  right  appears,  then  simply  that  the 
former  has  been  surrendered,  or  that  it  nev^  existed. 

A  unity  of  possession,  though  it  generally  extinguishes  an  easement, 
^iil  not  destroy  the  presumptive  right  to  the  use  of  water.    So  that  whefo 
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cept  tithes  belonging  to  a  spiritual  eleemosynary  corpora-  oh^p-  ^^m- 
tioQ  sole,)  and  any  share,  estate,  or  interest  therein,  or  of 
any  rentf  (which  includes  heriots,  and  all  services  and 
suits  for  which  a  distress  may  be  made,  and  all  annuities 
and  periodical  sums  of  money  charged  upon  or  payable 
out  of  any  land,  except  moduses  or  compositions  belong- 
ing to  a  spiritual  or  eleemosynary  corporation  sole,(A)  is  aii  acUoiw,  ^ 
restricted  to  a  period  of  twenty  years,(i)  or,  in  case  of  con-  ^j^^ 
tinuous  disabililies,(J)  forty  years,  from  the  •time  at  which  y^'JJJm 
the  right  to  proceed  for  the  recovery  of  such  land  or  rent  5ShIi*to«i«. 
first  accrued  to  the  plaintiff,  or  to  the  party  through  whom      [*Ib9] 
he  claims.(A:) 
The  3d  section  of  the  act  fixes  the  time  at  which,  in  Ri?ht  when 

'  deemed  to 

certain  specified  cases,  the  right  shall  be  deemsd  to  have  JU^n^'j;;^ 
accrued;  these  cases,  however,  are  put  merely  by  way  of  *'*^- 
illustration,  and  not  with  the  view  of  limiting  the  opera- 
tion of  the  2nd  section  ;(Z)  the  general  principle  seems  to  ^jJJ*™*    " 
be,  that  when  a  party  has  been  in  possession  or  receipt  of 
the  profits  of  the  land,  or  in  receipt  of  rent,  the  right  ac« 
crued  at  the  time  when  he  last  held  such  possession  or 
received  such  profits  or  rent;(m)  while  in  the  case  of  a 
party  who  has  never  had  such  possession  or  receipt,  the 

(A)  Bat  not  rent  reserved  on  a  demise,  as  between  tenant  and  rever- 
Bioner ;  Grant  y.  BUis,  9  M.  dt  W.  113. 

(0  Sects.  2  and  24. 

(j)  See  sects.  16, 17, 18  and  19.  The  19th  sect.,  which  provides  that 
Scotland,  Ireland,  and  the  adjacent  islands  are  not  to  be  considered  be- 
yond seas,  applies  to  cases  of  residence  in  Ireland,  &c.,  before  the  pass- 
ing of  the  act,  if  the  controyersy  do  not  arise  until  after  the  passing  of  it : 
Ex  ParU  Hasdl,  3  Y.  &  C.  617. 

{k)  See  sect.  1 ;  and  Z>0e  y.  Edmonds,  6  M.  &  W.  295. 

(/)  See  James  v.  SaUer,  4  Sco.  168. 

(«)  Owen  y.  DeBeauvoir,  16  M.  &  W.  547. 


a  mill  and  dam  of  B.,  standing  below  A.,  of  right  flows  back  on  A.*s  mill, 
if  A.  should  purchase  the  mill  and  dam  below,  and  sell  them  to  C,  the 
latter  would  haye  the  same  right  as  B.  had;  for  the  union  of  possession 
in  A.  would  not  change  the  rights  of  the  lower  mill.  And  in  such  a  case, 
where  the  right  to  flow  the  mill  aboye  was  lost  by  a  non-user  for  twenty 
years,  and  then  A.  purchased  the  lower  mill,  and  sold  it  to  O. ;  held,  that  the 
former  right  to  flow  being  severed  before  A.  purchased,  no  greater  right 
passed  to  C.  See  Ck>w.  dt  Hill's  notes,  part  1,  notes  303, 304 ;  3  Kent's 
Com.  2d  ed.  p.  441, 415, 419. . 
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***p'^^'°'  right  accraed  at  the  time  when  he  first  became  entitled 
(whether  by  descent,  alienation,  falling  in  of  a  remainder 
or  reversion,  forfeiture,  devi8e,(n)  or  otheririse)  to  enter 
into  such  possession  or  receipt.  A  mortgagee  may,  how- 
ever, recover  the  mortgaged  land  at  any  time  within 
twenty  years  after  the  last  payment  of  principal  or  inter- 
est, notwithstanding  twenty  years  or  upwards  may  have 
elapsed  since  his  right  to  enter  accrued  under  the  mort- 
gage deed.(o) 
tl^lSHurim  ^^^  ^^  against  an  administrator  time  runs  from  the 
^^^  death  of  the  intestate.(/>) 

^  ^  •And,  in  the  case  of  an  express  trust,(f )  the  right  does 
tnjrtjifhi  not  accrue  until  a  conveyance  has  been  made  to  a  pur- 
^Mtt^'  cl^&^f  for  valuable  consideration,  and  then  only  as  against 
chlT'Sr*'*  ^^^^  purchaser  and  persons  claiming  under  him  ;(r)  whe- 
Ci^um  ^^^  ^^  °^  ^  charitable  trust  is  within  this  provision,  or 
whether,  as  formerly,  time  is  no  bar  when  the  purchaser 
has  notice,  seems  to  be  doubted  :(5)  the  provision  does 
not  seem  to  apply  to  a  mere  voluntary  trust  for  payment 

(if)  See  James  v.  Salter,  4  Scott,  168, 180. 

\o)  See  7  Will.  IV.  and  1  Vict.  c.  28.  In  de&alt  of  payment,  time 
runs  from  date  of  mortgage  deed,  if  there  is  no  proTision  for  quiet  eikjoy- 
men  by  the  mortgagor,  until  default  in  payment ;  Doe  d.  Raf  lance  v.  Light- 
foeiy  8  M.  &  W.  5&3 :  as  to  idiether  the  mortgagee's  frima  facie  absolute 
title  by  twenty  years'  possession  is  defeated  by  his  haying  kept  accounto  of 
the  rents  received  by  him,  and  otherwise  treated  and  considered  himself 
as  mortgagee,  see  Baker  v.  WaUon,  14  Sim.  496.  As  to  the  case  of  an 
annuitant,  see  Sea/rU  r.  Colt,  1  Y.  &  C.  C.  C.  36. 

{p)  Sect.  6. 

{q)  See  Franca  v.  Graver,  5  Ha.  39 ;  T%e  Cammssiimers  ^  Donaiiom 
y.  WybranU, 2  J.  4t  Lat  182;  Hughes  v.  KeUy^^Coa.  &  L.  tt3;  Blair  v. 
Nugent,  3  J.  4t  Lat.  661 ;  Ward  v.  Arch,  12  Sim.  472;  and  Geugk  r.  BuU, 
12  Jur.  859 :  as  to  difference  between  a  charge  and  a  trasi  for  payment  of 
a  sum  of  money  out  of  real  estate.  Purchaser's  liability  for  purchase- 
money  is  not  an  express  trust :  Tlofi  v.  Stephenson,  7  Ha.  I ;  a  construc- 
tive trust  may  be  barred  by  long  acquiescence ;  Ex  parte  Hasell,  ZY.Si 
C.  617. 

(r)  Sec.  25;  AU.-Cfen.  v.  rUnt,  4  Ha.  147. 

Is)  See  4  Ha.  153—155;  and  see,  AU.-Cfen.  v.  Kerr,  2  Beav.  420;  AU.- 
Oen.  V.  BretUngham,  3  Bear.  91 ;  in  neither  of  which  cases  was  the  stat- 
ute reUed  on ;  and  see^  1  Dm.  6b  W.  288,  where  Sngden,  C,  was  of 
opinion  that  the  act  did  not  extend  to  charities;  and  see,  2  Dm.  &  W. 
69;  but  in  T%e  Commi^ianer  of  Charitable  Donations  y.  Wybrants,  2  J.  4b 
Lat.  182,  the  same  leaned  judge  held,  although  the  opinion  was  extraju- 
dicial, that  charitable  trusto  were  within  the  act. 


r 


THE  ABSTUACT.  190 

of  debts  when  the  creditors  are  not  in  fact  cestuis  que  ^^^»^^^^ 
trusty  so  as  to  be  entitled  to  enforce  the  trusts  :(i)  in  cases  ^""^ 
of  fraud,  time  does  not  begin  to  run  until  the  fraud  was, 
or  with  reasonable  diligence  might  have  been,  discover* 
ed  ;(u)  but  this  is  not  to  affect  a  bona  fide  purchaser  for 
valuable  consideration  without  notice  of,  or  reason  to  be- 
lieve in,  the  commission  of  the  fraud. 

The  7th  section  enacts,  that  the  right  of  a  person  enti.  Ja}^*^^  "* 
tied  subject  to  a  tenancy  at  will  is  to  be  deemed  to  ^have      [*191] 
first  accrued,  either  at  the  determination  of  such  tenancy,' 
or  at  the  expiration  of  one  year  next  after  the  commence- 
ment of  such  tenancy,  at  which  time  such  tenancy  shall 
be  deemed  to  have  determined :  but  it  provides  that  no  MoneMw 

'  '  and  tuiu\ 

mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a  «««'»^«<- 
tenant  at  will  within  the  meaning  of  this  clause  to  hk 
mortgagee  or  trustee.(t7)  In  cases  of  express  trust,  a  testui 
que  trust  whose  possession  is  consistent  with  the  trust 
js,  for  general  purposes,  tehant  at  will  to  his  trustee,(tr) 
and  the  object  of  the  above  provision  seems  to  have  been, 
to  preserve  the  legal  estate  of  the  trustee,  which,  under  the 
old  law,  was  secured  by  the  necessity  that  possessio^^ 
should  be  adverse  in  order  to  take  away  the  right  of  en- 
try :  however,  in  a  recent  case  of  Doe  d.  Jacobs  v.  PhU- 
lips,{x)  the  Court  of  dueen's  Bench  seem  to  have  consi- 
dered the  trustee  of  a  term  was  barred  by  the  possession 
of  his  cestui  que  trust :  the  opinions  expressed  upon  this 
point  were,  however,  extra-judicial ;  for,  admitting  the 
cestui  que  trust  to  have  been  tenant  at  will,  the  trustee 
before  bringing  the  action  should  have  determined  the 

(f)  Evans  v.  BagieeU,  2  Con.  &,  L.  612;  and  query,  whether  the  25th 
section  applies  to  cases  which  fall  within  the  40th  and  42nd  sections ;  lb, 
p.  G18. 

(u)  Sect.  26,  and  Letris  v.  llamas,  3  Ha.  26.  In  the  case  of  a  firm,  it 
has  been  held  that  the  fraud  of  one  member  prevents  time,  under  the  3  and 
4  Will.  IV.  c.  42,  from  running  in  favor  of  his  co-partners,  although  in- 
nocent of,  and  deriving  no  beniit  from,  the  fraud :  Blair  v.  Bromley ^  2  Ph. 

354. 
(p)  A  purchaser  let  into  possession  before  completion  is  prima  fade 

a  tenant  at  will  within  this  clause ;  Doe  d.  Stanway  v.  Rock,  4  Man.  db  Q» 

30. 

(»)  See  1  Jarm.  Conv.  by  S.  28 ;  Sug.  610. 

(x)  to  a.  B.  130. 
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ci»p.vni.  tenancy  by  notice,  which  he  had  not  done  :(y)  but  the 
Court  of  Common  Pleas  has  since(2;)  refused  to  follow 
the  dicta  10  Doe  v.  Phillips.  Where  the  tenancy  deter- 
mined before  the  passing  of  the  Act,  the  right  of  entry  is 
to  be  considered  as  having  accrued  at  the  time  of  such 

[*192]  determination  ;(a)  *but  where  the  tenancy  was  subsisting 
when  the  Act  came  into  operation,  the  right  is  barred  by 
the  lapse  of  twenty  years  from  the  end  of  one  year  after 
the  commencement  of  the  tenancy.(6)[l] 

(y)  As  to  what  conduct  amounts  to  an  admission  of  a  subsisting  tenan- 
cy at  will,  see  Doe  d.  Groves  v.  Groves^  10  d.  B.  486. 

(z)  Garrard  v.  Tuck,  13  Jur.  871 ;  and  see  Young  v.  Lord  Waterpark, 
lOJur.  1,L.  C. 

(a)  Doe  V.  Thompson^  6  Ad.  &  E.  721 ;  Doe  d.  Evans  v.  Page^  5  GL  B. 

767 ;  i  Dav.  &  M.  601 ;  Doe  v.  Bold,  11  Qi.  B.  127 ;  as  to  what  amounts 

to  a  ^termination  of  a  tenancy  at  will,  see  Doe  d.  Bennet  v.  Turner,  7 

rf  M.  &  W.  226;  S.  C.  9  M.  &  W.  643 ;  Doe  d.  Goody  v.  Carter,  9  GL  B. 

863. 

Qt)  Doe  d.  Dayman  v.  Moore,  9  d.  B.  555 ;  Doe  d.  Goody  v.  Carter,  9 
a.  B.  863. 

■ 

.  [1]  The  Statute  of  3  &  4  Will.  4,  c.  27,  to  which  reference  is  here  made, 
enacts  that  when  any  right  to  make  an  entry  or  distress,  or  to  bring  an 
•ction  to  recover  land  or  rent,  by  reason  of  any  forfeiture  or  breach  of 
condition,  shall  have  first  accrued  in  respect  of  any  estate  or  interest  in 
-reversion  or  remainder,  and  the  land  or  rent  shall  not  have  been  recover- 
ed by  virtue  of  such  right,  the  right  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  such  land  or  rent  shall  be  deemed  to  have  first  accru- 
ed, in  respect  of  such  estate  or  interest,  at  the  time  when  the  same  shall 
have  become  an  estate  or  interest  in  possession,  as  if  no  such  forfeiture, 
or  breach  of  condition  had  happened.  A  right  to  make  an  entry  or  dis- 
tress, or  to  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed 
to  have  first  accrued,  in  respect  of  an  estate  or  interest  in  reversion,  at  the 
time  at  which  the  same  shall  have  become  an  estate  or  interest  in  posses- 
sion, by  the  determination  of  any  estate  or  estates,  in  respect  of  which, 
such  land  shall  have  been  held,  or  the  profits  thereof,  or  such  rent  shall 
have  been  received,  notwithstanding  the  person  claiming  such  land,  or 
some  person  through  whom  he  claims,  shall,  at  any  time  previously  to  the 
creation  of  the  estate  or  estates  which  shall  have  determined,  have  been 
in  possession  or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
rent.  When  the  right  to  an  estate  in  possession  is  barred,  the  right  of  the 
same  person  to  future  estates  shaU  also  be  barred.  When  the  right  of  a 
tenant  in  tail  of  any  land,  or  rent,  to  make  an  entry  or  distress,  or  to  bring 
an  action  to  recover  the  same,  shall  have  been  barred  by  reason  of  the 
same  not  having  been  made  or  brought  within  the  period  hereinbefore 
limited,  which  shall  be  applicable  in  such  case,  for  making  an  entry  or 
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The  right  of  a  person  entitled  subject  to  a  tenancy  from  c^tp-  vm» 
year  to  year  or  other  period,  without  any  lease  in  writing,  frSS^JJ^  ^ 

year. 

distress,  or  bringing  an  action  to  recover  such  land  or.  rent,  no  person 
claiming  any  estate,  interest,  or  right,  which  such  tenant  in  tail  might 
lawfully  hare  barred,  shall  make  an  entry  or  distress,  or  bring  an  action 
to  recover  such  land  or  rent,  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  long  continued  to  live,  he  might  have  made  such  en- 
try or  distress,  or  brought  such  action.    When  ft  tenant  in  tail  of  any  land 
or  rent,  shall  have  made  an  assurance  thereof,  which  shall  not  operate  to 
bar  an  estate  or  estates  to  take  effect,  after,  or  in  defeasance  of  his  estate 
tail,  and  any  person  shall,  by  virtue  of  such  assurance,  at  the  time  of  the 
execution  thereof,  or  at  any  time  afterwardS)  be  in  possesion  or  receipt  of 
the  profits  of  such  land,  or  in  the  receipt  of  such  rent,  and  the  same  per^ 
son,  or  any  other  person  whatsoever  (other  than  some  person  entitled  to 
such  possession  or  receipt,  in  respect  of  an  estate,  which  shall  have  taken 
effect  after  or  in  defeasance  of  the  estate  tail)  shall  continue,  or  be  in  such 
possession  or  receipt,  for  the  period  of  twenty  years  next  after  the  com- 
mencement of  the  time  at  which  subh  assurance,  if  it  had  then  bew  esEe- 
cuted  by  such  tenant  in  tail,  or  the  person  who  would  have  been  entitled 
to  his  estate  tail  if  such  assurance  had  not  been  executed,  would,  without 
the  consent  of  any  other  person,  have  operated  to  bar  such  estate  or  estate* 
as  aforesaid ;  then  at  the  expiration  of  such  period  of  twenty  years,  stich 
assurance  shall  be,  and  be  deemed  to  have  been  effectual,  as  against  any 
person  claiming  any  estate,  interest,  or  right,  to  take  effect  afker  or  in  de-    . 
feasance  of  such  estate  tail.    It  is  enacted  that  after  the  31st  day  of  PeCi^ 
1833,  no  person  shall  make  an  entry  or  distress,  or  bring  an  aotton  to  re- 
cover any  land  or  rent,  but  within  twenty  years  next  after  the  time  tt 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued,  to  some  person  through  whom  he  claims,  or  if 
such  right  shall  not  have  accrued  to  any  person  through  whom  he  claims, 
then,  within  twenty  years  next  after  the  time  at  which  the  right  to  make 
sach  entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to    • 
the  person,  making  or  bringing  the  same.    In  the  construction  of  this  act, 
the  right  to  make  an  entry  or  distress,  or  bring  an  action  to  recover  any 
land,  or  rent,  shall  be  deemed  to  have  first  accrued  at  such  time  as  is  here- 
inafter mentioned,  that  is  to  say,  when  the  person  claiming  such  land  oi'. 
rent,  or  some  person  through  whom  he  claims,  shall,  in  respect  of  the 
estate  or  interest  claimed,  have  been  in  possession,  or  in  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  and  shall,  wl^le  entitled       '   . 
thereto,  have  been  dispossessed,  or  have  discontinued  such  possession,  or 
receipt,  then  such  right  shall  be  deemed  to  have  first  accrued,  at  the  time 
of  such  dispossession,  or  discontinuance  of  possession,  or  at  the  last  time 
at  which  any  such  profits  or  rent,  were,  or  was  so  received ;  and  when  the 
person  claiming  such  land  or  rent  shall  claim  the  estate  or  interest  of  some 
deceased  person,  who  shall  have  continued  in  such  possession  or  receipt, 
in  respect  of  the  same  estate  or  interest,  until  the  time  of  his  death,  and 
shall  have  been  the  last  person  entitled  to  such  estate  or  interest,  who 
shall  have  been  in  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  of  such  death  \  and  wl^en  the 
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chtp.  vm-  is  to  be  deemed  lo  have  accrued  at  the  end  of  the  first 
year  or  other  period,  or  last  receipt  of  rent,  which  shall 

person  claiming  such  land  or  rent  shall  claim  in  respect  of  an  estate  or 
interest  in  possession,  granted,  appointed,  or  otherwise  assured,  by  any 
instrument  (other  than  a  will)  to  him,  or  some  person  through  whom  he 
claims,  by  a  person  being,  in  respect  of  the  same  estate  or  interest,  in  the 
possession  or  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent, 
and  no  person  entitled  under  such  instrument  shall  have  been  in  such 
possession  or  receipt,  then  such  right  shall  be  deemed  to  hare  first  accrued 
at  the  time  at  which  the  person  claiming  as  aforesaid,  or  the  person 
through  whom  he  claims,  became  entitled  to  such  possession  or  receipt, 
by  virtue  of  such  instrument;  and  when  the  estate  or  interest  claimed, 
shall  have  been  an  estate  or  interest  in  reversicMi  or  remainder,  or  other 
future  estate  or  interest,  and  no  person  shall  have  obtained  the  possession 
or  receipt  of  the  profits  of  such  land,  or  the  receipt  of  such  rent  in  respect 
of  such  estate  or  interest,  then  such  right  shall  be  deemed  to  have  first  ac- 
crued, at  the  time  at  which  such  estate  or  interest,  became  an  estate  or  in- 
terest in  possession ;  and  when  the  person  claiming  such  land  or  rent,  or 
the  person  through  whom  he  claims,  shall  have  become  entitled,  by  reason 
of  any  forfeiture  or  breach  of  condition,  then  such  right  shall  be  deemed 
to  have  first  accrued  when  such  forfeiture  was  incurred,  or  such  condition 
was  broken. 

It  is  further  provided  that  all  actions  of  debt,  for  rent,  upon  an  indenture 
of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other  spe- 
cialty, and  all  actions  of  debt  or  scire  facias  upon  any  recognizance,  and, 
also,  all  actions  of  debt  upon  any  award  where  the  submission  is  not  by 
ipecialty,  or  for  any  fine  due  in  respect  of  any  copyhold  estates,  or  for  an 
escape,  or  for  money  levied  on  any  fieri  fa>cias^  and  all  actions  for  penal- 
ties, damages,  or  sums  of  money  given  to  the  party  grieved,  by  any  sta- 
tute then  or  thereafter  to  be  in  force,  that  should  be  sued  or  brought  at 
any  time  after  the  end  of  the  then  session  of  parliament,  shall  be  com- 
menced and  sued  within  the  time  and  limitation  thereinafter  expressed, 
and  not  after ;  namely,  the  said  actions  of  debt  for  rent  upon  an  inden- 
ture of  demise  or  covenant,  or  debt  upon  any  bond  or  other  specialty, 
actions  of  debt,  or  scire  facias  upon  recognizance,  within  ten  years  after 
thie  end  of  the  then  session,  or  within  twenty  years  after  the  cause  of  such 
actions,  but  not  after ;  the  said  actions  by  the  party  grieved,  one  year 
after  the  end  of  the  then  session,  or  within  two  years  after  the  cause  of 
'  «uch  actions  or  suits,  but  not  alter;  and  the  said  other  actions  within 
three  years  after  the  end  of  the  then  session,  or  within  six  years  after  the 
cause  of  such  actions  or  suits,  but  not  after ;  provided  that  nothing  there- 
in contained,  should  extend  to  any  action  given  by  any  statute,  where  the 
time  for  bringing  such  action  was,  or  should  be,  by  any  statute,  specially 
limited.  In  every  case  of  a  concealed  fraud,  the  right  of  any  person  to 
bring  a  suit  in  equity  for  the  recovery  of  any  land,  or  rent,  of  which  he, 
or  any  person  through  whom  he  claims,  may  have  been  deprived  by  such 
fraud,  shall  be  deemed  to  have  first  accrued  at,  and  not  before  the  time  at 
which  such  fraud  shall,  or,  with  reasonable  daigence,  might  have  been 
first  known  or  discovered ;  provided  that  nothing  in  this  clause  contained, 
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last  happeh.(c)    It  has  been  held,  that  the  performance  of  ^^hyvro- 
a  service  for  which  distress  might  have  b.3ea  made,  e,  g.^ 

(c)  Sect.  8. 

shall  enable  any  owner  of  lands,  or  rents,  to  have  a  suit  in  equity  for  the 
recovery  of  such  lands  or  rents,  on  account  of  fraud,  against  any  bona 
fde  purchaser  for  valuable  consideration,  who  has  not  assisted  in  the 
commission  of  such  fraud,  and  who,  at  the  time  that  he  made  the  purchase, 
did  not  know,  and  had  no  reason  to  believe,  that  any  such  fraud  had 
been  committed. 

If  at  the  time  at  which  the  right  of  any  person  to  make  an  entry  or 
distress,  or  being  an  action  to  record  any  land  or  rent,  shall  have  first 
accrued,  according  to  the  meaning  of  the  act,  such  person  shall  have 
been  under  any  of  the  disabilities  hereinafter  mentioned,  that  is  to  say, 
infancy,  coverture,  idiocy,  lunacy,  unsoundness  of  mind,  or  absence  be- 
yond seas,  then  such  person,  or  the  person  claiming  through  him,  may, 
notwithstanding  the  period  of  twenty  years,  hereinbefore  limited,  shall 
have  expired,  make  an  entry  or  distress,  or  bring  an  action  to  recover 
such  land  or  rent  at  any  time  within  ten  years  next  after  the  time  at 
which  the  person  to  whom  such  right  shall  first  have  accrued  as  afore- 
said, shall  have  ceased  to  be  under  any  such  disability,  or  shall  have 
died.  No  entry,  distress,  or  action,  shall  be  made  or  brought  by  any 
person  who,  at  the  time  at  which  his  right  to  make  an  entry  or  distress, 
or  to  bring  an  action  to  recover  any  land  or  rent,  shall  have  first  accrued,  « 
shall  be  under  any  of  the  disabilities  hereinbefore  mentioned,  or  by  any 
person  claiming  through  him,  but  within  forty  years  next  aAer  the  time 
at  which  such  right  shall  have  first  accrued,  although  the  person  under 
disability,  at  such  time,  may  have  remained  under  one  or  more  of  such 
disabilities  during  the  whole  of  such  forty  years,  or  although  the  term  of  *- 

ten  years  from  the  time  at  which  he  shall  have  ceased  to  be  under  any 
such  disability,  or  have  died,  shall  not  have  expired. 

It  is  provided  that  the  word  "  laTid"  shall  extend  to  manors,  messuages, 
and  all  other  corporeal  hereditaments  whatsoever,  and  also  to  tUhes^  and 
also  to  any  share,  estate,  or  interest,  in  them  or  any  of  them,  whether  the 
same  shall  be  a  freehold,  or  chattel  interest,  and  whether  freehold,  or 
copyhold,  or  held  according  to  any  other  tenure ;  and  the  word  "  rmW* 
shall  extend  to  all  heriots,  and  to  all  services  and  suits,  for  which  a  dis- 
tress may  be  made,  and  to  all  annuities,  and  periodical  sums  of  money 
charged  upon,  or  payable  out  of  any  land  except  moduses  or  composi- 
tions, belonging  to  a  spiritual  or  eleemosynary  corporation  sole ;  and  the 
person  throagh  whom  another  person  is  said  to  claim,  shall  mean  any 
person,  by,  through,  or  under,  or  by  the  act  of  whom  the  person  so  claim- 
ing became  entitled  to  the  estate  or  interest  claimed,  as  heir,  issue  in  tail, 
tenant  by  the  curtesy  of  England,  tenant  in  dower,  successor,  special  or 
general  occupant,  executor,  administrator,  legatee,  husband  assignee,  ap- 
pointee, devisee,  or  otherwise,  and  also  any  person  who  was  entitled  to 
an  estate  or  interest  to  which  the  pereon  so  claiming,  or  some  person 
through  whom  he  claims,  became  entitled  as  lord  by  escheat ;  and  the 
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Chap,  mn.  Bvreeping  the  church  and  tolling  the  bell,  amounts  to  pay- 
ment of  rent  within  the  meaning  of  this  section.(c{) 

(d)  Doe  d.  Ednmf  v.  BenhaMj  7  CL  B.  976 ;  as  to  the  8th  section  being 
retrospective,  see  Doe  d.  Jukes  v.  Sumner^  14  M .  &  W.  39. 

word  "person"  shall  extend  to  a  body  politic,  corporate,  or  collegiate, 
and  to  a  class  of  creditors,  or  other  persons,  as  well  as  an  individual ; 
and  every  word  importing  the  singular  number  only,  shall  extend  and 
be  applied  to  several  persons  or  things,  as  well  as  one  person  or  thing ; 
and  every  word  importing  the  masculine  gender  only,  shall  extend  and 
be  applied  to  a  female  as  well  as  a  male. 

In  the  United  States,  the  tendency  of  legislation  for  the  last  fifteen  years 
has  been  more  and  more  towards  the  establishment  of  an  uniform  period 
of  twenty  years,  for  all  real  actions,  and  rights  of  entry.  In  Massachu- 
setts, since  1839  the  right  of  entry  and  of  action,  is  limited  to  twenty  years 
after  the  right  accrued  to  the  party,  or  those  under  whom  he  claims,  or 
after  the  party,  or  those  under  whom  he  claims,  have  been  seized,  In  case 
of  disability  (including  absence  from  the  United  States)  ten  years  are 
allowed.  In  New  Hampshire,  no  one  can  enter,  or  have  an  action,  pre- 
scription or  claim  for  real  property,  unless  upon  seisin  within  twenty 
years ;  subject  to  the  exception  of  disability  arising  from  infancy,  cover- 
""  ture,  and  insanity ;  from  the  removal  of  which,  five  years  are  allowed. 

In  Rhode  Island,  uninterrupted,  quiet,  psaceable  and  actual  possession 
*  for  twenty  years  with  a  claim  of  ownership  in  fee  simple,  gives  and  makes 
a  good  title ;  subject  to  the  right  of  any  person  under  disability,  to  sue 
within  ten  years  from  its  removal ;  and  the  right  of  a  reversioner  &c.  to 
sue  within  ten  years  from  the  accruing  of  his  cause  of  action.  In  New 
.York,  the  right  of  suing  for  real  property,  is  limited  to  twenty  years.  No 
entry  is  valid  as  a  claim,  unless  an  action  is  brought  within  one  year,  and 
within  twenty  years  from  the  accruing  of  the  right  of  entry.  Ten  years 
are  allowed  from  the  removal  of  disability,  or  death  of  the  party  disabled  ; 
not  including  absence^  and  imprisonment  being  confined  to  imprisonment 
on  a  criminal  charge,  or  in  execution  upon  conviction  for  a  term  less 
than  life.  In  Maryland  twenty  years  adverse  possession  is  a  bar.  The 
usual  disabilities  are  excepted.  In  Delaware,  twenty  years  adverse  pos- 
session is  a  bar;  subject  to  the  right  to  sue  within  ten  years  from  the  re- 
moval of  disability.  In  Mississippi  all  entries  and  actions  must  be  with- 
in twenty  years,  with  a  saving  clause  in  favor  of  infants,  femes  coverts 
and  insane  persons.  Fifty  years  actual  uninterrupted  possession  gives  a 
perfect  title.  In  Kentucky,  the  right  of  entry  is  limited  to  twenty  years ; 
writs  of  right  upon  the  seisin  of  ancestors  or  predecessors,  to  fiAy  years  j 
other  possessory  actions  upon  such  seisin,  to  forty  years ;  and  actions 
upon  one's  own  seisin  to  thirty  years ;  with  an  allowance  of  ten  years 
from  removal  of  disability,  including  absence  from  the  state.  In  Michigan , 
twenty  years  is  the  period  of  limitation.^  The  Revised  Statutes  of  Maine, 
fix  the  limitation  at  twenty  years.  In  case  of  a  sole  corporation,  five 
years  are  aUowed  after  the  death  of  the  incumbent  actually  disseized, 
though  twenty  had  elapsed  before.    The  limitation  in  Vermont,  is  fixed 
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The  acknowledgment  in  writing  of  title,  given  to  the  ^«p-  v^"- 
person  entitled  or  his  agent  by  the  person  in  the  actual  £!im  »ved 
possession  or  receipt  of  the  profits  of  the  land  or  receipt  f/aSSSSTf 
of  the  rent,  is  equivalent  to  such  possession  or  receipt  by  ^^^' 
the  person  so  entitled  :(e)  as  between  the  landlord  and  o^  receipt  of 

'  ^  '  rent  or 

tenant  the  receipt  of  rent  is  equivalent  to  the  receipt  of  the  ■•'^»««- 
profits  of  land :(/)  but  the  performance  of  a  service  for 
which  no  distress  can  be  made,  e,  g,,  keeping  up  a  grind- 
stone on  the  land  for  the  use  of  the  parties  beneficially 
interested,(g-)  does  not  prevent  the  Statute  from  running      [*193] 
in  favor  of  the  occupiers. 

The  possession,  &c.,  of  one  coparcener,  joint-tenant,  or  JfJJJjiiSt. 
^tenant  in  common,  is  not  to  be  considered  as  the  posses-  notMre^So 

• 

(e)  Sect.  14.  See,  as  to  what  is  a  sufficient  acknowledgment,  Doe  y. 
Edmonds,  6  M.  &  W.  295 ;  TYulock  t.  Robey,  12  Sim.  402 ;  Holland  v, 
Clark,  1  Y.  &  C.  C.  C.  161  j  Pursdon  v.  Clogg,  10  M.  &  W.  572 ;  Incor- 
poraled  Society  v.  Richards,  1  Dra.  &,  W.  258 ;  L/ewis  v.  Thomas,  3  Ha. 
26,  34 ;  Ijucos  v.  Dennison,  13  Sim.  584.  Acknowledgment  by  trustee,  in 
trust  to  sell  for  payment  of  debts  and  subject  thereto  in  trust  for  A.,  or  by 
his  agent,  is  sufficient :  Lord  81.  John  v.  Boughton,  9  Sim.  219  ;  and  see 
Blair  v.  NugerU,  3  J.  &  L.  674.  • 

(/)  Sect.  35. 

(g)  Doe  d.  Robinson  y.  Hinde,  2  Moo.  &  R.  441. 
^ ."  » 

at  fifteen  years,  and  in  case  of  disability,  fiye  from  its  remoyal.  In  Con- 
necticut, the  right  of  entry,  is  limited  to  fifteen  years ;  and  an  entry  is  of 
no  effect,  unless  a  suit  be  brought  thereupon  within  one  year.    Fiye  years  4 

are  allowed  from  the  remoyal  of  disability.  In  New  Jersey,  the  right  of 
entry  and  also  the  right  of  action  is  limited  to  twenty  years.  In  Penn- 
sylyania,  the  right  of  entry  and  of  action,  is  limited  to  twenty  one  years, 
with  an  allowance  of  ten  years  from  removal  of  disability.  In  Virginia 
fifteen  years  are  a  bar  to  all  rights  of  entry;  and  five  years  are  allowed 
after  the  remoyal  of  any  disability.  In  North  Carolina  an  entry  upon, 
or  claim  to,  lands,  is  limited  to  seyen  years ;  allowing  three  years  from 
the  remoyal  of  disability,  or  in  case  of  absence,  eight  years  from  the  ac- 
cruing of  the  claim.  Possession  under  colorable  title,  bars  the  state.  In  . 
South  Carolina,  the  time  of  limitation  is  ten  years.  Seven  years  posses^ 
sion,  in  Qeorgia,  is  a  bar  to  the  right  of  entry  and  of  action,  allowing 
three  years  from  removal  of  disability.  In  Alabama,  the  limitation  is 
ten  years,  with  fiye  years  after  removal  of  disability.  The  limitation  in 
Tennessee  is  seven  years,  with  allowance  of  three  years  after  removal  of 
disability.  The  period  of  limitation  in  Ohio  is  twenty-one  years.  In  In- 
diana, twenty  years  possession  is  no  bar  to  an  entry  on  land.  In  Missouri, 
entry  and  action  are  limited  to  twenty  years ;  and  ten  years  are  allowed 
after  the  removal  of  any  disability.    {Seethe  StatiUes  of  the  several  States.) 
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sion,  &c.,  of  any  other  ;(A)  nor  is  the  possession,  &c.,  of 
the  younger  brother,  or  other  relation  of  an  heir,  to  be 
considered  the  possession,  &c.,  of  such  heir.(t)[l] 

The  right  of  a  remainderman  or  reversioner  accrues 
when  his  estate  falls  into  possession  ]{j)  and  this,  although 
he  may  have  waived  a  previous  forfeiture  ]{k)  and  although, 
in  the  case  of  a  reversioner,  he,  or  the  person  through 
whom  he  claims,  may  have  been  in  possession  previously 
to  the  creation  of  the  particular  estate  :{l)  but  where  the 
same  person  who  is  entitled  to  the  particular  estate,  is  also 
entitled  to  the  immediate  beneficial  reversion,  time  will 
run  against  both  estates  even  although  there  may  be  no 
merger.(w)  Where  rent  amounting  to  20s.  per  annum  or 
upwards,  reserved  by  a  lease  in  writing,  is  received  by  a 
wrongful  claimant,  no  fresh  right  accrues  to  the  reversioner 
upon  the  determination  of  the  lease  ;(n)  but,  in  order  to 
bar  the  reversioner,  there  must  be  actual  receipt  of  the  rent 
by  a  wrongful  claimant;  its  mere  retention  by  the  tenant 
is  immaterial  :(o)  the  existence  of  a  lease  containing  gene- 
ral words  sufficient  to  comprise  the  property  in  question, 
but  which  was  not  intended  to  comprise  it,  and  has  not 
been  acted  on  as  respects  such  property,  would  not,  it  ap- 
pears, prevent  the  statute  from  running  :{p)  and  where  the 
*right  of  a  person  to  an  estate  in  possession  is  barred,  the 

(A)  Sect.  12:  this  clause  is  retrospective:  see  CuQey  y.  Doe  d.  Tayler- 
son,  3  Per.  &  Dav.  539 ;  11  Ad.  &  E.  1008 ;  Doe  d.  HoU  v.  Horroeks,  1  C. 
&  K.  566;  Doe  d.  Daniel  t.  Woodruffs,  13  Jur.  1013,  H.  L. 

(i)  Sect.  13. 

(;}  Sect.  3 ;  see  Duke  of  Leeds  v.  Earl  Amherst,  3  Ph.  125. 

Ik)  Sect.  4. 

(l)  Sect.  5 ;  and  see  Doe  d.  Cwrzon  v.  Edmonds,  6  M .  &  W.  295. 

\m)  Doe  d.  HaU  v.  MoulsdaU,  16  M.  &  W.  689. 

(»)  Sect.  9  :  this  provision  is  retrospective ;  see  Doe  d.  AngeU  v.  Angell, 
9  Gt.  B.  328 ;  see  this  case,  also,  p.  355,  as  to  the  construction  of  the  word 
"  rent"  throughout  the  9th  sect. 

(p)  Doe  d.  Davy  v.  Oxenham,  7  M.  &  W.  131 ;  Chadwick  v.  Broadwood, 
3  Beav.  308 ;  see,  however,  Ex  parte  Jones,  4  Y.  &  C.  466 :  as  to  rents  of 
mines  reserved  in  specie,  see  Denys  v.  Shuckburgh,  4  Y.  &  C.  42. 

(p)  See  Dean  and  Chapter  of  Ely  v.  Bliss,  5  Beav.  574. 


[1]  See  Bryan  v.  Hinman,  5  Day's  Rep.  211 ;  MarstelUr  v.  McClean,  7 
Cranch,  156 ;  CaldweU  v.  Black,  5  Ired.  463  j  McRee  v.  Alexander,  1  Dev. 
321 J  Moore  y,  Armstrong,  10  Ohio  Rep.  11. 
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right  of  such  person,  and  of  all  parties  claiming  under  him,  ^*p-  ^°^ 
to  any  future  estate,  is  also  barred,  unless  the  land  or  rent 
is  in  the  mean  time  recovered  by  some  person  claiming  in 
right  of  some  intervening  estate  :{q)  where  there  was  a 
limitation  to  husband  and  wife  for  their  joint  lives,  with 
remainder  to  the  heirs  of  the  husband,  who  became  bank- 
rupt, the  last  limitation  was  held  to  be  a  future  estate 
within  the  meaning  of  this  section ;  and  the  possession  of 
the  land  by  the  surviving  wife,  although  taken  without 
legal  proceedings,  saved  the  right  of  the  assignee  of  the 
husband.(r) 

When  a  married  woman  and  her  husband  join  in  a  Jfarned 
conveyance  of  her  estate  by  an  assurance  which  for  want  J^JJ^ 
of  a  Fine  or  Statutory  Acknowledgment  is  not  binding  on 
her,  time  will  begin  to  run  against  her  and  her  heirs  only 
from  the  death  of  the  husband,  (if  tenant  by  the  curtesy,) 
or  from  her  death  in  his  lifetime  (if  they  have  no  inheri- 
table  issue  ]{s)  but  where  there  is  no  conveyance  binding 
on  the  husband,  but  a  mere  abandonment  of  possession  by     .  . 
husband  and  wife,  it  has  been  held  that  time  will  run 
against  her  from  the  date  of  such  abandonment.(^) 

By  the  21st  section  it  is  enacted,  "  That  when  the  right  xumaindew 
of  a  tenant  in  tail  of  any  land  or  rent  to  make  an  entry  or  2i,^J^** 
distress,  or  to  bring  an  action  to  recover  the. same,  shall  ^SS\^*ff 
have  been  barred  by  reason  of  the  same  not  having  been  **"™^ 
made  or  brought  within  the  period  hereinbefore  limited, 
which  shall  be  applicable  in  such  case,  no  such  entry, 
distress,  or  action  shall  be  made  or  brought  by  any  person 
claiming  any  estate,  interest,  or  right  which  such  "tenant      [^lOS] 
in  tail  might  lawfully  have  barred:"  and  the  22d  section,  J^SSa'tSS 
in  effect,  provides  that  time  which  has  commenced  run-  SS^?^ 
ning  against  a  deceased  tenant  in  tail,  shall  be  counted  as  '«™'™""- 
against  persons  claiming  in  respect  of  any  estate,  &c., 
which  he  "might  lawfully  have  barred." 

The  expression  in  each  of  these  two  sections  "  might  S'ttJfmSit 

(q)  Sect.  20;  aud  see  Doe  d.  BaU  v.  M<nUsddU,  16  M.  d&  W.  689— 
698. 

(r)  Doe  d.  Johnson  v.  Liveascdge^  11  M.  &  W.  517.  *      '      * 

{$)  Jwmpson  V.  Pitchers j  13  Sim.  327 ;  see  Sag.  631 ;  and  Neesom  v.  Clark* 
son,  3  Ha.  163.  ^ 

(0  Doe  y,  BramsUm^  3  Ad.  &  £.  63.  ..    ■     • 
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.  lawfully  have  barred,  seems  to  require  personal  legal  ca- 
pacity ou  the  part  of  the  tenant  in  tail  to  bar  the  remain- 
ders ;  from  which  this  singular  result  would  seem  to  fol- 
low, viz.,  suppose  the  right  of  a  tenant  in  tail  to  accrue  in 
possession  when  he  is  one  year  old,  and  that  he  attains 
twenty-one  and  dies  the  next  day  under  no  personal  in- 
capacity, the  statute  would  run  against  remaindermen  as 
from  the  time  when  his  right  first  accrued ;  but  suppose 
him  to  die  just  before  attaining  twenty-one,  or  to  attain 
twenty-one  an  idiot  or  lunatic,  and  so  to  continue  until  his 
death,  in  such  a  case  it  would  seem  that  remaindermen 
would  be  in  no  way  affected  by  the  above  sections  of  the 
act.  This  construction,  if  it  be  a  correct  one,  must,  in 
many  cases  where  land  has  been  brought  into  settlement, 
materially  interfere  with  the  beneficial  operation  of  the 
statute  upon  titles. 

The  23d  section  has  been  a  good  deal  discussed  in  the 
profession  :  according  to  Sir  £.  Sugden  its  effect  is,  <<  that 
where  a  tenant  in  tail  executes  a  deed  enrolled  under  the 
3  &  4  Will.  IV.  c.  74,  which  for  want  of  the  consent  of 
the  protector  operates  only  to  create  a  base  fee,  under  which 
possession  is  obtained,  the  title  will  become  good  against 
those  in  remainder  at  the  end  of  twenty  years  from  the 
period  when  the  tenant  in  tail,  or  his  issue,  could,  without 
the  consent  of  any  third  person,  have  barred  the  remain- 
ders over  under  the  3  &  4  Will  lY.  c.  74"  \{u)  but  it  is  not 
clear  tliat  the  section  has  not  a  retrospective  operation.(v) 

•Here,  it  may  be  observed,  the  same  question  arises  as 
to  the  necessity  for  personal  legal  capacity  on  the  part  of 
the  tenant  in  tail  or  his  issue  to  execute  a  disentailing 
conveyance,  as  well  as  the  non-existence  of  a  protector,  at 
the  time  when  the  statute  is  to  begin  to  run. 

And  in  the  opinion  of  Sir  E.  Sugden,  base  fees  which 
were  created  before  the  passing  of  the  3  <S&  4  Will.  17.  c. 
27,  are,  as  a  general  rule,  rendered  unassailable  by  the 
36th  section  of  the  act.(t/7) 

(i^)  Sag.  632. 

(v)  See  1  Jarm.  Conv.  by  S.  32. 

(w)  Sug.  634. 
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The  right  of  a  mortgagor  to  tedeem{x)  is  to  be  barred  at  ^^p-^"- 
the  end  of  twenty  years  from  the  mortgagee  taking  pos-  ro*3gmpUMi, 
session,  or  last  giving  a  written  acknowledgment  of  title  ;[1]  SSSd!*^ 
the  acknowledgment  must  be  given  to  the  mortgagor  or  acudow-     < 
some  person  claiming  his  estate,  or  the  agent  of  such  mort- 
gagor or  person ;  and  the  section  has  been  held  to  be  re- 
trospective ;  so  that  where,  before  the  act,  a  mortgage  had 

(x)  Sec  sect.  28. 


[1]  The  analogy  between  the  right  in  equity  to  redeem,  and  the  right  of 
entry  at  law,  is  generally  preserved ;  so  that  the  mortgagor  who  comes  to  re- 
deem against  a  mortgagee  in  possession,  after  the  period  of  limitation  of  a 
writ  of  entry,  must  bring  himself  within  one  of  the  exceptions  which  would 
save  the  right  of  entry  at  law,  or  the  time  will  be  a  bar  to  the  redemption, 
and  a  release  of  it  to  the  mortgagee  may  be  presumed.  The  limitation 
at  law  and  in  equity  is  usually  the  same,  with  the  allowance  of  the  same 
time  for  disabilities.  4  Kent's  Com.  186 ;  Elmendorf  v.  Taylor,  10 
Wheat  Rep.  168 ;  LitOe  v.  RcnoUm,  1  Marshall,  519 ;  Dexter  v.  AmoU, 
3  Sumner's  Rep.  152. 

The  period  of  limitation  of  a  right  of  entry  upon  land,  is  thirty  years 
in  Mississippi ;  twenty-one  years  in  Pennsylvania  and  Ohio ;  twenty  years 
in  Maine,  New  Hampshire,  Massachusetts,  Rhode  Island,  New  York, 
New  Jersey,  Delaware,  Maryland,  Virginia,  Alabama,  Kentucky,  India- 
na, and  Missouri ;  fifteen  years  in  Vermont  and  Connecticut ;  ten  years 
in  Louisiana ;  seven  years  in  North  Carolina,  Tennessee  and  Greorgia ; 
and  five  years  in  South  Carolina. 

In  England,  if  a  mortgagee  enters  in  the  life  time  of  the  tenant  for  life, 
the  remainder-man  will  be  barred  of  his  right  to  redeem,  after  twenty 
yeacs  from  such  entry;  the  principle  being,  that  the  remainder-man  might 
have  redeemed,  notwithstanding  the  life  estate — and  that  it  is  of  no  con- 
sequence to  the  mortgagee  who  has  the  equity,  for  he  ought  to  be  quieted 
after  twenty  years*  possession.    1  Sim.  &  Stew.  471. 

"  The  mortgagee  may  equally,  on  his  part,  be  barred  by  lapse  of  time ; 
and  if  the  mortgagor  has  been  permitted  to  possess  and  enjoy  the  estate 
without  account,  and  without  any  payment  of  principal  or  interest,  or 
claim  for  a  given  period,  and  which  is  generally  fixed  at  twenty  years, 
the  mortgage  debt  is  presumed  to  be  esctinguished,  and  a  re-conveyance 
of  the  legal  estate  from  the  mortgagee,  may  be  presumed.  The  period  of 
twenty  years  is  taken,  by  analogy,  to  the  period  of  limitation  at  law  for 
tolling  the  entry  of  the  true  owner.  The  rule  of  barring  the  equity  of  re- 
demption, or  the  claim  of  the  mortgagee,  by  lapse  of  time,  is  founded  on 
a  presumption  of  title,  which  may  be  rebutted  by  parol  proof,  or  circum- 
stances sufficient  to  put  down,  or  destroy,  the  contrary  presumption."  4 
Kent's  Com.  189 ;  Moore  v.  CaJbk,  1  Johns.  Ch.  Rep.  385;  Giles  v.  Bare- 
more,  5  Johns.  Ch.  Rep.  545 ;  Jackson  v.  Wood,  12  Johns.  Rep.  242 ;  Ross 
▼.  NorveU,  1  Wash.  14 ;  Bowland  v.  SkwrtUff,  2  Met.  Rep.  26 ;  Whiting 
V.  WkUe,  Cooper's  Eq.  Rep.  1 ;  Reeks  v.  PostlethioaUe,  lb.  161 ;  Barron  v. 
MarUn,  lb.  189 ;  Aii^Aej  v.  Edwards,  9  Wheat.  Rep.  489. 
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<^*p-  ^"'^  been  twice  transferred,  as  such,  by  deeds  to  which  the 
mortgagor  was  no  party,  and  no  acknowledgment  of  the 
equity  of  redemption  had  been  given  to  him  for  seventeen 
years  before  the  passing  of  the  act,  these  years  were  count- 
ed against  him  upon  his  subsequently  filing  a  bill  to  re- 
deem :(y)  an  acknowledgment  given  to  one  of  several  mort- 
gagors, or  representatives  of  a  mortgagor,  operates  in  faror 
of  all ;  but  an  acknowledgment  by  one  of  several  mortga- 
gees, or  representatives  of  a  mortgagee,  does  not  affect  the 
IISa(3S?to  proportionate  interests  of  the  others  :(ir)  if  a  mortgagee 
E^liDtw^  while  in  possession  is  himself  entitled  to  such  possession 
^^tj\f     in  respect  of  a  life  or  other  limited  interest  in,  or  as  a  te- 
uroTdoL^  nant  in  common  of,  the  equity  of  redemption,  the  period 
for  which  he  is  so  entitled  will  not  be  counted  against  the 
parties  entitled,  in  remainder,  or  together  with  him,  to  the 
equity  of  redemption.(a) 
T*1971         *No  spiritual  eleemosynary  corporation  sole  ia  to  reco- 
SftTr^foJi  ^®'  *"y  lands  or  rents  but  within  two  successive  incum- 
^^ore"£^  bencies  and  six  years,  or  sixty  years,  (whichever  be  the 
^?^?S7oo  longer  period,)  from  the  time  when  the  right  accrued.(6) 
F^rrecovery      No  advowsou  is  to  bc  recovcred,  or  right  of  presentation 
o[  hght^f "  enforced,  but  within  three  successive  adverse  incumben- 
preaea    on.  ^.^^^  ^^  ^.^^^  years,  (whichover  be  the  longer  period,) 

reckoning  therein  incumbencies  by  lapse,  but  not  incum- 
bencies after  promotions  to  bishoprics  ;(c)  and  a  patron 
claiming  in  respect  of  an  estate  in  remainder  on  an  estate 
tail,  is,  for  the  purposes  of  the  statutory  bar,  to  be  con- 
sidered as  claiming  through  the  person  ent\!tled  to  such 
estate  tail  :{d)  successive  adverse  incumbencies  extending 
over  one  hundred  years  form  an  absolute  bar,  unless  the 
benefice  has  been  since  enjoyed  under  a  rightful  presenta- 
tion; and,  in  calculating  this  period  a  presentation  adrerse 

(y)  BaUheUtr  v.  MUdUUm,  6  Ha.  75. 
(V)  Sect.  28. 

{a)  Raffetf  v.  King,  1  Keen,  601 }  TuU  v.  Owen,  4  Y.  &  C.  901 ;  Hyde  ▼. 
DaUaway,  2  Ha.  538 ;  2  Ph.  303. 
(6)  Sect.  29. 
(0  Sects.  30  and  31. 
{d)  Sect.  32. 
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to  the  owner  of  a  particular  estate  is  considered  adverse  ^^'^•^^- 
to  remaindermen.(e) 

No  money  charged  upon,  or  payable  out  of  any  land  or  Forxecorery 
rent,  nor  any  legacy,(/)  is  to  be  recovered,  but  within  charged  on 
twenty  years  next  after,  a  present  right  to  receive  the 
saDie(^)  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same ;  unless  there 
has  been  some  interim  payment  in  respect  of  principal  or 
interest,  or  acknowledgment  of  right  given  in  writing  ;(A) 
*from  the  above  period  must  be  excluded  the  time  (if  any)  [*198] 
during  which  the  person  entitled  to  the  charge  has  been 
also  entitled  to  the  possession  of  the  land  or  rent  :(i)  and 
where  a  term  was  vested  in  trustees,  in  trust  to  raise  por- 
tions for  younger  children,  and  subject  thereto  the  estate 
was  limited  in  strict  settlement^  it  was  held  by  Lord 
Lyndhurstf  C,  that  the  possession  of  the  estate  by  the 
parties  in  reversion  was  consistent  with  the  trust,  and  that 
the  statutory  bar  did  not  apply.(j) 

It  has  been  held  that  a  foreclosure  suit  is  a  suit  for  the  what  cuto 
recovery  of  money  charged  upon  land,  within  the  40th  edtoberaeh.* 
section  :{k)  so,  also,  is  a  vendor's  suit  for  the  recovery  of 
his  unpaid  purchase  money :(/)  it  seems  probable  that  the 
statutory  bar  would  not  apply,  where  the  bill  was  filed 

(c)  See  sect.  33. 

(/)  Which  includes  a  residue  or  share  of  a  residue ;  see  ChrisHan  v. 
Devereuz,  12  Sim.  264 ;  see  also  Phiilipo  y.  Mwnnings,  2  Myl.  &  C.  309 ; 
Sheppard  y.  Duke,  9  Sim.  567;  Prior  v.  HomUdow,  2  Y.  &  C.  £z.  200 ; 
Adams  v.  Barry,  2  Ck)ll.  290.  Under  the  36  Geo.  III.  c.  52,  s.  27,  a  verified 
copy  of  the  entry  in  the  stamp  office  book,  of  payment  of  the  duty  on  a 
legacy,  is  evidence  of  payment  of  the  legacy ;  Harrison  v.  BorweU,  10 
Sim.  380. 

(g)  See  FatOkner  v.  Danid,  3  Ha.  S12.  Legatees,  whose  legacies  are 
charged  on  land  subject  to  prior  chains,  held  not  to  be  affected  by  lapse 
of  time  while  any  prior  charge  subsisted. 

(A)  Sect.  40. 

(i)  Bwrrdl  v.  Lord  EgremetU,  7  Beav.  205. 

If)  Young  V.  Lord  WaUrpark,  13  Sim.  204;  S.  C.  on  appeal,  10 
Jur.  1. 

(*)  See  Dewrman  v.  Wycke,  9  Sim.  670 ;  and  Du  Vigier  v.  Z>e,  2  Ha. 
334;  butseeom^a,  TFruxm  v.  Fue,  2 C. d& L.  138. 

(0  TofiY,8Upkenson,lBjdi,\, 
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qi«p.^nn.  i)efore,  although  no  decree  was  made  until  after,  the  passr- 

ing  of  the  act.(m) 
JfJJriSdiS      Arrears  of  dower,(7i)  rent,  or  interest,  are  not  recovera- 
papaencc     j^j^  ^^^  j^^^^  ^^^^^  gj^^  years,(o)  unless  a  prior  incum- 
brancer has  been  in  possession  within  one  year  before  the 
commencement  of  the  proceedings  for  the  recovery  of  such 
arrears,  in  which  case  they  may  be  recovered   for  the 
whole  period  of  such  possession  ;(p)  that  is,  if  the  prior 
incumbrance  affect  the  estate  or  interest  upon  which  the 
subsequent  incumbrance  is  a  charge.(9)    It  was  held  by 
Sir  J.  Wigram,  V.  C,  that  if  .the  interest  on  a  mortgage 
debt  is  secured  by  bond  or  covenanf,  arrears  for  twenty 
ri991      years  *can  be  recovered  as  against  the  mortgaged  estates;  (r) 
but  this  decision,  which  was  opposed  to  the  opinion  of  Sir 
E.  SugdenJ(s)  has  been  overruled  :{t)  the  position  of  the 
grantee  of  an  annuity  charged  on  land,  which  has  been 
duly  paid,  where  the  grantor  has  retained  possession  of 
the  estate  without  acknowledgment  of  title,  for  a  period 
exceeding  the  statutory  limit,  seems  to  be  doubtful.(t^) 
porchaMT        It  has  been  decided,  in  Ireland,  by  Suffden,  C,  that  a 
accept  aue  purchaser  under  a  decree  of  the  court  can  be  compelled  to 
SSlaoM,  ^'  accept  a  title  depending  upon  adverse  possession,  verified, 
like  any  other  fact,  in  the  master's  office  ;(t7)  and  the  gen- 
eral principle  would  probably  be  maintained  by  the  Eng- 
lish courts  in  a  suit  for  specific  performance.    Its  benefi- 

(m)  Ravenscroft  v.  Prisby,  1  Coll.  16. 

(n)  Bamfwrd  v.  Bamford^  5  Ha.  203. 

ip)  Sects.  41  and  42;  Francis  v.  Grover^  5  Ha.  39;  the  expression 
"  rent,"  includes  a  fee-farm  rent ;  Humfrey  v.  Gery,  7C.  B.  567. 

(p)  Sect.  42. 

(g)  ViTicenl  v.  Goring,  1  J.  &  L.  697. 

(r)  Du  Vigier  v.  Lee,  2  Ha.  326. 

(5)  Harrisson  v.  Duignan,  2  Dm.  &  W.  295 ;  Hughes  v.  KeUy,  3  Dru.  & 
W.482. 

(0  HurUer  v.  Nockdds,  1  Mac.  &  G.  640 ;  Hvmfrey  v.  Gtery,  7  C. 
B.  567. 

(tt)  See  SearU  v.  CoU,  I  Y.  &  C.  C.  C.  36 :  payment  by  executors  aud 
Cnistees  in  possession  has  been  held  binding  as  against  the  eestnii  que  use : 
JiVancis  v.  Grover,  6  Ha.  39. 

(r)  ScaU  V.  Nizon,  3  Dru,  &  W.  388 :  the  yerification  was  merely  by 
affidavit ;  but  the  court  expressly  stated  that  the  purchaser  might,  had  he 
pleased,  have  insisted  on  a  regular  examination  of  witnesses :  see  p.  402. 
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cial  application,  as  between  vendors  and  purchasers,  is,  ^»p-  ^^ 
however,  in  the  case  particularly  of  missing  instruments, 
materially  affected  by  the  difficulty  which  exists  of  de- 
termining the  time  when  the  right  of  action  may  have 
accrued  to  |he  supposed  adverse  claimants;  for  instance, 
where  forty  years  have  elapsed  since  the  death  intestate 
of  a  former  owner  seised  in  fee  simple  in  possession,  the 
statute  may  be  safely  relied  on  as  against  the  claim  of  any 
latent  heir,  as  his  rightof  action  must  have  accrued  at  the 
death :  but,  if  the  intestacy  itself  be  in  dispute,  and  there 
is  reason  to  apprehend  the  existence  of  a  will  whose  con- 
tents are  unknown,  here  the  statute  is  evidently  a  very 
slight  protection  ;  as  limitations  may  have  been  created 
under  which  a  right  of  action  may  exist  for  an  indefinite 
period.  |-*200]. 

•Possession  for  a  time  exceeding  the  statutory  limit,  bars  JJJSnheici 
not  only  the  remedy,  but  also  the  right  of  the  original  Jj"  Mt'^fhi 
owner  ;(tr)  the  effect  of  the  act  being  to  make  a  parlia-  "'^^y^'^^ 
mentary  conveyance  of  the  land  to  the  person  in  posses- 
sion, after  the  statutory  period  has  elapsed  \{x)  but  pos- 
session, in  order  to  transfer  a  valid  title  to  any  particular 
individual,  must  have  been  either  by  the  same  person,  or 
by  several  persone  claiming  one  from  another :  e.  g.,  if 
twenty  persons,  unconnected  with  each  other,  had  been 
in  possession,  each  for  one  year  consecutively,  for  twenty 
years^  it  would  be  impossible  to  say  to  which  of  the 
twenty  persons  the  act  had  transferred  the  title.(y)   Rent 
payable  out  of  land  is  extinguished  by  its  non-payment 
during  the  statutory  period ;  and  time  runs  from  the  last 
actual  receipt.(2r) 

As  to  the  title  which  may  be  acquired  as  against  the  Advene  pm. 
crown,  and  the  crown's  grantees,  by  adverse  possession,  a^^n"t  ^« 
it  may  be  sufficient  to  refer  to  the  acts  of  21  Jac.  I.  c.  14, 


crown. 


(w)  See  s.  34 ;  Scott  v.  Nu:(m,  3  Dru.  &  W.  388 ;  Burroughs  v.  M*CreigU 
1  J.  &  L.  290. 

(x)  Per  Parke,  B.,  14  M.  &  W.  42. 

(y)  Doe  d.  Carter  y.  Barnard^  13  Jar.  915;  see  judgment. 

(z)  Owen  V.  De  Beauvoir,  16  M.  &  W.  547.  As  to  the  right  of  a  les- 
sor, at  the  expiration  of  the  term,  to  encroachments  made  by  the  tenant 
daring  the  tenancy,  see  Doe  d.  U/yyd  v.  Jones,  15  M.  Sl  W.  580,  and  cases 
cited. 
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q»ap.  ^^  and  9  Geo.  III.  c.  16.(a)    The  acts  of  2  and  3  Will/IV. 
c.  71,  and  c.  100,  seem  to  be  binding  on  the  crown.(6) 


[•201]  •  •CHAPTER  IX. 

AS    TO   THB    PRODUCTION    AND    EXAMINATION    OF    THE 

DEEDS. 

1.  As  to  the  place  and  time  for,  and  expenses  of^  pro- 
duction of  the  deeds. 

2.  Production  of— -may  be  compelled  hy  whom. 

3.  Non-production  of — how  far  important. 

4.  Examination  of—maiters  to  he  observed  in. 

toT^pwJ'*      (!••)  The  vendor  may  produce  the  deeds(a)  for  the  pur- 
*"**^        pose  of  verification,  either  at  his  own  known  residence,(&) 
•     or  upon  or  in  the  immediate  vicinity  of  the  estate,(c)  or 
in  London  ]{d)  and  the  purchaser  in  such  cases  pays  for 
taSJcikli."^  the  necessary  journeys  of  his  solicitor ;  if  the  deeds  are 
in  London,  a  country  solicitor  must  employ  a  town  agent 
to  examine  them,  and  cannot  charge  for  a  journey  for 
thai  purpose ;  unless  his  client,  (knowing  the  practice  of 
the  profession  to  be  the  other  way,)  requests  him  4o  un- 
dertake it  :{e)  but  a  solicitor  need  not  employ  an  agent 
in  a  country  town  to  examine  deeds,  but  may  send  a 
clerk.(/) 

(a)  And  see  1  Jarm.  Conv.  by  S.  52 ;  and  Doe  v.  Roberts^  13  M.  Su 
W.  690. 

ip)  See  8.  1. 

(a)  Ab  to  the  right,  as  between  the  parties  to  a  settlement,  to  the  cos- 
tody  of  the  title  deeds  of  the  settled  estate,  see  Reece  7.  TVye,  1  De  G.  d&  S. 
S73,  note  (a.) 

ip)  Spg.  448. 

(c)  1  Jarm.  Conv.  by  S.  99. 

\d)  Sug.  448. 

(0  AUop  v.  Lord  Oxford,  1  M.  &  K.  566 ;  Horlock  v.  Smith,  2  Myl.  Sl  Cr. 
523 ;  /n  f»  Tryon,  7  Bear.  496. 

(  /^)  eee  Hughes  v.  Wynm,  8  Sim.  86. 
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And,  whelRll  the  deeds  cannot  be  produced  at  one  of  ^*p-  '^- 
the  usual  places  for  production,  the  additional  expenses  m^^con^I 
of  journeys  thereby  rendered  necessary  are  borne  by  the  Sm^ST' 
vendor  ]{g)  where  the  conditions  of  sale  reserve  to  the  puS^ 
•vendor  the  option  of  producing  the  deeds  at  any  one  of     [♦2021 
several  specified  places  he  must  give  to  the  purchaser  Nouee  or 
reasonable  notice  of  the  place  selected  for  the  purpose  ;(A) 
if  he  have  only  a  covenant  for  production,  the  purchaser  YSm*  oST 
may,  it  seems,  require  him  to  produce  them,  or  at  least  to  SSt Wpro* 
send  his  own  professional  adviser  for  the  purpose  of  en-  ***^°°- 
forcing  production ;  as  it  might  be  refused  to  the  pur- 
chaser's agent.({)    In  the  case  of  a  grant  from  the  crown,  onnt*  from 

ciown> 

it  is  sufiScient  if  the  vendor's  solicitor  inform  the  purcha- 
ser wher  it  may  be  seen  ]{k)  but,  the  vendor  must  pro-  Jjf^^^' 
duce  office  copies  or  extracts  of  proved  wills  and  records, 
and  cannot  require  the  purchaser  to  examine  the  originals 
at  the  public  offices.(/)[l] 
The  purchaser  may,  as  we  have  already  shown,  ex-  EzanufMiitofi 

of  deodi  bo* 

amine  the  deeds  before  laying  the  title  before  counsel ;,  ^^^J^ 
and  if  the  title  prove  bad,  may  recover  the  expenses  from 
the  vendor  ;(m)  but,  in  order  to  do  this,  he  must  prove 
the  existence  of  a  valid  contract  for  sale.(n) 

{g)  S.  C.f  Sug.  448 :  quare^  whether  the  vendor  caB  set  off  against  the 
expenses  of  such  journeys,  the  travelling  expenses  which  the  purchaser 
would  have  incurred  had  the  deeds  been  produced  upon  the  estate,  or  at 
the  vendor's  residence. 

(A)  RippingaU  v.  Lloyd,  2  Nev.  &  M.  410. 

(i)  S.  C,  419. 

(k)  Sug.  450. 

(Q  Sug.  449 ;  but  as  to  furnishing  copies  on  completion,  vide  infra^ 
Ch.  XUI. 

(m)  Hodges  y.  Lord  LUehfield,  1  Bing.  N.  C.  499. 

\n)  GosbeUv.  Archer, i Nev,  dLM,^8b. 

« ■  ■      ■         '  ■  -  ■  II 

[1]  Where  a  certain  place  is  appointed  for  performance  of  a  condition, 
the  party  who  is  to  perform  must  be  at  the  place  at  the  time  appointed, 
and  the  other  party  is  not  bound  to  accept  performance  elsewhere.  But, 
if  he  does  accept,  the  performance  will  be  good.  Where  no  place  is  ap- 
pointed for  performance,  a  grantee,  who  is  to  perform  the  condition  by 
payment  of  money,  must  seek  for  the  other  party,  if  he  is  in  the  country ; 
but  not  if  he  is  abroad.    1  Rolle's  Abr.  444. 
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Chap.  IX. 

(2.)  Production  of  deeds — maybe  compelled,  by  whom.[2] 

As  to  who  Where  an  estate  is  held  ia  undivided  shares,  the  owner 
piSuction  of  any  share  may,  in  equity,  compel  the  owner  of  any 
Stie^wjjj  other  share  who  holds  the  deeds  to  produce  them  for  the 
•*«»••  satisfaction  of  a  purchaser.(o)[3]  • 
bdd*"ui3er  ^y  where  estates  are  held  in  severalty  under  separate 
SSSd^'lS  titles  created  by  a  single  instrument, — as  in  the  case  of  a 
J^t*"*™'  settlement,  exchange,  or  partition,(p) — the  owner  for  the 
[*2U3]      •time  being  of  any  one  such  estate,  or,  it  is  conceived 

of  any  part  of  it,  may  enforce  production  of  such  instru- 

ment.[l] 
PaTet»«^^     So,  where  a  portion  of  an  estate  has  been  sold  by  the 

(o)  See  2  Mer.  490;  Sag.  468. 

{p)  Lord  Bandury  v.  Briscoe^  2  Ch.  Ca.  42 ;  Sag.  467 ;  and  see  Shore  v. 
CoUeUy  G.  Coop.  234;  and  Attorney  General  v.  Lambe,  3  Y.  &C.  162;  5. 
C,  at  the  rolls,  12  Jur.SSa 

[2]  In  suits  in  equity,  t^e  court,  as  between  the  parties  to  the  suit,  does 
not  order  the  production  of  the  deeds,  but  on  a  very  strong  case  of  unan- 
swerable equity.  The  defendant,  the  owner  of  the  documents,  never  can 
be  called  on  to  give  any  reason  why  he  should  not  produce  them,  for  all 
roust  depend  on  the  plaintiff's  ground  of  application,  and  the  defendant 
needs  no  other  protection  than  the  jealousy  of  the  court. 

[3]  This  jm  a  mdst  important  branch  of  equity  jurisprudence ;  and  is 
exerted  in  all  suitable  cases  of  a  public  or  private  natare,  in  favor  of  per- 
sons entitled  to  the  custody  and  possession  of  deeds  and  other  writings. 
It  may  be  traced  back  to  so  early  a  period  as  the  reign  of  Edward  IV. 
Mitford's  Eq.  PI.  by  Jeremy,  117;  ArmUage  v.  Wadsworth,  1  Madd. 
Rep.  192. 

[1]  Where,  however,  the  title  to  the  possession  of  deeds  and  other  writ- 
ings, depends  upon  the  validity  of  the  title  of  the  party  to  the  property, 
and  he  is  not  in  possession  of  that  property,  and  the  evidence  of  his  title 
to  it,  is  in  his  own  power,  or  it  does  not  depend  upon  the  production  of  the 
deed  or  writings  of  which  he  prays  the  delivery ;  in  such  cases,  he  must 
iirst  establish  his  title  to  the  property  at  law  before  he  can  come  into  a 
court  of  equity  for  a  delivery  of  the  deeds.  But,  if  his  title  is  not  disputed, 
relief  follows,  of  course.  Thus,  heirs  at  law,  devisees,  and  other  persons, 
properly  entitled  to  the  custody  and  possession  of  the  title  deeds  of  their 
respective  estates,  may,  if  they  are  wrongfully  detained  or  withheld  from 
them,  obtain  a  decree  for  a  specific  delivery  of  them.  The  same  doctrine 
applies  to  other  instruments  and  securities,  such  as  bonds,  negotiable  in- 
struments, and  other  evidences  of  property,  which  are  improperly  with- 
held froYn  the  persons  who  have  an  equitable  or  legal  interest  in  them,  or 
who  have  a  right  to  have  them  preserved.    Story's  Eq.  Juris,  s.  703. 
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owner,  who  letains  the  deeds,  the  purchaser  can,  it  ap-  ""p-'^ 
pears,  in  equity,(9)  enforce  their  production  upon  a  re- 
sale ;(r)  unless  there  was  an  understanding  to  the  con-' 
trary;  which  would  probably  be  implied  from  thecircum- 
stance  of  the  title  not  being  requiyd  upon  the  original 
sale.  I 

Where  an  estate  is  in  settlement,  it  appears  that  a  con-  °;ji^" 
tingent  remaindermaa  cannot  enforce  the  production  of™"™™ 
the  deeds  for  the   purpose  of  effecting  a  sale  or  mort- 
gage :(«)  nor,  as  a  general  rule,  can  a  vested  remainder-  wh«inr 
man  compel  their  production  except  under  special  circum-  ^^*™ 
stances ;    the  more  remote   the  remainder  the  stronger   . 
doubtless  must  be  the  case  made  for  production  ;  the  ex-  * 
islence  of  lineal  relationship  between  the  tenant  in  pos- 
session and  the  remainderman  would  int^cpase  the  diffi- 
culty ;  for  the  circumstance  of  the  transaction  being  dis- 
approved of  by  the  ancestor  (especially'  if  he  were  the 
settlorX')  would  go  far  to  show  its  impropriety ;  and  the 
Court  would  refuse  to  aid  a  party  who  was  seeki^ig  to  do 
himself  an  injury  :(u]  even,  however,  as  between  fathei 
and  son,  the  Court,  it  is  conceived,  might  be  so  satisfied; 
of  the  prudence  and  propriety  of  the  particular  arrange- 
ment as  to  depart  from  the  general  rule  :(ut)  the  strongest 
case  in  favor  of  the  general  right  to  production  would'] 
seem  to  be  that  of  a  remainder  in  fee  immediately  expec- 
tant on  an  estate  for  life,  with  no  relationshipezisliog  be- 
tween the  parties ;  where,  it  may  be  conjectured,  the  re-  ' , 
mainderman  •could  enforce  production  for  the  purpose  of     [•204] 
a  sale  or  mortgage,  unless,  from  his  youth  or  other  special 
circumstances,  the  Court  were  satisfied  it  would  best  serve 
his  interests  by  rejecting  the  application. 

And,  it  is  conceived,  that  where,  as  sometimes  happens,  ^jj^JjuJj- 
A.  and  B.  jointly  purchase  property,  taking  the  convey-  ^"'"*' 
ance  so  as  to  give  to  B.  merely  an  estate  in  remainder,  B. 

(f)  Bat  nol  &t  Law ;  Sug.  473. 

(f)  Fain  V.  iyers,  3  Sim.  &  St.  b33. 

(i)  Noel  V.  Ward,  1  Mad.  322. 

0)  See  Sug.  470.  * 

(v)  See  Siaa  v.  SUv.  13  Pri.  167. 

(w)  See  Lard  LmpltT  v.  Lord  Ptatfrit,  1  Dick.  938. 

32 
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^*»P  ^-  has  a  general  right  to  the  production  of  the  muniments 

oftitle.[l] 
^^i^^  '      A  mortgagee  is  not,  in  general,  bound  to  produce  the 
SI^s'^^ui    deeds  until  he  is  paid  oS,{x)  even  although  the  devisee 
^  ^  '      of  the  mortgaged  estate  may  be  ignorant  of  all  particulars 
Sdrfunder  relating  to  the  saturity  ;(y)  since,  however,  a  person  can 
B^iT i?    S^^^  ^^  ^S^^  which  he  does  not  himself  possess,  the  mort- 
d£^^um!^  gagee  of  a  person  who  would  be  liable  to  produce  the 
deeds  must  himself  produce  them  at  the  suit  of  those  per- 
sons who  could  compel  their  production  as  against  the 
mortgagor  ;(z)  but  he  would  not  be  justified  in  so  produ- 
cing them  except  with  the  consent  of  the  latter,  or  under 
soiieiior'fl     an  order  of  the  Court.(a)    So,  the  solicitor  of  a  mortga- 
gee has  no  lien  upon  the  deeds,  as  against  the  mortgagor, 
to  an  amount  exceeding  what  is  due  on  the  security.(6) 
If  the  scdicitor  of  the  mortgagor  induce  the  solicitor  of  the 
[*205]      mortgagee  to  part  with  the  deeds,  by  a  'verbal  underta- 
king to  pay  a  sum  claimed  to  be  due  for  costs,  such  under- 
taking will  be  enforced  summarily  upon  motion.(c) 

(x)  See  Sparke  v.  Mmtriou,  1  Y.  &  C.  103;  Addison  v.  Walker,  4  Y. 
&  0.  ^7 ;  Greenwood  v.  RoikweU,  7  Beav.  291 ;  Darner  v.  Ijord  PortoH- 
ingUm,  15  Sim.  380.  Lord  Kenyon  is  said  to  have  advised  a  mortgagee 
to  put  his  deeds  into  a  box,  and  sit  upon  it,  until  the  money  was  put  into 
his  hands;  see  1  Y.  dt  C.  107. 

(y)  Broume  v.  Lockhart,  10  Sim.  421 ;  see  Crisp  v.  Plata,  8  Beav.  62. 

(f )  BaUs  V.  Ma/r grave,  4  Beav.  119 ;  and  see  Hercfif  v.  Ferrers,  ib,  97 ; 

.    see  also  a  singular  case  of  MusUm  v.  Bradshaw,  10  Jur.  402 ;  15  Sim.  192 ; 

where  it  was  held  that  a  purchaser  could  not  make  the  vendor's  wife  a 

defendant  to  a  suit  for  specific  performance,  on  the  ground  of  her  having 

possessed  herself  of  the  deeds. 

(a)  Lamhert  v.  Rogers,  2  Mer.  490. 

(4)  flWK5  V.  Oaridge,  4  Taunt.  807 ;  see  Wakefield  v.  iVwoftw,  6  CL  B. 
276;  and  Rid^  v.  Jones,  2  Y.  &  C.  C.  C.  329. 

(c)  In  re  Gee,  2  Dowl.  &  L.  997. 


[1]  Remainder  men  and  reversioners,  and  other  persons  having  limited 
or  ulterior  interests  in  real  estate,  have  a  right,  in  many  cases,  to  come 
into  equity  to  have  the  title  deeds  secured  for  their  benefit.  But  in  all 
such  cases,  the  court  will  exercise  a  sound  discretion  as  to  making  the 
decree.  To  entitle  the  party  to  seek  relief,  it  must  clearly  appear,  that 
there  is  danger  of  loss  or  destruction  of  the  title  deeds  in  the  custody  of 
the  persons  possessing  them ;  and  also,  that  the  interest  of  the  plaintiff,  is 
not  too  contingent,  or  too  remote  to  warrant  the  proceeding.  Story's  Eq. 
Juris,  sec.  704. 
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A  mortgagee  who  consents  to  a  sale  by  the  Court,  must 
bring  the  deeds  into  the  Master's  office  in  the  usual 
way,(cQ  and  it  is  conceived,  that,  in  an  ordinary  case,  a 
mortgagee  who  has  countenanced  a  mortgagor  in  selling 
under  the  expectation  of  his  concurrence,  would  not  be 
allowed  to  stop  the  sale  by  refusing  to  produce  the  deeds 
before  actual  payment 

A  mortgagee  who  has,  even  although  insane,  destroy* 
ed,(e)  or  has  negligently  Iost(/)  the  muniments  of  title, 
will,  it  seems,  be  compelled  to  replace  such  as  can  be  re* 
placed;  and  as  respects  originals  which  cannot  be  re- 
placed, will  be  required  either  to  give  an  indemnity  or  to 
make  compensation  for  the  damage  thereby  done  to  the 
estate ;  but  a  mortgagee  taking  the  same  care  of  the  deeds 
forming  his  security  as  he  took  of  his  own,  ought  not,  it 
would  seem,  to  be  severely  dealt  with  if  they  are  acci- 
dentally Iost.(^) 


(3.)  Non-production  of  deeds — how  far  important. 

The  non-production  of  the  deeds  is  material,  not  only  Jj'^jj?*^ 
as  it  deprives  the  purchaser  of  the  usual  means  of  verify-  ^^^ «' 
ing  the  title  deduced  upon  the  abstract,  but  a^  inducing 
a  suspicion  that  they  may  have  been  deposited  by  way 
of  equitable  mortgage ;  it  has  even  been  held,  on  a  sale  ^^J^^^ 
of  a  public-house  in  London,  that  their  non-production  Jf^^cir'*'* 
anK>unted  to  notice  to  a  mortgagee  of  such  a  deposit  *with  ^^J^jL^^^ 
the  brewers  who  supplied  the  house  ;(A)[1]  this  decision      ^       J 

(i)  lAffney  r.  Harding ^  1  Beav.  343. 

(e)  Hornby  v.  Matcham,  16  Sim.  3S5. 

(/)  Lord  MidleUm  v.  Eliot,  15  Sim.  531. 

(g)  Woodman  v.  Biggins,  14  Jur.  846,  V.  C.  K.  B. 

(4)  Whitlfread  v.  Jordan,  1  Y.  dt  C.  303. 

[1]  Mr.  Baron  Alderson  in  deciding  this  case,  laid  it  down,  that  where 
a  party  having  knowledge  of  such  facts  as  would  lead  any  honest  man  to 
make  further  inquiries,  does  not  make,  but,  on  the  contrary,  studiously 
avoids  making  such  obvious  inquiries,  he  must  be  taken  to  have  notice 
of  those  OEtots,  which  if  he  had  used  such  ordinary  diligence,  he  would 
readily  have  ascertained.  He  is  not,  indeed,  bound  to  an  extraordinary 
circumspection,  nor,  on  the  other  hand,  is  it  necessary  to  make  out  express 
fraud  on  his  |>art  If  he  be  grossly  negligent  in  omitting  to  inquire,  it  fs, 
at  all  events,  quite  sufficient  to  fix  him  with  notice ;  for  as  it  is  well  laid 
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^*p-  ^-  has  been  disapproved  of  ;(i)  and  has  been  thought  to  de- 
pend upon  the  presumed  notoriety  of  the  practice  of  Lon- 
don publicans  so  to  deposit  their  deeds,  and  upon  the  fact 
of  the  mortgagee  having  been  aware  that  the  publican 
was  indebted  to  the  brewers ;  in  fact  the  Court  thought 
that  there  was  wilful  blindness,  the  security  having  been 
taken  for  the  re-payment,  not  of  a  cotemporaneous  ad- 
vance, but  of  a  sum  already  due  :{j)  however,  in  a  very 
recent  case,  it  was  held  by  Sir  L,  ShadweU^  V.  C,  that  the 
emission  to  ask  for  the  deeds  was  sufficient  to  postpone  a 
mortgagee  who  took  a  conveyance  of  the  legal  estate  by 
way  of  security  for  a  pre-existing  debt,  although  it  did 
not  appear  that  he  was  aware  of  the  mortgagor  being  in^ 
debted  to  the  prior  incumbrancer.(A:) 

(£)  See  4  Y.  &  C.  563 ;  Sug.  1054. 
( j)  1  Ph.  255. 

(A)  WortMngton  v.  Morgan,  16  Sim.  547;  13  Jur.316j  where  it  ap- 
pears that  the  security  was  for  money  previously  due. 

down  in  1  £q.  Ca.  Abr.  331,  pi.  7,  the  purchaser  who  cannot  make  out  a 
title  but  by  a  deed,  which  leads  him  to  another  fact,  shall  be  presumed 
cognizant  thereof,  for  it  is  crassa  negUgeniia  that  he  sought  not  after  it 
"  This,  however,"  says  Sugden,  (Sug.  on  Vend.  vol.  3,  p.  332,)  "  is  an 
extension  of  the  rule  which  we  should  be  cautious  how  we  act  upon,  in 
practice.  It  wiU  probably  tend  to  encourage  mortgages  by  deposits ;  for 
in  every  case,  whether  the  estate  be  freehold  or  copyhold,  a  prudent  pur- 
chaser would  inquire  for  the  title  deeds,  and  if  he  do  not,  he  may,  upon 
the  authority  of  Whiidread  v.  Jordan,  be  fixed  with  notice  of  a  deposit  of 
them.  But  the  rule  of  equity  not  to  relieve  against  a  purchaser  having 
the  legal  estate,  is  not  confined  to  a  prudent  or  wary  purchaser,  but  to  a 
bona  fide  one  without  notice.  It  could  hardly  be  maintained  that  a  deposit 
of  deeds  is,  of  itself,  implied  notice  to  a  subsequent  purchaser  or  mortga- 
gee, who,  acting  bona  fide,  but  not  cautiously,  does  not  inquire  after  the 
deeds.  In  such  a  case,  both  parties  have  acted  without  prudence ;  one 
has  taken  a  deposit  of  the  deeds,  without  a  conveyance ;  the  other  has  ob- 
tained the  conveyance  without  the  deeds;  and  each,  in  the  absence  of 
fraud,  is  at  liberty  to  make  the  best  use  he  can  of  his  imperfect  title.  These 
observations  do  not  apply  to  a  case  where  no  inquiry  is  made,  in  order 
that  the  fact  of  the  deposit  might  not  be  disclosed.  It  has  often  happened, 
in  purchases  of  small  portions  of  a  large  estate,  that  the  purchasers,  con- 
sidering the  sales  as  an  accommodation  to  them,  have  not  ventured  to 
ask  for  more  than  a  conveyance,  and  yet,  it  never  occurred  to  any  one 
that  the  resting  content  with  a  mere  conveyance,  gave  such  a  purchaser 
implied  notice  of  any  deposit  of  the  deeds,  although  it,  of  course,  left  him 
subject  to  all  the  existing  incumbrances,  as  far  as  by  their  own  force, 
they  could  be  established  against  him.  There  appears  to  be  a  disposition 
to  cany  this  doctrine  too  far." 
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Chap.  IX. 

(4.)  Examination  of  deeds — matters  to  be  observed  in. 
In  the  examination  of  the  abstract  with  the  documents,  Points  to  be 

-V  1  ....  -    .       aiiondedio 

tne  most  scrupulous  care  is  requisite  on  the  part  of  the  incompanng 

abstract  with 

solicitor ;  the  object  of  the  examination  is  to  ascertain,  ^«  ^^' 
1st,  that  what  has  been  abstracted  is  correctly  abstracted ; 
2nd,  that  what  is  omitted  is  clearly  immaterial ;  3rd,  that 
the  documents  are  perfect,  as  respects  execution,  attesta- 
tion, indorsed  receipts,  registr^ition,  stamps,  &;c. ;  and  4th, 
that  there  are  no  indorsed  notices,  nor  any  circumstances 
attending  the  mode  of  execution,  attestation,  &c.,  &c.,  cal- 
culated to  excite  suspicion  :(Z)  anything  out  of  the  ordi- 
nary course — such  as  the  unusual  position  of  the  *indorsed  [*a07] 
receipt, (m)[l] — should  be  made  the  subject  of  inquiry ; 
every  part  of  every  document  ought  to  be  read  through ; 
notice  of  an  incumbrance  is  equally  notice  whether  con- 
tained in  one  or  in  another  part  of  a  deed  :(n)  perhaps 
few  of  the  most  important  duties  of  a  solicitor  are  so  fre- 
quently performed  in  a  perfunctory  manner. 

(I)  See  Kennedy  v.  Cfreen,'3  Myl.  d&  K.  699. 
(m)  See  Kennedy  r.  Qreen,  3  Myl.  &»  K.  699. 
(n)  See  SmUh  v.  Capron,  7  Ha.  189. 

[1]  In  the  case  here  cited,  an  attorney  fraudulently  obtained  a  convey- 
ance from  hig  client  without  consideration,  and  without  her  being  aware 
that  she  had  transferred  her  interest,  and  he  afterwards  mortgaged  it  to  a 
relation,  who  advanced  money  upon  it  bona  fide^  and  without  actual  notice, 
and  employed  no  other  solicitor,  and  swore  in  his  answer  that  he  acted 
for  himself;  Held  that  the  attorney  acted  in  that  character  for  his  relation, 
the  mortgagee,  and  that  he  was  bound  by  the  notice,  which,  as  it  hap- 
pened, the  deeds,  upon  the  face  of  them,  would  have  imparted  to  a  solici- 
tor, if  he  had  used  reasonable  diligence.  The  court  held  that  if  the  pur- 
chaser or  mortgagee  had  employed  no  solicitor,  he  would  still  have  been 
bound ;  because  although  his  own  knowledge  would  not  have  led  him  to 
inquire,  yet  a  man  is  not  to  avoid  the  consequences  of  a  want  of  due  dili- 
gence by  stating  that  he  has  neglected  those  means  which  would  have 
been  required,  if  he  had  used  reasonable  precaution.  There  was  an  ap- 
peal, but  upon  this  point  it  was  unnecessary  for  the  court  above,  to  give 
any  opinion,  as  the  solicitor  was  held  to  have  acted  in  that  character  fof 
the  mortgagee.  It  was,  however,  strong  doctrine  to  hold,  in  a  case  where 
the  plaintiff,  who  sought  relief  against  the  mortgagee,  had,  by  culpable 
negligence,  executed  a  conveyance  to  the  very  solicitor,  without  being 
aware  of  the  nature  of  the  act. 
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•CHAPTER  X. 

AS   TO  MATTERS   ARISING   BETWEEN   DELIVERY  OP  AB- 
STRACT  AND   PREPARATION  OP   CONVEYANCE. 

1.  Time  when  essential  at  Law  and  in  Equity. 

2.  Objections  to  title — negotiations  upon  the  waiver  of- — 
when  possession  taken  amounts  to  waiver. 

3. .  General  rights  and  liabilities  of  purchaser  in  pos- 
session, 

4.  Vendor  in  possession — alteration  of  property  by — 
may  avoid  contract. 

6«  As  to  entry  and  possession  by  Railway  Companies 
before  completion. 

SKilTw  (1-)  ^'^  ^*^J  ^^'^  ^°^®  ^^^^  ^^'  completion  is  of  the 
essence  of  the  contract ;  and  the  purchaser  may  recover 
his  deposit  unless  the  vendor  can  deduce  and  verify  a 
marketable  title  and  give  a  conveyance  at  the  time  agreed 
on  ;(a)  if  no  time  be  fixed,  a  reasonable  time  must  be  al- 
lowed \{b)  and  it  has  been  held  that  a  condition  that  the 
purchase-money  shall  be  paid  on  a  certain  day,  does  not 
amount  to  a  stipulation  that  the  title  shall  be  made  out  on 
or  before  that  day.(c)[l] 

(a)  Sug.  284. 

{P)  Samstm  ▼.  IQu>d€i^  8  Sco.  5i4. 

(c)  S.C.;sedqu4Br€? 

[1]  Where  no  time  is  fixed  for  performance,  a  condition  must  be  per- 
formed, either  during  the  life  of  the  partj  who  is  to  fulfil  it,  or  in  reason- 
able time,  according  to  the  circumstances  of  the  case.  Thus,  where  the 
condition  is,  that  the  grantee  shall  pay  a  certain  sum,  he  is  bound  to  pay 
it  in  reasonable  time,  because  he  has  the  use  of  the  land.  But  if  the 
grantor  is  to  regain  the  estate  on  pajrment  of  a  certain  sum,  he  has  during 
•his  li  fe  to  pay  it ;  because,  until  payment,  he  cannot  take  possession.  And 
if  one  devise  land  to  A. "  on  condition  he  shall  marry  B.,"  the  devise  takes 
effect  immediately  and  the  devisee  has  his  life  time  to  perform  the  condi- 
tion. The  first  of  these  rules  is  applicable  where  an  immediate  perform- 
ance by  the  i;;rantee  Ib  necessary,  to  effect  the  evident  purpose  of  the  gran- 
tor in  making  the  conveyance.  Devise  of  lands  to  a  town  for  school  house 
"  provided  it  to  be  built  within  one  hundred  rods  of  the  place  where  the 
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In  equity,  however,  although  unreasonable  delay  will  ^^p-  ^' 
of  itself  conclude  either  party,  the  mere  fact  of  the  time  bmnotin 

*        ' '  Equuj,  un- 

fixed for  completion  having  expired  is  no  defence  to  a  suit  i«^ 

for  specific  performance ;  except  where  time  has  been  made  •? "JSE? * 

of  the  essence  of  the  contract  by  express  agreement ;  or  cuuiiiocIm. 

•where,  from  the  circumstances  of  the  case,  such  must      [*209j 

clearly  have  been  the  intention  of  the  parties.((2}[l] 

For  instance,  on  an  agreement,  by  a  tenant  at  will  of  a  ^^^ 

public  house,  for  the  sale  of  the  possession,  trade,  and  b^M$!2^ 

goodwill,  at  a  fixed  sum,  and  of  the  stock  and  furniture  P«*i^3r : 

at  a  valuation,  possession  to  be  taken  and  the  money  paid 

on  a  given  day,  the  delay  of  a  single  day  on  the  part  of 

the  purchaser  in  having  the- valuation  completed,  and  in 

(<Q  See  Bug,  305. 

meeting  houae  stands."  Held,  this  was  a  valid  condition  subsequent,  and 
the  Tested  estate  was  forfeited,  and  passed  to  the  residuary  devisee,  as  a 
contingent  interest,  upon  non-compliance  with  the  condition  in  reasonable 
time.  And  conveyance  on  condition  the  grantee  shall  discharge  a  mort- 
gage, on  the  land,  made  by  the  grantor,  but  not  fixing  any  time  for  such 
discharge.  Held  it  must  be  done  in  reasonable  time.  See  14  Mass.  Rep. 
428;  F^nley  v.  King,  3  Pet.  Rep.  376;  HamiUan  v.  EUioU,  5  Serg.  A 
Rawle,  375;  Hayden  v.  SUmghian,  5  Pick.  538;  10  Pick.  349;  21  Pick. 
315. 

[1]  The  rule  seems  to  be,  that  a  forfeiture  shall  not  bind,  in  all  cases, 
where  the  thing  may  be  done  after  the  time,  or  a  compensation  made  for 
it,  and  where  the  breach  resulted  firom  inevitable  accident  And  chancery 
will  relieve,  even  in  favor  of  the  heir  of  the  party  who  was  to  have  per* 
formed  the  condition,  and  after  a  recovery  of  the  land  at  law,  by  the  heir 
from  whom  it  was  devised  away,  on  condition.  A  married  woman,  having 
a  power  to  dispose  of  lands,  devised  them  to  her  executors^  to  pay  $500 
out  of  them  to  her  son ;  provided  that  if  the  father  did  not  release  certain 
goods  to  the  executors,  the  devise  of  the  money  should  be  void,  and  it  . 
should  go  to  the  executors.  After  the  death  of  the  testatrix,  a  release  was  - 
tendered  to  the  father,  which  he  refused  to  sign.    The  son  brings  a  bill  * 

in  equity,  against  the  executors  and  the  fkther,  and  the  father  answered 
that  he  was  then  ready  to  release.  It  was  decreed  that  the  $500  should 
be  paid.  So  where  one  devises  lands,  on  condition  to  pay  certain  sums, 
at  specified  times  to  his  heir,  and  for  non-payment  of  one  of  them,  the 
heir  enters ;  chancery  will  restore  the  land,  on  payment  of  the  sum  with 
interest  Even  where  land  is  devised  on  condition  of  paying  a  sum  of 
money  at  a  certain  time,  and  upon  non-payment,  devised  over,  on  the 
same  condition ;  chancery  wiU  relieve.  See  Hilliard  on  Real  Property, 
vol.  1,  364 ;  4  Kent  Ckmt  190, 135 ;  IFeUs  v.  i^iM,  2  Edw.  Rep.  75 ;  C% 
v.iSffu^,  30ill&Johns.  B65;  Baxterr.  i^msifl.^, 7  Paige  350 ;  BacanY. 
BuMngton,  14  Conn.  93:  LuckeU  v.  mite^  10  Gill  db  Johns.  480. 
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^^*P-  ^    taking  possession  and  paying  the  purchase-money  was 

held  to  relieve  the  vendor  from  the  contract ;  inasmuch  as 

he  incurred  fresh  liabilities  by  retaining  the  premises,  and' 

the  stock  in  the  mean  time  varied.(e) 

fa  J?flS?i2^       So,  the  fluctuating  value  of  the  property  may  alone 
•ting  value ;  gj^Q^  jj^g^j  ^jjjjg  ^,gg  jq  ]^q  q{  (\^q  esscncc  of  the  contract ; 

as  upon  an  agreement  for  the  sale  of  foreign  stock,(/)  or 

of  a  reversion,  (which  may  become  an  estate  in  possession 

during  the  delay,  and  the  sale  of  which  generally  eviden- 

orof  a  da-    CCS  immediate  want  of  money,(g")  or  of  a  life  annuity,  or 

«*»*«c«;     life  estate,  which  may  determine  by  the  death  of  the  cestui 

que  vie.{h) 
dSnii'^*'  S^»  where  the  purchaser  evidently  requires  the  property 

rajufwdat    {q^  somc  immediate  purpose.(t) 

Sa^lSSTort       ®^'  where  the  vendors,  (although  beneficially  interest- 

aSag  iwdT."'  ed,)  are  a  fluctuating  body,  (as  in  the  case  of  a  Dean  and 

Chapter,)  where  delay  may  give  the  purchase-money  to 

persons  other  than  those  who  signed  the  contract.(J) 

ciSJSJTteSd       -^^^  ^^®  tendency  of  modern  dgjysions  has  been  to  hold 

torender      pefsous  coucemed  in  contracts  relating  to  land,  bound,  as 

p!2i^Qi      *in  other  contracts,  to  regard  time  as  material ;  and  this 

principle  has  been  applied  with  the  greater  strictness 

where  the  property  was  connected  with  trade.(A:) 

tooiw/SW      So,  the  circumstance  of  the  purchase-monpy  being  evi- 

Pf^£    dently  required  for  payment  of  incumbrances,  is  material ; 

ce^fnSS'   especially  if  the  rate  of  interest  which  they  bear  exceed 

that  which  the  purchaser  is  to  pay  during  de1ay.(/) 

SS^eJpralSki      ^"'  ^^®  private  motives  which  may  have  induced  a 

purchS/"^'   party  to  enter  into  a  contract,  unless  expressed  in  the 

"nmatar^i.   agreement,  or  such  as  might  be   anticipated  from  the 

»         general  apparent  circumstances  of  the  case,  do  not  make 

time  esseatial ;  e,  g.^  the  unexpressed  intention  to  reside 

(0  Coddkey.  TiU,  1  Rnss.376. 
(/)  Doloret  v.  RothsckUd,  1  Sim.  dt  St.  590. 
{g)  See  Newman  v.  Rogers^  4  Bro.  0.  C.  391. 
(A)  See  WUhy  v.  CodU,  Turn,  dfc  R.  78. 

(t)  Wngkt  V.  Howard,  1  Sim.  &  St.  190  j  Parker  v.  Prith,  ib.  199. 
OO  Carter  v.  Dean  of  Ely,  7  Sim.  211. 

(At)  Per  Wigram,  V.  C,  in  Walker  v.  Jeffreys,  1  Ha.  348 ;  and  sec  SeaUm 
v.Mapp,2Co\l.b^, 
(0  Popham  V.  Eyre,  Loff,  786  j  Sug.  292. 
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iirimediately  upon  the  estate  ;(m)  where,  however,  the    ^hap.  x. 
motive  is  of  material  importance — as  in  the  case  of  the  snbct  of,  if 
intention  to  reside — although  not  disclosed  in  the  con-  ly^SSSSan 
tract,  it  would,  it  appears,  be  sufficient  to  bind  the  vendor  ** 
to  the  time  named  in  the  contract,  if  communicated  hi  or 
within  a  reasonable  period  after  its  execution.(n) 

Nor  is  a  mere  undertaking  that  possession  shall  be  de-  undwukinf 
livered  on  a  certain  day,  of  itself  binding  in  equity .(o)       i^!»i«» 

y,,    ,         -  til  ^^\/  notbindiDf 

In  all  the  above  cases  the  delay  may  be  supposed  to  *n«i"^*y- 
have  arisen  from  the  state  of  the  title,  or  otherwise  with-  d«*i7ion- 
out  any  wilful  or  gross  neglect  by  the  party  in  default :  ^^^^ 
gross  or  wilful  neglect,  however,  by  either  party,  will,  in 
any  case,  entitle  the  other  party  to  avoid  the  contract  in 
equity ;  e.  g,,  where  the  vendor,  although  urged  by  the  Jjjjj^ 
purchaser  to  make  out  his  title,  takes  no  steps  to  do  so,  the 
purchaser  immediately  upon  the  expiration  *of  the  time      [^UJ 
fixed  for  completion  may  rescind  the  agreement.(p)[l] 

So,  a  purchaser  who  takes  no  steps  to  enforce  the  con-  wptueiiMer 
tract  within  a  reasonable  time,  will  be  left  to  his  remedies 
at  law ;  and  the  tendency  of  modern  decisions  is  to  dimin-  ^^^  time 

now  aUow«4 

(m)  See  Boehm  v.  Wood,  1  Jac.  &  W.  4^. 

(w)  See  7  Ves.279;  and  NokesY.LordKUmory,  1  De  G.  & S. 444. 

(o)  See  Boekm  v.  Wood,  \  Jac.  &,  W.  419. 

(  f)  Lloyd  T.  CoUeU,  4  Bro.  C.  C.  469. 

[IJ  In  this  case  the  defendant,  on  the  10th  of  August  1792,  contracted 
for  the  purchase  of  the  estate,  the  purchase  to  be  completed  on  or  before 
the  3Sth  of  March  1793,  and  had  frequently  between  those  times  applied 
for  an  abstract  of  the  title,  but  could  not  obtain  one.    Shortly  after  the 
.35th  of  March  1793,  the  purchaser  applied  for  his  deposit,  with  interest 
from  the  10th  of  August  1793,  when  he  paid  it ;  and  ajlerwards  repeatedly 
applied  for  it,  before  the  10th  of  June  1793,  when  he  brought  an  action  for 
the  deposit.    On  the  16th  of  September  1793,  an  abstract  was  delivered ; 
ihe  pnrehaaer  was  then  out  of  town ;  and  on  his  return,  on  the  25th  of 
^October,  wrote,  insisting  that  he  would  not  complete  his  purchase.    On 
the  6th  of  November,  the  bill  was  filed,  by  the  vendor,  for  a  speci^c  per- 
formance, and  for  an  injunction  to  restrain  the  proceedings  at  law.    Lord 
Rosslyn  said,  the  conduct  of  parties,  inevitable  accident,  &c.  might  induce 
the  court  to  relieve ;  but  it  was  a  different  thing  to  say,  that  the  appoint- 
ment of  a  day  was  to  have  no  efifect  at  all,  and  that  it  was  not  in  the  power 
of  the  parties  to  contract,  that  if  the  agreement  was  not  executed  at  a  par- 
ticular time,  the  parties  should  be  at  liberty  to  receive  it.    And  he  there- 
fore considered  the  contract  as  at  an  end. 
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^*p-  ^-    ish  the  time  allowed  to  either  party  for  enforcing  his  rightJi 
under  the  contract.(^) 
Wtieathear-      Where  tiuie  is  not  of  the  essence  of  the  contract,  and 

inn  pufticient  ,       .     .  a*    • 

in'  equity,    the  dclav  Originates  in  the  state  of  the  title,  it  is  sufficient 

whi«re    time  j  d  •  »  * 

DoieMOQiiai.  upoQ  a  bill  for  specific  performance  being  filed  by  the 
vendor,  if  a  good  title  be  shown  at  the  date  of  the  de- 
cree.(r) 
'  Actotheruio      And,  at  law,  where  no  time  is  fixed  for  completion  and 
the  purchaser  does  not  require  the  title  to  be  produced, 
and  none  is  produced  before  an  action  has  been  com* 
meneed  by  the  vendor,  it  is  sufficient  if  the  latter  perfect 
his  title  at  any  time  before  the  trial  ]{s)  but,  if  a  title  be 
produced,  and  prove  defective  or  be  not  properly  verified, 
and  a  fortiori^  if  the  vendor,  on  being  required  to  produce 
a  title,  altogether  neglect  to  do  so,  the  production  of  a  per- 
fect title  before  trial  is  insufficient.(^) 
^iSTi'^^^m"'      ^^^^  although  time  may  not  originally  have  been  of  the 
bl'^fimiirtSr  essence  of  the  contract,  either  party  may,  by  proper  no- 
"••^^        tice,  bind  the  other  to  complete  within  a  reasonable  speci- 
fied period.(M) 
'  wMeh  must      The  uotice  should,  at  least  as  a  matter  of  precaution, 
sooAi«  p«.  be  in  writing,  and  should  allow  a  reasonable  time  for  com- 
whatiia    pUtiou !  what  time  can  be  so  considered,  must  srreatly 

naaunable      *  »  o  ^ 

iteriod.  depend  upon  the  circumstances  of  the  particular  case; 
three  days'  notice  by  a  vendor  would  be  too  short  ;(i;)  so, 

[•812]  a  *wcek's  notice  by  a  purchaser,  within  which  time  the 
vendor  was  required  to  prove  a  disputed  legitimacy,  was 
held  too  short  ;(w)  two  months'  notice  by  a  purchaser, 
within  which  time  the  vendor  was  required  to  remove  an 
objection  to  the  title  depending  upon  a  defective  execution 
of  a  power,  appears  to  have  been  considered  sufficient  ia 
a  recent  case ;  which  was,  however,  decided  upon  another 
point  :(:r)  in  another  recent  case,  where  a  delay  of  two 

(y)  r«fet«/ra,Ch.  XVIII.;  6  Ha.  213. 

(r)  Ibid. 

(5)  Til<wiw^»v.  iMWc5,  lEsp.Ca.  184. 

(0  Vide  infra,  Ch.yiY\\. 

(it)  Stewart  v.  Smith,  6  Ha.  213,  n. 

(r)  Sug.  306;  See  Reynolds  v.  Nelson,  6  Mad.  18. 

(w)  King  V.  Wilson,  6  Beav.  124. 

{x)  SotUhcmnd  v.  Bishop  o/Exeier,  1 1  Jur.  727 ;  6  Ha.  213. 


r 


ABSTRACT  AND  PREP-\RATION  OP  CONVEYANCR  218 

Vionths  had  occurred  in  procuring  the  execution  of  the    chap.  x, 
conveyance  by  certain  parties,  a  ten  days'  notice  by  the 
purchaser  was  considered  sufficiont.(y) 

It  is  not,  as  a  general  rule,  essential  to  the  binding  y«iribr  gir. 
effect  of  a  vendor's  notice,  that  he  should,  at  the  expira-  wed  uoire- 

'  '  *^  lurn  doposu. 

tion  of  it,  return  or  tender  the  deposit  :(z)  nor,  on  the  Purcha«>r 

*  '^    '  giving  notice 

other  hand,  where  the  purchaser's  notice  has  expired,  is  y*/^"®'/*"' 
he  bound  to  bring  an  action  for  his  deposit.(a) 

But  a  purchaser  cannot  determine  the  contract  without  ^rcSt*** 
due  previous  notice  ;(6)  although  notice  even  of  immedi-  cJifiSJ'j  wuh 
ate  determination  would,  it  is  conceived,  be  so  far  mate-  SSLIe?''*^"' 
rial  as  that  it  would  more  strongly  impose  upon  the  ven- 
dor the  necessity  of  using  expedition  in  proceeding  to  en- 
force the  contract;  and  the  same  principles  would,  it  is 
conceived,  apply  to  notices  by  a  vendor. 

Where  a  railway  company  had  power  at  any  time  ^^*n°'^^ 
within  seven  years  to  take  land  for  the  purposes  of  the  '™miina?o^ 
undertaking,  and  agreed  to  purchase  land  and  to  pay  in-  chiwi***'" 
terest  upon  the  purchase-money  from  the  day  they  should 
commence  their  works  on  the  land  until  the  purchase  mo- 
ney should  be  paid,  it  was  held  that  the  vendor  could 
not  enforce  specific  performance ;  the  company  not  hav- 
ing *commenced  their  works,  and  the  seven  years  limited      [•213] 
by  the  act  remaining  unexpired.(c) 

And  time,  although  of  the  essence  of  the  contract  by  •Jf^®'^  ei^ 
original  agreement,  or  made  imperative  in  equity  by  sub-  S"eniirS7 
sequent  notice,  may  be  enlarged  or  waived,  by  subsequent  °'^*»^««^J 
agreement,  or  the  acts  of  the  parties. 

Thus,  if  a  purchaser  proceed  in  the  purchase  after  the  "odmg'*iS* 
expiration  of  ihe  time  fixed  by  the  contract,(rf)  or  limited  Sflx^/a^' 

V      ,  .  ^ .  .  •  /  \  lioQ  01  time ; 

by  his  notice,  it  amounts  to  waiver.(c) 

So,  where  a  purchaser  made  no  demand  of  the  posses-  2,'^reqJfrr' 
sion  of  the  purchased  premises  until  a  quarter  before  «><»••«'*>«» 

(y)  B:mon  v  Lairib,  9  B3av.  502. 
{z)  Sug.  303. 

{a)  Sjutkcomb  v.  Bishop  of  Exder,  11  Jur.  727;  6  Ha.  213. 
(^)  Taylor  v.  Btowh,  2  B^av.  181 ;  Wood  v.  Michu,  5  Ha.  158. 
(c)  Bjdinglon  v.  Great  Western  Railway  Company,  13  Jar.  144. 
Id)  Boyesv. LiddeU,6J\ir.T25. 

(e)  King  v.  Wilson,  6  Beav.  124 ;  and  see  Ex  parte  Gardner,  4  Y.  fr 
C.  503. 
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<**P-  ^   twelve  at  night  on  the  day  fixed  for  completion — part  of 

^    nnui  the  utt  tho  property  consisting  of  cottages  let  to  weekly  tenants — • 

•  _  f  this  was  held,  at  taw,  to  be  a  waiver  of  the  condition  a9 

to  time.(/) 
HowBot  en.      But  at  law,  time,  is  fixed  by  an  instrument  under  seal,- 
cannot  be  enlarged  by  an  instrument  not  under  seal  ;{g) 
80,  if  fixed  by  a  written  agreement  not  under  seal,  it  can^ 
not  be  enlarged  by  word  of  mouth.(A)[l] 

(/)  Palmer  v.  T^smple,  1  Per.  d&Da7. 379 ;  see  p.  381 ;  9  Ad.  d&El.  508. 
(g)  RippengaU  v.  LLoyd,  2  Nev.  &  M.  410. 
(A)  SUma  V.  Rofrinstm,  3  Bing.  N.  C.  928. 

[1]  In  detinue  by  the  mortgagor  of  a  slave,  redeemable,  by  the  terms  of 
the  deed»  at  a  certain  day,  the  mortgagor  was  alloired  to  show  a  subse- 
quent verbal  agreement  to  extend  the  period  of  redemption,  and  an  ofiei^ 
to  discharge  the  mortgage,  pursuant  to  such  extension.  Deshazo  v.  Lewis, 
5  Stew.  &>  Port.  91.  Where  no  place  is  mentioned  for  the  delivery  of  the 
deed,  in  articles  under  seal  for  the  sale  of  land,  though  the  legal  effect 
would  be,  that  the  vendor  is  bound  to  seek  the  vendee,  and  tender  the 
deed,  yet  the  parties  may,  by  parol,  agree  on  a  place  of  performance,  after 
the  execution  of  the  articles,  or  the  vendee  may  appoint  a  place ;  and,  if 
the  vendor  tender  at  the  place,  it  is  well.  FVanchat  v.  Leach,  5  Cow.  Rep. 
506;  ITymim  v.  Window,  2Fairf.  Rep.  506;  Robinson  v.  Backelder^^'S. 
H.  Rep.  45-6.  Various  cases  recognize  the  doctrine  that  a  parol  enlarge- 
ment of  the  time  for  performing  a  sealed  contract,  may  avail  as  an  excuse 
for  non-performance  at  the  day.  Neil  v.  T'dman,  1  Bail.  Rep.  538;  Cox 
V.  Beivnetty  1  Green's  Rep.  165.  But,  where  the  action  is  directly  upon 
the  specialty,  the  plaintiff  cannot  show  an  extension  of  time,  or  other  pa- 
rol variation,  by  way  of  maintaining  his  suit  If  this  is  requisite,  tha 
action  should  be  grounded  on  the  subsequent  agreement.  It  is  settled, 
that  in  these,  and  the  like  instances,  the  specialty  may  be  considered  as 
incorporated  with  the  subsequent  verbal  agreement,  and  the  whole  treated 
as  one  entire  parol  contract,  on  which  assumpsit  will  lie,  and  the  remedy 
upon  which  may  be  barred  alter  six  years  by  the  statute  of  limitations* 
In  such  instances,  a  parol  consent  to  a  waiver  or  alteration  of  some  por- 
tion of  the  written  contract,  may  frequently  be  inferred  from  the  acts  of 
the  parties ;  such  as  their  going  on,  after  the  day  fixed  for  complete  per- 
formance, etc  But,  in  the  absence  of  any  express  stipulation,  it  is  not  to 
be  presumed  that  they  agreed  to  vary  from  the  terms  originally  fixed  upcxi, 
further  than  their  conduct  necessarily  imports.  See  Vicary  v.  Moort^  2 
Watts*  Rep. 451, 456-7;  MerriU  v.  Ithica  and  OwegoR.  R.  Co,  16  Wend. 
586 ;  Mead  v.  De  Golyer,  ib.  632 ;  Jeioell  v.  Sckrosppd,  4  Cow.  Rep.  564 ; 
Baird  V.  Blairgrove,  1  Wash.  Rep.  170 ;  Langwortkyv.  Smith,  2  Wend. 
587;  Marks  v.  Robinson,  1  Bail.  Rep.  89;  Sinard  v.  Patterson,  3  Blackf. 
353 ;  Watchman  v.  Crook,  5  Gill  &  John.  239 ;  Ford  v.  Campjield,  6  Halst 
Rep.  327 ;  Ludani  v.  Amirican  Fire  Ins.  Co.,  2  Whart.  Rep.  167 ;  Bvans  v. 
Thompson^  5  Easts'  Rep.  1 19.  « 
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A  coDditioDal  written  waiver  by  a  purchaser  of  his  pre-    chAp.x. 
▼ious  notice  of  abandonment,  will  be  construed  strictly  conditional 

waiver. 

against  the  vendor.(t) 

And  where  the  conditions  provide  for  delivery  of  the  Time  for  da- 

•  ^  livery  of  a)h 

abstract  at  a  certain  time,  the  purchaser  waives  them  in  jy\^'  ^TJlJ^^ 
equity  by  receiving  the  abstract  after  that  time ;  or  even,  l^aiS^um'?; 
it  would  seem,  by  perusing  it  unnecessarily,  or  retaining 
it,  if  delivered  under  circumstances  which  prevent  its  im- 
mediate rejection.(j) 

'And  a  condition  for  delivery  of  the  abstract  on  a  cer-      [*214] 
tain  day,  is  waived  in  equity  by  a  purchaser  who  does  "*'J??i.*'*' 
not  ask  for  it  within  a  reasonable  time  belore  the  day  fix- 
ed for  its  delivery  ]{k)  the  same  rule  would,  no  doubt,  ap-  su^^fed   . 
ply  to  the  production  of  evidence,  &c. ;  and  it  is  conceiv-  tblTiLeV 
ed  that  a  waiver  of  time  as  respects  matters,  (such  as  the 
delivery  of  the  abstract,  &c.,)  which  mtist  necessarily  pre- 
cede completion  by  a  considerable  period,  would,  in  gene- 
ral, amount  to  a  waiver  of  the  time  (if  any)  fixed  for  the 
completion. 

So,  a  stipulation  that  time  shall  be  of  the  essence  of  the  Time  waived 
contract,  is  waived  by  a  purchaser  who  receives,  and  re-  }^^^Si  or 
tains  without  objection,  an  abstract  upon  the  face  of  which  ^b!e*^d?i?r * 
it  appears  that  a  title  cannot  be  made  within  the  time  ifon!™^^^' 
fixed  for  completion  ;(J)  or  who,  without  an  objection  on 
that  specific  ground,  proceeds  with  the  purchase  under 
a  knowledge  that  there  is  no  reasonable  probability  of 
the  title  being  perfected  in  time  for  completion  ;  as  when 
it  depends  upon  the  result  of  a  hostile  chancery  suit.(;7i) 

It  seems  doubtful  whether  a  mere  protest  against  the  Erftetofpra- 

J   1  •!!  11  -       /.    f  .       •      .  ...  teal  In  suck 

delay  will  save  the  benefit  of  the  stipulation ;(»)  it  is  con-  ^JJJJj^^f;^ 
ceived,  that  until  the  expiration  of  the  time  limited  for  jf  procewi. 
completion,  a  purchaser  may  safely,  and  is  indeed  bound 
to,  proceed  in  the  matter  so  long  as  a  reasonable  possi- 
bility exists  of  the  title  being  perfected  in  time ;  taking 

(t)  See  SteioaH  v.  Smith,  6  Ha.  323,  n. 

( j)  See  Seton  v.  SSade,  7  Ves.  378. 

(k)  Janes  v.  Price,  3  Anst.  934. 

(0  See  BipweU  v.  Knight,  1  Y.  &  C.  401,  419. 

(m)  Pinkt  v.  Curteis,  4  Bro.  C.  C.  333.  '       > 

(»)  See  Sag.  300. 
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^'"P-  ^-   care,  nevertheless,  to  protest  in  writing  against  the  delay, 
and  to  give  notice  of  his  intention  to  insist  on  bis  strict 
rights.    So  soon  as  the  time  has  expired,  or  so  soon  as  it 
previously  becomes  certain  that  the  title  cannot  be  per- 
fected in  time,  he  should  take  no  further  steps  in  the  mat-c 
ter,  but  should  in  writing  rescind  the  contract ;  and  then, 
if  inclined  to  give  the  vendor  the  opportunity  of  complet- 
[*215J      ing  *within  a  reasonable  period,  all  subsequent  communis 
cations  should  be  expressed  to  be  without  prejudice  to  the 
notice  of  rescinding,  and  should  take  the  shape  of  mere 
negotiations  for  a  fresh  agreement.[l] 
••Month"         It  may  be  observed,  that  even  in  a  contract  for  or  con- 
ri'iSm^**  nected  with  the  sale  of  land,  the  term  month  means  prima 
T"*^       facte  a  lunar  month ;  although  it  may  be  construed  a  cal- 
endar month,  if,  from  the  context,  or  from  the  surround- 
ing circumstances  at  the  time  of  making  the  contract, 
such  appears  to  have  been  the  intention  of  the  par* 
ties.(o)[2J 

(2.)  Objections  to  title; — negotiations  upon  and  waiver 
of; — when  possession  taken  amounts  to  waiver. 

iS5l?uif©n«       ^®  '^^^^^  already  (/>)  adverted  to  the  effect  which  nego- 
Son"J^S***"  tiations  upon  the  title  may  have  upon  the  vendor's  rights 
under  the  ordinary  conditions  limitiug  a  time  for  taking 

(o)  Lang  Y,  Qale^  I  Man.  &  S.  1 1 1 ;  Simpson  v.  Margitson,  1 1  Ct.  B.  23 ; 
and  Sir  E.  Sugden's  remarks,  V.  and  P.  283,  on  HlpweU  v.  Knight^  1  Y.  dt 
C.  Ex.  401. 

(jp)  Sttpraj  72. 

[IJ  See  Bspbum  v.  Dwnlop,  1  "Wheat.  179—196;  Hepburn  v.  AuXd,  5 
Cranch,  262 ;  Ramsay  v.  Brailsford,  2  Des.  583. 

[2J  In  England  the  term  month  means  a  lunar  month.  But  in  mer- 
cantile contracts,  the  usage  or  rule  is  to  calculate  months  as  calendar ; 
and  in  other  contracts  the  lunar  is  made  to  yield  to  the  calendar  month, 
If  such  was  the  intention  of  the  contract.  In  this  country  the  term  month 
is  usually  computed  as  calendar,  especially  in  statutes  and  judicial  pro- 
ceedings. The  New- York  Revised  Statutes  declare  that  "  whenever  the 
term  '  month'  or  '  months'  is  or  shall  be  used  in  any  statute,  act,  deed, 
verbal  or  written  contract,  or  any  public  or  private  instrument  whatever, 
it  shall  be  construed  to  mean  a  calendar,  and  not  a  lunar  month,  unless 
otherwise  expressed."  1  N.  Y.  R.  S.  ch.  19,  tit  1,  sec.  4.  In  Georgia, 
however,  the  lunar  month  is  intended  in  statutes,  unless  otherwise  ex- 
pressed.   Dudley's  Rep.  107. 
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objections,  and  giving  him  the  power  to  rescind  the  con-   ^^p-*^- 
tract. 

It  may  be  observed,  that  a  solicitor  purchasing  from  his  soncitor 
client,  cannot  insist  upon  any  objections  to  the  title  which  JJP°*J\^  ^ 
he — or  his  then  partner  in  the  case  of  a  firm — considered  {Ji'^^lSp^ 
unimportant  when  acting  for  the  client  upon  his  original  '^'Waciieni. 
purchase.(5') 

Care  should  be  taken  not  to  make  frivolous  or  unneces-  ^?IJgJ'„J  ^i^ 
sary  objections  or  requisitions  ;  objections  clearly  frivolous,  itquiSuSSi 
made  and  persisted  in,  would  certainly  indispose,  even  if 
they  did  not  prevent,(r)  a  Court  of  Equity  from  enforcing 
4he  contract  at  the  suit  of  the  purchaser :  it  perhaps  sel- 
dom happens,  upon  the  perusal  of  a  long  abstract,  that 
•either  solicitor  or  counsel  confines  his  requisitions  within      r*2l61 
the  strict  limits  of  his  client's  rights ;  but  it  is  of  import-   ■ 
■ance  that  no  untenable  requisition  should  be  persisted  in ;      y 
for  instance,  where  a  purchaser  had  required  unnecessary  ^ 

evidence,  and  had  in  consequence  been  refused  that  to 
which  he  was  really  entitled,  he  was  not  allowed  his 
costs,  although  he  obtained  a  decree  for  specific  perfornv- 
ance  f[s)  we  may  here  refer  to  a  modern  case,  where,  when 
a  purchaser  from  a  mortgagee  alleged  that  the  latter  was 
unable  to  deliver  possession,  and  insisted  on  the  concur^ 
rence  of  the  mortgagor,  although  the  mortgagee  offered  to 
deliver  possession,  it  was  held  in  a  suit  for  specific  per- 
formance, that  the  mortgagee  was  entitled  to  a  decree 
with  costs  ifthen  able  to  deliver  possession,  and  the  court 
refused  to  inquire  whether,  when  his  oflfer  to  deliver  pos- 
session was  not  accepted,  he  was  able  to  perform  it.(/) 

And,  on  the  other  hand,  a  purchaser  should  be  careful  or  or wfth. 

'  '       '  holding  Ob- 

not  to  hold  back  important  objections  or  requisitions ;  if  JJ^'JJJJ;^* 
he  knowingly  do  so,  the  question  may  arise  whether  he  ^"5.151"*' 
has  not  impliedly  waived  them;(u)[lj  and  where  a  pur-  Antoeovt* 

incoRod  by 

(q)  Beevar  v.  Simpson^  Taml.  69. 

(r)  Bug.  291. 

(j)  NewaU  v.  Smitk,  1  Jac.  &  W.  263. 

(t)  Allen  V.  Martin,  5  Jur.  239,  R. 

(«)  See  Sir  E.  Sugden's  remarks  on  Magennis  ▼.  F\iUony  V.  and  P.  407. 


[1]  Where  difficulties  arise  in  making  out  a  good  title,  the  purchaser 
^should  not  take  possession  of  the  estate  until  every  obstacle  is  removed. 
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Chap    X. 

vendor 
before  fatal 
objection. 


Purchaaer*! 
prima/aeie 
right  to  a 
good  title. 

[•217J 


Ma^  be 
waiva4« 


Purchaser 
not  bound 
byhia 
count's 
opinion, 
unless  he 
adopts  it. 


chaser  puts  a  yendor  to  expenses  in  complying  with  requi« 
sitions,  &c.,  and  then  takes  and  insists  upon  a  fatal  objec«> 
tion,  which  he  originally  had  the  means  of  discovering,  it 
seems  probable  that  if  a  bill  were  filed  by  the  vendor  fer 
specific  performance  and  dismissal,  the  court  would  not 
dismiss  it  with  costs,  without  allowing  to  the  vendor,  by 
way  of  set-off,  the  expenses  so  incurred  by  him  ',{v)  al« 
though  it  does  not  appear  that  he  could  otherwise  recover 
tbem.(i^) 

We  have  already  considered  (x)  what  expressions  will 
negative  the  purchaser's  prima  facie  right  to  a  marketable 
*title ;  he  will,  however,  be  bound,  not  only  by  express 
stipulation,  but  also  by  a  clear  notice  of  the  state  of  the 
title,  given  to  him  before  entering  into  the  agreement.(y) 

But  a  purchaser  may,  after  the  contract,  either  expressly 
or  impliedly,  waive,  either  wholly  or  in  part,  his  right 
(whether  it  be  absolute  or  qualified)  to  a  marketable  title, 
or  to  the  usual  evidences  thereof. 

We  have  seen  that  a  purchaser  is  not  bound  by  his 
<^unsel's  approval  of  the  title  ;(z)[l]  if,  however,  counsel 

(v)  See  and  consider  DevenU  v.  Lord  BoUon,  18  Ves.  505, 514,  515. 

(i9)  See  Sag.  438. 

{x)  Supraj  p.  66  et  seq. 

(y)  OgUvier.  F^tljambCf  3  Mer.Gi. 

(x)  DevereUv.  LtfrdBoUon,  18  Yea.  ^i5. 


Parchiaers  frequeotl/  take  tkis  step  under  an  impreasion  thai  it  gives 
them  an  advantage  over  the  vendor;  bat  this  is  a  false  notion;  such  a 
measare  would,  in  many  cases,  be  deemed  an  acceptance  of  the  title,  or 
would  at  least  be  a  ground  to  leave  it  to  a  jury  to  consider  whether  the 
part/  had  not  taken  possession  with  an  intention  to  waive  all  objections. 
Where  a  purchaser,  after  delivery  to  him  of  the  abstract,  which  discloees 
a  reservation  of  right  of  sporting,  not  noticed  in  the  particulars  by  which 
he  purchased,  upon  his  application,  was  let  into  possession,  and  paid  the 
greater  part  of  the  poichase  money,  without  objecting  to  the  right  re- 
served, and  apologized  for  not  sending  the  draft  of  the  conveyance,  and 
afterwards  raised  the  objection,  he  was  held  bound  by  his  conduct,  which 
was  considered  as  a  waiver  of  the  objection ;  and  although  a  clerk  of  the 
seller's  solicitor  wrote  in  answer  to  the  purchaser's  application  for  com- 
pensation, that  a  reasonable  compensation  would  be  alowed,  yet  this  was 
not  deemed  binding,  as  he  bad  no  authority  to  make  such  an  offer.  See 
1  Sug.  on  Vend.  p.  8, 9 ;  Burnett  v.  Brawn^  1  Jac.  Sl  Walk.  168,  cited, 

[1]  Lord  Elden  determined,  that  when  an  abstract  is  laid  be(Rire  coun- 
sel, who  approves  the  title,  his  approbation  is  not  to  be  taken  m  agaiast 
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waive  a  requisition  or  objectioD,  and  the  purchaser  adopt   ^^p-  '■ 
his  opinion  and  deal  with  the  vendor  on  that  view,  he 
cannot  afterwards  repudiate  il.(a)     Where  a  purchaser,  Eii«iof  • 
having  taken  several  objections,  expresses  himself  willing  S"'K™* 
to  accept  the  title  upon  a  specified  objection  being  remov-  ■pKiBad 
ed,  this  waiver  of  the  other  objections  is  merely  conJi- 
tional  upon  the  removal  of  the  specified  objection  •  so  that, 
if  such  objection  benot  removed  and  a  bill  be  filed  against 
him  for  specific  performance,  he  is  entitled  to  a  general 
reference  as  to  litle.(&)     Acceptance  of  the  title,  as  ab- 
stracted, is  not  a  waiver  of  the  purchaser's  right  to  have 
the  abstract  verified  :(c)  nor  will  (he  court  imply  a  waiver 
of  any  objection  which  is  not  clearly  raised  by  the  con- 
tents of  the  abstract  •,{d)  nor  does  a  purchaser,  by  waiving 

(a)  Alexander  v.  Croiby,  I  Jones  &  Lai.  666- 

{*)  Lettwgeen  v.  Martin,  3  MjL  &  K.  355.  .      ' 

(0  SimiUirv.  A'uti.SMyl.&Cr.SlT.  •     ' 

id)  Bladclm  7.  Lam.  2  Ha,  17. 

the  person  consulting  him,  &s  a  wajver  of  all  reasonable  objections ; 
the  coort  cannot  compel  a  specific  performance  upon  the  ground  of  as 
opinion  which  ii  maj'  think  wrong.  The  purchaser  maj-  either  take  an 
opinion  from  some  other  couiksel,  or  the  one  &rat  consulted,  may  correct 
bis  error  in  a  further  opinion.  This,  says  Sugden,  was  always  the  imder- 
standing  of  the  profeBsioQ.  Sug.  on  Vend.  vol.  3,  p.  11.  And  although 
a  purchaser's  solicitor  state  that  all  Ihe  objections  to  (be  title  are  removed 
save  one,  and  make  such  a  statement  in  a  case  submitted  to  counsel,  yet 
if  the  seller  file  a  bill,  the  purchaser  will  be  entitled  to  a  funeral  refer- 
ence as  to  title.  The  puichaser,  by  his  contract,  was  not  botmd  to  com- 
plete his  purchase,  withom  a  full  and  marketable  title,  and  he  had  not 
done  any  act  to  the  prejudice  of  the  seller,  either  with  respect  to  the  pos- 
session of  the  property,  oi  otherwise;  which  coold  affect  his  right  to  such 
marlcetable  title.  As  to  the  waiver,  the  effect  of  the  correspondence  bo- 
tween  the  solicitors,  and  the  statement  in  the  case  Hn  the  opinion  of  coun- 
sel, amounted  to  no  more  than  this,  that  according  to  Ihe  advice  nhich 
he  had  received,  he  was  then  willing  to  complete  his  contract,  provided 
the  objection  was  removed.  The  objection,  however,  was  never  remored, 
attd  the  voluntary  assurance  given  at  that  particular  time,  would  nM 
create  a  legal  obligation  upon  him  to  relinquish  in  all  future  proceedings 
his  original  right  to  a  marketable  tiUe.  It  might  turn  out,  upon  inquiry 
before  the  master,  that  he  had  been  ill  advised  as  to  the  effect  of  some  of 
the  objections  originally  taken  to  the  abstract  i  or  it  might  lum  out  that 
there  was  matter  destructive  of  the  title  of  the  seller,  which  did  not  ap- 
pear upon  the  abstract. 
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his  right  to  an  abstract,  necessarily  waive  objections  to 
the  title  which  are  otherwise  known  to  him.(e)[2] 
P'^^T.^'      ^d  waiver  need  not  be  express ;  it  may  be  implied, 
either  from  letters  or  mere  acts  of  the  party. 

For  instance,  where  a  purchaser  who  had  been  let  into 
possession — but  which,  as  it  was  according  to  ihe  contract, 
'does  not  appear  to  be  very  material — and  who  had  re- 
tained the  abstract  for  a  considerable  period  without  ob- 
jection, and  had  altered  and  let  the  premises,  wrote  a 
Jetler  to  his  solicitor  for  the  purpose  of  its  being  commu- 
nicated to  the  vendor,  and  therein  expressed  his  "  vexation 
at  the  delay  which  had  happened  about  payment,"  and 
hia  gratification  "at  the  liberality  and  patience  shown" 
to  hiio,  this  was  held  to  amount  to  an  admission  that  the 

(e)  SidebolXawt  v.  Barrington,  3  Jur.  947. 


[Q]  The  acceptance  al  an  abstract  bi  satisfactoiy,  only  waives  the  ob- 
jections ia.  the  abslract;  and  if,  in  such  a  caae,  Ihe  purchaser  can  prove 
tbe  ttlle  bad,  of  course  the  cod  tract  could  not  be  enforced.  And,  of  course, 
a  man  may  have  accepted  the  title  as  it  appears  npon  the  abstract,  and 
yet  not  have  vaived  his  right  to  have  it  proved  as  stated.  Statements  in 
the  abstract  that  the  seller  has  in  his  possession  or  power  certain  of  Ihe 
deeds,  or  hai  then  not  in  his  possession,  will  bind  (he  purchaser,  if  he 
proceed  with  the  treaty  without  objecting  on  this  head,  not  to  object  that 
those  deeds  are  not  delivered  up  to  him  on  Ihe  completloD  of  the  purchase ; 
bat  they  do  not  bform  him  that  the  vendor  is  unable  to  give  any  proof  of 
Ihe  existence  or  contents  of  the  documents  set  out  in  the  abstract.  And 
where  an  action  was  brought  by  a  purchaser  <o  recover  bis  deposit  for  a 
misdescription  of  the  restrictions  in  the  lease  by  which  the  property  was 
held ;  an  abstract  bad  been  delivered  with  a  general  statement  of  the  re- 
strictions, which  did  not  give  full  information;  objections  were  taken  to 
Ihe  title  which  were  of  no  weight,  or  were  answered,  but  the  purchaser 
never  required  to  see  Ihe  lease.  Upon  the  trial  the  objectiou  was  taken 
by  the  purchaser  when  the  lease  was  produced.  It  was  insisted  thai  he 
had,  by  his  conduct,  waived  the  objection.  The  court  decided  that  (here 
was  no  waiver,  but  the  purchaser  stood  at  the  trial,  as  he  migbl  do,  npon 
his  legal  right.  Sug.  on  Vend.,  vol.  S,  p.  12  and  13.  And  where  a  pur- 
chaaer  look  counsel's  opinion  upon  the  abstract,  who  approved  of  the 
title,  subject  to  some  mailers  which  were  cleared  up,  and  three  months 
afler  objected  to  the  contract  on  ihe  ground  thai  what  was  called  a  ground 
rent  in  the  particulars,  waa  a  rack  rent.  Lord  Eldon  said,  that  although 
the  particulars  of  the  rent  reserved,  appeared  upon  the  abstract,  he  did 
not  think  it  necessary,  because  the  opinion  of  a  conveyance  bad  been  had 
lo  force  the  party  lo  take  a  subject  essentially  different  from  that  which  he 
contracted  to  purchase,  and  on  which  alone  that  opinion  was  called  for. 
lb.  1{>. 
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title  was  approved  :(/)  and  the  same  decision  was  come    *^p  ^- 
to  in  a  later  case,  where  a  purchaser  took  possession  under  Fnmpij. 
the  contract,  paid  part  and  gare  security  for  the  residue  inddnring 
of  the  purchase-money,  and  mortgaged  her  interest  under  i""'- 
the  contract.(g-) 

The  preparation  of  the  conveyance,  cannot,  in  general,  J'"!'^'],™ 
be  much  relied  on  as  evidence  of  waiver  ;(A)[1]  where,  i^^^„ 
however,  in  the  case  of  a  lease,  the  lessee,  without  previ-  '««'"• 
ously  requiring  a  title  to  he  shown,  approved  of  a  draft 
lease  furnished  by  the  lessor,  and  took  possession  under 
the  contract,  he  was  held  to  have  waived  all  obji.ctions  to 
the  title  :(i)  so,  where  a  purchaser  of  a  leasehold  house, 
after  transmission  to  him  of  the  original  lease,  prepared  a 
draft  assignment,  and  made  various  objections  as  to  re- 
pairs and  other  matters,  but  did  not  require  the  produc- 
tion of  the  lessor's  title,  tiie  court  seems  to  have  consid- 
ered that  he  had  waived  its  production.(^] 

Ad  attempted  resale  of  the  property,  is,  in  general,  im-  luamiidii 
materia] ;  except  that  the  actual  or  attempted  resale  of  JjiuEiin" 
merely  a  portion  of  the  estate,  may,  as  between  the  ori-  •*2«t 
ginal  vendor  and  purchaser,  show  that  the  latter  did  not 
consider  such  portion  material  to  the  enjoyment  of  the 
residue.(ft)[2] 

(/)  Margravini  of  Anipach -v.  Noel,  I  Idadd.  310.  '  - 

(f)  Haf/iim  V.  BtU,  1  Beav.  337. 

(*)  See  Sug.  402. 

(i)  >For7w»v.  B&Aardjon,  You,  1. 

li)  aivev.BeaavunU,  IDeO.  &.S.  397;  Smt(4  T.  CfljiriMi,  7Ha.  191. 

(t)  Bee  1  Madd,  170. 

[1]  The  preparation  of  a  conveyance  majr  be  an  important  iict,  as 
amonntlng  to  evidence  Ihat  the  panJes  had  arrived  at  a  at^e  of  proceed- 
ing snbaeqneDt  to  the  guealion  of  title,  and  may  be  supposed,  therefore,  to 
have  removed  at  abandoned  all  objections.  But  this  is  onJj  a  circum- 
nance  which,  standing  bj  itself,  is  not  verj  important ;  for  in  many  cases 
the  conveyance  is  prepared  upon  the  belief  that  the  title  will  be  cleared  up. 

[3]  According  to  SugdeD,  "attempting  to  re-sell  the  estate  is  an  im- 
portant circumstance  upon  the  quesUon  of  waiver,  bnt  that  like  all  other 
acts,  may  be  explained ;  it  may  have  talien  place  before  any  opinion  was 
laben  upon  the  title,  although  the  objection  was  known ;  or  it  nay  have 
been  made  Is  order  to  ascertain  the  value,  without  intending  to  sell  the 
property ;  or  it  may  be  apoa  the  presumption  that  a  good  title  will  be 
made.    An  acraal  ie-«&le,  Indeed,  as  far  as  mere  title  is  concerned,  can 
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c^p-  ^-  "Possession  of  the  property  by  the  purchaser  is  the  fact 
FoM-irni,  most  frequently  relied  on  as  furnishing  evidence  of  waiver 
binned  on  of  objections  to  the  title  I  its  importance,  howeTer,  de- 
sfwiinr.     pends  upon  the  circumstances  attending  its  acquisition 

and  retention. 
Farcihte  The  Strongest  case  against  the  purchaser,  is,  where  he 

wiiTM,  forcibly,  or  without  the  consent  of  the  vendor,  takes  pos- 
session :  forcibly  taking  possession,  was  held  in  an  early 
case  to  amount  to  a  waiver  of  an  objection  for  want  of 
title  to  an  important  part  of  the  estate  (/)[!] 

(;)  Oikniji  V.  Rotbuck,  1  Ves.  jun.  231. 


sclduni  be  ikf^niad  an  acceptance  of  it,  becaase,  unless  the  first  purchaser 
has  tioiLiifi  ihe  -icond,  to  lake  the  title  as  it  stands,  the  former  must  iutend 
to  ot)i:i:ri  n  l'  >  .!  title  himself,  in  order  to  coBifer  it  on  the  latter.  Where 
a  till'  '  :  I'l  '  '  made  to  a  ponion  of  the  estate,  and  the  purchaser  at- 
tempts to  re-sell  tliat  portion,  that  unexplained,  or  an  actual  re-sa!e  would 
Bhow  that  he  did  not  consider  Ibat  poitioQ  (boirever,  in  fact,  complicated 
.with  the  estate)  as  material  to  the  enjoyment  of  the  bulk  of  the  properly, 
asd  therefore  it  would  be  so  far  a  waiver  that  he  wou)d  be  compelled  lo 
compleA  his  purchase,  with  a.  compensation  for  the  portion  so  oflered  la 
sale  or  sold."    Sug.  on  Vend.  vol.  3,  p.  11. 

[Ij  In  the  case  here  cited,  aithoogh  the  court  thongbt  they  could  have 
held  the  condact  of  the  purchaser,  in  taking  forcible  possession  of  the 
esute,  with  full  knowledge  of  the  want  of  title  lo  a  part  of  it  as  amount- 
ing to  a  waiver  of  all  objection  if  the  matter  had  tolally  ended  there,  yet 
held  thai  the  waiver  was  restricted  so  far,  that  although  he  was  compelled 
to  complete  the  purchase,  he  was  entitled  to  a  compensation  for  the  pan 
jB>'wtuch  a  title  could  not  be  made.  This  was  in  conseqaence  of  what 
passed  subsequently  lo  his  taking  possession,  for  the  court  could  not  infer 
irom  his  conduct,  though  he  look  possession  with  violence,  that  he  in  his 
own  mind,  did  agree  to  quit  his  hold  upon  the  demand,  nor  that  the 
seller  understood  him  lo  do  so,  for  the  loiter  treated  with  him  for  a  com- 
•  promise,  subsequent  to  the  taking  possession ;  therefore,  if  he  Gied  bim 
with  the  possession,  it  was  more  in  the  nature  of  a  penalty,  which  was 
an  impossible  ground  for  this  purpose.  This  is  an  instance  where  pos. 
session  improperl/ laketi,  iayel,  bjrthe  acts  of  the  parties,  prevented  from 
operating  altogether  as  a  waiver.  So  where  the  possession  is  properly 
~  obtaioed,  but  the  acts  would,  of  themselves,  amount  to  a  waiver  ihey  may 
be  so  qualified,  by  the  porchaser  as  lo  render  them  inoperative.  As 
where  a  purchaser,  being  in  possession,  and  knowing  the  infirmity  of 
the  title,  did  several  acts,  Irom  which  it  might  be  inferred  that  he  did  not 
consider  a  small  portion  of  the  estate,  to  which  a  title  could  not  be  made, 
important  to  the  enjoyment  of  Ihe  estate  itself,  or  the  tillc  lo  it  of  conse- 
quence, yet,  they  were  not  hekl  to  be  coDclusive  circumstances,  because  ha 
was  consianUy  asking  for  Ihe  tiile  to  this  pan  of  the  propetty,  and  never 
appeared  to  have  lost  sight  of  a  good  title,  but  Ihjm  first  lo  last,  insisted 
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Possession,  however,  if  taken  in  accordance  with  the    ^'^p-^- 
clear  intention  of  the  parties  as  evidenced  by  the  terms  Si^JSTer 
and  subject-matter  of  the  contract,(m)  or  with  the  consent  wiih  v^nd-^ 
of  the  vendor,(w)  is  not  in  itself,  as  a  general  rule,  any  waiTwr*"^ 
waiver  of  the  purchaser's  right  to  a  good  title,  or  of  any 
pending  negotiations  upon  the  title :  where,  however,  the  except 
purchaser  was,  upon  his  own  application,  let  into  posses-  cui  dAmit. 
sion,  this  was  held  to  be  a  waiver  of  an  objection  (viz.,  a 
right  of  sporting  over  the  property)  which  appeared  upon 
the  face  of  the  abstract  delivered  three  months  previously, 
but  had  not  been  made  the  subject  of  remark  by  the  pur- 
chaser or  his  solicitor  :(o)  it  is  material  here  to  observe, 
first,  that  the  purchaser's  general  requisitions  upon  the 
title  appear(p)  to  have  been  made  prior  to  the  application 
for  possession  ;  and  secondly,  that  the  objection  was  of  a 
permanent  character,  and  not  probably  capable  of  removal ; 
the  case  may,  perhaps,  be  held  to  show,  that  the  accept-  ^^u, 
ance  of  possession  amounts  to  an  implied  waiver  of  any  objections, 
known  objection,  which  the  purchaser  knows,  or  may  rea-  irremovable, 
sonably  believe,  cannot  be  removed ;  or  has  not  formed  ^^^^^^ 
•part  of  his  previous  requisitions  upon  the  title,  (supposing  P^uJJi"S,ng. 
any  requisitions  to  have  been  already  made.)  [•220] 

The  grant  of  a  lease  by  the  purchaser  to  a  tenant  in  S2S*2^ 
possession  is  equivalent  to  taking  possession.(g)  ^SllSUton. 

(3.)  As  to  the  general  rights  and  liabilities  of  a  purchaser 

in  possession. 

It  appears  to  be  clear  that  a  purchaser,  when  in  the  puichaeer 

(m)  Stevens  v.  Chippy,  3  Russ.  171. 

(»)  Burroughs  v.  Oakley^  3  Sw.  59. 

{o)  Burnett  v.  Brown,  1  Jac.  &,  W.  168. 

Ip)  Seel  Jac.  &W.  171. 

(q)  Ex  parte  Sidebotham^  1  Mont.  &  Ayr.  655. 

on  it.  And  the  title  was  not  incurable,  bat  might  have  been  rendered  good,  if 
certain  inquiries  were  satisfactorily  answered ;  it  was  not  absolutely,  but 
contingently  bad.  The  court  observed  that  a  man,  by  going  on  to  treat, 
does  not  waive  an  objection  he  is  constantly  insisting  on.  If  nothing  had 
been  said  of  this  part,  after  the  title  to  it,  had  been  found  defective,  the 
objection  might  have  been  considered  as  waived,  but  here  he  is  perpetu- 
ally desiring  to  have  a  good  title.  A  treaty  cannot  waive  that  which  he 
treats  about.    See  Sug.  on  Yen.  vol.  3,  p.  13  and  14. 
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rally  act 

owner, 

without 

thereby 

wUTing 

title. 


^^*P-  ^-  authorized  possession  of  the  estate,  may,  to  a  certain  ex- 
may"^.**"  tent,  act  as  owner  without  thereby  accepting  the  title ;  he 
'  may  take  a  fall  of  underwood  in  due  course  ;(r)  so,  in  the 
case  of  a  timber  estate,  a  fall  of  timber  would,  it  is  con- 
ceived, be  no  necessary  acceptance  of  the  title,  although 
it  might  be  restrained  at  the  suit  of  the  vendor  upon  the 
ground  of  its  diminishing  his  security  for  the  purchase 
money  ;(^)  nor  does  it  appear  that  any  act  of  manage- 
ment of  the  estate  in  a  due  course  of  husbandry,  or  in  a 
fair  exercise  of  the  supposed  right  of  ownership,(/)  would 
be  of  importance  ;  thus  it  has  been  held  by  Y.  C.  K.  Bruce 
that,  upon  a  purchase  of  four  acres  of  land,  stubbing  up 
an  osier  bed  of  nine  perches,  levelling  the  land,  and  filling 
up  a  pond,  did  not  amount  to  a  waiver  of  title.(u) 

In  fact,  Sir  E.  Sugden  states  without  qualification.(t7) 
that  "  acts  of  ownership  after  an  authorized  possession 
are  of  no  importance;"  the  reported  cases,  however, 
scarcely  seem  to  support  so  wide  a  proposition  ;  and  it  is, 
perhaps,  hardly  maintainable  upon  principle  :{w)[l]  if  the 

(r)  3  Sw.  170.  , 

(s)  Swpra^  p.  118. 

(0  1  You.  506. 

(tt)  Osborne  v.  Harvey,  1  Y.  &  C.  C.  C.  116. 

(t?)  V.  and  P.  401. 

{vj)  See  Donovon  v.  Fricker,  Jac.  165 ;  infra,  p.  323. 


Afb7 

altering 

property. 


Whether 

universally 

eo. 


[1]  Upon  an  express  waiver,  little  difficulty  is  likely  to  arise,  but,  in 
most  cases,  the  waiver  is  not  express,  but  implied  from  the  conduct  of  the 
purchaser.  A  purchaser,  by  entering  into  possession  is  generally  held, 
by  that  act,  to  have  waived  the  objections  to  title  \  for  where  a  purchaser 
knowing  of  an  objection  to  a  title,  enters  into  possession  of  the  estate,  he 
may  be  considered  to  have  himself  executed  the  purchase.  The  question, 
in  each  case,  is  one  of  fact :  did  the  purchaser  mean  to  waive,  and  has  he 
actually  waived,  his  right  of  examining  the  title  7  although  his  iTVlention 
will  be  inferred  from  his  acts,  and  no  direct  expression  of  it  is  required. 
His  silence,  as  we  shall  see,  may  be  tantamount  to  the  clearest  expression 
of  being  content  with  the  title.  Attempting  to  re-sell  the  estate  is  an  im- 
portant circumstance  upon  this  question  of  waiver,  but  that,  like  all  other 
acts,  may  be  explained ;  it  may  have  taken  place  before  any  opinion  was 
taken  on  the  title,  although  the  objection  was  known ;  or  it  may  have 
been  made  in  order  to  ascertain  the  value,  without  intending  to  sell  the 
property  j  or  it  may  be  upon  the  presumption  that  a  good  title  will  be 
made.  An  actual  release,  indeed,  as  far  as  mere  title  is  concerned,  can 
seldom  be  deenxed  an  acceptance  of  it,  because  unless  the  first  purchaser 
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purchaser  of  a  bouse  and  pleasure-ground,  let  into  poses-    ^^p*^- 

sion  pending  the  investigation  of  the  title,  were  to  fell  all 

the  ^ornamental  timber,  he  might,  it  is  conjectured,  find  a      r*2211 

difficulty  in  getting  rid  of  his  bargain  upon  the  ground  of 

the  title  being  not  strictly  marketable. 

At  any  rate,  it  appears  that  a  distinction  must  be  made  y^^^^^  ^ 
between  important  acts  of  ownership  committed  previ-  c?y  of^deSct 
oiisly  to,  and  those  committed  after,  the  discovery  of  a  "*"'*** 
serious  objection  to  the  title  ;(jr)  for  acts  which  materially 
affect  the  property  are  justifiable  only  under  the  purcha- 
ser's belief  that  he  is  in  fact  the  owner. 

And  where  a  purchaser,  who  had  been  long  in  posses-  n^j^^jjon  ^r 
sion  of  the  property,  and  had  taken  frivolous  objections  to  JJS^JJJSSi 
the  title,  refused  to  receive  any  further  explanations,  and  uihj^hi"^ 
yet  retained  possession,  he  was  held  to  have  accepted  the  •^^^•p*""* 
title.(y) 

And  an  act  which  amounts  to  a  waiver  of  the  pur-  wuTerofti. 
chaser's  right  to  reject  a  defective  title,  is  not  necessarily  wa??M  o?^" 
a  waiver  of  his  right  to  compensation  for  the  defect.(z)[l]  SJS.'**'**" 

(x)  Dixon  V.  Astley,  1  Mer.  135 ;  see  1  You.  507. 

(y)  See  HaU  v.  Laver,  3  Y.  &  C.  196. 

(z)  See  Calcraft  v.  Roebuck j  1  Ves.  jun.  221. 

has  bound  the  second  to  take  the  title  as  it  stands,  the  former  must  intend 
to  obtain  a  good  title  himself,  in  order  to  confer  it  on  the  latter.  Where 
a  title  cannot  be  made  to  a  portion  of  the  estate,  and  the  purchaser  at- 
tempts to  re-sell  that  portion,  that  unexplained,  or  an  actual  re-sale, 
would  show  that  he  did  not  consider  that  portion,  (however  in  fact  com- 
plicated with  the  estate)  as  material  to  the  enjoyment  of  the  bulk  of  the 
property,  and  therefore  it  would  be  so  far  a  waiver,  that  he  would  be  com- 
pelled to  complete  his  purchase,  with  a  compensation  for  the  portion  so 
offered  to  sale,  or  sold.  So  the  preparation  of  a  conveyance  may  be  an 
important  fact,  as  amounting  to  evidence  that  the  parties  had  arrived  at 
a  stage  of  proceeding  subsequent  to  the  question  of  title,  and  may  be  sup- 
posed, therefore,  to  have  removed,  or  abandoned,  aU  objections.  But 
this  clearly,  is  only  a  circumstance  from  which  such  an  inference  ma/y  be 
drawn.  Standing  by  itself,  it  is  not  very  important ;  for  in  many  cases, 
the  conveyance  is  prepared,  upon  the  belief  that  the  title  will  be  cleared 
up.    See  2  Sug.  on  Vend.  p.  9,  11. 

[1]  In  the  case  here  cited,  where  the  court  thought  they  could  have  held 
the  conduct  of  the  purchaser  in  taking  forcible  possession  of  the  estate, 
with  full  knowledge  of  the  want  of  title  to  a  part  of  it,  as  amounting  to  a 
waiver  of  all  objections,  if  the  matter  had  totally  ended  there,  yet  held 
that  the  waiver  was  restricted  so  far,  that  although  he  was  compelled  to 
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ch«p-  ^-       So,  acts  by  a  purchaser  in  possession,  which  might 
Sr  w^^r  by  Otherwise  have  been  considered  as  a  waiver  of  objections 
SiS?of  iiuS"  to  the  title  to  a  portion  of  the  estate,  were  held  to  be  modi- 
fied by  his  continuing  to  ask  for  the  title.(a) 
Purchaiier        A  Durchascr  mav,(6)  and  as  a  matter  of  prudence  should 

rejcctlDg title  *^  •  '\   /  ^ 

may  ^«Jec^  decline  to  take  possession  while  the  title  is  in  dispute,  ex- 

Son  ^r^-  ^^Pt  under  a  special  agreement ;  for,  if  he  take  possession 

neye  expend-  ^q^j  ^Yieti  reject  the  title,  he  may  be  ejected  by  the  vendor, 

and  cannot  at  law  claim  any  allowance  for  improvements 

or  repairs ;  nor  will  equity  afford  him  any  relief  unless 

there  has  been  fraud  on  the  part  of  the  vendor  :(c)  upon 

[*222]      taking  possession,  he  becomes,  in  the  'absence  of  any  spe- 

(a)  SeelMadd-170. 

lb)  ForUblow  V.  Shirley,  2  Sw.  223. 

(c)  Sag.  1029;  Nidoson  v.  WordswoHh,  2  Sw.  265, 

complete  the  parchaBe,  he  was  entitled  to  a  compensation  for  the  part  to 
which  a  title  could  not  be  made.  This  was  in  consequence  of  what  pass- 
ed subsequently  to  his  taking  possession ;  for,  the  court  could  not  infer 
from  his  conduct,  though  he  took  possession  with  violence,  that  he,  in  his 
own  mind,  did  agree  to  quit  his  hold  upon  this  demand,  nor  that  the  seller 
understood  him  to  do  so ;  for  the  latter  treated  with  him  for  a  compromise 
subsequent  to  the  taking  possession ;  therefore,  if  he  fixed  him  with  the 
possession,  it  was  more  in  the  nature  of  a  penalty,  which  was  an  impos- 
sible ground  for  this  purpose. 

This  is  an  instance  where  possession  improperly  taken,  is  yet  by  the 
acts  of  the  parties,  prevented  from  operating  altogether,  as  a  waiver.  So 
where  the  possession  is  properly  obtained,  but  the  acts  would,  of  them- 
selves, amount  to  a  waiver,  they  may  be  so  qualified,  by  the  purchaser, 
as  to  render  them  inoperative.  As,  where  a  purchaser  being  in  posses- 
sion, and  knowing  the  infirmity  of  the  title,  did  several  acts  from  which 
it  might  be  inferred  that  he  did  not  consider  a  small  portion  of  the  estate 
to  which  a  title  could  not  be  made,  important  to  the  enjoyment  of  the 
estate  itself,  or  the  title  to  it  of  consequence,  yet  they  were  not  held  to  be 
conclusive  circumstances,  because  he  was  constantly  asking  for  the  tiUe 
to  this  part  of  the  property,  and  never  appeared  to  have  lost  sight  of  a  good 
title,  but,  from  first  to  last,  insisted  on  it.  And  the  title  was  not  incura- 
ble, but  might  have  been  rendered  good,  if  certain  inquiries  were  satis- 
factorily answered ;  it  was  not  absolutely,  but  contingently  bad.  A  man, 
by  going  on  to  treat,  does  not  waive  an  objection  he  is  constantly  insisting 
upon.  If  nothing  had  been  said  of  this  part,  after  the  title  to  it  had  been 
found  defective,  the  objection  might  have  been  considered  as  waived,  but 
here  he  is  perpetually  desiring  to  have  a  good  title.  A  treaty  cannot 
waive  that  which  he  treats  about.    See  2  Sug.  on  Vend.  p.  13, 14. 
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cial  agreement,  ((f)  tenantat  will  to  the  veador;(e)  w^tose    9*^-  ^  ^ 

right  to  recover  possessioa  by  ejectment  will  be  subject  , 

to  the  7th  section  of  the  3  and  4  Will.  IV.  c.  2.(/)[2] 
When  a  purchaser  in  possession   under  the  contract  is 

advised  to  rescind  the  contract,  and  asserts  a  paramount  ,.  ^ 

title  to  the  property,  he  is  not  bound  to  give  up  possession  mJH^ 

before  asserting  such  paramount  title  by  making  a  formal  *     ^ 

entry.(g-) 

If  the  contract  be  rescinded  in  equity,  even  on  the  ^^yj'"  ^'■^- 
ground  of  fraud  in  the  purchaser,(A)  the  court  will,  in  ^tia'TS^  ' 

equii,  _ 

(<()  Satind^s  v.  Muigrave,  6  B.  &  C.  524.  * 

(e)  Doe  v.  CaperUm,  9  Car.  &  P.  113;   Daey.  Ckamberlainr,  5  Mee. 
i  W.  14.  t '       ' 

{/)  0«T.B<Kt,4Man,  &Gr.30,  .      -  ♦ 

(g)  SatUhamb  v.  Bithop  of  Eater,  6  Ha.  213.  *  '   ' 

(*)  See  Donovan  v.  Friiker,  Jac.  165. 

[2]  "WherediflScullies  arise  in  makiogoutagood  title,"  MyBBn^en,  .      .•    . 

"  tlie  purchaser  Hhould  nol  lake  possesaion  of  the  estate,  until  erery  ab-''  jgf 

stacle  is  remored.     Purchasers  Trequeutly  take  Ihis  step,  under  an  im-     «  SK- 

pression  that  it  gives  (hem  an  advantage  over  the  vendor ;  but  this  vt'%-  . 

false  notion :  suctk  a  measure  vould,  in  many  cases,  be  deemed  an  ac-^''- 
.  ceptance  ofibe  title,  or  would  at  least  be  aground  to  leave  itioa  jury  to'^  ^    *-' 

consider  whether  the  party  had  not  taken  possession  with  an  intention  to '  '      ^ 

waive  all  objections.    Where  a  pnrchaser,  after  delivery  to  him  of  tin  ^  ..    •<-  ' 

abstract,  which  disclosed  a  reservation  of  a  right  of  sporting  not  noticed    .        ' .      f  • 

in  the  particulars  by  which  he  purchased,  upon  his  application,  wai  let     -•        ^ 
into  possession,  and  paid  the  greater  part  of  the  purchase-money,  wiffllh*  '■.'.' 
objecting  to  the  right  reserved,  and  apologijedfor  not  sendingthe  dr^of         ',   k." 
the  conveyance,  and  alterwards  raisol  the  objection,  he  was  held  bound  -  ^ 

by  his  conduct,  which  was  considered  as  a  waiver  of  the  objection;  and,    •      , 
although  a  clerl(  of  the  seller's  soli  citor  wrote,  in  answer  to  the  purchaser's 
application  for  compensation,  thai  a  reasonable  compensation  wpoHBbe  . 

allowed,  yet  this  was  not  deemed  binding,as  he  had  no  aulhoritytateaRe     «      ''    * 
SQch  an  offer.    If,  however,  the  objecliuns  to  the  tide  be  remediablb^md  ^ 

the  purchaser  be  desirous  to  enter  on  the  estate,  he  may,  in  mo«^  cases, 
venlnre  to  do  so,  provided  the  vendor  will  sign  a  memorandam  imfrarting      '      ^ '     • 
that  the  possession  taken  by  the  purchaser  shall  not  be  deemed  a  waiver  ^i, 

of  the  objections  to  the  title,  or  be  made  a  gronnd  for  compelling  him  to  ■    3 

pay  the  porchase-money  into  court,  in  case  a  bill  be  filed,  before  the  con- 
veyance to  him  is  eiecuted.  And  a  purchaser  may,  with  the  concurrence 
of  the  vendor,  safely  cake  possession  of  the  estate  at  the  time  the  contract 
is  CDlered  into,  as  he  cannot  be  held  lo  have  waived  objections,  of  which  • 
he  was  not  aware ;  and,  if  the  purchase  cannot  be  completed  on  accotmt 
of  the  objections  to  the  title,  he  will  not  be  bomid  lo  pay  any  rent  for  the 
estate,  imless  perhaps  the  occupation  of  it  has  been  beneficial  to  him." 
Sag.  on  Vend.  vol.  I,  pp.  8, 9. 

35 
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""P-  ^    general,  direct  an  allowance  to  be  made  lo  the  purchaser 
for  substantial  improremeDts  and  repaiTs;(t)  this  allow- 
ance, however,  when  the  sale  is  set  aside  at  the  suit  of 
the  purchaser,  will  not  extend  to  improvenients,  or  even 
for  nptin,  repairs — except  such  aa  are  essential  to  the  pTeserratioa 
BimtM,  *c  1  of  the  pTOperty{j) — made  subsequently  to  the  discovery 
of  the  matter  on  which  he  grounds  his  right  to  relief, 
,    nor  lo  a  greater  extent  than  is  specifically  prayed  by  the 

,  MK-pdciii-      Oil  the  other  hand,  it  has  been  recently  decided,  that, 
St'^M  ^ai  "wlieie  the  title  proves  defective,  an  action  for  use  and  oc- 
ifUtn^i,'  cupniion  will  not  lie  against  the  purchaser  for  the  lime 
iliii'iiiL'  which  he  has  been  in  possession  under  the  con- 
vDiii*  iin-  tract :(/)  but  if,  after  the  contract  is  clearly  abandoned,  he 
retain  possession,  he  will  be  liable  in  respect  of  such  sub- 
sequent occupation  :(7n)  where  a  purchaser  retained  pos- 
session for  eight  years,  without  payment,  and  refused 
!^3]      "either  to  accept  the  vendor's  defective  title  or  to  abandon 
^he  agreement,  and  upon  a  bill  being  filed  by  the  vendor 
ind  the  master  reporting  against  the  title,  still  refused  to 
.ccept  it,  he  was  ordered  to  account  for  the  rents  and  pro- 
fits, and  to  pay  the  costs  of  (he  su)t.(n) 
P^j^r  "     Where  C,  a  sub-purchaser  from  B^  entered  into  pos- 
)^^?^>-  ^B3sioO|  Sid  then,  pending  a  suit  for  specific  performance 
SiB"Si  *y  B-  against  A.  (the  original  Tendor,)  was  induced  by  A. 
!i'^  %^  to  five  up  possession  under  a  mistake  of  facts,  it  was  held 
compiBiB]..  'that,  upon  a  decree  being  made  for  specific  performance 
of  the  contract  between  A.  and  B.,  and  a  conveyance  be- 
.        iqg  executed  by  A.,  C.  could  maintain  use  and  occupa- 
tioQ  against  him,  for  the  time  during  which  he  had  re- 
*         sumed  po8ses8ion.(o) 
'""*lI3io      Where  a  contract  was  rescinded  upon  the  ground  of 
|;J2^£S  ^^^^  '•!  the  purchaser,  the  latter  was  compelled  to  rein- 

habaa  llu^ 

"^  (i)  Sog.  1038. 

(j)  Sug.  279. 
,  (t)  See  Edieards  v.  OfLtay.  2  Sw.  382. 

(J)  WiiUeTbaUonv.Ingltam.TIX.  B.  611;  aai  ixe  Heame  v.  Timlin,  I 
Pea.  N.  P.  C.  253 ;  KirOand  v.  PeunteU,  3  T&tmt.  1  *5. 
<m)  BbakM-<ir.S*aw,8  Mee.&W.lia 
{»)  JCiiif  V.  King,  1  Myl.  4.  K.  442. 
(e)  HiiJiT.  Fa«^*«»,6Pri.l57i  »i«l»ee7Cl.B.817. 
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State  a  private  house  which  he  had  converted  into  a*  <^^-^' 
shop  :{p)  the  fraud  is  not  noticed  by  Sir  E.  Sugden  in 
stating  the  case  ]{q)  and  if,  as  may  therefore  be  supposed  ^ 

to  be  his  opinion,  this  was  not  the  ground  of  the  decision,  •• 

the  decision  seems  to  be  an  authority  for  this  very  rea-  ^    * 

sonable  proposition,  viz. :  that  alterations  by  the  purcha-  ^!^^jB^^ 
ser,  although  not  in  themselves  a  waiver  of  title,  will  yet  SbS.'/^*?^      * 
deprive  him  of  the  aid  of  a  court  of  equity  in  rescinding  nofb^  ^nf-      -  * 

i_  .i.     .  t  1  ,  palled » 

the  contract,  if  they  are  such  as  change  the  nature  or  Keep  the  pK«^ 
character  of  the  property,  and  do  not  admit  of  reinstate-  ^ , 

ment.  \  ^ 

m 

(4.)  Vendor  in  possession,  by  altering  property  avoids  the 

contract.  ^ 

Andy  on  the  other  hand,  any  alteration  of  the  subject-      r«2241 
matter  of  the  contract  by  the  vendor,  in  any  particular  Materui  %i 

•      "^  '  ^    ^  tarauon    of 

•which  does  not  admit  of  compensation  or  reinstatement,  pjJ^JJ'^^J^ 
as  the  fall  of  ornamental  timber,(r)  will  entitle  the  pur-  ^^f.  '^^' 
chaser  to  abandon  the  contracts  11  «•  g-  &u  i^ 

*-    *  ornamental 


(j>)  DoTiovan  v.  Pricker ^  Jac.  165. 

Iq)  Sug.  279. 

(r)  Maggennit  v,  FaOon,  2  Moll.  588. 


Umber. 


[1]  It  is  plain  that  if  the  injury  to  the  lands  sold  be  so  great  as  to  ren- 
der them  unfit  for  the  use  intended,  and  not  within  the  indacement  to  the 
pnrcliase,  the  purchaser  ought  not  to  be  held  to  the  contract,  but  be  left  at 
liberty  to  rescind  it  altogether. 

In  the  case  cited  in  the  text,  it  seems  to  have  been  decided  that  if  a  pur- 
chaser having  two  grounds  to  be  discharged,  e.g.^K  bad  title  and  the  fell- 
ing of  ornamental  timber,  by  the  seller  after  the  sale,  elects  to  go  upon  the 
objection  to  title,  it  does  not  amount  to  an  abandonment  of  the  other  ob- 
jection. It  cannot  be  said,  the  court  observed,  that  when  one  contests  the 
right  to  be  held  to  his  purchase,  that  he  waives  one  ground  whilst  he  con- 
tinues to  insist  upon  another.  Perhaps  he  was  not  aware  of  the  equitable 
principle  that  an  alteration  in  the  thing  sold,  in  particular  cases,  will  en- 
title the  purchaser  to  be  discharged.  Even  if  he  was  conversant  with  the 
doctrine  of  the  court,  he  might  also  be  aware  that  it  had  exercised  its  au- 
thority over  purchasers  sometimes  in  an  arbitrary  and  undefined  manner. 
He  might  think  that  the  court  would  compel  him,  upon  compensation,  to 
complete  the  contract,  and  thinking  that  no  compensation  would  meet  the 
precise  case,  endeavor,  upon  the  other  ground,  to  rid  himself  of  it  alto- 
gether. On  that  ground  he  had  failed,  for  a  good  title  was  shown,  but  it 
was  still  open  to  him  to  resort  to  the  objection  for  waste  done.  Sugden 
suggests  that  it  might  not  be  safe  for  the  purchaser  to  act  upon  this  pre- 
cedent.   See  2  Sug.  on  Vend.  15. 
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And  in  a  caae  between  vendor  and  parehaser,  tbe  conrt, 
it  is  conceived,  wonkL  ctmsider  whether  the  timber  de- 
stroyed were  in  fact,  or  might  reasonably  be  considered, 
ornamental ;  and  wonld  not — as  in  cases  between  tenant 
for  life  and  remainderman — only  regard  as  ornamental, 
timber  which  was  planted  or  left  for  omament(«) 
^      Vie(t)  have  already  omsidered  the  relative  rights  of  the 
Sf^r'^IfUl*  vendor  and  purchaser  in  the  several  events  of  the  estate 
^^'^^      increasing  or  diminishing  in  valne,  or  of  the  failure  of  the 
consideration  for,  or  snbject-matter  of,  the  contract,  before 
f  conveyance. 

(5.)  As  to  entry  and  possession  by  Railway  Companies 
I        .  before  completion, 

.  Am  to  cocrj      By  the  clauses  of  the  Lands  Clauses  Consolidation  Act, 
uJung   ptm-  1845,  which  relate  to  the  entry  upon  lands  by  the  pro- 

PMnOD   off 

laiMbby  nil.  meters  of  the  undertaking,(K)  it  is,  in  effect,  provided 
fowwmrtt  ^^^^  ^^^  promoters  shall  not,  without  the  consent  of  the 
^ojf  pur-  owners  and  occupiers,  enter(r)  upon  any  land,  (except 
for  the  purpose  of  making  survejrs  and  other  similar  pur- 
poses specified  in  the  act,)  until  they  have  paid  or  depo- 
sited the  purchase-money  or  compensation  for  the  same  : 
if,  however,  before  the  amount  of  purchase-money  or 
compensation  has  been  determined  by  agreement,  award, 
[•226]      ♦or  a  verdict,  they  are  desirous  of  entering,  they  are  ena- 
bled to  do  so,  upon  making  such  deposit  and  giving  such 
bond  by  way  of  security  as  are  specified  in  the  85th  sec- 
tion of  the  act :  this  security  must  be  for  the  value  of  all 
the  land  comprised  in  the  notice  of  purchase  given  by  the 
promoters  under  the  18th  section,  although  the  proposed 
entry  be  upon  only  a  part  of  such  land  i{w)  no  prior  notice 

(s)  See  2  Moll.  588. 

(0  Supra,  p.  1 16  et  seq. 

ly)  Sect.  &t  to  92. 

{v)  This  extends  to  a  subterraneoas  entry;  see  Ramsden  v.  ManchesUr 
Reahoay  Company,  5  Rail.  Ca.  552 ;  in  a  late  case  the  court  refused  an  in- 
junction, when  the  entry  had  been  merely  for  surveying  and  setting  out 
the  line,  and  the  company  were  no  longer  in  possession :  Fooks  v.  WiUs, 
SoTnerset,  and  Weymouth  Railway  Company,  6  Ha.  199. 

(w)  Barker  v.  North  Staffordshire  Railway  Company,  2  De  G.  &  S.  55 ; 
and  as  to  the  form  of  the  bond,  see  iS.  C.  and  Poynder  v.  Great  Northern 


ABSTRACT  AND  PREPARATION  OP  CONVEYANCE.         .  .      226 

to  the  landowner  of  the  intention  of  the  promoters  appears  ^*p-  ^- 
to  be  necessary  :(ar)  the  deposit  is  to  remain  as  a  security 
for  the  performance  of  the  bond,  and  is  to  be  applied  under 
the  direction  of  the  Court  of  Chancery  ;(y)  and  it  will  not 
be  paid  to  the  company  without  notice  to  the  landowner, 
although  the  purchase  may  have  been  completed  by  agree- 
ment,  and  the  purchase-money  paid  ]{z)  he  does  not,  how- 
ever, seem  to  have  any  lien  upon  it  for  his  costs  payable 
by  the  promoters.(a)  Any  wilful  entry  by  the  promoters, 
without  consent  and  before  payment  or  deposit,  is  made 
the  subject  of  a  10/.  penalty :  and  the  retention  of  pos- 
session after  conviction  in  such  penalty  renders  them 
liable  to  a  penalty  of  25/.  per  diem  :{b)  but  the  penalties^ 
are  not  incurred  by  *an  entry  after  payment  or  deposit  [*226] 
made  to  or  in  favor  of*  parties  who  were  believed  to  be  but 
were  not  actually  entitled  :(c)  in  case  of  an  unlawful  re- 
fusal by  the  landowners  or  occupiers  to  give  up  posses- 
sion or  permit  an  entry,  the  promoters  of  the  undertaking 
can  claim  the  assistance  of  the  sheriff  :(</)  and  a  landowner 
who  has  by  his  silence  and  conduct  encouraged  a  com- 
pany to  carry  on  their  works,  upon  the  supposition  that 
they  were  entitled  to  enter  and  take  the  land  in  question, 
and  who  subsequently  disputes  the  terms  of  the  contract, 

Railway  CampaTiy,  2  Ph.  330 ;  Langham  v.  Sarm  Company ^  1  De  G.  &  S. 
486 ;  and  Hosking  y.  PhOlipps,  5  Rail.  Ca.  560 ;  3  Exch.  168 ;  and,  generally 
on  the  conBtraction  of  the  85th  section,  WUley  v.  South  Eastern  Railway 
Company y  6  Rail.  Ca.  100.  In  Rankin  v.  East  and  West  India  Docks  Con^ 
pany,  14  Jar.  7,  Lord  Langdale,  upon  the  application  of  mortgagees,  re- 
strained the  Company  from  prosecuting  their  works  until  they  had  paid 
or  tendered  to  the  mortgagees  the  compensation  required  by  the  act,  (see 
8. 114 :)  but  held  that  he  had  no  jurisdiction  to  restrain  the  Company  from 
keeping  possession  of  the  premises. 

(x)  Bridges  v.  Witts^  Somerset^  and  Weymouth  Railway  Company j  11 
Jur.  315. 

(y)  Sect.  87. 

(z))  Ex  parte  South  Wales  Railway  Company,  6  Rail.  Ca.  151. 

(a)  Ex  parte  Stevens,  2  Ph.  772. 

iP)  Sect.  89 ;  see  Hutchiruof^.  Manchester  Railway  Company,  15  Mee.  db 
W.^U ;  and  Hutchinson  v.  East  Lancashire  Railway  Company,  3  Rail. 
Ca.  748. 

(c)  See  last  note. 

id)  Sect.  91. 
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^^<^p  ^-  is  not  entitled  to  an  interlocutory  injunction  to  restrain 
them  from  so  entering.  (e)[l J 
m  It  has  been  recently  held  that  .the  68th  section  of  the 
Lands  Clauses  Consolidation  Ac!  applies  to  the  case  of 
land  of  which  the  company  is  in  possession  under  the 
85th  section.(/) 

(e)  Oreenkalgh  v.  Manchester  and  Birmingham  Railway  Company ^  3 
Myl.  &  Cr.  784. 
(/)  Adams  v.  BlackwaU  Railway  Company ^  2  Mac.  &  G.  1 18. 

[1]  It  seems  to  be  settled  in  this  country,  that  the  State  Legislatures 
hare  power  to  authorize  rail  road  companies  to  enter  upon  and  appropri- 
ate private  property  in  land  for  the  use  of  the  road  so  far  as  it  becomes 
.  indispensably  necessary  for  the  purpose  of  the  road ;  provided,  provision 
be  made  in  the  act,  for  the  assessment  and  payment,  to  the  owner,  of  the 
damages  incurred.    If  the  provision  is  made,  it  is  held  to  be  sufficient, 
and  the  damages  need  not  be  actually  ascertained  and  paid,  previous  to 
the  entry  and  appropriation  of  the  property.    See  Bloodgood  v.  M.  <f>  K, 
R.  R.  Co.,  14  Wend.  Rep.  51 ;  8.  C.  18  Wend.  1,  69 ;  Fletcher  V.  A.  4-  S. 
R.  R.,  25  Wend.  462,  464.    It  rests  with  the  legislature  to  judge  of  the 
cases  which  require  the  operation  of  the  right  of  eminent  domain,  and  it 
may  be  applied  to  the  case  of  roads,  turnpikes,  railways,  canals,  ferries, 
bridges,  dsc.,  provided  there  be,  in  the  assumption  of  the  property,  evident 
utility  and  reasonable  accommodation,  as  respects  the  public.    See  note 
to  2  Kent's  Com.  340 ;  18  Wend.  14 ;  Harding  v.  Goodlett,  3  Yerg.  41 ; 
Dyer  v.  Tk€  Tuscaloosa  Bridge  Co.,  2  Porter's  Rep.  296 ;  Cotrill  v.  Myrick, 
3  Fairf  222 ;  Com.  v.  Breed,  4  Pick.  460,  463  j  23  Pick.  394-5 ,  3  Paige 
Rep.  73 ;  Barvey  v.  Thomas  10  Watt's  Rep.  63.    The  Court  of  Appeals  of 
Kentucky  in  the  case  of  Applegate  et  als.  v.  Lexington  <f>  Ohio  R.  R.  Co.,  8 
Dana's  Rep.  289,  held  that  the  legislature  could  constitutionally  exert 
her  eminent  domain,  in  taking  private  property  for  public  use,  through 
the  instrumentality  of  a  raQ  road  company— that  private  corporations,  es- 
tablishing turnpikes  and  rail  roads,  may,  in  this  respect,  be  deemed  public 
agents,  and  may  take  private  property  for  public  uses,  on  making  just 
compensation.    In  the  case  of  Taylor  v.  Porter,  4  Hill's  Rep.  140,  it  was 
held  that  private  property  coald  not  be  taken,  nor  a  private  road  estab- 
lished for  private  use,  not  even  by  a  legislative  act,  without  the  consent 
of  the  owner,  and  that  any  statute  doing  it  was  unconstitutional ;  that  it 
could  only  be  taken  by  statute  for  public  uses,  and  not  even  then  without 
just  compensation  to  the  owner.    Ch.  J.  Nelson  dissented,  on  the  ground 
that  the  laying  out  private  roads  over  the  lands  of  others,  to  accommodate 
one  or  more  individuals,  and  without  the  coj^senl  of  the  owner,  was  within 
the  right  of  eminent  domain,  and  justified  by  that  principle,  and  by  im- 
memorial usage.    Kent  (Note  to  4  Kent.  Com.  340)  "apprehends,  that 
the  decision  of  the  court  was  founded  on  just  principles,  and  that  taking 
private  property,  for  private  uses,  without  the  consent  of  the  owner,  is  an 
abuse  of  the  right  of  eminent  domain,  and  contrary  to  fundamental  and 
constitutional  doctrine,  in  the  English  and  American  law." 
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•CHAPTER  XL 

AS    TO  SEARCHES   FOR   AND    INQUIRIES  RESPECTING  IN-' 

CUMBRANCES. 


1 .  What  inquiries  should  be  made  of  vendors  solicitors  ; 
and  of  supposed  incumbrancers,  trustees^  and  tenants. 

2.  What  searches  should  be  m>adefor  incumbrances^ — 
law  respecting  judgm^nts^  ^c. 

3.  Tim^for  making  searches  and  inquiries. 

(1.)  It  appears  to  be  a  desirable,  although  it  is  not,  per-  ^^"j.^;^ 
haps,  a  very  usual  course,  to  inquire  of  the  vendor's  soli-  ^SUSbe 
licitors,  (as  part  of  the  general  requisitions  on  the  title,) '^J>?'8 
whether  they  are  aware  of  any  judgment  or  other  incurn-  *°^*""^"' 
brance  affecting  the  property,  or  other  matter  not  noticed 
in  the  abstract  and  affecting  the  vendor's  ability  to  make* 
a  marketable  title  :(a)  such  an  inquiry  may  often  save 
much  useless  expense,  and  a  favorable  reply  not  only  adds 
to  the  security  which  the  purchaser  will  derive  from  the 
searches  of  his  own  professional  advisers,  but  will  also 
remove  any  doubt  as  to  his  right  to  be  paid  for  the  prepa- 
ration of  the  conveyance,  if  such  searches  disclose  incum-        .   * 
brances  which  cannot  be  got  in :  the  inquiry  should  spe-^ 
cify  any  matter  the  existence  of  which  is  specially  appre     '* 
bended :  and  when  there  is  reason  to  suspect  the  exist-  tMofmip. 

'  *  posed  in- 

ence  of  any  particular  incumbrances,  an  application  should  cumbran. 
be  made  to  the  supposed  incumbrancers ;  the  motive  *for      [1S^8] 
the  application  should,  of  course,  be  stated,  and  the  parties 
applied  to  will  be  bound  by  their  replies  ;(6)  it  does  *iot, 
however,  appear  that  an  incumbrancer  need  answer  any 
inquiry  respecting  the  particulars  of  his  security, ^nles;?    ' ' 
the  applicant  is  entitled  and  offers  to  redeem  him.(c^       ^  *•     . 
And  an  incumbrancer,  it  is  said,  need  not  voluntarily  whether jp- 

(a)  It  may  also  be  expedient  to  inquire  whether  the  property  is  held 
under  the  title  abstracted,  and  under  no  other  title  :  see  Mr.  Christie's  evi- 
dence before  the  Registration  Commissioners ;  Ist  Report. 

(i)  Ibbottson  V.  Rhodes,  2  Venn.  554  ;'ru/e  supra,  p.  42. 

(c)  See  Bugdm  v.  Bignold,  2  Y.  &  C.  C.  C.  390. 
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c^p-  ^-  communicate  the  existence  of  his  claim  to  a  person  whom 
need  com-     he  koows  to  bc  about  purchasing  the  estate  ]{d)  this,  how« 
hi*  cium  to  ever,  it  is  conceived,  only  holds  good  in  cases  where  there 
puRbaaer.    is  no  reasou  to  suppose  that  the  vendor  is  about  to  commit 
the  fraud  of  selling  the  estate  as  unincumbered ;  if,  with 
knowledge  of  such  a  fraud  being  in  progress,  the  incum- 
brancer were  to  conceal  his  claim,  equity,  it  appears,  would 
interfere  to  prevent  his  setting  up  his  right  against  the 
purchaser;  and  infancy,  or  coverture,  would  be  no  ex- 
cuse :{e)  a  fortiori^  would  he  be  postponed  in  equity,  if  a 
party  to  the  fraud,  or  facilitating  or  encouraging  its  com- 
.    mission ;(/)  and,  inasmuch  as  no  prudent  person  buys  an 
equity  of  redemption  without  communicating   with   a 
known  incumbrancer,  it  may  be  conjectured,  that  if  a 
mortgagee,  being  aware  that  the  purchase  was  about  to  be 
concluded  on  a  certain  day,  and  having  received  no  inquiry 
from, the  purchaser  on  the  subject  of  the  charge,  were  to 
-  allow  faiim  to  complete  in  ignorance  of  its  existence,  the 
courts  would  be  disposed,  on  slight  additional  grounds, 
to  treat  such  an  incumbrancer  as  an  accomplice  of  the 
vendor.[lJ 

{d)  Osbom  V.  Leaj  9  Mod.  96 ;  see  p.  97. 

{e)  Savage  v.  roster^  9  Mod.  36  j  Clare  v.  Earl  of  Bedford,  13  Vin.  Abr. 
f  536. 

(/)  Bermfnrd  v.  MUward,  2  Atk.  49. 

•       [1]  If  A.  sells,  or  conreys  his  lands  or  slaves,  to  B.,  and  then  produces 

.g     to  another  his  previous  title,  and  obtains  credit  on  the  goods  or  lands,  by 

pledging  them  for  money  loaned,  he  is  guilty  of  fraud ;  and  if  the*  true 

owner  stands  by,  and  does  not  make  his  title  known,  he  will  be  bound  to 

make  good  the  contract ;  on  the  principle  that  he  who  holds  his  peace, 

.    *     when  he  ought  to  have  spoken,  shall  not  be  heard  now  that  he  should  be 

li^nt.    He  is  deemed  in  equity  a  party  to  the  fraud.    The  Bank  of  ike 

*\      ^nued  States  v.  Lee,  13  Peter's  Rep.  107.    So  where  a  person  intending 

to  pay  an  estate,  inquires  of  another  whether  he  has  any  incumbrance  on 

***    "the^^stalb,  and  states  his  intention  to  buy  it,  if  the  person  of  whom  the  in- 

,  '   qiifry  is  made,  deny  the  fact,  equity  will  relieve  the  purchaser  against  the 

*  .  »    ^cumorance.    And  where  a  purchaser  of  an  equitable  right  inquires  of 

^    *    *     the  ioistee  of  the  legal  estate,  whether  he  knows  of  any  incumbrance,  and 

he  answ^  in  the  negative,  if  it  turn  out  that  he  had  notice  of  any  charge, 

he  will  be  answer&ble  to  the  purchaser,  although  he  plead  forgetfulness 

in  excuse,    Burrowes  v.  Locke,  10  Yes.  jun.    Where  an  incumbrancer 

stood  by,  at  a  treaty  for  the  settlement  of  the  encumbent  estate,  on  the 

marriage  by  the  owner's  son,  without  opposition,  and  fraudulently  con- 
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If  the  interest  about  to  be  purchased  be  merely  equita-  ^^*p-  ^- 
ble,  inquiry  as  to  incumbrances  should,  (as  a  matter  of  IhSSidTbc 
prudence,)  be  made  of  the  trustees  or  other  parties  in  £?S^^ 
whom  the  legal  estate  is  vested,  and  notice  given  to  them 
*of  completion  :  it  does  not,  however,  appear  that  a  pur-      [*229] 
chaser's  rights,  (in  the  case  of  equitable  estates  in  land,)  ^iVe  ^rforiv 
are  affected  by  his  emitting  to  make  such  inquiry,  or  give  iSio^tauf. 
such  notice  ](ff)  and  the  inquiry,  if  unnecessary;  need  not, 
it  is  conceived,  be  answered  :  trustees  are  often  unwilling  Liability  of 

•    '  '  »  trustee 

to  answer  such  questions,  on  account  of  a  case(A)  where  51^21  hi- 
a  tnistee,  who  (through  forgetful ness  as  he  subsequently  ^'^nn*'**^^- 
alleged)  denied  the  existence  of  a  charge  of  which  he  had 
notice,  was  held  liable  to  the  purchaser ;  it  appears,  how- 
ever, that  he  told  the  purchaser  "positively  and  dis- 
tinctly"(t)  that  the  vendor  was  absolutely  entitled,  that  he 
had  '<  an  undoubted  right"  to  assign  the  property  ]{k)  and, 
probably,  a  less  positive  reply,  one  for  instance,  merely 
denying  the  present  recollection  of  any  notice,  would  not 
involve  a  trustee  in  similar  liability. 

And  as  notice  of  a  tenancy  is  notice  of  the  tenant's  inquiry  or 
equities(Z)  it  is  a  proper  precaution,  where  the  property  is  °" 
not  in  hand,  to  inquire  of  the  occupying  tenants  as  to  the 
extent  and  nature  of  their  interests  ;(m)  it  appears,  how- 
ever, that  notice  of  a  tenancy  is  not  necessarily  notice  of 
the  tenant's  equities  as  between  vendor  and  purchaser  ;(n) 
nor  is  the  doctrine  above  referred  to  likely  to  be  extend- 
er) Janes  v.  Jones,  8  Sim.  633 ;  WiUshire  v.  RMUs,  14  Sim.  76 ;  WUmot 
T.  Pike,  5  Ha.  14. 

(A)  Bwrrotoes  v.  Lock^  10  Ves.  470. 

(0  Jbid^p.  476. 

(it)  Ibid,  p.  475. 

(0  Daniels  y.  Davidson,  16  Yes.  249. 

(m)  1  Jarm.  Conv.  by  S.  119. 

In)  NeltAorpe  v.  HolgaU,  1  Coll.  203. 

cealed  his  charge,  and  privately  assured  the  father  of  the  son  that  he  would 
trust  to  his  personal  security,  he  was  compelled  to  relinquish  ic,  as  against 
the  son  and  his  wife,  and  the  issue  of  the  marriage.  2  Atk.  Rep.  49.  And 
the  same  rule  prevails,  even  where  the  representation  is  made  through  a 
misteke,  if  the  person  making  it,  have  had  notice  of  his  right.  Pearson 
V.  Morgan,  2  Bro.  C.  C.  388 ;  see  also  Tsasdale  v.  Tsasdale,  Scl.  Ch. 
Ca.d9. 

36 
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ciup.  TV  pj  .^^j  uQf  f,ggj  inquiries  be  made  of  a  person  who  lias 
recently  held  but  has  relinquished  possession.(p)[l] 

(2.)   l^Tiat  searches  should  be  made  for  incumbrances : — 
Law  respecting  judgments^  4*c 

Liahititr  of       A  soUcitor  is  said  to  be  liable  to  his  client  for  any  loss 

•oliritor 

orni^o^    which  may  be  occasioned  by  his  omi&ion  to  make  any 
jJ2^       one  *of  the  numerous  searches  which  may  by  possibility 


[*:^30J  disclose  matter  affecting  the  title ;(9)  unless,. however, 
special  circumstances  render  such  a  course  expedient,  it 
is  not  usual  for  conveyancing  counsel  to  direct  a  seareh 
for  more  than  judgments,  crown  debts  and  accountant- 
ships, and  lispetidensj  and  also  a  general  search  in  the 
County  Register  (if  any,)  and  in  the  Manorial  Court  Rolls, 
(if  the  property  is  copyhold ;)  and  it  may  be  doubted 
whether  a  solicitor  would  be  liable  for  an  omission  which 
is  sanctioned  by  general  practice :  at  any  rate,  it  is  con- 
ceived, that  where  the  title  is  laid  before  counsel,  who 
advises  a  search  for  certain  specified  incumbrances,  the 

(o)  1  Ha.  62 ;  but  see  Penny  v.  WaUs,  I  Mac.  &  G.  150. 
(jf)  Miles  v.  Langley,  1  Ross,  dt  M.  39. 
{q)  1  Jarm.  Conv.  104. 

[  1  ]  Notice  that  part  of  the  estate  was  in  possession  of  a  tenant  has  been 
held  to  be  notice  of  a  lease,  althongh  the  purchaser  took  it  for  granted 
that  the  tenant  was  only  so,  from  year  to  year.  And  if  the  tenant  has 
changed  his  character  by  having  agreed  to  purchase  the  estate,  his  pos- 
session amounts  to  notice  of  his  equitable  tide  as  purchaser ;  and  conse- 
quently, a  subsequent  purchaser,  although  without  actual  notice,  will  be 
considered  as  a  purchaser  of  the  seller's  tiUe,  subject  to  the  equity  of  the 
tenant  the  first  purchaser,  to  have  the  estate  conveyed  to  him,  at  the  price 
which  he  had  stipulated  to  pay  to  the  seller.  In  such  a  case  therefore, 
specific  performance  will  be  decreed  in  favor  of  the  tenant,  against  the 
feeller  and  the  second  purchaser ;  and  they  will  be  left  to  settle  their  rights 
betireen  themselves.  It  seems  that  a  purchaser  cannot  be  advised  to  com- 
plete a  contract  for  an  estate,  not  in  the  seller's  own  occvpatiim,  without 
a  communication  with  the  tenants,  in  order  to  ascertain  what  their  inter- 
ests really  are.  So  where  a  tenant  had  an  interest  under  an  agreement, 
posterior  to  the  lease  under  which  he  held,  the  purchaser  was  held  to  be 
bound  by  it,  although  he  had  not  notice  of  it    See  Sng.  on  Yen.  vol  3,  p. 

330,  331,  and  auUufrities;  Chesterman  v.  Gardner,  5  Johns.  Ch.  Rep. 
29. 
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solicitor  need  not  make  a  more  extensive  search  unless    ^*p-  ^'- 
aware  of  some  particular  reason  for  so  doing.[l] 

Of  these  searches,  the  most  generally  important  is  that  Aatoaeareh- 
for  judgments ;  to  understand  the  necessity  for  which,  it  ™^f  j^®* 
will  be  necessary  to  consider  briefly  the  old  law,  as  it  ex-  "«?««"««• 
isted  prior  to  the  1  &,2  Vict.  c.  110,  and  the  alterations 
which  have  been  introduced  by  that  statute. 

And  here  it  may  be  proper  to  observe,  that  as  against  ^^^^^ 
purchasers  or  mortgagees  who  advance  their  money  with-  noUM!\aw"' 
out  notice  of  subsisting  judgments,  the  1  &  2  Vict.  c.  110,  SftJi""&  2 
is  rendered  a  dead  letter  by  tlie  subsequent  Act  of  2  &  3  ^*"  ^  ^^^" 
Vict.  c.  11,  (except,  perhaps,  as  respects  judgments  in  the 
Palatinate  Courts :)  so  that,  as  respects  such  purchasers 
and  mortgagees,  the  law  as  it  existed  before  the  passing 
of  the  formar  Act,  is,  with  the  above  exception,  alone  im- 
portant ;  nor  does  registration  under  that  Act  amount  to 

notice  :(r)  at  the  same  time  it  is  inexpedient  to  rely  upon  Buiw«nt  of 
^  '  *  '     *       iKHice  can- 

any  presumed  want  of  notice.(9)  (especially  where  the  JJ^iJlJJil**" 

same  solicitor  acts  for  both  parties ;)  and  the  propriety  of  ^**'- 
a  search  by  an  intended  purchaser  or  mortgagee,  *may,      [*231] 
practically,  be  considered  chiefly  with  reference  to  the 
extended  efiect  of  judgments  under  the  new  law. 

Upon  an  elegit,  under  the  old  law,  the  judgment  credi-  ^^^^^ 
tor  might  take  in  execution  a  moiety,  (or  under  two  judg-  |J7ya'!^Sed. 
ments  of  the  same  term  an  entirety,)  of  the  following  pro- 
perty of  his  debtor ;(/)  viz.,  freeholds,  land  held  in  ancient 
demesne,  rent-charges,  estates  granted  by  the  Crown  for 
the  maintenance  of  dignities,   impropriate   tithes,   and 

(r)  See  and  consider  2  &  3  Vict.  c.  11,  s.  5, 

(j)  For  this,  among  other  reasons,  viz.:  that  if  judgments  exist,  and 
are  discovered  by  a  sab-purchaser  upon  a  re-sale,  it  may  be  impossible  to 
satisfy  him  of  the  original  want  of  notice. 

(t)  Prid.  on  J.  7,  8, 9. 

[I]  As  to  responsibility  of  attorneys,  see  HwnUngton  v.  RuTndell,  3  Day, 
Rep.  390  J  Smede's  exrs.  r.  Elmendorf,  3  Johns.  Rep.  185  j  Dearborn  v. 
Dearborn,  15  Mass.  Bep.  316 ;  Bootes  v.  SUme,  2  Leigh,  650 ;  ScoWs 
admrs.  v.  WickUffe,  1  B.  Mon.  Rep.  353 ;  Evans  v.  Watfrous,  2  Porter's 
Rep.  205 ;  Wheeler  et  al,  v.  Bidlard,  6  Porter's  Rep.  353 ;  Kerr  and  wife  v. 
Bafhk  of  ChiUicfiihej  Wright's  Ohio  Rep.  737 ;  Wakeman  v.  HazkUmy  3 
Barb.  Ch.  Rep.  148 ;  SlieUan  v.  TTiJwi,  6  How.  Rep.  163,  186.  See  also 
American  Chancery  Digest,  by  Waterman,  vol.  1,  p.  202. 
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^'^p-  ^^'  terms  of  years,  including,  (probably,)  leases  of  copyhold* 
granted  by  license  of  the  lord,  or,  (it  is  conceived.)  under 
a  special  custom  ;  and  this,  whether  the  same  respective- 
ly were  held  in  severalty,  coparcenery,  or  in  common. 

The  right  affected  reversions,  estates  held  by  a  hus- 
band during  coverture  or  by  the  curtesy,  estates  tail  du- 
ring the  life  of  tenant  in  tail,  and  estates  held  in  joint- 
tenancy  during  the  life  of  the  joint-tenant. 

And,  as  to  terms  of  years,  either  the  moiety  might  be 
extended  upon  a  single  writ,  or  the  entirety  might  be  sold 
as  part  of  the  debtor's  chattels. 

And,  under  the  Statute  of  Frauds,  the  legal  rights  of 
the  creditor  were  extended  to  estates  of  which  a  trustee 
was  seised  simply  in  trust  for  the  debtor  at  the  time  of 
execution  sued  ;(u)  this  provision,  it  will  be  observed, 
does  not  affect  trusts  of  terms  for  years,  nor  has  it  been 
held  to  affect  equities  of  redemption,  or  any  equitable 
estate  in  which  the  debtor  has  not  the  sole  beneficial  in- 
terest(v) 
JJSit'*^  But  advowsons  in  gross,  glebe,  rents-seek,  and  copy- 
^^^^  holds  {except  as  respects  leases  thereof)  are  not  extendible 
under  the  old  law  ;  nor  are  the  lands  of  a  tenant  in  tail, 
or  joint-tenant,  so  extendible,  except  for  his  life.(tr) 

And  it  seems  doubtful  whether  the  exemption  of  copy- 
holds extended  to  customary  freehold8.(ar) 
[*232]         *Nor,  as  against  putcha8ers,(y)  was  a  term  for  years 

bound,  until  the  writ  was  delivered  to  the  sheriff.(j2r) 

SSne'JS        ^^^  ^^  o'^der  that  a  judgment  may  be  binding  as 

Suit  pur.  against  purchasers  or  mortgagees,  it  had  to  be  docketed 

"•       under  the  Act  of  William  and  Mary ;  and,  (if  intended  to 

affect  land  in  a  Register  County,)  entered  in  the  local  re- 

gister.(a) 

Sl^wu       The  omission  to  docket  or  register,  was,  however,  im- 

(u)  Ibid.  15. 
\v)  Ibid.  18. 
(w)  Ibid.  8. 

(rr)  See  Scriv.  on  Copyholds,  570. 

(y)  SedaliteTjOs  against  the  debtor's  personal  representatives;  /?«»- 
ken  V.  Harwoodj  5  Ha.  215. 
{z)  Prid.  on  J.  13. 
(a)  Ibid.  47,  49. 
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material  in  equity,  if  a  purchaser  or  mortgagee  advanced  ^'p-  ^^ 
his  money  with  actual  notice,  (either  to  himself  or  his  bound  ia 

^  '  ^  Equity  by 

agent,)  of  the  judgment(fc)  nogce of^ 

And  equity  would  assist  a  judgment  creditor  to  the  par-  J«d»»ent- 
tial  equitable  interest  of  his  debtor,  in  those  cases  in  which  Judgment 

"*  '  creditor 

he  would  have  been  entitled  to  execution  under  the  Sta*  ^^^, 
tute  of  Frauds  in  case  the  debtor  had  owned  the  entire  ^***^"* 
beneficial  interest  ;(c)  but  he  was  obliged  to  sue  out  an 
elegiJt  before  filing  his  bill.((2) 

But  the  judgment  creditor  acquired  no  preference  in  Judgment, 
bankruptcy,  unless  execution  had  been  sued  before  the  byiMnk. 
issuing  of  the  fiat  or  comnii8sion.(e) 

It  followed,  from  what  has  been  above  stated,  that  a  PurehaMr 

'  '  witbnut 

purchaser  who,  before  execution  sued,(/)  got  in  an  out-  {JJ!*26'^ 
standing  legal  estate,  (even  a  mere  satisfied  term,)  or  pro-  *****  •^**' 
cured  a  declaration  of  trust  in  his  favor  by  the  trustee,  or 
who,  (as  in  the  case  of  a  mortgagee  purchasing  the  equity 
of  redemption,)  was  himself  seised  or  possessed  of  the 
legal  estate,  was  protected  from  judgments  of  which  he 
had  no  notice(g')  at  the  time  of  his  purchase;   but  of 
course,  where  the  outstanding  estate  was  less  than  the  fee 
'simple,  -it  was  no  protection  against  subsisting  judgments      [*233] 
of  a  date  prior  to  its  creation ;  and  the  want  of  notice  was 
essential  in  equity. 
But  the  exercise  of  a  power  of  appointment  defeated  a  PurehaMr 

*  *  *^  under  power 

judgment  entered  up  subsequently  to  the  creation  of  the  of  appoim. 
power,  and  notice  in  this  case  was  immaterial,(A)  for  the  j^^^^^ 
judgment  only  affected  the  estate  limited  until  and  in  de-  ^i^^ 
fault  of  appointment.  °*^"^* 

A  judgment  entered  up  against  the  vendor,  subsequent-  >^^^^^, 
ly  to  the  contract  but  before  conveyance,  was  immaterial  Jj^^ 

(6)  IHd,  51',  Sag.  661. 

(c)  Prid.  on  J.  25. 

{d)  Neate  v.  Duke  of  MarVwrough,  3  Myl.  &  C.  407 ;  Smiih  v.  HarU,  1 
CoU.  705. 

(«)  6  Geo.  IV.  c.  16,  s.  108 ;  see  now  12  &.  13  Vict  c.  106,  s.  184  ;  and 
see  Coote  on  Mortgages,  Srd  ed.  68. 

(  f)  Sag.  659. 

ig)  TunstaU  v.  Trappes,  3  Sim.  286,  299. 

(A)  3  Sim.  300;  EaUm  v.  Sanxter,  6  Sim.  517;  SJceeUs  v,  Skearly,  3 
Myl.  db  C.  112. 


Chap.  XL. 
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:  m  equity,(t)  except  that  it  formed  a  lien  upon  sach  part 
(if  any)  of  the  purchase-money  as  remained  unpaid  :{k) 
and  an  ejectment  against  a  purchaser  in  possession,  by  a 
creditor  who  had  sued  out  an  elegit  on  such  a  judgment, 
would  be  restrained  by  injunction :(/)  so,  also,  a  trust  for 
sale,  if  well  created,  was  not  affected  by  subsequent  judg- 
ments ;  nor,  if  the  trustee  had  power  to  give  receipts, 
were  the  judgment  creditors  necessary  parties  to  the  con- 
veyance :{m)  nor  was  it  material  that  the  sale  was  not  by 
the  trustees,  but  by  the  court  ;(n)  and  the  same,  it  is  con- 
ceived, is  the  rule  under  the  new  law. 

By  the  11th  section  of  the  1  d&  2  Vict  c.  110,  (as  modi- 
fied by  the  2  &  3  Yict  c.  11,  and  3  ^  4  Yict  c.  82,)  a 
judgment,  duly  registered,  entitles  the  creditor  to  take  in 
execution,  except  as  against  purchasers  or  mortgagees 
who  became  such  before  the  1st  day  of  October,  1838,  and 
also  purchasers  and  mortgagees  without  notice,(o)  an  en- 
tirety of  '<  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments  of 
copyhold  or  customary  tenure,  as  the  person  'against 
whom  execution  is  so  sued,  or  any  person  in  trust  for  him, 
shall  have  been  seised,  or  possessed,  at  the  time  of  enter- 
ing up(p)  the  said  judgment,  or  at  any  time  afterwards ; 
or  over  which  such  person  shall,  at  the  time  of  entering 
up  such  judgment  or  at  any  time  afterwards,  have  any 
disposing  power,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit."[l] 

(0  Sag.  653. 

(*)  Prid.  on  J.  31. 

<0  BrwUon  v.  Nealei  14  L.  J.,  N.  S.,  Ch.  8. 

<m)  Lodge  v.  lAfadey^  4  Sim.  70. 

(n)  Alexander  v.  Crosby ^  1  J.  db  L.  673. 

(o)  3  A  3  Vict  c.  11,  8.  5. 

(p)  That  IB,  the  day  on  which  judgment  is  originally  signed  in  the 
Master's  book,  not  the  day  on  which  the  roll  is  carried  in  and  the  judg- 
ment is  entered  of  record ;  and  this,  although  the  original  entry  in  the 
Master's  book  be  subsequently  amended  on  a  revision  of  the  taxation  of 
costs :  Fiiher  v.  Budding,  3  Man.  &  G.  338 ;  Newton  Grand  Junction 
Railway  v.  Company ,  16  Mee.  dt  W.  143;  but  see  Peirce  t.  Derry,  4  Ct." 
B.635. 

[1]  In  New  York,  a  judgment  is  a  lien  on  the  real  estate  of  the  debtor, 
from  the  docketing  of  the  same,  and  it  affects  equally  his  after-acquired 
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Under  these  provisions,  it  will  be  observed  that,  under   ^^^t-  xi. 
an  elegit,  the  creditor  can  take  the  entiret7  (instead  of  a 

lands  with  the  exception  of  mortgages  taken  at  the  time  of  purchasing 
the  after-acquired  lands  for  the  security  of  the  purchase  money.  But  it 
ceases  to  be  a  charge  on  the  land,  as  against  purchasers  in  good  faith, 
and  as  against  subsequent  incumbrancers,  from  and  after  ten  years  from 
the  docketing  of  the  same,  and  every  judgment  is  presumed  to  be  satisfied, 
aAer  twenty  years  from  the  siting  and  filing  of  the  record ;  and  the  pre- 
sumption can  only  be  repelled  by  a  written  acknowledgment  of  indebted- 
ness, or  by  proof  of  payment  or  part  within  the  twetny  years.  N.  Y.  R. 
S.  vol.  3,  188,  sees.  96,  97 ;  359,  sec.  3,  301. 

In  Maine,  New  Hampshire,  Massachusetts,  Rhode  Island,  Connecticut, 
and  Vermont,  the  judgment  is  no  lien,  and  the  lands  are  not  bound  until 
execution  issued ;  but  the  land  may  be  attached,  in  the  first  instance,  on 
mesne  process.  Wallace  v.  McConneU,  13  Peters'  Rep.  136 ;  T^yr^  v, 
RoutUreej  1  McLean's  Rep.  95 ;  Rev.  Stat,  of  Mass. ;  Perrin  v.  LevereUf 
13  Mass.  Rep.  128 ;  Taylor  v.  Mixter,  11  Pick.  Rep.  341 ;  Stat,  of  Conn. 
1838,  p.  43 ;  Rev.  Stat,  of  Vermont,  1839,  p.  182. 

In  Kentucky  and  Mississippi,  lands  are  bound,  from  the  delivery  of 
the  execution.  1  Dana's  Ken.  Rep.  '360 ;  Revised  Code  of  Miss.  p.  197; 
Bank  of  U,  8.  v.  Tyler,  4  Peters'  U.  S.  Rep.  366. 

In  Pennsylvania,  the  judgment  is  a  lien  on  the  lands  owned  by  the 
debtor,  from  the  signing  of  the  judgment ;  but  the  lien  ceases  after  seven 
years  on  judgments  inter  vivos  unless  received  by  scire  facias ;  aiid  judg- 
ments at  the  death  of  a  decedent,  binds  the  estate  for  five  years,  though 
not  revived  by  scire  faciaSt  and  they  do  not  bind  after  acquired  lands  until 
the  execution  has  issued.  Purdon's  Dig.  393;  6  Binney's  Rep.  135; 
Episcopal  Academy  v.  FVieze,  3  Watt's  Rep.  16. 

In  Louisiana,  a  judgment  ia  a  lien,  by  being  registered  with  the  recor- 
der of  mortgages.    Hawna  v.  His  Credilors,  13  Martin's  Rep.  33. 

In  Illinois,  a  judgment  is  a  lien  on  real  estate,  for  a  period  of  seven 
years.    Rev.  Stat,  of  111. 

In  Virginia,  executions  bind  real  estate,  from  the  time  they  are  levied ; 
and  if  the  debtor  be  actually  seized,  yet  during  the  right  of  the  plaintiff  to 
take  out  an  elegit,  the  judgment  is  regarded  as  a  lien.  Bv/rton  v.  Smith, 
13  Peters'  Rep.  464. 

The  judgment  is  a  lien  in  New  Jersey,  Delaware,  Maryland,  Indiana, 
Ohio,  Missouri,  Tennessee,  South  Carolina,  Georgia,  Alabama,  and 
Louisiana ;  Beeves  v.  Joknson,  7  Halsted,  39 ;  1  Green's  N.  J.  Rep.  135 
Statute  of  Indiana,  1835 ;  Riddle  v.  Bryan,  5  Hammond's  Ohio  Rep.  55 
McComUck  v.  Alexander,  3  Ohio  Rep.  65  *,  Eamfit  v.  Winans,  3  lb.  135 
Norton  v.  Beaver,  5  lb.  178;  Urbana  Bank  v.  Baldwin,  3  lb.  65;  10  Ohio 
Rep.  74,  note ;  Laws  of  Tennessee,  p.  419 ;  MiUer  v.  EstiU,  8  Yerger,  453 ; 
Mwrfree  v.  Carmack,  4  Yerg.  Rep.  370. 

In  North  Carolina,  lands  are  bound  from  the  entry  of  the  judgment, 
provided  the  creditor  sues  out  an  eUgU  \  but  they  are  only  bound  by  exe- 
cution,  if 'the  creditor  sells  the  land  by  fieri  facias.  Riches  v.  BlawU,  4 
Dev.  Rep.  133 ;  Jenes  v.  Emmonds,  3  Murphy's  Rep.  43.  See  4  Kent's 
Com.  435, 436. 


234  SEARCHES  FOR  INCUMBRANCES,  ETC, 

— ^_1.  niere  moiety)  of  the  property ;  and  this  right  eiOends  to 
copyholds,  estates  subject  to  a  general  power  of  appoint- 
ment, and,  (probably,)  terms  for  years  and  simple  trusts 
thereof  ;(f)  and  that,  as  respects  legal  terms  for  years(r) 
and  equitable  estates  generally,  the  judgment  is  now 
binding  from  the  time  of  its  being  entered  up,  instead  of, 
as  formerly,  from  the  date  of  execution. 

It  is  also  observable,  that  the  estate  of  a  joint-tenant  is 
extendible  as  against  a  surviving  joint-tenant,  and  not,  as 
formerly,  merely  for  the  life  of  the  debtor. 

It  also  seems  probable,  that  the  judgment  creditor  of  a 
tenant  in  tail,  (where  there  is  a  protector,)  can  take  the 
land  in  execution  as  against  the  issue  in  tail ;  and  that 
the  judgment  creditor  of  a  tenant  in  tail,  (where  there  is 
no  protector,)  can  take  the  land  in  execution,  not  only  as 
against  the  issue  in  tail,  but  also  as  against  remainder* 
men. 

It  does  not,  however,  appear,  that  the  creditor  acquires 
any  remedy  at  law  against  equitable  estates,  except  in 

[*235]  'cases'of  simple  trusts  in  favor  of  the  debtor ;  e.  g.,  it  is 
conceived  that  an  equity  of  redemption  cannot  be  taken 
in  execution,(«)  but  that  land  held  simply  in  trust  for  the 
debtor  at  the  date  of  the  judgment  can  be  taken  in  execu- 
tion, notwithstanding  intermediate  alienation,  (unless  to 
an  alienee  for  valuable  consideration  and  without  notice.) 

KxtmM         And  by  the  13th  section  of  the  1  &  2  Vict.  c.  110,  (as 

equitable  ^  '  ^ 

jj2J2~  o'  modified  by  the  two  later  acts,)  a  registered  judgment  is 
Uwf  °*^  (except  as  against  purchasers  or  mortgagees  without  no- 
tice,  or  who  became  such  before  1st  October.  1838,)  made 
to  '<  operate  as  a  charge  upon  all  lands,  tenements,  recto* 
ries,  advowsons,  tithes,(^)  rents,  and  hereditaments  (in- 
cluding lands  and  hereditaments  of  copyhold  or  customary 
tenure)  of  or  to  which  such  person  shall  at  the  time  of 

(q)  Prid.  on  J.  68 ;  Sag.  667 ;  see  however  Coote  on  Mortgages,  Srd 
ed.  44. 

(r)  Sug.  667. 

(5)  Sug.  665. 

(0  It  has  just  been  decided  by  V.  C.  Rolfe  that  a  registered  jodgment 
against  a  spiritaal  incumbent  operates,  under  this  section,  as  a  charge 
on  the  tithes  and  other  profits  o£  the  living ;  Hawkins  v.  CkUhereole,  14 
Jur.  1 103. 
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entering  up  such  judgment,  or  at  any  time  afterwards,  be  '^'^^p-  ^^ 
seised,  possessed,  or  entitled  for  any  estate  or  interest 
whatever,  at  law  or  in  equity,  whether  in  possession,  re- 
version, remainder,  or  expectancy,  or  over  which  such 
person  shall  at  the  time  of  entering  up  such  judgment  or 
at  any  time  afterwards,  have  any  disposing  power  which 
he  might  without  thef  assent  of  any  other  person  exercise 
for^  his  own  benefit,  and  shall  be  binding  as  against  the 
person  against  whom  judgment  shall  be  so  entered  up, 
and  against  all  persons  claiming  under  him  after  such 
judgment,  and  shall  also  be  binding  as  against  the  issue 
of  his  body  and  all  other  persons  whom  he  might  with- 
out the  assent  of  any  other  person  cut  off  and  debar  from 
any  remainder,  reversion,  or  other  interest  in  or  out  of  any 
of  the  said  lands,  tenements,  rectories,  advowsons,  tithes, 
rents,  and  hereditaments ;  and  that  every  judgment  credi- 
tor shall  have  such  and  the  same  remedies  in  a  court  of 
equity  against  the  hereditaments  so  charged  by  virtue  of 
the  act,  or  any  part  thereof,  as  he  would  be  entitled  to  in 
case  the  person  against  whom  such  'judgment  shall  have  [*236] 
been  so  entered  up  had  power  to  charge  the  same  here- 
ditaments and  had  by  writing  under  his  hand  agreed  to 
charge  the  same,  with  the  amount  of  such  judgment  debt 
and  interest  thereon  :  provided  that  no  judgment  creditor 
shall  be  entitled  to  proceed  in  equity  to  obtain  the  bene- 
fit of  such  charge  until  after  the  expiration  of  one  year 
from  the  time  of  entering  up  such  judgment."(^0[^] 

(U)  See  Smith  v.  Burst,  1  Coll.  705.  As  to  the  form  of  decree  which 
may  be  obtained  by  a  judgment  creditor,  see  Carhn  v.  Farlar,  8  Beav. 
525. 

-  .1.-1  .1.—  ■  ■■■ 

[1]  A  mortgage  not  registered,  has  a  preference  over  a  subsequent  dock- 
eted judgment.  A  mortgage  unregistered,  is  still  a  valid  conveyance,  and 
binds  the  estate,  except  as  against  subsequent  bona  fide  purchasers  and 
mortgagees  whose  conveyances  are  recorded.  Consequently,  if  the  pur- 
chaser at  the  sale  on  execution,  under  the  judgment  has  his  deed  first  re- 
corded, he  will  then  gain  a  preference  by  means  of  the  record  over  the 
mortgage,  and  the  question  of  right  turns  upon  the  fact  of  priority  of  the 
record,  in  cases  free  from  fraud.  So  also,  in  the  case  of  purchasers  de- 
riving title  respectively  under  a  fraudulent  grantor,  and  a  fraudulent  gran- 
tee, in  Pennsylvania  however,  the  docketed  judgment  is  preferred.  4 
Kent,  173,  and  authorities, 

37 
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Chap.  XI.       These  provisions  leave  no  doubt  as  to  the  rights  in 

equity  of  a  judgment  creditor  of  a  tenant  in  tail. 
hol*S>w^  So,  in  a  case  of  bankruptcy,  the  judgment  creditor 
bSS^fpSfy.  would  seem,  under  the  13ih  sect,  of  the  act,  to  have  all 
the  rights  of  an  equitable  mortgagee,[ll  provided  that  the 
jiidgment  was  entered  up  twelve  months  before  the  issu- 
ing of  the  fiat  :{u)  m  the  case  of  a  judgment  entered  up 
under  a  warrant  of  attorney,  and  of  the  subsequent  insol- 
vency of  the  debtor,  the  judgment  creditor's  security  is 
not  affected  by  the  61st  section  of  the  B,ct.{w) 

The  recent  Bankruptcy  Law  Consolidation  Act(a:) 
avoids  warrants  of  attorney  to  confess  judgment  in  any 
personal  action  and  being  for  or  in  respect  of,  wholly  or 
in  part,  an  antecedent  debt  or  money  demand  and  every 
cognovit  actionem  or  consent  to  a  judge's  order  for  judg« 
ment  in  any  action  commenced  by  collusion  with  the 
bankrupt  or  not  adversely,  or  purporting  to  be  given  in  an 

(«)  Sect.  13  of  Act ;  and  see  RoUeston  v.  Morton,  1  Dm.  &  W.  195, 
aud  12  &  13  Vict.  c.  106,  s.  184. 
(mj)  HothAm  V.  SomerviUej  9  Beav.  63. 
(or)  Sect.  135 ;  and  see  ss.  136,  137. 

[2J  In  New  York,  it  was  held  that  a  voluntary  conveyance,  made  by  a 
debtor,  of  his  real  estate,  on  a  nominal  consideration,  in  trust,  to  sell  the 
same,  and  out  of  the  proceeds  to  pay  all  his  creditors  who  should  come  in 
and  prove  their  debts,  and  execute  releases  of  their  demands,  is  fraudu- 
lent, and  not  entitled  to  a  preference  over  a  previous  judgment  entered 
by  confession,  on  a  warrant  of  attorney,  though  without  a  specification 
of  the  particulars,  as  required  by  the  statute,  (sess.  41,  c.  259,  s.  8:)  for 
such  judgment  is  good  against  the  debtor  himself,  and  is  fraudulent  only 
as  respects  bona  fide  judgment  creditors,  and  bona  Jide  pnichaaers;  that 
is,  purchasers  in  the  usual  and  popular  sense  of  the  term,  as  distinguish* 
ed  from  creditors.  Seaving  v.  Brinkerhoff,  5  Johns.  Ch.  Rep.  320. 
Where  the  defendant  in  a  judgment,  who  was  imprisoned  upon  a  capias 
ad  satisfaciendum^  subsequently  obtained  his  discharge  under  the  act  to 
abolish  imprisonment  for  debt,  and  make  an  assignment  of  his  property ; 
and  the  assignees  afterwards  conveyed  all  his  interest  in  his  real  estate  to 
the  plaintiff  in  the  judgment,  without  any  consideration  whatever.  Held, 
that  such  conveyance  was  invalid,  and  transferred  no  right  to  the  equit* 
able  interest  of  the  judgment  debtor  in  the  land,  to  the  grantee  in  such 
conveyance.  PaLridge  v.  Havens,  10  Paige,  618.  Held,  also,  that  by 
the  arrest  of  the  j  udgment  debtor  upon  the  ca.  sa,,  and  by  his  subsequent 
discharge  under  the  insolvent  act,  his  equitable  interest  in  his  real  estate, 
passed  to  his  assignees,  discharged  of  any  equitable  lien  thereon,  by  virtaa 
of  the  judgment,    lb. 
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action,  but  having  been  in  fact  given  before  the  com-  ^^p-  *'• 
mencement  of  any  action  against  him,  in  cases  where  the 
same  respectively  are  given  on  or  after  the  11th  October, 
1849,  and  within  two  months  before  filing  the  petition  in 
bankruptcy  and  the  bankrupt  at  the  time  of  giving  the 
same  is  unable  to  meet  his  'engagements ;  whether  they  [*237] 
be  given  in  contemplation  of  bankruptcy  or  not. 

The  recent  important  case  of  Whitwarth  v.  OaMgain{y)  '^U5J°*o«j 
seems  to  show  that  the  statements  in  the  text  books  that  v^^^j^. 

tu*  gut  trun 

a  judgment  under  the  new  law  operates  as  a  specific  charge  S^£^bcS» 
upon  the  debtor's  lands,  must  be  received  with  very  seri-  **'•'**•'• 
ous  qualification,  if  in  fact  the  expression  be  any  longer 
applicable :  this  case  established  the  following  principle  : 
viz.,  that  where  a  debtor  has  merely  a  modified  or  quali- 
fied interest  in  the  lauds,  as  where  he  holds  them  wholly  v 
or  in  part  as  a  trustee,  or  subject  to  any  previous  incum- 
brance, whether  legal  or  merely  equitable,  the  judgment 
must  be  considered  as  the  statutory  equivalent  to  his  writ- 
ten agreement  to  charge,  not  the  lands  themselves,  but             * 
merely  that  which  he  may  rightfully  charge,  viz.,  his  be- 
neficial interest  (if  any)  in  them ;  so  that  the  judgment 
creditor,  although  he  subsequently  acquire  the  legal  es- 
tate, is  postponed  to  a.  cestui  que  trusty  or  a  prior  equitable 
incumbrancer  who  advanced  his  money  upon  the  security 
of  the  specific  property. 

In  the  recent  case  of  Harris  v.  Davison  J  z)  Sir  L.  Shad-  ^otHs  t. 
wellj  y.  C,  with  reference  to  the  13th  section  of  the  1  and 
2  Vict.  c.  110,  said  that  he  "  could  not  conceive  any  set  of 
words  better  adapted  to  describe  every  possible  interest  in 
lands  of  every  possible  description ;  they  are  as  compre- 
hensive as  possible,  and  include  lands  of  every  tenure, 
except,  perhaps,  lands  held  in  ancient  demesne  ;"  he  then 
decided  that  a  registered  judgment  operated  as  a  charge 
upon  the  beneficiaf  interest  of  the  debtor  (the  grantee  of  a 
personal  annuity)  under  a  trust  for  sale  of  leaseholds  for 
better  securing  the  payment  of  the  said  annuity :  this  de-  J»jJ™J!*^ 
cision  (which  seems  to  involve  the  necessity  of  a  search  «»»»««•  «» 

(y)  lPluL738;and8eeiVewiaiMiiT.Pdyii^i4Myl,dbCr.408;  liflTi^- 
t&n  v.  H&rU)%,  1  Ha.  549, 560. 

(^z)  15  Sim.  128. 
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^^^  "•  for  *jadgments  against  a  mortgagee  upon  taking  a  transfer 
^^IP^ '    of^  or  paying  off  the  mortgage  debt)  has,  it  is  understood, 

been  to  a  considerable  extent  disregarded  in  practice  by 

conveyancers.(a) 
b  a  chug*     But  an  annuity  given  by  a  will,  and  charged  upon,  or 
£^  ^  issuing  out  of  land,  is  an  interest  in  land  within  the  stat- 
•  ute  \{b)  so  that  a  search  for  judgments  against  such  an 

annuitant  will  be  necessary,  if  his  annuity  is  to  be  released 

or  dealt  with. 
And  Mote.      The  same,  it  is  conceived,  must  be  the  rule  as  to  a 
^^  ^  legacy  charged  upon  land. 


so^^nuqpaid  A  judgment  entered  up  against  the  vendor  after  a  con- 
"»My.  tract  for  sale,  is,  as  formerly,  an  equitable  charge  upon 
the  unpaid  purchase-money ;  although  execution  cannot 
ud  <m  for-  be  levied  upon  it  ;(c)  and  so,  upon  a  sale  by  a  mortgagee, 
S^rtS!*  ^^^  surplus  proceeds  of  sale  are  charged  by  judgments 
<^  entered  up  against  the  mortgagor  subsequently  to  the 

mortgage.(cQ 

252^,.      By  the  18th  section  of  1  and  2  Vict.  c.  110,  decrees  and 

2!£?5f  jiSj  o^^dors  of  courts  of  equity,  and  all  rules  of  courts  of  com- 

"^•^*        mon  law,  and  all  orders  of  the  lord  chancellor,  or  of  the 

court  of  review  (while  it  existed)  in  matters  of  bank- 

ruptcy,(e)  and  all  orders  of  the  lord  chancellor  in  matters 

of  lunacy,  whereby  any  sum  of  money,  or  any  costs, 

charges,  or  expenses,  shall  be  payable  to  any  person,  are 

to  have  the  effect  of  judgments. 

f*239]         ^^^  by  ^^6  l^^b  ^"^  21^^  sections  of  the  same  act,  in 

SnSwUw  *order  that  any  judgment,  decree,  order,  or  rule,  may  be- 

SSStnSonT  come  operative  under  the  act  as  against  purchasers,  mort- 

(2:agees,  or  creditors,  a  memorandum  thereof  must  be  left 

for  registration(/)  with  the  senior  master  of  the  Common 

(a)  See  Mr.  Christie's  evidence  before  the  Registration  Commission- 
ers, 1st  report ;  but  see  also  Clare  v.  Wood,  4  Ha.«61 ;  Coote  on  Mortgages, 
3rd  ed.  44 :  the  general  and  safer  practice  appears  to  be  to  make  the 
search. 

{b)  Younghusband  t,  Gisbome,  1  De  G.  &  S.  209. 

(c)  Brown  v.  PerroUj  4  Beav.  585. 

id)  Robinson  v.  Hedger,  13  Jur.  846 ;  14  Jar.  784,  V.  C.  E. 

(e)  And  see  now  12  and  13  Viet.  c.  106,  ss,  123, 248. 

(/)  Notwithstanding  these  are  the  words  of  the  act,  it  may  be  doubted 
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Pleas  at  Westminster;  or,  (in  the  case  of  a  judgment  ob- 
tained in  the  courts  of  Lancaster  or  Durham^  with  the 
prothonotary,  or  deputy  prothonotary,  or  other  appointed 
officer  of  such  courts  respectively;  and  by  the  2  and  3 
Vict.  c.  11,  the  old  dockets  were  closed,  and  judgments 
then  docketed  were  not  to  affect  lands,  &c.,  as  against 
purchasers,  mortgagees,  or  creditors,  after  the  1st  August, 
1841,  until  a  memorandum  thereof  was  left  for  registration 
at  Westminster  under  the  1  and  2  Yict.c.  110 ;  and,  as  re- 
spects judgments  registered  at  Westminster,  a  fresh  me- 
morandum was  required  to  be  left  for  registration  every 
five  years  ]{§•)  so  that  in  no  case  need  a  search  at  West- 
minster extend  back  for  more  than  five  years ;  but  the 
search  for  the  five  years  preceding  the  purchase  should  be 
made,  not  only  as  against  the  present  vendor,  but  also 
against  former  owners,  although  more  than  five  years  may 
have  elapsed  since  they  parted  with  the  property. 

It  may  be  here  observed,  that  where  a  judgment  is  re- 
registered after  the  expiration  of  more  than  five  years 
from  the  date  of  the  last  registration,  there  seems  to  be 
nothing  in  the  act  to  affect  its  validity,  except  as  against 
purchasers  or  mortgagees  claiming  under  an  instrument 
executed  between  the  expiration  of  such  period  of  five 
years,  and  the  subsequent  registration. 

No  provision  seems  to  be  made  for  the  fresh  registration 
of  judgments,  &c.,  in  the  Palatinate  Courts  of  Lancaster 
and  Durham  ;  the  4th  section  of  the  2  and  3  Vict.  cJ  11, 
clearly  (•as  it  appears)  referring  merely  to  those  judg- 
ments, &c.,  which  must  be  originally  registered  with  the 
senior  master  of  the  court  of  Common  Pleas  at  Westmins- 
ter :  therefore,  upon  a  purchase  of  lands  in  one  of  the  coun- 
ties Palatine,  the  search  in  the  local  index  should,  it  is 
conceived,  be  carried  back  as  far  as  was  usual  under  the 
old  practice  ;  viz.,  in  ordinary  cases,  ten  years  from  the 
date  of  the  search,  or  ten  years  from  the  earliest  register- 
ed judgment,  if  any  were  met  with ;  and,  since  lands  in 
a  county  Palatine  may  be  extended  on  a  judgment  ob- 


Chap.  XI. 


Neglect  to 
re-regiater 
wilhin  five 
jrara— efled 
of. 


Freeh  f^» 
tratioD   of 
judj;mente 
in  PaUtinate 
eouita,wheth 
er  necessary. 

[^40] 

What  March 
esehonld  be 
made  in  pur> 
chaeing  es> 
tatee  in  eouih 
ties  Palatini* 


whether  the  judgment  would  bind  purchasers,  etc.,  if  the  officer  having 
received  the  memorandum  were  to  omit  tb  register  it. 
(g)  See  u.  1, 2,  and  4,  of  Sand  3  Vict.  c.  11. 
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,  Chap.  XL  Gained  in  one  of  the  superior  courts  at  Westminster,  if 
will  also  be  proper  to  search  the  register  at  Westmins- 
ter.(A) 
^"Jg^in     And  there  seem  to  be  grounds  for  contending  that  judg- 
^bi^di^o*^  ments  registered  in  the  Palatinate  courts  have  their  full 
w?u^^  effect  under  the  1  and  2  Vict.  c.  1 10,  e^en  as  against  pur- 
^'  chasers  and  mortgagees  without  notice ;  inasmuch  as  the 

words  '<as  aforesaid,"  in  the  6th  section  of  the  2  and  3 
Yict  c.  11,  seem  to  identif7  the  judgments,  decrees,  &c.y 
mentioned  in  that  section,  with  those  mentioned  in  the 
preceding  section ;  and  those,  as  before  observed,  appear 
to  be  such  only  as  are  required  to  be  registered  with  th^ 
senior  master  of  the  Common  Pleas  at  Westminster  :  and 
a  similar  question  seems  to  arise  as  to  the  applicability  of 
the  2nd  section  of  the  3  and  4  Yict.  c.  82,  the  Palatinate 
judgments. 
Iriff^'ee  "*■  PU'^^^^ser  with  notice  of  an  unregistered  judgment  is 
tereSnS^t  p«>tected(i)  from  the  additional  remedies  of  the  judgment 
SJMr  creditor  under  the  1  and  2  Vict.  c.  110 ;  and,  since  the  old 
dockets  are  closed,  he  is  equally  safe  from  any  remedy 
which,  under  the  old  law  depended  upon  docketing  ;  but 
it  is  conceived  to  be  doubtful  whether  a  purchaser  with 
notice  of  an  unregistered  judgment  is  not  still  bound  in 
equity  to  the  same  extent  as  he  would  have  been  bound 
r*2lll  *ui^def  ^he  old  law  by  notice  of  an  undocketed  judgment ; 
for  instance,  whether,  if  purchasing  from  an  owner  in  fee 
simple,  he  would  not  be  liable  in  equity  to  have  a  moiety 
of  the  land  subjected  to  the  claim  of  a  creditor  of  whose 
unregistered  judgment  he  had  notice  at  the  time  of  ad- 
vancing his  money;  although,  if  purchasing  under  a 
power  of  appointment,  he  might  altogether  disregard  un- 
registered judgments  against  the  vendor  of  a  date  subse- 
quent to  the  creation  of  the  power ;  inasmuch  as,  under 
the  old  law,  the  exercise  of  the  power  defeated  such  judg- 
ments as  well  in  equity  as  at  law  :  it  has  even  been  made 
a  question  whether  a  purchaser  may  not  at  law  be  bound 
by  a  judgment  neither  docketed  nor  registered  in  the  same 
way  as  he  would  have  been  bound  by  it  before  the  act  of 

(A)  Prid.  onJ.  119. 

(i)  3  and  4  Vict,  c,  82 ;  j^tuere,  as  to  Palatinate  judgments.  Vide  supra. 
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William  and  Mary  :{k)  but  the  point  does  not  seem  to  be   ^*P'  ^'- 
one  of  real  diflBculty.(/) 

It  appears,  however,  to  be  the  opinion  of  Sir  E.  Sugden  awkment 
that  where  a  judgment  has  been  once  docketed  under  the  not  register. 

^       ^  ed,  or  regia- 

old  acts,  but  has  not  been  registered  under  the  1  and  2  ^^  JSir'JSJi 
Vict.  c.  110,  or  where  a  judgmenj  having  been  registered  g^^ed? 
under  that  act  has  not  been  re-registered  at  the  end  of 
five  years,  under  the  2  and  3  Yict.  c.  11,  a  purchaser  for 
^alue,  although  aware  of  its  previous  docketing  or  regis^ 
tration,  may  presume  that  it  has  been  sati8fied.(97»}[l] 

{k)  Coote  on  Mortgages,  50. 

(0  Sug.  667.  ^ 

(m)  Beere  v.  Head^  3  J.  &  L.  340 ;  and  see  Bedford  v.  Forbes^  1  Car.  iL  K. 
33  (Creswell ;)  and  upon  (he  Irish  acts,  Knox  v.  KeUy^  1  D.  &.  Wal.  542 ; 
Hickson  v.  CoUis,  J  J.  d&  L.  94. 

[1]  In  the  state  of  New  York,  previous  to  the  revised  statutes,  a  judg- 
ment in  a  court  of  record  in  that  state  was  a  lien  upon  the  lands  of  the 
judgment  debtor  from  the  time  of  the  entry  thereof,  whether  docketed  or 
not.  But  if  the  judgment  was  not  properly  docketed,  it  did  not  affect  the 
lands  of  the  judgment  debtor,  as  against  subsequent  purchasers  or  mort- 
gagees. Btichan  V.  Sumner^  2  Barb.  Ch.  Rep.  1Q5 ;  vide  1  R.  L.  of  1813,  p. 
501,  s.  3.  But  even  as  to  them,  the  undocketed  judgment  was  entitled  to 
priority  in  equity,  if  the  purchaser  or  mortgagee  had  notice  of  its  exist- 
ence at  the  time  of  his  purchase,  or  when  he  took  his  mortgage.  Vide  16 
Ves.  Rep.  420.  And  the  first  judgment  was  entitled  to  a  preference,  al- 
though not  docketed,  over  the  lien  of  a  junior  judgment  which  had  been 
docketed.  But,  if  the  land  of  the  debtor  had  been  sold  by  the  sheriff,  un- 
der an  execution  upon  the  jimior  judgment,  to  a  purchaser  who  had  no 
notice  of  the  prior  judgment,  such  purchaser  took  the  land  discharged  of 
the  lien  of  the  elder  judgment.  lb.  But  under  the  New  York  revised 
statutes,  no  judgment  will  affect  any  lands,  tenements,  real  estate,  or  chat- 
tels real,  or  have  any  preference  as  against  other  judgment  creditors,  until 
the  record  thereof  has  been  filed  and  docketed.  lb.  Vide  2  N.  Y.  R.  S.  360. 
The  effect  of  the  new  provision  of  the  statute,  is  to  prevent  the  common 
law  of  the  judgment  from  attaching  at  all  upon  the  real  estate  of  the  judg- 
ment debtor  until  the  judgment  has  been  actually  docketed ;  and  not  merely 
to  protect  bona  fide  purchasers  and  incumbrancers  who  had  no  notice  of 
the  existence  of  the  judgment  when  their  interest  in,  or  liens  upon  the  real 
estate  of  the  judgment  debtor  accrued.  And  the  provisions  of  the  act  of 
May  14, 1840,  on  this  subject,  are  also  in  accordance  with  this  construction 
of  the  revised  statutes.  lb.  The  fact  that  an  error  which  occurred  in  the 
docketing  of  a  judgment,  was  the  error  of  the  clerk,  and  not  the  fault  of  the 
judgment  creditor,  or  of  his  attorney,  will  not  authorize  the  court  of  chan- 
cery to  interfere  to  deprive  another  judgment  creditor  of  his  legal  priority 
if  he  has  obtained  one  by  such  error.  lb.  Vide  3  Ross.  Ch.  Rep.  349 ;  2 
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ch*p  'X.       Except  in  the  case  of  copyholds,(n)  search  should  be 
iidlSc^nu  niade  at  the  Common  Pleas  for  debts  and  accountantships 
aaisbtps.      ^^  ^j^^  CFOWU ;  and  the  search  must  not  be  confined  to  the 
last  five  years,  as  fresh  registration  of  these  liabilities  is 
not  required  ;  and  as  the  8th  section  of  2  and  3  Yict.  c.  11, 
is  not  retrospective,(o)  it  will  still,  for  some  time  to  come, 
[*242]      •be  often  expedient  to  ascertain  (if  possible)  by  searches 
at  the  exchequer  office,  and  among  the  receiver-general's 
bonds  at  the  tax  office,(p)  that  no  such  liability  was  sub- 
sisting before  the  4th  June,  1839,  when  the  2  and  3  Yict 
c.  11,  came  into  operation.    The  claim  of  the  crown,  it 
may  be  observed,  extends  to  equities  of  redemption ;  and 
is  not  defeated  by  the  eAcution  of  a  power  of  appoint- 

(n)  Aldrich  v.  Cooper,  8  Ves.  394 ;  Scriv.  on  Cop.  88.  But  the  exception 
does  not  seem  to  extend  to  terms  for  years  in  copyholds.  Pnd.  on  J.,  3rd 
edition,  155. 

(o)  Sug.  673. 

Ip)  1  Jarm.  Conv.  by  S.  112. 


Cromp.  &  Jerv.  Rep.  318.  It  is  not  necessary  to  docket  a  judgment  of  the 
supreme  court,  to  enable  the  plaintiff  to  sell  the  defendant's  interest  in 
lands  upon  an  execution.  Clark  v.  Dakin,  2  Barb.  Ch.  Rep.  36;  S.  P.  3 
Sandf.  Ch.  Rep.  597.  Vide  10  Paige,  325 ;  1  Barb.  Ch.  Rep.  571.  A  judg- 
ment recovered  previous  to  the  passage  of  the  law  requiring  judgments  in 
the  supreme  court  to  be  docketed  in  the  several  counties,  is  a  lien  upon  all 
the  lands  of  the  defendant  in  any  of  the  counties  of  the  state,  without  being 
docketed  in  each  county,  lb.  The  revival  of  a  judgment  by  scire  facias, 
does  not  render  a  second  docketing  of  such  judgment  necessary,  so  far  as 
respects  the  original  debt  and  costs.  lb.  Since  the  act  of  New  York  of 
May,  1840,  concerning  costs  and  fees  in  courts  of  law,  etc.,  it  is  not  ne- 
cessary for  the  registers  or  clerks  of  the  supreme  court  to  docket  decrees 
or  judgments  in  the  books  of  their  own  offices ;  and  if  done,  it  will  not 
affect  the  rights  of  either  of  the  parties  to  the  decree  or  judgment,  or  cast  a 
cloud  upon  the  title  of  the  defendant  in  such  suit  to  his  real  estate.  John- 
son V.  Pitzhugh,  3  Barb.  Ch.  Rep.  360.  In  the  state  of  New  York,  although 
the  statute  respecting  the  docketing  of  judgments  does  not  declare  in  ex- 
press terms,  that  the  judgment  shall  be  entered  by  the  clerk  in  the  alpha- 
betical docket,  under  the  letter  corresponding  with  the  surname  of  the 
judgment  debtor,  yet  such  has  been  the  practical  construction  which  has 
been  given  to  the  statute  for  more  than  a  quarter  of  a  century  \  and  it  is 
the  only  sensible  construction  which  can  be  given  to  it.  Buchan  v.  Sum- 
ner,  2  Barb.  Ch.  Rep.  1G5.  It  was  accordingly  held,  that  the  docketing  of 
a  judgment  against  P.  S.  under  the  letter  P.,  the  initial  letter  of  his  chris- 
tian name,  instead  of  the  letter  S.,  the  initial  of  his  surname,  was  not  even 
a  substantial  compliance  with  the  requirements  of  the  statute.  lb.  See 
Amer.  Ch.  Dig.  by  Waterman,  vol.  2,  p.  494, 495. 
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ment,(y)  or  the  assignment  of  a  term  already  held  in  trust  ^*p-  "• 
for  the  debtor  or  accountant  ;(r)  and  the  lands  of  an  ac- 
countant are  liable  for  moneys  which  become  due  from 
him  even  subsequently  to  alienation.(5) 

It  is,  as  a  general  rule,  proper  to  search  the  register  at  ^^v^f^^^^- 
Westminster  for  lis  pendens  ;  this  search  need  not  go  fur- 
ther back  than  five  years. 

When  the  property  is  copyhold,  the  court  rolls(^)  should  J^^^Si^w. 
be  searched  for  incumbrances,  <fcc.,  not  appearing  on  the  «*"*"^ 
abstract ;  so,  where  the  property  lies  in  a  district  subject 
to  the  register  acts,  viz.  Middlesex,  Yorkshire,  Kingston- 
upon-HuU,  and  the  Bedford  Level,  searches  should  be 
made  in  the  local  registers :  these  searches  should  be  ex- 
tended, ©ver  the  whole  period  covered  by  the  abstract: 
copyholds,  however,  are  excepted  out  of  the  register  acts 
of  Yorkshire,  Middlesex,  and  Kingston-upon-HuU  ]{u)  but 
it  is  doubtful  whether  the  exception  extends  to  leases  of 
copyhold  estates.(tr) 

In  many  cases,  it  may  be  proper  to  search  the  courts  of  Bw>iaruptcy 
bankruptcy  and  insolvency;  purchasers  without  notice  cy courts. 
*were  protected  by  the  2  and  3  Vict.  c.  11,  s.  12,  and  2      [^243] 
and  3  Yict.  c.  29,  against  acts  of  bankruptcy  upon  which 
no  fiat  had  actually  issued,  the  provisions  of  these  statutes 
are  repealed,  but  in  effect  re-enacted  by  the  recent  consoli- 
dation dLQX\{x)  and  notice  of  an  act  of  bankruptcy  is  im- 
material, if  twelve  months  have  elapsed  without  a  fiat 
issuing  or  a  petition  for  adjudication  in  bankruptcy  being 
filed  thereupon.(y) 

Sir  E.  Sugden  says,  that  it  is  "  the  duty  of  the  purchas-  Aimuiti«iL 

(?)  Prid.  on  J.  154 ;  Reg.  v.  EUis,  19  L.  J.,  N.  S.  77,  Exch. 

(r)  Sug.  673. 

(5)  Sag.  674 :  as  to  who  are  liable  as  accountants,  see  13  Eliz.  c.  4 ;  and 
Prid.  on  J.  159,  et  seq. 

(J)  But  the  purchaser  before  admittance  appears  to  have  no  right  of  in- 
spection :  Scriv.  on  Cop.  493,  4th  ed. :  the  tenant,  or  any  person  claiming 
an  interest  under  the  court  rolls,  can  compel  inspection  by  niandanms,  ibid. 
533,  and  cases  cited :  see  Ex  parte  Cooke,  5  Dow.  &  L.  413. 

(tt)  Scriv.  on  Cop.  1113. 

(m?)  Sug.  980. 

Ix)  Sect.  133. 

(y)  -5  and  6  Vict.  c.  122,  s.  7 ;  12  and  13  Vict.  c.  106,  ss.  ^,  134. 
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efs  solicitor  to  search  lor  anDuities"  ;(z)  Mr.  Jarman,  on 
the  contrary,  states  that  "  in  ordinary  cases  the  search 
can  scarcely  be  recommenced"  ;(a)  the  general  practice  is 
believed  to  accord  with  the  latter  opinion. 

We  may  here  remark  that  the  principle  of  general 
charges  upon  property  is  strongly  disapproved  of  by  the 
present  registration  commissioners  ;(6)  and  that  the  law 
upon  the  subject  will  not  improbably  be  submitted  to  the 
further  consideration  of  the  legislature. 

Where  the  estate  has  been  entailed,  or  has  belonged  to 


4ke,  when 
tobemadB. 


dMdauid 

53jJ^     married  women,  it  may  be  proper,  in  special  cases,  to 

^SiiSlu!^    search  for  inrolled  deeds  and  acknowledgments  under  the 

3  and  4  Will.  lY.  c.  74 ;  but  such  a  search,  it  is  conceived, 

is  not  usual  in  practice,  unless  there  is  reason  to  suspect 

the  existence  of  suppressed  documents. 

(3.)  Time  for  making  searches  and  inquiries. 

Whatever  searches  and  inquiries  are  deemed  necessary, 
should,  of  course,  be  brought  down  to  a  i)oint  as  close  as 
possible  to  the  time  fixed  for  completion:  some  practi- 
tioners make  the  search  immediately  after  obtaining  an 
opinion  upon  the  abstract,  and  a  supplemental  search 

[*244]  'immediately  before  completion ;  but  the  more  ordinary 
course  it  is  conceived,  is  to  make  but  one  search,  and  that 
immediately  before  completion.[l] 

uonecM-       ,  We  may  here  remark,  that  a  solicitor  will  not  be  allowed 

{z)  Sug.  677. 

(a)  1  Jarm.  Conv.  by  S.  118. 

{b)  See  the  1st  Report. 

[1]  The  search  for  judgments  should  be  postponed  to  the  last  moment, 
lest  any  should  be  entered  up,  between  the  search  and  the  completion  of 
the  conveyance.  But  the  vendor,  or  his  attorney,  should  be  asked,  at 
once,  in  writing,  whether  there  are  any  incumbrances  which  do  not  ap- 
pear upon  the  abstract.  If  he  answer  in  the  negative,  and  upon  search  at 
the  latest  period,  any  such  should  exist,  and  the  purchase  cannot,  on  that 
account,  be  completed,  the  purchaser  might  recover  all  of  his  expenses 
from  the  vendor,  including  even  the  expense  of  the  conveyance.  If  an 
early  search  be  made,  and  there  is  any  reason  to  suspect  the  seller,  the 
register  should  again  be  inspected,  immediately  before  the  execuiion  of 
the  conveyance.    See  2  Sug.  on  Vend.  p.  270. 
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upon  taxation,  even  as  between  solicitor  and  client,  the   ^*P'^ 
costs  of  searches  directed  by  counsel,  but  which  have,  to  «w7  «>«■  of 
the  knowledge  of  the  solicitor,  been  rendered  necessary 
by  subsequent  events.(c) 


•CHAPTER  XII.  [•246] 

•  AS   TO   THE   PREPARATION  OF   THE   CONVEYANCE. 

1.  General  matters  relating  to,  and  to  the  form  of. 

2.  As  to  the  parties. 

3.  The  recitals. 

4.  The  co^nsideration — words  of  conveyance — and  par- 
cels. 

5.  Covenants. 

6.  The  draft  and  engrossment. 

(I.)  Upon  a  sale  in  consideration  of  a  gross  sunif  the  PmchaMr'* 
purchaser,  having  accepted  the  title,  is  bound  to  prepare  convayaace. 
the  conveyance,  and  tender  it  for  execution  to  the  ven- 
dor ;(a}  and  reason  seems  to  favor  the  same  rule  even 
where  the  consideration  is  a  rent-charge,  although  the 
practice  in  such  cases  appears  to  be  unsettled.(i)[l] 

{c)  hangford  v.  Mahony,  3  J.  &  L.  97. 

(a)  Sug.  263. 

(*)  9  JarnL  Conv.  by  S.  518. 

«■■'■'■■  ■  .11.,. 

[1]  When  the  seller  of  a  tract  of  land  covenants  that  upon  payment  of 
the  purchase  money  he  will  convey  a  good  title  to  the  purchaser,  it  would 
seem  that  the  seller,  having  agreed  to  convey,  should  prepare  the  deed  of 
conveyance ;  for  this  is  the  substance  of  the  agreement.  It  is  most  con- 
venient, also,  and  more  agreeable  to  the  the  natural  order  of  things  that 
this  should  be  done  by  the  seller ;  because  the  title  deeds  are  in  his  pos- 
session, and  without  them  a  conveyance  cannot  be  drawn.  Formerly, 
in  England,  the  conveyance  was  prepared  by  the  seller.  The  change 
which  has  taken  place  in  the  practice  in  that  country  is  mainly  to  be  attri- 
buted to  the  changes  which  surround  titles  of  land,  since  the  introduction 
of  the  mode  of  conveying,  founded  on  the  statutes  of  uses ;  but  even  now, 
it  is  incumbent  on  the  seller  to  famish  an  abstract  of  all  the  title  papers 
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^^*^"''  A  custom  in  a  manor,  that  the  steward  shall  prepare 
S^^that  all  surrenders  for  a  reasonable  fee,  appears  to  be  valid.(c) 
^^re  all  Eveu  if  a  contract  for  purchase  of  an  equitable  interest 
te^d.'^  can  in  itself  amount  to  a  conveyance  (d)  the  purchaser  is 
Sr^ui^to  entitled  to  a  formal  assurance,  if  such  appears  by  thecon- 
**'**'  tract  to  be  necessary  in  order  to  carry  the  intention  of  the 
parties  into  effect  (e) 
iPwS!^^  As  we  have  already  seen,(/)  the  preparation  of  the 
SptBSSo*5f  *conveyaAce  is  not,  necessarily,  a  waiver  of  objections  to 
r*^fil      ^'  requisitions  upon  the  title. 

whother         ^^  ^^  ^^^  l^^^^'  ^^^^  ^  purchaser  cannot  compel  the 
gS'^SSre   vendor  to  get  in  an  outstanding  equitable  interest  by  a 
inbSli^ts^d  deed  distinct  from  the  general  conveyance  ]{g)  it  is,  how- 
bwMsto     ever,  conceived  that  this  doctrine  must  be  applied  with 
MfM^M  ^  hesitation  ;(A)  and  that,  subject  to  the  question  of  ex- 
pense,(i)  a  purchaser  may  generally  object  to  have  his 
conveyance  incumbered  with  matter  arising  from  the  com- 
plicated state  of  the  title  :{k)  indeed,  it  may  often,  espe- 
cially when  the  property  is  likely  to  be  much  sub-divided, 

■ 

(c)  Rex  V.  Rigge,  2  B.  &  Al.  &50 ;  Reg.  v.  Bishopstoke  {Lord  of  Manor  of,) 
8  Dowl.  P.  C.  608. 
(^)  But  see,  as  to  this,  supra,  p.  1 15. 
(0  F^UTier  V.  Hepbwm,  2  Y.  &  C.  C.  C.  159. 
(/)  Supra, p.2lS. 
(£)  Reeves  v.  Oillj  1  Beav.  375. 
(A)  Sug.  690. 

(i)  As  to  which,  vide  infra,  Ch.  XIII. 
(k)  See  Janes  Y.  Levois,  11  Jar.  511 ;  and  1  De  G.  A^  S.  245 ;  stated  iufra. 


to  be  submitted  to  the  purchaser's  counsel.  It  is  evident,  however,  that 
what  may  be  a  very  convenient  practice  in  EIngland  may  be  very  incon- 
venient here.  In  the  present  situation  of  this  country,  there  is  no  difficulty 
in  preparing  a  deed  of  conveyance,  and  therefore  no  pretence  for  dispen- 
sing with  what  appears  to  be  the  plain  meaning  of  the  parties;  that  is  to 
say,  that  when  the  seller  covenants  that  he  will  convey  the  title  to  the  pur- 
chaser, he  shall  himself  prepare  and  tender  the  deed  of  conveyance.  See 
StDpizer  V.  Huvmel,  3  Serg.  &  Rawle,  228 ;  Hudson  v.  Stnft,  20  Johns. 
Rep.  27;  JFhUler  v.  Hubbard  et  al.,  6  Cowen,  1 ;  Johnson  v.  WygaiU,  11 
Wend.  Rep.  48 ;  Green  v.  Reynolds,  2  Johns.  Rep.  207 ;  Jones  v.  Gardner,  10 
John.  266 ;  Parker  v.  Parmele,  20  John.  130 ;  Northrup  v.  Northrup,  6  Cow- 
en  Rep.  296 ;  Slocum  v.  Despard,  8  Wend.  615 ;  Brovm  v.  Bellows,  4  Pick. 
179;  Hunt  v.  Livermore,  5  Pick.  Rep.  395 ;  Dana  v.  King,  2  Pick.  Rep. 
155. 
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be  most  desirable  to  avoid  any  reference  upon  the  convey-  ^*p-  ^^'- 
ance  to  a  voluminous  although  apparently  satisfactory 
earlier  title. 

So,  it  is  conceived,  that  (subject  to  the  question  of  ex-  May  requiro 

V  I  •       .  1  '  m'  t        n  /•  confirmaiion 

pense)  a  purchaser  may  msist  on  keepmg  oii  the  face  of  of  doubtful 
his  conveyance  any  matter  which,  although  agreed  to  be  JJ^^**^ 
waived  as  an  objection,  yet  tenc)^  to  throw  a  doubt  upon 
the  title ;  or  any  collateral  matter  which  may  hereafter 
embarrass  the  proof  of  the  title :  if,  for  instance,  trustees 
were  to  sell  under  circumstances  not  necessarily  appear- 
ing upon  the  face  of  the  conveyance,  but  amounting  to  a 
breach  of  trust,  and  the  cestuis  que  trust  agreed  to  con- 
firm the  sale,  the  purchaser  might,  it  is  conceived,  insist 
upon  taking  this  confirmation  by  a  separate  deed ;  for  to 
include  it  in  the  conveyance  would  oblige  him  upon  a 
resale  to  prove  who  were  the  parties  beneficially  interest- 
ed, and  might  give  rise  to  questions  which  would  have 
been  wholly  immaterial  to  a  sub-purchaser  without  notice 
of  the  breach  of  trust. 

It  may,  in  fact,  be  laid  down  as  a  general  rule  in  pre-  au  unneces. 
paring  conveyances,  that  not  only  should  all  objectionable  M^p^iM" 
*or  doubtful  matter  be  kept  off  the  title,  but  that  nothing  off  convey- 
should  be  brought  on  to  it  the  introduction  of  which  is  not      r»2471 
evidently  necessary  or  expedient;  in  proportion  as  addi-   , 
tional  matter  is  introduced  into  a  deed,  and  additional  ' 
persons  are  made  parties  to  it,  the  chances  of  some  error 
or  ambiguity  existing  in  it  are  increased. 

So,  a  purchaser  from  a  tenant  in  tail,  may,  it  is  submit-*^  pjscntaiifag 

"^  '  "^ '  d«ed  10  be 

mitted,  insist  upon  the  property  being  disentailed  by  ase-  }?^p^  ^''f "** 
parate  deed  ;  and  may  reasonably  object  to  any  unneces-  "vey^nce. 
sary  exposure  of  his  title  in  a  public  office. 

The  liands  Clauses  Consolidation  Act,  1845,  and  the  g^«^ 
earlier  Rail  way  and  other  similar  Acts,  contain  statutory  g;jj^*^„. 
forms  of  conveyance  to  the  several  companies ;  but  the  SJ/***'*^' 
use  of  these  forms,  in  preference  to  the  ordinary  instru- 
ments of  assurance,  is  not  obligatory,  or  usual ;  nor  does 
it  appear  to  be  expedient.(Z) 

The  same  remarks  apply,  and  with  greater  force,  to  SJoJTiSriia. 

(0  Frend.  &  Ware's  Rail.  Conv.  133. 
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Chap.  Xn. 

xneniary 
forms  of 
1815. 


[;p48j 


Incmnbnm* 
ces,  ttpoD  a 
aal«  in  lots  to 
be  got  in  by 
separate 


locumbitn* 
ces  kep(  on 
fottfor  pur- 
chaser's oeDf 
efit  should 
be  assigaed 
to  trustee,  or 
declaratioQ 
of  irtt« 
should  be 
taken. 


Distinct 
estates  or 


certain  short  forms  authorized  by  acts  passed  in  the  session 
of  1845  ',{m)  such  enactments  are  either  unnecessary  or 
mischievous ; — unnecessary,  if  the  parliamentary  form 
would,  if  unauthorized  by  Parliament,  merely  express  in 
fewer  worcfs  the  meaning  of  the  forms  in  ordinary  use ; 
and  mischievous,  if  an  unnatural  and  secondary  meaning 
is  given  by  statute  to  w^ds  which  are  prima  fade  clear 
and  intelligible  ;  for  the  effect  is,  to  increase  the  difficulty 
of  legal  documents  to  the  unprofessional  reader  :  for  in- 
stance, a  lessee  who  has,  in  the  usual  way,  covenanted 
not  "  to  carry  on  any  trade  or  business"  upon  the  demised 
premises,  may  feel  a  reasonable  and  saving  doubt  whether 
he  is  safe  in  using  them  for  a  school  ;(n)  but,  unless  more 
addicted  than  is  customary  to  the  perusal  of  acts  of  Par- 
liament, he  probably  will  scarcely  suspect  that  such  an 
occupation  *is  forbidden  by  an  engagement,  not  to  "  use 
premises  as  a  shop ;  which  is,  nevertheless,  the  statutory 
equivalent  to  the  ordinary  covenant.(o) 

Upon  a  sale  in  lots  of  an  estate  subject  to  an  incum- 
brance which  is  to  be  paid  off  out  of  the  purchase-money, 
much  expense  may  be  saved  by  taking  a  release  to  the 
vendor,  instead  of  making  the  incumbrancer  concur  in  the 
several  conveyances ;  and  this,  when  the  parties  are  on 
good  terms,  is  usually  acceded  to ;  although  it  might,  pro- 
bably, be  resisted,  either  by  a  purchaser,  or  by  the  incum- 
brancer. 

Where,  as  is  often  desirable,  a  subsisting  incumbrsaice 
is  to  be  kept  on  foot  for  the  purchaser,  a  mere  declaration 
of  intention  should  not  be  relied  on,  but  the  sum  itself, 
and  also  the  term  for  years,  if  there  be  one  for  securing  it, 
should  be  assigned  to  a  trustee  for  the  purchaser :  or  a 
declaration  of  trust  should  be  executed  by  the  incumbran- 
cer,{p)  and  the  legal  owner  of  the  term. 

And  it  may  be  remarked,  that  it  is  generally  inexpedi- 


(m)  See  8  &  9  Vict.  c.  119 ;  and,  as  to  Leases,  c.  124. 

in)  See  Doe  d.  Bisk  v.  Keeling,  1  M.  &  SeL  95. 

(o)  See  2Qd  schedale  to  8  d['9  Vict.  c.  124. 

(p)  Medley  t.  Horton,  14  Sim.  226, 229 ;  WaUs  r.  Symes,  16  Sim.  640 ;  see, 
on  the  same  subject,  Coote  on  mortgages,  3rd.  ed.  394 ;  9  Jarm.  Conv.  by 
S.  213, 214. 
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ent,  and,  eventually,  false  economy,  to  comprise  several  ch>p»  xn. 
distinct  estates  or  matters  in  a  single  deed.  i!hou??be 

As  a  general  rule,  the  assignment  of  satisfied  terms  is  by*w^*Jte 
rendered  unnecessary  or  impracticable  by  the  act  of  8  ^T^act 
&  9  Vict.  c.  112:  the  act,  however,  does  not  appear  to  giS^JJaa- 
extend  to  copyholds,  or  customary  freeholds  ]{q)  and  it  ^^tSult 
seems  doubtful  whether  either  the  1st  or  2nd  section  ex-  *****"•■• 
tends  to  any  hereditaments  other  than  "  land"  technically 
so  called. (?') 

Where,  before  the  passing  of  the  act,  A.,  who,  although  J^J; 
not  in  fact,  yet  believed  himself  to  be,  the  owner  of  a 
•freehold  estate,  mortgaged  it  to  B.,  and  an  old  term  for  [*249] 
years  was  at  the  same  time  assigned  to  a  trustee,  in  trust 
for  B.  an4  to  attend  the  inheritance,  it  was  held,  that  this 
term  could  not,  after  the  31st  December,  1845,  be  used  in 
ejectment  on  behalf  of  a  person  claiming  the  estate  by  a 
title  paramount  to  that  of  A.,  although  it  might,  if  requi- 
site, have  been  used  as  a  defence  by  B.(^) 

In  a  later  case,  where,  before  the  passing  of  the  act,  a  Doer. 
term  was  declared  to  be  held  in  trust  for  securing  a  mort- 
gage debt,  (part  of  which  was  money  fc^r  securing  which 
the  term  had  been  originally  created,  and  the  entirety  of 
which  was  secured  by,  as  was  supposed,  a  mortgage  of  ^ 

the  reversion  in  fee,)  and  subject  thereto  in  trust  for  A.  and  • 

B.,  who  were  supposed  to  be  entitled  to  the  equity  of  re- 
demption in  fee,  but  the  reversion  in  fee,  expectant  on  the 
term,  was  in  fact  vested  in  X.  under  a  prior  concealed  con- 
veyance, and  in  1847  A.  paid  off  the  mortgage,  and  sub- 
sequently brought  an  ejectment  against  X.  on  the  demise 
of  the  trustee  of  the  term,  the  Court  of  Queen's  Bench  in- 
timated a  doubt  whether  the  payment  of  the  sum  due  on  * 
the  original  security,  by  a  person  supposed  to  be  but  wko  * . 
was  not  in  fact  the  owner  of  the  equity  of  redemption,  ren- 
dered the  term  a  satisfied  term  within  the  2nd  section  of. 
of  the  act :  and  held  that,  at  any  rate,  the  term  'had  not 
become  attendant  on  the  inheritance,  either  by  express  de- 

(q)  See  Dav.  Concise  Conv.  Prec.  3rd  ed.  79.  * 

(r)  Ilnd.  75, 79. 

(5)  Doe  d.  Price,  16  M.  &  W.  603 ;  and  see  Doe  v.  Movlsdaie,  ibid. 
689. 
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Chap.  xiL  claration — there  having  been  no  such  declaration — or  by 
construction  of  law, — for  the  trust  was  expressly  declared 
to  be  for  A.  and  B.,  who  had  not  the  inheritance,  although 
they  were  supposed  to  be  entitled  thereto  when  the  decla- 
ration of  trust  was  executed, — and  that  the  term  was  there- 
fore still  in  existence.(^)  This  decision,  and  the  accom- 
r*2601  panying  dictum,  which,  if  correct,  *would  materially  re- 
strict the  operation  of  the  1st  section,  and  go  far  to  reduce 
the  2nd  section  of  the  act  to  a  dead  letter,  are  not  under- 
stood to  have  met  with  general  approbation,  or  to  have 
materially  affected  the  practice  of  conveyancers. 

(2.)  As  to  the  parties. 

ufpiSSTto      ^^  persons  whose  concurrence  is  necessary  in  order  to 
conwyMce.  gjy^  ^  ^^  purchaser  the  full  benefit  of  the  contract,  must, 
of  course,  be  parties  to  and  execute  the  conveyance.[I]i 

(0  Doe  d.  Gay  v.  Jo7%es,  13  Jar.  824. 

^^B^a^H^^^^^M^^^^"^^'*^'^^^*^^'^"'^^^*'^^— ^■^^^^^^^■^"'^■■^•^"^■■"■^"^-^■^■^^■^•^■'V^-^**""^^^^  ^^^a^^^^MMB-^M^^^l^^^BH^B^^H^^I^^^^^MM^^^ 

[1]  Where  a  deed  by  its  tenuB,  is  to  be  executed  jointly  and  seyerally, 
by  two  persons,  and  is  actuaUy  signed  by  one,  such  party  is  bound  thereby. 
Adams  v.  Bean,  12  Mass.  Rep.  137.  CvOer  y.  WhiUewore,  10  lb.  442. 
And  where  one  of  two  joint  tenants  formally  conveys  his  interest  in  the 
land,  and  the  other  merely  at  the  close  of  the  deed  relinquishes  his  right 

•*  to  the  estate,  but  bodi  execute  the  deed,  it  passes  the  estate  of  both.    The 

'  effect  would  be  the  same  where  a  particular  tenant  of  the  freehold,  and 

the  remainder-man  in  fee,  thus  join  in  a  conveyance.    LUhgow  v.  Kave- 
noA,  9  Mass.  Rep.  161. 

A  conveyance  made  by  attorney,  must  be  made  in  the  name  of  the  prin- 
cipal. And  where  a  deed  is  executed  by  three  attorneys  it  should  be  ac- 
knowledged by  all  of  them,  as  the  act  of  the  principal,  not  their  own. 
Fowler  v.  Shearer ,  7  Mass.  Rep.  19 ;  Bellas  v.  Hays,  5  Serg.  &  Rawle  427 ; 

>  Andrews  v.  Hooper,  13  Mass.  476 ;  T\nDnsend  v.  Coming,  23  Wend.  435; 

Townsend  v.  Hubbard,  4  Hill  351 ;  7  Watts,  116;  15  Conn.  Rep.  152;  5 
Dana,  394 ;  9  Ohio,  151 ;  2  McL.  543 ;  10  N.  H.  Rep.  470 ;  2  Serg.  & 
•*  Rawle,  80. 

All  persons  may  convey  by  deed,  unless  subject  to  peculiar  disabilities. 
A  person  blind,  deaf,  and  dumb,  may  convey,  if  capable  of  understanding 
the  nature  of  the  transaction,  and  expressing  himself  by  signs  or  writing. 
And  a  deed  drawn  by  his  directions,  will  be  valid,  if  he  be  informed  what 
]and»  are  conveyed  by  it,  though  not  informed  whether  it  contains  any 
covenants,  or  whether  it  is  a  deed  or  will.  Brown  v.  Brown,  3  Conn.  Rep. 
299.  The  deed  of  an  infant,  unless  apparently  beneficial  to  him,  is  either 
void  or  voidable.  It  was  the  ancient  doctrine  that  an  idiot  or  lunatic 
could  not  avoid  his  deed.  But  it  is  now  settled  that  the  deed  of  an  infant 
is  void,  and  also  that  of  a  lunatic,  unless  he  assent  to  it  on  recovering  his 
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And  if  the  title  be  such  that  judgment  creditors  could  chap,  xn. 
at  law  take  the  property  in  execution,  this  alone  will  en-  Jui^ment 

*      -^        '  '  creditors 

title  the  purchaser  to  require  their  concurrence ;  even  al-  '^ho  might 

*  ^  '  proceed  at 

though  equity  might  by  injunction  restrain  the  exercise  of  Jj,^^h*"they 
their  legal  right.(w)  SSSn^d 

And  where  it  is  a  term  of  the  contract  that  certain  spe-  ^^^,^^,j 
cified  persons  shall  concur,  the  vendor  cannot  decline  to  ™"^^ 
procure  their  concurrence  on  the  ground  that  they  are  in  i?Fid!?|!^* 
fact  unnecessary  parties.(t7) 

Upon  a  sale  by  a  mortgagee  under  a  valid  power  of  sale  frJJJ^5[. 
duly  exercised,  the  purchaser  cannot  require  the  concur-  ^"^of**^ 
rence  of  the  mortgagor  ]{w)  although  by  the  mortgage  SquiJTwi. 
deed  the  latter  agreed  to  join  in  any  sale,  if  required.(;2r)     mongi^rf 

Upon  the  sale  of  a  bankrupt's  estate,  he  is  usually  made  ^„^^jj^ 
to  convey  and  covenant  for  title  ;(y)  his  covenants,  how-  gf^®^5£! 
ever,  are  obviously  of  little  value ;  and  it  would  seem  that 
he  cannot  be  compelled  to  execute  the  conveyance  :{z)  but 
the  Court  of  Bankruptcy  is  empowered(a)  upon  the  appli- 
cation of  the  assignees,  or  of  the  purchaser,  if  the  bankrupt 

(u)  Craddock  v.  Piper,  14  Sim.  310. 

(v)  Benson  v.  Lambj  9  Beav.  502L 

(w)  Clay  v.  Sharpe,  Sug.  523 ;  AUen  v.  Martin,  5  Jur.  239,  R. 

(x)  Order  v.  Morgan,  18  Ves.  344. 

(y)  Sug.  706. 

(js)  3  Dav.  Conv.  413. 

(a)  See  12  &  13  Vict.  c.  106,  s.  148 ;  and  6  Geo.  IV.  c.  16,  s.  78. 

reason.  And  such  deeds  may  be  avoided  by  the  heirs  of  the  parties. 
Webster  v.  Woodford,  3  Day  Rep.  90 ;  Lazell  v.  Pinnick,  1  Tyler,  247 ;  Den 
V.  Moore,  2  South.  470. 

All  persons  may  be  grantees,  because  a  conveyance  is  presumed  to  be 
beneficial  to  the  purchaser.  Thus  an  insane  person,  or  an  idiot,  may 
be  a  grantee.  If  the  former  never  recover  his  reason,  or  after  recovering, 
never  affirm  the  deed,  his  heir  may  avoid  it.  But  an  affirmation  after 
such  recovery  renders  the  deed  unavoidable.  If  an  infant  purchase  lands 
he  is  bound,  unless  after  coming  of  age,  he  waive  or  dissent  from  the 
deed.  But  unless  he  affirm  it  after  coming  of  age,  his  heir  may  disaffirm 
it  An  alien  may  be  a  grantee  of  lands,  and  may  legally  hold  them,  until 
they  are  claimed  by  the  state  by  escheat.  A  married  woman  may  be  a 
grantee,  but  her  husband  may  dissent  from  the  deed,  and  defeat  the  estate. 
If  he  die  without  doing  it,  or  even  after  expressly  assenting,  the  wife  may 
waive  the  deed.  And  her  heirs  may  do  the  same  unless  she  assented 
after  the  husband's  death.     See  Hilliard  on  Real  Property,  vol.  2,  p. 

267,  273. 

39 
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Chap,  xn.  •shall  not  try  the  validity  of  the  adjudication,  or  if  there 
shall  have  been  a  verdict  at  law  establishing  its  validity, 
to  order  the  bankrupt  to  join  in  the  conveyance ;  and  if  he 
do  not  execute  it  within  the  time  directed  by  the  order, 
then  he,  and  all  persons  claiming  under  him,  will  be  stopped 
from  objecting  to  such  conveyance  ;  and  all  estate,  right, 
or  title,  which  he  had  in  the  property,  will  be  as  effectu- 
ally barred  as  if  such  conveyance  had  been  actually  exe- 
cuted by  him  :  the  order  would  appear  to  be  of  course  if  he 
do  not  dispute  the  validity  of  the  adjudication.(6)  It  seems 
doubtful  whether  a  purchaser  can,  in  ordinary  cases,  re- 
quire the  assignees  to  procure  such  an  order  unless  he  can 
throw  a  doubt  upon  the  validity  of  the  adjudication :  if  he 
himself  apply  for  it,  the  costs  would  seem  to  be  in  the  dis- 
cretion of  the  court.(c) 
whIirt?U  -^^  respects  dower,  in  cases  falling  under  the  new  law, 
JSjj '  the  concurrence  of  the  wife  is,  of  course,  unnecessary ; 
the  conveyance  by  the  husband  alone  being  a  sufficient 
bar  :[1]  in  cases  falling  under  the  old  law,  it  has  been  held 
Ajsignment  that  the  purchascr  could  not  insist  on  the  wife's  concur- 
ch^*l^'i£llrt  '^°c®  if  ^^  could  obtain  an  assignment  of  a  legal  term  for 
roiyon,Ma  years  Created  previously  to  the  right  of  dower  attaching 
upon  the  estate,  and  of  sufficient  duration  \{d)  inasmuch 
as,  if  the  wife  proceeded  for  her-  dower  at  law,  she  could 
recover  it  only  with  a  casset  executio  during  the  term,  and 
equity  would  not  remove  the  bar  :(c)  this,  however,  does 
not  seem  to  be  a  satisfactory  reason  for  the  doctrine  ;  as 

{b)  Ex  parU  Bradstock,  1  Mon.  D.  &  De  G.  118. 
(c)  See  note  to  9  Jarm.  Conv.  by  S.  261. 

{d)  Sug.  541  ;  Mole  v.  Smilk,  Jac.  490  j  MaundreU  v.  Maundrdl,  7  Ves. 
567 ;  10  Ves.  246. 
(0  Sug.  541. 

[1]  In  England,  the  wife  is  not  entitled  to  dower  in  lands  sold  by  the 
husband  in  his  lifetime,  or  devised  by  will,  or  declared  by  will,  to  be  ex- 
empt from  her  dower ;  and  all  partial  estates  and  interests  created  by  the 
husband,  by  any  disposition  or  will,  and  all  debts  and  incumbrances  to 
which  his  lands  are  liable,  are  declared  to  be  effectual  against  the  claim 
of  dower.  A  devise  of  any  estate  in  the  land  to  the  widow  bars  her  dow- 
er, unless  a  contrary  intention  be  declared,  but  not  a  beq[uest  of  personal 
estate,  unless  an  intention  to  that  effect  be  declared.  Stat.  3  &  4  Wm. 
IV.,  c.  105. 
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not  only  was  the  purchaser  obliged  to  iaciir  the  expense  chap-  xn. 
of  keeping  the  term  on  foot,  but  he  would  have  had  to  pay 
at  least  his  own  costs  at  law  in  the  event  of  the  dowress 
availing  herself  *of  her  legal  remedy :(/)  and  it  would  ap-  1*252] 
pear  that  a  purchaser  can  at  any  rate  require  the  vendor 
to  ascertain,  if  practicable,  whether  or  no  a  liability  to 
dower  exists,  and  is  not  bound  to  be  satisfied  with  a  reply 
that  if  such  liability  exist  he  may  protect  himself  by 
means  of  a  term.(§*)  It  has  been  recently  decided,  by  V. 
G.  K.  Bruce,  that  an  old  term  for  years  which  upon  a  pur- 
chase prior  to  the  1st  January,  1846,  (when  the  8  &;  9 
Yict.  c.  112(A)  came  into  operation,)  was  duly  assigned 
to  a  trustee  for  the  purchaser,  is  a  sufficient  protection  to 
a  sub-purchaser,  purchasing  on  or  after  the  1st  January, 
1846,  against  the  dower  of  the  wife  of  the  original  ven- 
dor ;(i)  but  such  a  term,  it  is  conceived,  would  be  no  pro- 
tection to  the  sub-purchaser  against  any  claim  to  dower 
by  the  wife  of  such  first  purchaser ;  supposing  him  to 
have  been  seised  in  fee  on  the  1st  January,  1846.  Where  joimurt. 
a  jointure  is  relied  on  in  bar  of  dower,  the  vendor,  it 
would  seem,  must  produce  a  satisfactory  title  to  the  join- 
ture land^A:)[l] 

(/)  See  Mr.  Jarman's  note,  1  Jarm.  Conv.  by  S.  508. 

ig)  Major  V.  Ward,  12  Jar.*473,  V.  C.  W. 

(h)  Rendering  the  assignment  of  satisfied  terms  unnecessary. 

(i)  Bass  y,  WeUsted,  12  Jur.  347. 

(*)  Sug.  542. 

[1]  The  provisions  of  the  27  Hen.  8,  c.  10,  relative  to  jointure,  have 
been  very  extensively  incorporated  into  the  law  of  this  country.  It  must 
take  effect  immediately  on  the  death  of  the  husband ;  and  must  be  for  the 
wife's  life,  and  be  made  and  declared  to  be  in  satisfaction  of  her  whole 
dower.  If  the  jointure  be  made  before  marriage,  it  bars  the  dower ;  but 
if  made  after  marriage,  the  wife,  on  the  death  of  her  husband,  has  her 
election,  to  accept  of  the  jointure,  or  to  renounce  it,  and  apply  for  her 
dower  at  common  law ;  and  if  she  be  at  any  time  lawfully  evicted  of  her 
jointure,  or  of  any  part  of  it,  she  may  repair  the  loss  or  deficiency,  by  re- 
sorting to  her  right  of  dower  at  common  law.  In  England,  adultery  is  no 
forfeiture  of  the  jointure,  or  of  articles  of  agreement  to  settle  a  jointure, 
though  it  be  a  bar  to  dower.  A  conveyance  to  trustees  for  the  use  of  the 
wife,  after  her  husband's  death,  is  in  point  of  law  no  jointure ;  but  such 
a  settlement,  if  in  other  respects  good,  will  be  enforced  in  Chancery  as  an 
equitable  bar  of  dower.  It  seems  that  a  jointure  on  an  infant  before  co- 
verture, bars  her  dower,  notwithstanding  her  infancy,  on  the  ground  of  its 
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Chap.  231. 

(3.)  As  to  the  recitals. 

2f^d  **  A  difference  exists  among  conveyancers  as  to  the  legi- 
^jacT  timate  use  of  recitals :  some  practitioners  employing  such 
only  as  will  give  an  insight  into  the  interests  and  objects 
of  the  parties  to  the  deed,  sufficient  to  render  the  subse- 
quent parts  clear  and  intelligible ;  while  others  introduce 
matter  which  although  clearly  irrelevant,  e.  g.,  the  recital 
of  the  probate  of  a  will  of  real  estate,  or  of  the  places  of 
burials,  marriages,  and  baptisms,  d^c,  is  yet  calculated  to 
save  trouble  upon  future  investigations  of  the  title :  it  is 
[*253J  .  submitted,  that,  as  a  general  rule,  no  recital  *should  be 
admitted  which  has  not  a  logical  connection  with  some 
operative  part  of  the  draft,  and  that  the  purpose  of  the 
other  class  of  recitals  may  be  well  answered  by  a  memo- 
randum indorsed  on  the  deed,  and  signed  by  the  parties 
conversant  with  the  facts.[l] 

being  a  provision  by  the  husband,  for  the  wife's  support ;  and  the  assent 
of  the  wife  has  been  held  not  to  be  an  operative  circumstance,  though  the 
ante-nuptial  contract  be  executed  by  the  infant  in  the  presence  of  his 
guardian.  An  equitable  jointure,  or  a  competent  provision  for  the  wife, 
in  lieu  of  dower,  if  assented  to  by  the  father,  or  the  guardian  Of  the  infant, 
before  marriage  will  also  constitute  an  equitable  bar.  But  the  convey- 
ance before  marriage,  of  an  estate  to  the  wife,  to  continue  during  widow- 
hood, by  way  of  jointure,  or  if  made  to  depend  on  any  other  condition, 
will  not  bar  her  dower,  even  if  she  be  an  adult,  unless  when  a  widow,  she 
enters  and  accepts  the  qualified  freehold.  In  New  York,  it  is  provided 
by  statute,  that  if  ''  an  estate  in  lands  be  conveyed  to  a  person  and  his 
intended  wife,  or  to  such  intended  wife  alone,  or  to  any  other  person  in 
trust  for  such  person  and  his  intended  wife,  or  in  trust,  for  such  wife  alone, 
for  the  purpose  of  creating  a  jointure  for  such  intended  wife  and  with  her 
assent,  such  jointure  shall  be  a  bar  to  any  right  or  claim  of  dower ;  and 
the  evidence  of  the  assent  of  the  wife,  shall  be,  by  her  becoming  a  party 
to  the  conveyance,  if  of  age,  and  if  an  infant,  by  her  joining  with  her 
father  or  guardian  therein."  N.  Y.  R.  S.  vol.  1,  741,  sees.  9  and  10.  The 
Stat.  27  Hen.  VIII.  has  been  substantially  adopted  in  Massachusetts, 
Connecticut,  Pennsylvania,  Ohio,  and  South  Carolina."  See  4  Kent  Com. 
54,  55,  56,  57. 

[1]  The  recital  in  a  deed  is  a  part  not  absolutely  necessary,  but  com- 
monly used  to  explain  the  title  of  the  grantor,  and  the  circumstances  and 
reasons  of  the  conveyance.  The  recitals,  are  a  key  to  the  construction 
where  the  operative  part  is  doubtfully  expressed ;  and  they  are  not  to  con- 
trol the  latter,  though  less  specific  than  the  recital,  where  the  plain  intent 
would  be  thereby  defeated.  Ode  v.  Patterson,  25  Wend.  456  j  Schermer- 
kom  T.  Negus^  2  Hill,  335;  PoweU  v.  PoweU^  5  Dana,  170;  Hancock  v. 
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So,  in  disentailing  deeds,  whose  statutory  effect  is  inde-  ^*p-  "^- 
pendent,  not  only  of  the  motives,  but  even  of  the  expressed  dSrawIin 
intention  of  the  parties,(w)  recitals  seem  to  be  in  general  JJTiSSSiii? 
useless,  and  therefore  inexpedient ;  especially,  since  the 
enrolment  of  these  conveyances  in  a  public  office  is  open 
to  all  the  objections,  and  is  attended  by  few  of  the  bene- 
fits, incident  to  registration  of  titles  under  the  protective 
statutes :  a  simple  conveyance  by  A.  of  a  specified  estate, 
or  of  all  the  lands  held  by  him  as  tenant  in  tail  under  a 
specified  settlement  or  in  a  specified  locality,  and  the 
mere  consent  of  B.  as  protector,  either  generally  or  under 
the  limitations  of  any  specified  instrument,  are  quite  as 
effective,  and  in  the  general  as  intelligible,  as  they  would 
be  if  preceded  by  the  most  elaborate  statement  of  the  pre- 
vious title,  or  of  the  motives  which  induce  the  parties  to 
do  that  which,  when  done,  takes  effect  without  any  regard 
to  motive. 

In  a  late  case,  a  question  was  raised  and  not  decided,  2u«*"wK^' 
whether,  when  a  purchase-deed  contained  a  recital  of  the  ^^^^' 

eetopi 
therei 
(m)  See  3  and  4  WiU.  IV.  c.  74,  s.  31. 


eetopped 

IDJ. 


Byrne,  5  Dana,  514 ;  Doe  v.  Porter^  3  Pike,  18 ;  Crosby  v.  Chase,  5  Shepl. 
Rep.  369.  A  general  recital  in  a  deed  will  not  conclude  a  party,  though 
a  recital  of  a  particular  fact  may  estop.  Huntington  y.  Haveru,  5  Johns. 
Ch.  Rep.  23, 36.  It  is  a  well  settled  rule  of  construction,  that  a  recital 
cannot  control  the  plain  words  of  the  granting  part  of  a  deed.  lb.  As, 
where  a  deed  of  assignment  by  a  debtor,  in  trust  for  his  creditors,  recited 
that  the  debtor  was  desirous  to  convey  his  property  to  secure  three  of  his 
creditors  who  were  mentioned  by  name,  in  full,  and  the  residue  for  the 
benefit  of  his  other  creditors ;  and,  in  the  body  of  the  deed,  the  assignment 
was  expressed  to  be  in  trust  to  pay  and  satisfy  those  three  creditors,  and 
three  others  who  were  named,  and  the  surplus  to  be  divided  among  the 
other  creditors,  it  was  held,  that  the  three  creditors  named  in  the  recital 
were  only  entitled  to  be  paid  rateably  with  the  other  three  creditors  men- 
tioned in  the  body  of  the  deed,  in  proportion  to  their  demands.  lb.  The 
recitals  in  a  deed — so  far  as  its  effect  and  operation,  the  responsibilities 
and  obligations  arising  under  it,  come  in  question,  are  conclusive  as  to 
the  value  of  the  consideration — not  as  to  its  nature  or  quality.  5  Dana, 
170.  To  give  a  deed  any  sensible  operation,  it  must  describe  the  subject 
matter  of  the  conveyance,  so  as  to  denote,  upon  the  instrument,  what  it  is 
in  particular,  or  by  a  reference  to  something  else  which  will  render  it 
certain.  The  want  of  such  a  description  or  reference  in  a  deed,  is  a  de- 
fect which  renders  it  totally  inoperative.  Kea  v.  Robeson,  5  Iredell's  Eq. 
Rep.  373.    See  American  Chancery  Digest^  by  Waterman,  vol.  S,  p.  2. 
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Chap.  xn. 


Whether 

written 

tt^reement 

■houid  be 

recited  in 

•ubeequent 

deed. 


Kecttale  of 
objections  in 
deed  of 
eonflnoa- 
tioiik 


vendor's  title,  the  purchaser  upon  being  evicted  was  not 
estopped  from  questioning  the  accuracy  of  snch  recital  in 
an  action  on  the  covenants  for  title  :(n)  the  contrary  ap- 
pears, however,  to  have  been  decided  in  a  later  case  (o) 
where  the  court  held  that  where  a  recital  is  intended  to 
be  the  statement  of  one  party  only,  the  estoppel  is  confin- 
ed  to  that  party ;  and  the  intention  is  to  be  gather  from 
construing  the  instrument. 

'Where  a  deed  is  executed  pursuant  to  a  written  agree- 
ment, it  is  generally  inexpedient  to  recite  that  agreement, 
and  so  bring  it  upon  the  title,  unless  it  be  material  to  the 
full  operation  or  validity  of  the  deed ;  as  in  the  case  of  a 
post-nuptial  settlement,  where  it  is  generally  proper  to  re- 
cite prior  articles,  in  order  to  show  that  the  settlement  is 
not  voluntary. 

Where  a  person  executes  a  deed  for  the  purpose  of  re- 
moving objections  to  the  title,  and  the  deed  merely  men- 
tions their  existence,  without  specifying  them  or  showing 
that  objections  have  been  withheld  from  him,  and  he  asks 
no  questions,  he  will,  as  between  himself  and  the  pur- 
chaser, be  bound,  although  in  fact  unaware  of  their  real 
nature  :{p)  and  it  is  presumed,  that  a  person  executing 
such  a  general  confirmation,  even  although  in  fact  de- 
ceived as  to  the  real  nature  of  the  objections,  would  be 
bound,  if  the  purchaser  had  no  notice  of  the  deception :  a 
general  confirmation  would  appear  to  be  the  most  eligible 
for  the  purchaser;  but  the  party  confirming  should  insist 
on  the  particular  objections  being  specified,  and  should  in 
terms  confine  his  confirmation  to  their  removal. 


Comiden* 


(4.)  As  to  the  considercUion[i] — words  of  conveyance — 

and  parcels. 

Care  must  be  taken  in  preparing  the  deed  to  state  truly 


(«)  Young  Y.Rat7icock,TC.B.  ^10. 

lo)  StronghiU  v.  Buck,  15  L.  T.  22,  CL  B. ;  14  Jur.  741. 

Ip)  8Ves.431. 


[1]  Though  a  consideration  is  in  general  essential  to  every  deed,  a  gift 
or  voluntary  conveyance  will  be  valid  as  between  the  parties,  and  can 
only  be  questioned  in  certain  cases  when  the  rights  of  creditors  and  sob- 
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the  consideration  paid  by  the  purchaser,  and  upon  which  chap.  xn. 
od  valorem  duty  will  have  to  be  paid ;  as  the  omission  to  {JJ^^iJi^. 

sequent  purchasers  are  concerned.  In  the  State  of  New-York,  every  con- 
veyance of  any  estate  or  interest  in  lands,  made  with  intent  to  defraud 
prior  or  subsequent  purchasers,  for  a  valuable  consideration,  are  void  as 
against  them,  unless  they  had  actual  or  legal  notice  of  the  fraud  at  the 
time  of  the  purchase ;  and  even  then,  the  conveyance  is  void  as  against 
such  purchaser,  if  the  grantee  in  the  voluntary  conveyance,  or  the  person 
to  be  benefitted  by  it,  was  privy  to  the  fraud.  N.  Y.  R.  S.  vol.  2,  p.  134. 
And  every  conveyance,  with  a  power  of  revocation  or  alteration  reserved 
to  the  grantor,  is  equally  fraudulent  and  void,  as  against  such  purchas- 
ers. Furthermore,  it  is  a  misdemeanor  to  be  a  party  or  privy  to  any  cdbi- 
veyance  or  assignment  of  any  interest  in  lands,  goods,  or  things  in  action, 
or  any  rents  or  profits  issuing  therefrom,  or  to  any  charge  in  any  such  es- 
tate or  interest  with  intent  to  defraud  prior  or  subsequent  purchasers,  or 
to  delay,  hinder,  or  defraud  creditors.  2  N.  Y.  R.  S.  690,  sec.  3.  But  no 
conveyance  is  to  be  deemed  fraudulent  as  against  creditors  or  purchasers, 
solely  on  the  ground  that  it  was  not  founded  on  a  valuable  consideration. 
lb.  vol.  2,  p.  137,  sec.  4.  And  it  seems  that  a  bona  fide  purchaser,  for 
valuable  consideration  is  protected,  whether  he  purchases  from  a  fraudu- 
lent grantor  or  a  fraudulent  grantee ;  and  that  there  is  no  difference,  in 
this  respect,  between  a  deed  to  defraud  subsequent  creditors,  and  one  to  de- 
fraud subsequent  purchasers.  AivdeTitm  v.  Roberts^  18  Johns.  Rep.  515 . 
Bridge  v.  Eggleston^  14  Mass.  Rep.  245;  Been  y.  Smithy  2  Mason,  252; 
SoTnes  V.  Brower,  2  Pick.  184 ;  Martin  v.  Cowles,  1  Dev.  &  Bat.  29;  VioleU 
V.  VioleUy  2  Dana,  324 ;  Price  v.  Jenkin,  4  Watt's  Rep.  85. 

At  common  law,  a  deed  was  valid  without  consideration,  whether  it 
were  a  conveyance  of  land  or  a  contract  for  the  pajrment  of  money ;  for, 
being  made  with  deliberation,  the  will  of  the  party  alone  was  regarded  as 
consideration  sufficient.  So  a  feoffment  was  valid  without  consideration ; 
or  if  any  was  implied  it  was  the  feudal  duty  or  service  resulting  to  the 
grantor.  And  in  Massachusetts  and  Maine,  it  seems  a  deed  may  be  con- 
strued as  a  feoffment  where  the  fntent  so  requires.  Marshall  v.  JFHsh^  6 
Mass.  Rep.  24 ;  Ejnery  v.  Chase,  5  Greenl.  232 ;  Green  v.  TTumas,  2  Fairf. 
321. 

Where  the  consideration  of  a  deed  is  paid  to  a  third  person  by  direction  ' 
of  the  grantor,  this  is  equivalent  to  a  payment  to  the  grantor  himself.   And 
even  a  subsequent  assent  to  this  form  of  payment  has  been  held  to  have 
the  same  effect.    Lithgow  v.  Kavenagh,  9  Mass.  177;  7  Gill  &  John« 
661-7. 

The  consideration  is  of  two  kinds — good  or  valuable.  Money  is  the 
most  common  valuable  consideration;  but  it  may  consist  in  marriage 
also,  which  is  regarded  in  law,  in  the  light  of  a  pecuniary  advancement 
A  good  consideration  is  commonly  the  affection  which  a  man  has  for  his 
children  or  relatives,  and  his  desire  to  promote  their  interest.  Equity  con- 
siders the  relation  of  parent  and  child  as  the  foundation  of  a  moral  obliga- 
tion, and  the  latter  as  a  creditor  of  the  former.  Payment  of  a  debt  is 
sometimes  classed  as  a  good  consideration.  2  Hilliard  on  Real  Property, 
275. 
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^*P'™'  do  80,  although  it  will  not  affect  the  snfficiency  of  the  stamp 
or  the  validity  of  the  deed,(f )  will  expose  the  parties 

(q)  Tilsley  on  Stamps,  1st  ed.  250. 

Where  a  deed  is  made  in  consideration  of  "  natnral  love  and  affection," 
and  the  farther  consideration  of  "  one  dollar,"  parol  proof  may  be  admit- 
ted of  other  yalaable  considerations.    Harvey  y.  Alexander ^  1  Randolph, 
219.    A  wife's  parting  with  her  dower  right  in  real  property,  fonns  a  suffi- 
cient consideration  for  a  subsequent  deed  convejring  other  property  for  her 
benefit  lb.    The  parties  to  a  deed  are  estopped  from  denying  the  consid- 
eration stated  in  it.    But  it  seems  another  auxiliary  consideration  may 
be  proved.   PoweU  v.  Monson  <f>  BrimJUid  Man,  Co.^  3  Mason,  347.    "  One 
dollar"  consideration  in  a  deed  of  trust,  though  sufficient  against  grantor 
as  against  creditors,  is  looked  on  as  nominal  only.     Ward  v.  Trotter,  3 
Monroe,  3.    But  sufficiency  of  consideration  will  not  avail  when  the  in- 
tention is  fraudulent  and  imlawful,  for  it  is  this  which  vitiates  the  deed, 
lb.  RusseWs  heirs  v.  RusseU,  4  Dana,  42.    Although  personal  property  ac- 
quired by  marriage,  cannot  be  considered  a  valuable  consideration  to  sup- 
port a  subsequent  deed  for  the  benefit  of  the  wife,  yet  it  is  a  meritorious 
consideration,  and  the  deed  will  be  supported  or  set  aside,  according  to 
circumstances.    Harvey  v.  Alexander,  1  Randolph,  219.    In  order  to  make 
a  valid  conveyance  of  land  under  the  statute  of  uses,  it  is  sufficient  if  any 
good  consideration  appears  upon  the  face  of  the  deed.  Bank  United  States 
V.  Housman,  6  Paige,  526.    A  deed  without  any  consideration  at  its  execu- 
tion, may  be  supported  by  parol  proof  of  a  subsequent  valuable  consider- 
ation.   Banks  v.  Brown  et  al.,  2  Hill,  563.    The  relationship  between  the 
parties  is  sufficient  to  uphold  a  deed  made  "  in  consideration  of  love  and 
affection,"  from  a  husband  and  his  wife  to  the  husband  of  her  sister. 
Blakenby  v.  Haiton  et  al.^  3  Dana,  521.    A  deed  which  purports  to  have 
been  made  and  executed  for  divers  good  and  valuable  causes  and  consid- 
erations, and  also  in  consideration  of  the  sum  of  ten  dollars,  lawful  money 
of  the  United  States,  to  the  grantor  of  the  land,  paid  by  the  grantee,  is 
legally  operative  as  a  deed  of  bargain  and  sale.    Maccubbin  v.  CrornvxU, 
7  Gill  A>  Johns.  157.    The  liability  of  a  grantee,  as  a  surety  for  the  gran- 
tor, is  a  good  consideration  to  support  an  absolute  conveyance  of  land 
against  a  creditor  of  the  grantor.    Buffum  v.  Green,  5  N.  H.  Rep.  71. 
The  acknowledgment  of  consideration  in  a  deed  is  no  estoppel.    The 
true  consideration  may  be  proved  by  parol.     Hickman  v.  McCurdy^ 
6  J.  J.  Marsh.  Rep.  555.    The  actual  payment  of  the  nominal  considera- 
tion expressed  in  a  deed,  is  not  necessary  to  the  validity  of  such  deed.    It 
is  sufficient  if  it  is  stated  in  the  deed  to  have  been  paid,  as  the  considera- 
tion thereof.    Meriam  v.  Harsen,  2  Barb.  Ch.  Rep.  232.    As  between  the 
parties  to  a  conveyance,  where  a  mere  nominal  consideration  is  expressed 
in  such  conveyance  for  the  purpose  of  supporting  it,  a  court  ought  not  to 
allow  proof  to  be  given  of  the  non-payment  of  any  consideration  in  order 
to  destroy  the  deed.    lb.     [Vide  6  Paige's  Rep.  526 ;  Shep.  Touch.  222.] 
An  acknowledgment  in  a  deed  of  conveyance,  that  the  consideration 
money  has  been  paid,  cannot  be  Contradicted  for  the  purpose  of  defeating 
the  conveyance,  but  for  any  other  purpose,  it  may  be  contradicted  like 
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who  prepare  the  deed  to  severe  penalties,  and  the  vendor  chap.  m 
to  an  action  by  the  purchaser  for  the,  return  of  the  Unex- 
pressed consideration  ;(r)  where  fixtures,  standing  'timber,      [*255] 
or  any  other  parts  of  the  inheritance  are  taken  at  a  valu-  ^i^mix- 
ation,  its  amount  must  be  included  in  the  consideration ;  i^?t"ftcT 
but  moveable  chattels  which  pass  by  djslivery  may  be  a«  to  chat. 
handed  over,  and  receipts  may  be.gjyen  for  them  and  for  bjifourwy. 
their  price ;  if,  however,  they  be  for  any  reason  assigned 
by  deed,  the  ad  valorem  duty  attaches,  and  their  price 
must  be  stated:  and  it  would  appear  from  a  recent  case  Redtaior 

'  *  ^  Bala— ita 

that  the  recital  in  a  deed  of  such  sale  and  delivery  (which  efl^ct- 
has  been  very  frequent  in  practice)  renders  the  duty -pay- 
able, unless  the  articles  are  of  such  a  kind  as  would  come 
under  the  description  of  goods,  wares,  or  merchandize.(5)» 
Upon  the  purchase  of  an  equity  of  redemption  the  mort- 
gage debt  is  subject  to  duty,  and  its  existence  must  there- 
fore appear  upon  the  face  of  the  deed  :{t)  where  free-  Apportion- 
holds  or  leaseholds  are  purchased  together  with  copyholds,  [j^"^*^*** 
at  an  entire  price,  it  is  necessary,  for  the  purposes  of  the  £J^h"SJ*^ 
stamp  act,(w)  to  apportion  the  price  between  the  copyholds  ^tpntj. 
and  the  other  property  ;{t)  and  this  may  be  done  so  as  to 
reduce  the  duty  to  a  minimum,  without  any  regard  to  the 
actual  relative  value  of  the  estates ;  so,  where  estates  are 
purchased  by  two  or  more  at  an  entire  sum,  and  the  pur- 
chasers take  separate  conveyances,  or  where  estates  of  dif- 
ferent tenures  or  held  under  different  titles  are  purchased 
at  an  entire  sum,  but  are  conveyed  to  the  purchaser  sepa- 
rately by  separate  instruments,  the  purchase-money  may, 

(r)  See  48  Geo.  ffl.  c.  149,  as.  22  to  36 ;  55  Geo.  III.  c.  184,  s.  8 ;  GingeU 
V.  Purkins,  19  L.  J.,  N.  S.  Exch.  129.  See  also  13  and  14  Vict.  c.  97,  s  10, 
remitting  penalties  incurred  prior  to  the  20th  March,  1850,  in  respect  to 
the  omission  from  leases  of  the  compensation  paid  by  the  lessee  to  the 
party  who  held  the  original  agreement  for  the  lease;  see  AU.-Gen.  v. 
Brown,  3  Exch.  662. 

(5)  HarsfaU  v.  Hey,  2  Exch.  778. 

(0  55  Geo.  III.  c.  184,  Sched.  title  "  Conveyance." 

(tt)  Inasmuch  as  the  duty  upon  the  copyholds  is  charged  on  the  surren- 
der. 


any  other  receipt.    PrUckard  v.  Brown,  4  N.  H.  Rep.  397.    (See  Ameri- 
can Ch.  Digest,  by  Waterman,  vol.  2,  p.  4.) 
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for  the  purpose  of  diminisbiog  the  duty,  be  apportioned  on 
the  fkce  of  the  conveyances  without  regard  to  the  actual 
value  of  the  estate,  or  (in  the  case  of  there  being  several 
'purchasers)  to  the  pecuniary  arrangements  between  the 
parties :  but  under  the  new  scale  of  duties  only  a  very 
trifling  saving  c^n  be  thus  eff^ted. 

And  where  before  l^  llth  October,  1850,(w)  the  con- 
sideration was  the  actual  transfer  of  a  sum  of  stock,  or  the 
grant  of  an  annuity  or  rent-charge  of  uncertain  duration, 
as  no  €ul  valorem  duty  was  payable,  no  penal  liability  was 
incurred  by  oipitting  ^to  state,  or  by  misstating  the  con- 
sideration :  and  this  seems  to  be  still  the  case  as  respects 
the  grant  of  the  annuity  or  rent-charge ;  but  under  the 
late  act,  where  the  consideration  consists  wholly  or  in 
part  of  any  stock  or  security,  the  value  thereof  is  to  be 
considered  as  purchase- money,  and  to  be  stated  in  the 
conveyance ;  and  is  to  be  ascertained  as  follows,  viz.,  in 
the  case  of  stock  in  any  of  the  public  funds,  or  any  Gov* 
ernment  debenture  or  stock  of  the  Bank  of  England  or 
Bank  of  Ireland,  or  any  debenture  or  stock  of  any  corpo- 
ration, company,  society,  or  persons  or  person,  payable 
only  at  the  will  of  the  debtor,  according  to  the  average 
selling  price  thereof  respectively,  on  the  day  or  on  either 
of  the  ten  days  preceding  the  date  of  the  conveyance,  or 
if  no  sale  shall  have  taken  place  within  such  ten  days 
then  according  to  the  average  selling  price  thereof  on  the 
day  of  the  last  preceding  sale  ;  and  in  the  case  of  a  mort- 
gage, judgment,  or  bond,  or  a  debenture,  the  amount 
whereof  shall  be  recoverable  by  the  holder,  or  any  other 
security  whatsoever,  whether  payable  in  money  or  other- 
wise, then  according  to  the  sum  due  thereon  for  both 
principal  and  interest.(ar) 

In  the  case  of  a  conveyance  under  the  Lands  Clauses 
•Consolidation  Act,  or  any  Act  of  Parliament  containing 


(ic)  This  date  should  be  inserted,  sHpra^  p.  109,  instead  of  10th  Oct 
(j)  Schedule  to  13  &  14  Vict.  c.  97;  qutgre^  whether  either  this  or  the 
freneral  Stamp  Act  provides  for  the  case  of  a  conveyance  in  satisfaction 
of  a  simple-contract  debt  already  hona  fide  due  to  the  purchaser  1  Sec, 
however,  Gingell  v.  Purkins,  19  L.  J.  N.  S.  Exch.  129.  As  to  the  amount 
of  duty,  see  next  Chapter. 
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similar  provisions,  care  should,  of  course,  be  taken,  that  ^''*p-  ^'' 
the  sum  expressed  to  be  paid  as  the  consideration  for  the  "o* rJS^ 
purchase  of  land,'does  not  include  money  paid  merely  by  ^'^^'^y- 
way  of  compensation  for  damage  to  adjacent  property ;     • 
as. the  latter  amount  is  not  subject  to  duty. 

Except  in  the  case  of  a  feoffment  (a  mode  of  convey-  2S?S\wd 
ance  which  is  seldom  adopted  except  on  sales  by  a  cor-  Jcif  teni"" 
poration)  it  has  become  unusual  to  insert  the  operative 
words  of  conveyance  in  the  past  as  well  as  in  the  pi:^- 
sent  tense.(y) 

The  reference  to  the  statute  which  rendered  a  lease  for  Reference 

to  Act  dit* 

a  year  unnecessary,  although  still  of  frequent  occurrence,  P^*yf^ 
is  rendered  useless  by  the  subsequent  enactment,  that  all  ^1;JS^" 
corporeal  tenements  and  hereditaments  shall,  as  regards 
the  conveyance  of  the  immediate  freehold  thereof,  be  held 
to  lie  in  grant  as  well  as  in  livery.(j2r) 

It  is  still  the  general  practice,  even  when  the  purchaser  Dower  am 
has  no  wife  to  whom  he  was  married  before  the  late  to  be  id- 

■erted. 

dower  act  came  into  operation,  to  convey  the  estate,  if 
freehold  *of  inheritance,  to  the  ordinary  uses  to  bar  dower,      [*258] 
in  order  to  avoid  the  necessity,  on  future  sales,  of  proving 
the  non-existence  of  any  such  wife  ;  where,  however,  the 

As  to  fomu 
ofconvcy- 
(y)  Freehold  lands  ia  possession  in  the  Aostralian  Colonies  are,  it  is  ance  in  ihtt 

understood,  generally  conveyed  by  feoffment.  As  to  real  property  in  the 
East  Indies,  see  Freeman  v.  Fairlle^  1  Moore's  Ind.  App.  305 ;  and  Gar- 
dintr  V.  F^Uf  I  J.  Sl  W.  22.  Except  in  Calcutta,  and  those  localities 
where  land  has  been  acquired  and  subsequently  sold  by  the  Indian  Gov- 
ernment, there  does  not  appear  to  be  any  real  estate  which  can  be  con- 
sidered as  held  in  fee  simple ;  the  ordinary  English  conveyaoces  are, 
however,  generally  adopted  in  transactions  between  Europeans ;  of  coarse, 
in  preparing  in  England  a  conveyance  of  land  in  India,  treated  as  free- 
hold, the  recent  acts  would  not  enable  the  draftsman  to  dispense  with  a 
lease  for  a  year ;  as  to  the  forms  of  conveyance  in  the  North  American 
Colonies,  and  West  India  Islands,  see  appendix  to  Burton's  Compendium, 
and  2  Jarm.  Conv.  by  S.  398  et  seq.  Our  courts  will  apply  the  general 
law  of  this  country  (being  abstractedly  just,  and  not  exclusively  founded 
on  any  peculiar  or  technical  rule)  to  questions  relating  to  land  in  a  colony 
where  a  different  system  of  jurisprudence  prevails,  unless  it  is  shown  or 
suggested  that  the  laws  of  the  colony  are  diffjrent  on  the  point  in  ques- 
tion: Bendnck  v.  WiUinJt,  2  Ha.  1.  As  to  the  assurance  of  customary 
freeholds,  see  the  late  case  of  Graham,  v.  Jjickson,  6  0.  B.  811,  and  autho- 
rities there  cited, 
(c)  8  &  9  Vict.  c.  106,  s.  2. 
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draftsman  is  aware  that  no  such  wife  exists,  it  seems  to 
be  sufficient  to  recite  the  fact;  the  purchaser  himsetf 
should,  if  practicable,  be  the  releasee  or  feoffee  to  uses. 
•  In  describing  the  parcels,  a  description  by  reference  to 
a  schedule,  or  to  a  schedule  and  map,  has  become  as 
usual  as  it  is  convenient.(a)  It  has  been  held  that  the 
steward  of  a  manor  may  insist  upon  a  surrender  contain- 
ing a  substantive  description  of  the  tenements,  and  may 
object  to  a  mere  reference  to  the  description  in  a  former 
surrender.(6) 

In  a  conveyance  to  a  Railway  or  Waterworks  Com- 
pany, if  within  the  provisions  of  the  recent  consolidation 
acts,  care  must  be  taken  to  specify  the  mines  and  miner- 
als, if  intended  to  be  included ;  for,  unless  actually  speci- 
fied, they  will  not  pass.(c) 


CoTentnis 
for  title. 


(6.)  As  to  the  covenants.[l] 

The  covenants  for  title  are  that  part  of  the  draft  upon 
which  disputes  and  questions  of  difficulty  most  frequent- 

(a)  See,  as  to  the  effect  of  a  variance  between  a  schedule  to  a  convey- 
ance and  an  indorsed  map,  Llewellyn  v.  Earl  of  Jersey ^  11  M.  &  W. 
183 ;  and,  as  to  the  schedule  and  map  restricting  the  description  in  the 
body  of  the  deed,  Barton  v.  Dawes^  19  L.  J.  302.  See,  too,  the  1st  Report 
of  the  present  Registration  Commissioners,  reconmiending  maps  as  the 
basis  of  a  General  Register. 

{b)  The  Queen  Ijord  of  the  Manor  of  Bishop's  Stoke,  8  Dowl.  P.  C.  608. 

(c)  See  8  A  9  Vict.  c.  20,  s.  77 ;  10  &  11  Vict.  c.  17,  s.  18. 


(1]  A  covenant  may  be  defined  an  agreement  or  obligation,  by  deed, 
to  do,  or  abstain  from  some  act.  It  is  said  a  covenant  differs  from  a  de- 
feasance, in  that  the  latter  provides  for  its  own  execution,  or  terminates 
in  itself,  while  a  covenant  is  something  to  be  performed  by  the  party  cove- 
naming.  Bat  a  covenant  may  engage  that  something  has  been  already 
done.  And  a  covenant  of  this  description,  may  in  certain  cases,  operate 
prospectively.  Hence,  if  an  oflQLcer  selling  real  estate  on  eiecution  cove- 
nants that  his  proceedings  have  been  according  to  law,  a  subsequent 
neglect  to  return  the  execution,  is  a  breach  of  such  covenant.  Hilliard 
on  Real  Property,  vol.  2,  p.  363. 

In  New  York,  no  covenants  can  be  implied  in  any  conveyance  of  real 
estate  whether  such  conveyance  contain  special  covenants  or  not.  N.  Y. 
R.  S.  vol.  I,  738.  sec.  140. 

The  usual  personal  covenants  inserted  in  a  conveyance  of  the  fee  are 
1.  That  the  grantor  is  lawfully  seized;  2.    That  he  has  good  right  to 
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Ijr  arise ;  they  are  of  considerable,  although,  perhaps,  to  ^**p-^^-  .       J^^# 
a  purchaser,  of  rather  o^er-estimated  importance  to  the  uSlbfoSML  •  v  *  «.    |   « 
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convey ;  3.  That  the  land  is  free  from  incumbrances ;  4.  That  the  grante^  ^ 

shall  quietly  enjoy;  5.  That  the  grantor  will  warrant  and  defend  the  ^     '  '•  T 

title  agaimst  all  lawful  claims.    The  covenant  of  seizin,  and  of  a  right  < 

to  convey,  and  that  the  land  is  free  from  incumbrances,  are  personal  cove-  •  , 

nants,  not  running  with  the  land,  or  passing  to  the  assignee ;  for  if  not 
true  there  is  a  breach  of  them  as  soon  as  the^  deed  is  executed,  and  they 
become  ehoses  in  action  which  are  not  technically  assignable.    But  the 
covenant  of  warranty,  and  the  covenant  for  quiet  enjoyment  are  prospec- 
tive, and  an  actual  ouster  or  eviction  is  necessary  to  constitute  a  breach 
of  them.    They  are  consequently  in  the  nature  of  real  covenants,  and 
they  run  with  the  land  conveyed,  and  descend  to  heirs,  and  vest  in  as- 
signees or  the  purchaser.    The  general  covenant  that  the  grantor  will 
warrant  and  defend  the  title  is  also  a  personal  covenant,  binding  on  the 
personal  representatives  of  the  covenantor.    To  make  a  covenant  run  . 
with  the  land,  there  must  be  a  subsisting  priority  of  estate,  between  th^ 
covenanting  parties.    A  covenant  to  pay  rent  or  to  produce  title  deeds,  or 
for  renewal,  are  covenants  running  with  the  land.    All  covenants  con- 
cerning title  run  with  the  land,  with  the  exception  of  those  that  are  broken 
before  the  land  passes.    4  Kent,  470, 471r  473,  473. 

"  In  Pennsylvania,  Delaware,  Illinois,  Indiana,  Missouri,  Mississippi, 
and  Alabama,  it  is  declared  by  statute  that  the  words,  grant,  bargain  and 
sell  in  a  conveyance  in  fee,  shall,  unless  specially  restrained,  amount  to  a 
covenant  that  the  grantor  was  seized  of  an  estate  in  fee,  freed  from  en- 
cumbrances done  or  suffered  by  him,  and  for  quiet  enjoyment  as  against 
his  acts.  But  in  Pennsylvania,  in  the  case  of  Granty  v.  Ewalk^  2  Bin- 
ney's  Rep.  95,  it  was  adjudged  that  those  words  in  the  statute  of  1715,  and 
the  decision  will  equally  apply  to  the  same  statutory  language  in  the 
other  states,  did  not  amount  to  a  general  warranty,  but  merely  to  a  cove- 
nant that  the  grantor  had  not  done  any  act,  nor  created  any  incumbrance, 
whereby  the  estate  might  be  defeated.  Upon  this  construction,  the  words 
of  the  statute,  are  divested  of  all  dangerous  tendency ;  and  they  amount 
to  no  more  than  did  the  provision  in  the  English  statute  of  6  Anne,  c.  35, 
sec.  30,  upon  the  same  worft.  It  may  not  be  very  inconvenient  that  those 
granting  words,  should  imply  a  covenant  against  the  secret  acts  of  the 
grantor;  but  beyond  that  point,  there  is  great  danger  of  imposition,  upon 
the  ignorant  and  the  unwary,  if  any  covenant  be  implied  that  it  is  not 
stipulated  in  clear  and  precise  terms.  In  New  York  it  was  decided  in 
the  case  of  Frost  v.  Raymond^  2  Caines'  iCep.  188  and  proved,  by  an  ex- 
amination of  the  authorities,  that  the  words,  "  grant,  bargain,  sell,  alien, 
and  confirm"  did  not  imply  a  covenant  of  title  in  a  conveyance  in  fee ; 
though  the  word  "  grant,"  or  the  word  "  demise,"  would  imply  a  cove- 
nant of  tiUe,  in  a  lease  for  years.  The  word  "  give,"  it  was  also  shown, 
in  that  case,  would  amount  to  an  implied  warranty  during  the  life  of  the 
feoffor.  But  this  doctrine,  though  deemed  sound  and  applicable  in  those 
states  which  continue  to  be  governed  on  this  point,  by  the  common  law 
has  ceased  to  have  any  operation  in  New  York  under  the  provision  in 
the  Revised  Statutes.    In  North  Carolina,  and  Alabama,  the  words  "  give, 
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^^'"'^'"-  soUcilor  ikey  are  important  inasmuch  as  he  will  be  rc- 

*     '^SSSr,       sponsible  to  his  client  for  pennitting  him  unknowingly 

*      '  to  eater  fnto  improper  covenants  ][d)  or  for  nor  seca- 

I  ^        fing  to  him  those  to  which  he  is  entitled  from  the  other 

f*259]  •A  vendor,  if  the  absolute  beneficial  owner,  enters  into 

?*'*t?^  ^®  usual  covenants  that  he  has  good  right  to  appoint  and 

♦  2j  ***'^'    ^'®*^*®»  assign,  or  surrender  (as  the  case  may  be,  according 

^  as  the  estate  is  freehold,  feasehold,or  copyhold,)  for  quiet 

enjoypnent,  free  from  incumbrances,  and  for  further  assu- 
rance.(«)[l] 

It  is  usual  to  insert  in  a  conveyance  by  appointment  a 
covenant  that  the  power  was  well  created  and  is  subsist- 
ing ;  ancLin  an  assignment  of  leaseholds,  a  covenant  that 
ilie  lease  was  a  valid  demise  and  that  the  term  is  subsist- 
ing ;  but  these  covenants  are,  in  effect,  comprised  in  the 

{d)  Staunard  v.  UOiiiame,  IQ  Ring.  491. 
(«}  See  Church  v.  Browm,  15  Ves.  263, 264. 
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'grant,  bargain,  and  sell,"  &c.  do  not  imply  any  warranty  of  title ;  and 
this  is  the  conclusion  which  sound  policy  would  dictate.  To  imply  cove- 
nants of  warranty  from  the  granting  words  in  a  deed  is  making  those 
words  operate,  very  often,  as  a  trap  to  the  unwary."  4  Kent's  Com.  473, 
474. 

The  effect  of  the  covenants  in  a  deed,  is  to  give  the  grantee  a  claim  for 
pecuniary  damages  In  case  of  any  defect  in  the  title.  The  covenants  of 
seisin,  a  right  to  convey,  &c.  are  broken  by  the  mere  existence  of  an  ad- 
verse title.  But  the  covenants  of  warranty,  and  for  quiet  enjoyment,  are 
not  broken  until  the  adverse  title  is  actually  enforced  by  entry  or  acknow- 
ledgment of  title.    Hilliaid  on  Real  Property,  vol.  3,  p.  3S2. 

[1]  If,  sajTs  Lord  Eldon,  a  man  covenants  tojsell  a  fee  simple  estate  free 
from  all  incumbrances,  and  says  no  more,  it  is  clear  that  covenant  carries 
in  gremiOj  and  in  the  bosom  of  it,  the  right  to  proper  covenants.  Why  1 
Because  that  sort  of  engagement  has,  in  all  times,  been  carried  into  exe- 
cution, in  a  form  and  mode  which  alter  most  materially,  substantially, 
and  importantly,  the  effect  of  the  mere  conveyance.  If  no  more  is  dooe 
than  the  agreement  imports,  the  conveyance  contains  express  covenants. 
It  is  perfectly  settled,  by  the  law,  what  are  the  covenants  as  applied  to  the 
case  of  a  vendor  who  was  himself  a  purchaser  for  valuable  consideration ; 
and  though  the  agreement,  if  literaUy  executed,  would  carry  all  the  ex- 
tensive obligations  to  which  the  legal  warranties  flowing  from  the  words, 
would  bind  the  vendor  and  his  heirs,  yet  it  cannot  be  carried  into  execu- 
tion, without  express  covenants,  substituted  for  and  limiting  the  implied 
covenants.  In  such  a  case,  the  law  would  determine  what  are  usual  co- 
venants.   See  2  Sug.  on  Vend.  p.  301. 
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covenants  for  right  to  appoiat  and  for  right  to  assign ;  and  ^*'*p  ^'^- 
consequently  are  often  omitted :  the  vendor  of  leaseholda 
also  covenants  that  the  rent  has  been  paid  up  to  the  last 
day  of  payment,  and  that  all  other  the  lessee's  covenants 
have  been  performed  up  to  the  date  of  the  assignment. 

The  covenants  of  such  a  vendor,  if  he  have  acquired  the  ^JlThST* 
estate  by  purchase  for  money  or  other  valuable  considera-  ^wSdr*" 
tion,  are  extended  to  the  acts  of  himself  (/)  and  parties 
claiming  under  him  ;[2]  it  is  conceived,  that  marriage  is 
for  this,  as  it  is  for  other  purposes,  a  valuable  considera- 
tion, even  as  in  favor  of  collaterals  ]{g)  but,  in  practice,  it 
is  usual  for  a  vendor  claiming  under  a  marriage  settlement  » 
to  covenant  against  the  acts  of  the  settlor  and  his  repre- 
sentatives.(A) 

It  appears  to  have  been  formerly  held  that  a  Court  of  JJJJ^J^ 

(/)  Sag.  702. 

(g)    Davenport  v.  BisAopp^  1  Ph.  698.  • 

(A)  9  Jarm.  Conv.  by  S.  375. 
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[2]  This,  Mr.  Feame  remarks,  is  a  practice  founded  in  reason,  where 
the  vendee  obtains  the  fall  benefit  of  all  the  covenants  in  the  conveyance 
to  the  vendor,  to  the  same  extent  as  his  vendor  has  them,  by  obtaining  the 
possession  of  the  deeds  containing  those  covenants.    When  the  vendor 
has  parted  with  his  means  of  claim  or  remedy,  against  his  grantor,  for 
breach  of  his  covenants,  and  transferred  them  to  the  purchaser,  by  deli- 
very of  the  deeds,  and  such  vendee  comes  into  the  vendor's  place,  in  that 
respect,  by  the  acquisition  of  such  deeds,  it  would  be  unreasonable  that 
the  vendor  should  make  himself  liable  for  any  such  breach.    He,  by  de- 
parting with  the  means  of  remedy  or  compensation,  must  be  understood 
to  have  discharged  himself  from,  and  the  vendee,  by  accepting  those 
means,  to  have  taken  upon  *himself  the  peril  or  risk  of  such  breach,  and 
the  duty  of  enforcing  its  remedy  or  compensation.    Mr.  Feame,  however, 
thought,  that  where  a  vendor  retains  the  title  deeds,  he  is  bound  to  enter 
into  covenants  extending  to  the  acts  of  the  persons  against  whose  acts  he 
is  indemnified  by  the  deeds  in  his  possession  :  but  he  also  thought  these 
covenants  should  be  qualified  by  the  insertion  of  a  covenant  on  the  part 
of  the  purchaser,  that  in  case  any  claim  should  be  made  under  the  ven- 
dor's covenants  against  the  acts  of  the  former  owner,  and  he  (the  vendor) 
should  produce  the  deeds,  in  order  to  enable  the  purchaser  to  avail  him- 
self of  the  covenants  contained  in  them,  then,  no  advantage  should  be 
taken  of  the  vendor's  covenants.    But  this  is  a  distinction  never  attended 
10  in  practice.    If  a  vendor  is  entitled  to  retain  the  deeds,  he  enters  into 
the  usual  covenant  for  the  production  of  them,  bat  never  enters  into  more 
extensive  covenants  for  the  title,  on  account  of  the  retention  of  the  deeds. 
See  2  Sug.  on  Vend.  p.  301,  302. 
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^*p-  ^'-  Chancery  would  not  compel  a  vendor  to  enter  into  cove- 
g^e^aS.^    nants  extending  back  further  than  the  acts  of  the  last 
SflloSut!  owner  ]{i)  but  where  such  owner  himself  acquired  the 
^  estale  otherwise  than  by  purchase,  the  "universal  and 

-  settled  practice  of  conveyancers"(A)  is,  to  make  the  cove- 
[•260]     nants  *extend  to  the  acts  of  all  prior  owners  up  to  and  in- 
*•  *  ■  elusive  of  the  last  purchaser :  and  the  courts  would  pro- 

bably at  the  present  day  be  inclined  to  sanction  such  prac> 
tice  by  decision.[I] 
fhrnw^MT^      The  owner  of  an  estate  sold  by  order  of  the  court,  or  by 
oiuh^orby  his  owu  trusteo  for  sale,  enters  into  the  same  covenants  as 
c  f   if  he  himself  were  selling.(Z) 

ii^^'       It  appears  to  be  the  general  notion  that  landowners 
^Tomo  on  iigjpggjQg  ^Q  ^Yl  land  to  railway  and  other  similar  compa« 
cpcnpaiqr.     uies  must  enter  into  the  usual  covenants  for  title ;  the  lia- 
bility can  hardly  be  questioned  in  respect  of  land  which 
the  company  has  no  power  to  take  compulsorily ;  such  as 
^  land  required  for  extraordinary  purposes  ;(m)  but  as  re- 

(0  Loyd  V.  GriJ/Uh,  3  Atk.  268. 
(kj  Sag.  704. 
(0  Sag.  703. 
<    {m)  8  and  9  Vict.  c.  18,  ss.  12  and  13. 

[1  j  Where  a  vendor  does  not  claim  by  purchase  in  the  confined  accep- 
tation of  that  word ;  that  is,  by  way  of  bargain  and  sale,  for  money,  or 
some  other  valaable  consideration,  a  purchaser  is  entitled  to  require  co- 
venants from  such  vendor,  extending  to  the  acts  of  the  last  purchaser.  For 
instance,  if  I  sell  an  estate  which  was  devised  to  me,  and  the  devisor's  father 
purchased  the  estate,  the  covenants  for  title  are  extended  to  the  acts  of  the 
father.  And  a  person  claiming  under  a  voluntary  conveyance,  is  consi- 
dered in  the  same  light  as  a  devisee.  So  a  person  whose  estate  is  sold 
under  an  order  of  a  court  of  equity,  or  by  a  ttustee  to  whom  he  has  con- 
veyed it,  upon  trust  to  sell,  is  bound  to  covenant  for  the  title,  in  the  same 
manner  as  he  must  have  done,  if  he  himself  had  sold  the  estate.  But 
although  the  practice  of  conveyancers  is,  to  extend  covenant  for  the  title 
to  the  acts  of  the  last  purchaser,  yet  the  Ck>urt  of  Chancery  appears  to 
hold,  that  a  person  not  claiming  by  purchase,  is  only  bound  to  covenant 
against  his  own  acts,  and  those  of  the  person  immediately  preceding  him. 
No  solid  reason  however  can  be  given,  why  any  line  should  be  drawn, 
and  the  covenants  should  extend  to  the  person  only,  who  immediately  pre- 
ceded the  vendor;  and  however  the  Court  of  Chancery  may  act  upon  this 
rule  the  practice  of  the  profession,  which  has  established  a  reasonable 
rule,  has  taken  too  deep  a  root,  to  be  easily  extirpated.  See  2  Sag.  on 
Vend.  302. 
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spects  land  which  the  company  has  power  to  take  com-  c^^p-  ^ni. 
pulsorily,  the  landowner's  contract,  although  apparently 
voluntary,  is  scarcely  so  in  fact;  and  his  liability  to  enter 
into  covenants  may  be  considered  doubtful  in  principle, 
and  not  supported  by  any  satisfactory  authority ;  for  in 
"  Re  the  London  Bridge  Act,\n)  there  was  the  important 
fact — although  not  noticed  in  the  judgment — of  the  ena- 
bling act  having  been  obtained  by  the  vendors  pursuant 
to  an  agreement  with  the  purchaser :  it  is,  however,  be- 
lieved to  be  the  general  practice  for  such  owners  to  cove- 
nant ;  and  the  practice  would  probably,  if  necessary,  be 
supported  by  decision.  As  respects  landowners  who  have 
entered  into  no  agreement,  but  as  against  whom  the  en- 
tire proceedings  of  the  company  have  been  compulsory,  it 
is  conceived  that  they  are  not  bound,  and  do  not  in  ordi- 
nary practice  consent,  to  enter  into  any  covenant.(o) 

It  has  been  recently  decided  by  Sir  L.  Shad  well,  V.  C,  Liawmyof 
that  the  first  and  second  tenants  for  life  of  a  settled  estate,  "f«  ^  . 

'  coTenant. 

selling  under  a  private  act  of  Parliament  which  they  them-  [*26l] 
selves,  'pursuant  to  an  agreement  with  the  purchaser,  had 
obtained  for  the  purpose,  were  bound  to  enter  into  the 
usual  covenants  for  title ;  the  court  assuming  that  upon  a 
sale  under  a  power  with  the  consent  of  the  tenant  for  life 
his  obligation  so  to  covenant  was  a  matter  of  course.(p) 
In  the  above  case  the  statutory  vendors  were  tenants  for  to  whoM 

acta  their 

life  under  a  will,  and  the  covenants  for  title  were  extended  coTenants 
to  acts  of  their  testator ;  the  question,  whether  they  were  •**•<«*• 
properly  so  extended,  does  not  appear  to  have  been  much 
considered ;  and  it  is  submitted,  that,  although  a  tenant 
for  life  or  other  owner  of  a  particular  estate  may  be  re- 
quired so  to  covenant  in  respect  of  his  own  beneficial  in- 
terest, yet  that,  as  respects  the  reversion,  (in  which  he  has 
no  beneficial  interest)  his  covenants  should  be  confined  to 
the  acts  of  himself  and  parties  claiming  under  him  ;  con- 
sidering the  present  frequency  of  such  sales  the  point  is 
one  of  some  practical  importance. 

(»)  Cited  infra. 

(/»)  Frend.  &>  Ware's  Rail.  Conv.  136. 

ip)  Re  London  Bridge  Acts,  13  Sim.  176, 179. 
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^^**P-  3:"-       Upon  a  sale,  by  husband  and  wife,  of  the  wife's  unset- 
c^mnw    tied  freehold  or  copyhold  estate,  the  husband,  since  he 


koslMUid 
wile 
'•estate, 


nod  wife,  of  ®it'*c'  does  or  may  receive  the  purchase-money,  covenants 


beneficial 
owiief«,co- 
Tenant 
affainet 


for  title  as  upon  the  sale  of  his  own  estate :  and  if  there 
be  any  doubt  as  to  the  fact  of  marriage,  the  woman  should 
herself  enter  into  usual  covenants,  and  it  is  submitted  that 
a  purchaser  might  require  their  introduction. 

XS"*S  not  -*^  *  general  rule,  fiduciary  vendors  only  covenant  that 
they  have  done  no  act  to  prevent  their  selling,  or  to  in- 
^1^  cumber  the  property  ]{q)  a  covenant  for  further  assurance 
would  seem  to  be  a  reasonable  addition,  and  is  often  at- 
tempted to  be  introduced ;  but  it  is  settled  that  trustees 
cannot,  as  defendants,  be  compelled  to  enter  into  it  :(r)  it 
has,  however,  been  held,  that  the  heir  at  law  and  assignees 

[*262]  *in  bankruptcy  of  an  intended  lessor  are  bound,  to  the 
extent  of  their  interests  in  the  property,  to  enter  into  spe- 
cial covenants  which  the  intended  lessor  had  contracted 
to  enter  into  ]{s)  and  the  decision  would  apparently  apply 
to  the  case  of  an  agreement  for  sale  and  for  special  cove- 

thS!^^!^    nants  by  the  vendor :  the  cases  seem  to  show,  that  where 

▼eraai.  mere  trustees,  &c.,  have  themselves  entered  into  the  con- 
tract, or  where  the  contract  of  the  party  whom  they  repre- 
sent is  sought  to  be  enforced  against  them,  the  rule  against 
their  entering  into  any  covenants  other  than  the  covenant 
against  incumbrances,  &c.,  is  invariable ;  but  that  it  is  not 
settled  whether,  if  they  themselves  come  into  equity  to 
enforce  the  contract  of  the  party  whom  they  represent, 
they  must  not  covenant  for  further  assurance. 

^raSrai^K.  "^^  incumbrancer  who  releases  the  estate,  whether  vol- 
untarily or  in  consideration  of  payment,  only  covenants 
that  he  has  done  no  act  to  encumber. 

Crown  gi^ee     ^  purchascr  from  the  Crown  can  require  no  covenants 

"^         for  litle.(0 

Co^"jgJ        Upon  a  sale  by  trustees  under  a  will,  for  general  pur- 

In^pISr^ae-  pos^s,  or  by  Order  of  the  court,  the  purchaser  is  not  enti- 

"**^^'        tied  to  any  covenant  but  that  against  incumbrances ;  ex- 

{q)  11  Ves.  345 ;  Staines  v.  Morris,  1  V.  &  B.  8. 
(r)   Worleyv.rrampton,bHsi.b60. 
(s)  Page  V.  Broom^ZBeviY.  36. 
(0  Sug.  705. 


defect. 
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cept  (in  the  case  of  a  will)  where  the  purposes  to  which  ^*p-  ^"- 
the  purchase-money  is  primarily  applicable  have  since 
been  satisfied,  so  that  the  substantial  owners  are  in  fact 
ascertainable ;  in  practice,  however,  it  is  usual  in  any  case 
to  insert  covenants  by  the  parties  who  are  beneficially  en-  * 
titled  in  any  considerable  amount  to  the  residue  of  the 
purchase-money.(v)[  1  ] 

Any  covenant  intended  to  provide  for  a  defect  in  title  covenant 
which  appears  on  the  face  of  the  conveyance,  should  be  so  Sown 
expressed ;  if  the  defect  can  be  kept  oflf  the  face  of  the 

(y)  Sug.  704  ei  seq. 

[1]  A  purchaser  is  not  entitled  to  any  covenants  for  the  title,  where  an 
estate  is  sold  by  trostees  under  a  will,  because  no  line  can  well  be  drawn, 
as  to  the  quarUvm  which  would  make  a  person  liable  to  covenant ;  and 
therefore  if  this  rule  were  not  settled  a  person  who  only  took  a  small 
amount,  might  as  well  be  required  to  covenant,  as  one  who  took  a  large 
sum.  See  GranUand  v.  Wights  5  Munf.  Rep.  295.  The  same  rule  ap- 
plies ex  necessUate  where  an  estate  is  sold  for  similar  purposes,  under  an 
order  of  a  court  of  equity.  If  a  different  rule  prevailed,  the  consequence 
would  be  that  the  estate  could  never  be  sold  by  decree,  until  an  account 
was  taken  of  all  the  debts ;  because,  before  that  account  was  taken,  it 
could  not  appear  who  were  to  join  in  the  conveyance,  what  was  the  num- 
ber, and  in  what  proportions  they  were  beneficially  entitled.  In  both  these 
cases,  therefore,  the  purchaser  is  only  enHUed  to  a  covenant  from  the  par- 
ties conveying  that  they  have  done  no  act  to  incumber.  But,  in  practice, 
all  the  cestui  qv£  trusty  whose  shares  of  the  purchase-money  are  in  any 
wise  considerable,  join  in  covenants  for  the  title,  according  to  their  re- 
spective interest  The  rule  of  equity  on  this  subject  may,  of  course,  be 
altered  by  the  agreement  of  the  parties ;  and  Sugden  suggests  that  in  all 
agreements  for  purchase  of  estates  from  devisees,  dsc.  in  trust  to  sell,  the 
purchaser  should  stipulate  that  such  of  the  persons  entitled  to  the  pur- 
chase-money, as  he  may  require,  shall  join  in  the  usual  covenants  for 
title.  Where,  however,  the  trust  is  to  pay  debts,  or  trifling  legacies, 
which  will  exhaust  the  whole  of  the  purchase-money,  it  is  obvious  that 
such  a  stipulation  could  not  be  carried  into  effect,  and  it  had  therefore 
better  be  omitted.  It  is,  however,  by  no  means  setUed,  that  cestuis  que 
trust  of  money  to  be  produced  by  the  sale  of  estates  devised  to  trustees  to 
sell,  cannot,  in  any  instance,  be  required  to  covenant  for  the  tiUe.  Where 
the  money  to  arise  by  sale  of  the  estate,  is  absolutely  given  to  two  or  more 
persons,  they  are,  substantially,  owners  of  the  estate,  and  must,  accord- 
ingly, covenant  for  the  title.  So  even  where  the  money  is,  in  the  first 
place,  to  be  applied  in  payment  of  debts,  yet  if  they  are  all  paid  previously 
to  the  sale,  the  cestuis  que  Prust  must,  it  is  conceived,  covenant  for  the  title. 
See  2  Sug.  on  Vend.  p.  302,  303. 


right  to. 


•263  PREPARATION  OP  CONVEYANCE. 

^*p-  ^°-  *conveyance  (which  is  generally  the  case)  the  covenant 
should  be  entered  into  by  a  separate  instrument,(i/7)  which 
should  refer  to  the  defect ;  or  there  should  be  an  agree- 
ment signed  by  the  covenanter  admitting  the  existence  of 
the  defect,  and  stating  that  the  same  is  intended  to  be  in- 
cluded in  the  covenant.(x) 

^tSSSi^"      So,  a  covenant  for  production  of  title  deeds,  if  it  extend 

ofdMds.  ^Q  documents  not  noticed  in  the  conveyance,  should,  as  a 
general  rule,  be  entered  into  by  a  separate  deed;  the 
question  to  be  considered  is,  whether  any  document  cove- 
nanted to  be  produced  is  of  such  a  character  as  to  make 
it  desirable  that  it  should,  so  soon  as  practicable,  be  taken 
off  the  title. 

porchMer's  A  purchascr  is  entitled  to  a  valid  covenant  for  the*  pro- 
duction, and  probably  for  the  right  to  take  copies,(y)  of 
such  documents  of  title  as  are  not  delivered  over  to 
him  :{z)[l]  commencing  with  such  as  are  necessary  to 
show  a  marketable  title,(a)  and  excepting  such  copies  of 
court  roll  and  inroUed  deeds,  (if  inroUed  under  any  act 
which  makes  the  inrolment  evidence,)  as  are  not  in  the 
possession  or  power  of  the  vendor  ;(6)  in  the  absence  of 
agreement,  he  is  not  bound,(c)  (except  upon  a  sale  by  as- 
signees of  a  bankrupt,(Gl)  and,  perhaps,  cannot  be  advised 
to  assent  to  the  introduction  of  the  ordinary  proviso  for 
determining  the  vendor's  liability  upon  his  selling  the 
residue  of  the  property  and  procuring  a  substituted  cove- 
nant to  be  entered  into  by  the  person  who  will,  upon  such 
sale,  become  the  holder  of  the  deeds ;  but  on  a  sale  by 

(tr)  Sug.  702. 

(2)  rufeti»/ra,Ch.XIV. 

(y)  Sug.  479. 

(jzr)  Barclay  y.  Raine,  1  Sim.  db  Sta.  449. 

(a)  Dare  v.  Tucker,  6  Ves.  460;  Cooper  v.  Emery,  1  Ph.  388. 

(A)  S.  C, 

\c)  Sug.  478. 

{d)  Ex  parte  Stuart,  2  Rose,  315,  L.  C;  where  the  court  stated,  gene- 
rally, that  the  assignees'  covenant  should  be  confined  to  the  time  of  their 
continuance  as  assignees. 

[1]  As  such  a  covenant  might  lead  to  inconvenience,  it  would  be  better 
not  to  require  it,  but  to  limit  the  price  to  be  paid  for  the  copies,  which 
should  be  the  mere  cost,  for  the  seller  is  not  to  make  a  profit  hy  the  cove- 
nant 
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fiduciary  Vendors  it  is  usual  to  insert  such  a  proviso, (e)  chap.  xii. 
and  its  insertion  should  be  stipulated  for  on  their  behalf. 

But  the  right  to  a  covenant  for  production  is,  as  a  gene-  J2,jjjjf}i'^. 
ral  rule,  confined  to  those  documents  which  affirmatively  ^'***"' 
evidence  the  vendor's  title,(/)  and  does  not  extend  to  those 
which  are  required  to  negative  mere  possibilities ;  it  ap- 
pears, in  fact,  to  have  been  decided  by  Sir  L,  ShcuiweU, 
y.  C.,{ff)  that  a  purchaser  from  an  heir  at  law,  whose 
ancestor  left  a  will  not  affecting  the  property,  can  require 
no  covenant  for  its  production ;  this  decision  seems,  how- 
ever, to  conflict  in  principle  with  that  in  a  case,(A)  where 
a  purchaser  from  an  heir  under  similar  circumstances, 
was,  upon  selling  again,  held  bound  to  produce  the  will  if 
in  existence  for  the  inspection  of  the  sub-purchasers. 

In  order  that  the  covenants  for  production  may  run 
with  the  land  in  respect  of  which  the  deeds  are  retained, 
it  is  necessary  that  the  covenanter  should  be  seised  of  the 
legal  estate  in  such  land  :({)  this,  however,  is  a  point  not 
often  attended  to ;  and  if  a  purchaser  has  a  right  to  insist 
upon  it,  such  right  would  seem  to  involve  the  additional 
right  of  requiring  the  title  to  such  other  land ;  a  pur- 
chaser, it  is  conceived,  could  scarcely  be  advised  to  press 
the  point. 

The  vendor's  covenants,  if  the  estate  be  freehold,  should  with  whom 

▼6Ddor'i  CO* 

he  entered  into  with  the  grantee,  releasee,  or  feoffee  to  venanta 

^  '  '  should  been. 

uses  (if  any :)  if  the  estate  be  copyhold,  it  appears  to  be  ««»d  tnio. 
the  preferable  practice,  instead  of  taking  a  covenant  to 
surrender  with  covenants  for  title  and  production  in  the 
same  deed,  to  let  the  surrender  precede  the  execution  of 
the  deed  containing  the  covenant  for  title  and  production ; 
*as,  if  the  former  course  be  adopted,  it  is  not  clear  that      r«266] 
the  covenants  will  run  with  the  bond.(A;) 
On  the  other  hand  the  vendor  may,  in  certain  cases,  Pwchawrt 

(0  6  Dav.  Conv.  595. 

(/)  Including,  of  course,  deeds  of  covenant  for  production  entered  into 
by  prior  vendors ;  Sug.  478. 

(jg)  Cooper  V.  Emery ^  cited  in  Hayes  on  Conv.  573, 3rd  ed. 

(h)  Stevens  v.  Chippy,  2  Sim.  &  Stu.  439. 

(i)  Sug.  479, 731 ;  even  then,  the  result  is  not  free  from  doubt ;  vide  iufra, 
Ch.  XIV. 

{k)  3  Dav.  Conv.  306 ;  9  Jarm.  Conv.  by  S.  188.  . 
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Chap,  xn.  require  covenants  on  his  own  account,  for  it  may  be  laid 

^Th*^^     down  as  a  general  rule,  that  whenever  he  is  personally 

subject  to  liabilities,  either  in  respect  of  the  estate,  or  for 

the  performance  of  which  the  estate  stands  as  a  security, 

the  purchaser,  in  taking  the  estate,  must  undertake  the 

liabilities,  and  covenant  to  indemnify  the  vendor  against 

them. 

od  p^^^     For  instance,  on  the  sale  of  an  equity  of  redemption  the 

ndMnptioo,  purchaser  must  covenant 'to  pay  the  mortgage  debt  and 

future  interest.(/) 
orieuehoidi  So,  ou  the  salo  of  leaseholds,  either  by  the  original 
lessee  or  by  an  assignee  who  has  entered  into  a  similar 
covenant  with  a  prior  owner,  the  purchaser  must  cove- 
nant to  pay  the  rent  and  perform  the  covenants  contained 
in  the  lease,  and  to  indemnify  the  vendor  against  the 
8ame.(m)[l] 

(0  Ibid. 

(m)  Staines  v.  Morris^  1  V.  &  B.  8 ;  and  see  dose  v.  WHberfarce,  I  Bear. 
112 ;  Cochrane  v.  Robinson,  11  Sim.  378. 

[1]  It  has  been  held  that  a  purchaser  of  a  leasehold  estate  must  cove- 
nant with  the  vendor  to  indemnify  him  against  the  rent  and  covenants  in 
the  lease,  although  he  is  not  expressly  required  to  do  so  by  the  conditions 
of  sale ;  and  it  will  not  vary  the  case  that  he  is  not  entitled  to  any  cove- 
nants for  title ;  for  example,  where  the  sale  is  by  an  executor  of  an  as- 
signee ;  but  as  assignees  of  a  bankrupt  selling  a  lease  which  was  vested 
in  him,  cannot  require  the  purchaser  to  enter  into  such  a  covenant  for 
their  indemnity,  or  the  indenmity  of  the  bankrupt  And  although  a  pur- 
chaser is  not  required,  by  the  conditions  of  sale,  to  give  an  indemnity 
against  the  rent  and  covenants,  and  an  assignment  is  actually  executed 
without  any  indemnity  being  given ;  yet,  even  a  verbal  agreement  by  the 
purchaser,  before  the  sale,  to  secure  such  indemnity,  will  be  carried  into 
a  specific  execution,  if  it  be  distinctly  proved.  Where  a  vendor  is  only 
an  assignee  of  the  leasehold  estate,  and  is  not  bound  by  covenant  to  pay 
the  rent,  and  perform  the  covenants  in  the  lease,  his  liability  to  do  so 
ceases  upon  his  assigning  the  estate  over,  and  consequently,  in  such  case, 
there  is  not  anything  for  a  purchaser  to  indemnify  against.  It  has  been 
decided  that  the  assignee  is  liable  to  indemnify  the  lessee  who  assigned 
to  him,  against  breaches  during  the  time  he  (the  assignee)  is  in  posses- 
sion, although  he  has  not  covenanted  to  indemnify  the  lessee,  but  not 
further.    See  1  Sug.  on  Vend.  p.  47,  and  auihoriHes. 

So,  although  a  purchaser  of  an  equity  of  redemption  enter  into  no  obli- 
gation, with  the  party  from  whom  he  purchases,  to  indemnify  him  from 
the  mortgage  money,  yet  equity,  if  he  receives  the  possession  and  has  the 
profits,  would,  independently  of  contract,  raise  upon  his  conscience  an 
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The  same  rule  would,  it  is  conceived,  apply  to  the  sale  ^»p-  ^"- 
of  freehold  land  subject  to  quit-rent  which  the  vendor  is 
under  a  personal  liability  to  pay :  so,  where  a  vendor  of  JJbjS^f'to**" 
freeholds  had,  on  his  own  purchase,  covenanted  to  ob-  SoveSStivSJ 
serve  the  covenants  entered  into  by  a  former  owner,  and  wh^B^vend- 
which  prohibited  building  upon  the  land,  he  was  held  to  ^'" 
be  entitled  to  a  similar  covenant  from  a  purchaser  who 
bought  with  notice  of  the  restriction,  and  filed  a  bill  for 
specific  performaHce.(n) 

Upon  the  same  principle,  when  the  vendor  has  cove-  For  prodw- 
nanted  with  a  former  purchaser  for  the  production  of  the 
deeds,  a  purchaser  of  the  residue  of  the  estate,  if  he  take 
*the  deed  must  covenant  for  their  production  to  the  first      [*2661 
purchaser.(o)         , 

Where  the  contract  for  sale  was  that  the  conveyance  Agreement 

against  using 

should  be  made  subject  to  certain  specified  stipulations  as  JSg^^''^^' 
to  the  mode  of  building  upon  the  land,  and  also  to  "  a  ?o7mamS  of 
covenant  on  the  part  of  the  purchaser,  his  heirs  and  as-  c2Jlnn*lSl 
signs,  and  proper  provisions  for  securing  the  due  observ-  ^®y*°^ 
ance  and  performance  thereof,"  it  was  held  that  the  con- 
veyance should  contain,  not  only  the  covenant,  but  also  a 
power  for  the  vendor  or  his  representatives  to  enter  and 
remove  any  buildings  erected  in  breach  of  such  covenant, 

(w)  Moxhay  v.  Inderwick,  1  De  Q.  &  S.  708. 
(p)  Vide  infra^  ch.  xiii.,  p.  314. 

obligation  to  indemnify  the  vendor  against  the  personal  obligation  to  pay 
the  mortgage  money ;  for,  having  become  owner  of  the  estate,  he  must 
be  supposed  to  intend  to  indemnify  the  vendor  against  the  mortgage.  But 
where  the  mortgage  was  secured  upon  the  estate  sold,  and  also  by  a  surety, 
and,  upon  the  sale,  the  purchaser  covenanted  with  the  seller  and  his  surety, 
to  pay  the  money,  and  to  indemnify  the  seller  and  his  security  from  the 
payment  of  it,  it  was  held  that  the  surety,  having  been  compelled  to  pay, 
could  not  recover  in  an  action  of  assumpsit  against  the  purchaser,  but  his 
only  remedy  was  by  an  action  by  the  seller  upon  the  covenant.  It  was 
considered  that  it  might  have  been  otherwise,  if  there  had  been  a  mere 
conveyance  without  any  covenant,  for  then  the  purchaser  would  have 
been  the  seller's  substitute,  and  the  surety  would  have  been  the  surety  of 
the  purchaser.  CrafU  v.  TriUony  8  Taunt.  365;  2  Moo.  411.  And  if  a 
purchaser  who  has  not  obtained  a  conveyance  sell  to  another,  the  second  > 
purchaser  is,  without  entering  into  a  cov^iant,  bound  to  indemnify  him 
against  any  costs  incurred  in  proceedings  for  his  benefit.  See  1  Sug.  on 
Vend.  226. 
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Chap   Xn. 


Vendor Aof 
minenla,  en* 
titled  to  pow- 
er to  enter 
■ndaacenain 
■tale  of  work* 
Inga. 


Purchaser  in 
conridera- 
timiof  aura- 
ity,  eove- 
nanuforpay* 


Pafthaeer 
when  boond 
In  eqiiitj  by 
corenanu, 
although   he 
do  not  eze- 
cute. 

[•267] 

AlteratiOM 
indraft 
■hould  be 
communi- 


and  to  retain  possession  until  payment  of  the  consequent 
expenses ;  but  that  he  was  not  ehtitled  to  have  a  term  for 
years,  or  a  rent  charge,  limited  to  a  trustee  by  way  of  se- 
curity for  the  performance  of  the  covenant.(p) 

Under  an  agreement  to  purchase  the  minerals  under  a 
given  surface,  the  price  to  be  payable  by  instalments,  and 
the  payments  to  be  accelerated  if  more  than  a  given  quan* 
tity  of  minerals  be  gotten  from  time  to  time,  the  vendor  is 
entitled  to  a  covenant  in  the  conveyance,  reserving  to  him 
a  right  of  entry  for  the  purpose  of  ascertaining  the  state  of 
the  workings.(9) 

Under  an  agreement  to  purchase  land  in  consideration 
of  a  life  annuity,  "  to  be  charged  on  the  land,"  the  vendor 
is  entitled  to,  not  only  the  charge,  but  also,  the  purchaser's 
covenant  for  payment.(r) 

And  a  purchaser  who  accepts  the  benefit  of  the  convey- 
ance, will  be  bound  in  equity  by  the  covenants  on  his 
part  therein  contained,  although  he  do  not  execute  it.(^) 

*(6.)  As  to  the  draft  cmd  engrossment. 

When  the  draft  has  been  approved,  any  alteration  made 
in  it  should  be  communicated  to  the  other  party  before 
engrossment  \{t)  where  the  alterations  merely  consist  in 
omissions  of  passages  introduced  by  such  other  party,  or 
can  otherwise  be  easily  pointed  out,  it  is  submitted,  that 
the  opposite  solicitor  (who  must  be  presumed  to  have  re- 
tained a  copy  of  the  draft)  would  not  be  entitled  to  a  ge- 
neral re-perusal ;  this  is  a  question  which  sometimes 
arises  in  those  exceptive  cases  where  the  purchaser  has  to 
pay  the  vendor's  expenses. 

The  engrossment  is  made  by  and  at  the  expense  of  the 
purchaser ;  the  ordinary  practice,  as  to  the  position  of  the 
indorsed  receipt  and  attestation  clauses,  should  be  adhered 
to ;  as  a  departure  therefrom  may  give  rise  to  questions 
with  future  purchasers.(ti) 

(p)  Ex  parte  Ralph,  1  De  Gex,  319 ;  see  the  fonn  given,  p.  228. 

Iq)  Blakeslef  v,  }Vkiddon,  1  Ha.  176. 

(r)  Bower  v.  Cooper,  3  Ha.  406. 

is)  WUlton  V.  Leonard,  3  Beav.  373. 

(0  1  V.  &.  B.  15. 

(i»)  Kennedy  v.  Green,  3  MyL  dt  K.  699. 
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The  engrossment  is  the  property  of  the  purchaser ;  ^'^'^p-  ^"' 
when  execvited  the  vendor  has  a  hen  upon  it  for  unpaid  beionfato 

*  '  purcluusv. 

purchase-money,(t£7)  but  his  attorney  has  no  lien  on  it  for 
costs.(3:) 

Where  the  engrossment  was  executed  by  the  vendors,  Sd?{f^ 
but  the  purchase  went  off  in  consequence  of  other  mate-  l^Id^JJ** 
rial  parties  refusing  to  execute,  and  the  vendors  made  no 
claim  to  it  as  a  deed,  the  purchaser  was  held  entitled  at 
law  to  recover  it  from  their  attorney,  they  being  allowed 
to  cancel  it;(y)[l]  this  decision,  however,  as  observed  by 

(w)  Sug.  G94. 

(a;)  Oxenham  v.  Eidaile,  2  Y.  d&  J.  493. 

{y)  EsdaiU  v.  Oxenham,  3  B.  &  C.  325.  - 


[1]  In  the  case  here  cited,  the  coDveyance  has  been  executed  by  the 
sellers,  and  remained  in  the  custody  of  an  attorney  of  theirs,  to  whom  h 
was  delivered  by  a  servant  of  the  sellers,  (without  any  particular  direc*; 
lion  as  to  what  was  to  be  done  with  it,)  who  had  given  it  to  the  servant,, 
in  order  that  it  might  be  sent  back,  but  there  were  still  two  other  parties 
to  execute,  who  refused  to  do  so,  and  the  purchaser  gave  up  the  contract 
and  received  back  part  of  the  money  which  he  had  paid  in  respect  of  the 
purchase ;  the  purchaser  was  held  entitled  to  recover  the  deed  from  the  at- 
torney as  a  piece  of  parchment,  by  two  judges  against  one.  They  consi- 
dered that  the  property  in  deed  was  in  the  purchaser  before  the  execution 
of  the  seller,  to  all  intents  and  purposes,  and  that  he  had  not  lost  the  pro- 
perty by  the  execution  of  it  by  the  sellers,  who  had  no  right  to  execute  it, 
unless  the  other  parties  consented.  But  they  thought  that  if  the  question 
were  to  be  considered  with  reference  to  the  document  in  the  character  of 
a  deed,  particularly  if  the  sellers  had  opposed  the  delivering  of  it  up,  there 
might  be  considerable  difficulty,  and  they  did  not  decide  that  the  deed 
might  not  be  cancelled,  but  the  purchaser  they  thought,  was,  at  all  events, 
entitled  to  have  the  deed  restored  to  him  in  a  cancelled  state,  and  that  be- 
ing so,  the  attorney's  unqualified  refusal  to  restore  it,  was  a  wrongful 
conversion  by  him.  And  although  cancellation  would  not  divest  the  es- 
tate, if  it  passed,  yet  the  deed  might  be  treated  by  a  jury,  as  an  escrow, 
and  the  sellers  would,  at  all  events,  have  been  bound  to  give  it  up,  on  the 
execution  of  a  re-conveyance  to  them,  at  their  own  expense ;  they  could 
not  retain  the  deed  altogether.  Mr.  Justice  Littledale  entertained  consi- 
derable  doubts  whether  the  plaintiff  had  made  out  a  title  to  the  instrument, 
either  as  a  deed  or  a  parchment.  He  thought  the  plaintiff  had  no  right 
to  it  as  a  deed,  and,  as  a  piece  of  stamped  parchment,  it  seemed  to  him 
that  when  the  purchaser  delivered  it  to  the  scDer's  attorney,  to  procure 
the  execution  by  them,  he  lost  that  legal  property  which  would  enable 
h im  to  maintain  trover.  The  deed  was  partially  executed,  and  he  though  t 
that  until  all  parties  consented  to  rescind  the  contract,  the  deed  would  not 
revert  to  the  state  of  mere  pieces  of  parchment,  and  again  become  the 
property  of  the  purchaser  in  that  character.    If  he  had  possession  of  the 

42 
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• 

Chap.  xiT.  Sir  E.  Sugderij  "  depended  upon  the  instrument  having 
•        been  imperfectly  executed,  and  upon  the  sellers  not  inter* 

[*268J  posing  to  claim  any  interest  in  it  :"(z)  and  where  the  *deed 
has  been  executed  so  as  to  vest  the  legal  estate  in  the 
purchaser,  there  would  seem  to  be  a  difficulty  in  holding 
that  he  could  claim  to  retain  it  upon  the  contract  going 
off,  even  although  he  were  willing  to  execute  a  reconveyr 
ance. 

(z)  Sug.  695. 

deed,  he  might  perhaps  be  enabled  to  bring  an  ejectment,  and  the  judge 
considered  that  the  attorney  (the  defendant)  had  not  any  right  to  cancel 
the  deed.    "  Of  course"  says  Sugden,  (2  Sug.  on  Ven.  p.  293,)  "  a  pur- 
,  chaser,  who  has  delivered  his  conveyance  to  the  seller  to  be  executed  by 

him,  so  far  qualifies  his  right  of  property  in  the  deed,  that  if  it  be  execu- 
ted, the  seller  has  a  right  to  retain  it  until  the  purchase-money  is  paid  or 
tendered ;  for  the  stamped  parchment  becomes,  by  its  execution,  a  deed, 
«.and  as  such,  would  vest  the  estate  in  the  purchaser,  and  the  possession  of 
>.lhe  deed  would  enable  him  to  recover  the  estate.  The  decision  in  £^5- 
daile  v.  OxenAam,  depended  upon  the  instrument  having  been  imperfectly 
executed,  and  upon  the  sellers  not  interposing  to  claim  any  interest  in  it ; 
and  the  contract  having  been  rescinded,  what  might  have  been  a  deed, 
was  treated  as  a  spoiled  parchment.  The  Court  in  this  view,  it  appears, 
made  an  order,  in  substance,  that  the  deed  should  be  delivered  to  the  pur- 
chaser, giving  to  the  sellers,  the  right  to  cancel  it,  but  cancelled,  or  un- 
cancelled, it  was  to  be  delivered  to  the  purchaser. 
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Chap.  XIII. 


♦CHAPTER  XIII. 


AS  TO  MATTERS  RELATING  TO  THE  COMPLETION  OF 

THE  PURCHASE. 

1.  The  execution  of  the  conveyance : — hy  married  wo- 
vneuy  ^c. — conveyance  of  trust  estates  under  the  Trustee 
Act,  1850. 

2.  As  to  the  discharge  of  incumbrances. 

3.  As  to  purchaser's  liability  to  see  to  application  of 
purchase-money. 

4.  As  to  the  amount  payable  in  respect  of  purchase-mo- 
ney— how  increased  or  diminished. 

5.  To  whom  and  how  the  purchase-money  should  be 
paid. 

6.  As  to  purchaser'' s  right  to  deeds,  attested  copies,  ^c. 

7.  As  to  matters  necessary  to  insure  the  full  effect  of  • 
executed  conveyance  ; — registration,  inrolment,  ^c. 

8.  As  to  staTnps. 

9.  As  to  costs. 

» 
(I.)  The  vendor  must,  if  practicable,  in  person  con-  vendormujt 

vey,(a)  or,  as  respects  copyholds,  surrender(6)  the  proper-  i***"** 
ty ;  the  purchaser  need  not  rely  upon  a  power  of  attor- 
ney :  and  any  assurance  of  a  married  woman's  interest  in 
real  estate,  executed  under  a  power  of  attorney,  seems  to 
be  inoperative.(c)[l] 

Where,  on  the  sale  of  freeholds,  a  married  woman  joins  JjjPgJJJSSf 
in  respect  of  her  estate  or  interest  not  settled  to  her  sepa-  JJ^SwJjJ^ 
rate  appointment  or  use,  her  acknowledgment  of  the  deed  KMigAd^uDdar 
•under  the  3  &  4  Will.  IV.  c.  74,  is  an  essential  part  of  ly.tui^ 

[♦2701 

(«)  2  Ves.  681.  *•  -^ 

{b)  mtckd  Y.  Neaie,  2  Yes.  679 ;  Noel  v.  WesUm,  6  Mad.  50. 
(c)  Graham  v.  Jacksan,  6  0,.  B.  811. 


[1]  The  execution  of  the  wife's  deed  must  be  her  own  personal  act ;  if 
it  be  signed  with  her  name,  by  the  husband,  though  in  her  presence,  and 
by  her  direction,  it  is  not  a  compliance  with  those  statutes  which  require 
deeds  to  be  subscribed  by  the  grantor's  own  ]^d.  And  she  cannot  con- 
vey by  attorney.  Linsley  v.  Brown^  13  Conn,  Rep.  192  j  Sumner  v,  Co- 
nantf  10  Verm.  Rep.  9. 


270  MATTERS  RELATING  TO  COMPLETION  OP  PURCHASE. 

^^^*y-^'"-  the  coaveyaQce  ;((Q  aad  the  purchase  money  should  not 
*       be  paid  until  such  acknowledgment  be  perfected .[  I  j 

(d)  BUUng  r.  Wd/b,  1  De  G.  &  S.  716 ;  Lassence  v.  Tternty,  1  Mac.  & 
G.572. 

[IJ  At  common  law,  the  conyeyance  of  a  feme  covert^  except  by  some 
matter  of  record,  was  absolately  void,  and  in  England  the  wife  used  to 
pass  her  ireehold  estate  by  a  fine,  and  this,  and  a  common  recovery  were 
the  only  ways  in  which  she  could  conyey  her  real  estate.  Now  the 
English  law  is  changed,  as  to  the  mode  of  conveyance  of  the  wife,  by  (he 
abolition  of  fines  and  recoveries,  and  the  wife  conveys  by  deed  with  her 
husband's  concurrence.  By  stat.  3  and  4  Will.  4,  c.  74,  for  aboltshing 
fines  and  recoveries,  and  substituting  more  simple  modes  of  assurance, 
provision  is  made  for  the  alienation  by  married  women  by  deed.  It  is 
enacted  that  afler  the  Slst  of  December,  1833,  it  shall  be  lawful  for  every 
married  woman,  in  every  case,  except  that  of  being  tenant  in  tail,  by 
deed,  to  dispose  of  lands  of  any  tenure,  aad  money  subject  to  be  invested 
in  the  purchase  of  lands,  and,  also,  to  dispose  of,  release,  surrender,  or 
extinguish  any  power  which  may  be  vested  in,  or  limited,  or  reserved  to 
'        •  her  in  regard  to  any  lands  of  any  tenure,  or  any  such  money  as  aforesaid, 

*  or  in  regard  Co  any  estate  in  any  lands  of  any  tenure,  or  in  any  such 

money  as  aforesaid,  as  fully  and  effectually  as  she  could  do,  if  she  were 
Kfeme  sole ;  save  and  except  that  no  such  disposition,  release,  surrender, 
or  extinguishment  shall  be  valid  and  effectual  unless  the  husband  concur 
in  the  deed,  by  which  the  same  shall  be  effected,  nor  unless  the  deed  be 
«■  acknowledged  by  her,  as  thereinaAer  directed :  and  it  is  provided  that  the 

powers  of  disposition  given  to  a  married  woman  by  the  act,  shall  not  inter- 
fere with  any  other  powers.  In  case  the  husband  is  a  lunatic,  or  otherwise 
incapacitated,  the  court  of  common  pleas  is  empowered  to  dispense  with 
the  husband's  concurrence,  except  where  the  Lord  Chancellor,  or  other 
persons  entrusted  with  lunatics,  or  the  court  of  chancery  shall  be  the 
pFoteotor  •£  a  settlement,  in  lieu  of  the  husband.  3  Kent,  150 ;  2  Green  1. 
Cruise,  23,  24. 

"  The  conveyance  of  lands  hy  femes  covert  under  the  government  of  the 
colony  of  New  York,  was  in  point  of  fact,  by  deed,  and  not  by  fine,  and 
upon  the  simple  acknowledgment  of  the  wife  before  a  competent  officer, 
without  private  examination.  Such  loose  modes  of  conveyance  were 
mentioned  in  the  act  of  the  16th  oi  February,  1771,  and  were  confirmed ; 

« 

but  it  was  declared  that  in  future,  no  estate  of  a  feme  covert  should  pass 
by  deed,  without  her  previous  private  acknowledgment  before  the  ofiicer 
apart  from  her  husband,  that  she  executed  the  deed  freely,  without  any 
fear  or  compu]sit>n  of  her  husband.  The  deeds  of  femM  covert^  in  the 
form  used  in  other  cases,  accompanied  by  such  an  examination,  and 
which  is  still  required  by  statute,  have  ever  since  been  held  sufficient  to 
convey  their  estates,  or  any  future  contingent  interest  in  real  property, 
and  fines  and  recoveries  are  now  abolished  by  statute  in  New  Yovk.  If 
the  wife  resides  out  of  th|  state,  she  may  unite  with  her  husband,  and 
convey  all  her  right  and  interest,  present  and  contingent,  equally  as  if 
she  were  a  fsme  soUj  and  without  any  such  special  acknowledgment. 
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The  acknowledgment  is  to  be  made  before  one  of  the  Q^p-  ""• 
judges  of  the  superior  Courts  at  Westminster,  or  a  Master  Admowiadg. 

Nor  does  a  deed  by  the  wife  in  execution  of  a  power  or  trust,  require  a 
private  examination.  The  substitute  in  favor  of  a  conveyance  by  the 
wife,  of  a  deed  for  a  fine  or  common  recovery,  was  made  in  Maryland 
by  the  colony  statutes  of  1715,  1752  and  1766 ;  and  the  statute  law  of 
that  state  is  explicit  that  the  husband  and  wife  must  join  in  the  convey- 
ance. So  in  Massachusetts,  from  the  earliest  periods  of  the  colony,  the 
wife  with  the  concurrence  of  her  husband,  could  convey  her  estate  in 
fee,  by  deed  duly  acknowledged  and  recorded.  In  New  Jersey,  by  their 
early  colony  lands,  the  wife  might  convey  her  estate  by  deed,  provided 
she  was  previously  and  privately  examined  by  a  magistrate.  In  South 
Carolina,  Georgia,  and  Kentucky,  the  wife  conveys  in  the  same  way, 
and  in  Rhode  Island,  Connecticut,  Ohio,  Indiana,  Missouri,  and  North 
Carolina,  (and  this  is,  no  doubt,  the  general  rule,)  the  husband  must  join 
in  the  conveyance  by  the  wife,  and  she  must  be  separately  examined  be- 
fore an  officer.''    3  Kent,  151, 152,  153. 

It  seems  that  in  Maine,  New  Hampshire,  Massachusetts,  and  Connec-        • 
ticut,  the  wife's  acknowledgment  of  a  deed  before  a  magistrate,  in  the 
common  form  is  sufficient ;   but  that  in  nearly  or  quite  all  the  other 
states,  it  ia  necessary  that  she  be  separately  and  privately  examined.    Is 
Virginia,  it  has  been  held  that  the  private  examination,  or  something  i 

equivalent,  is  necessary  to  pass  merely  equitable  rights.    It  has  been     '  « 

sometimes  held  that  the  wife's  conveyance  may  be  effectual,  althoagb  ' 
some  statutory  requisitions,  merely  formal,  are  not  complied  with. 
Hence,  in  Ohio,  where  the  magistrate's  certificate  stated  only  the  sub- 
stance of  the  transaction,  this  was  held  sufficient.  And  a  statute  of 
Pennsylvania  declares  valid  all  deeds  made  prior  to  September  1, 1836, 
though  the  certificate  be  defective.  A  similar  statute  exists  in  South 
Carolina.  But  substantial  deviations  from  the  form  prescribed  will  ren- 
der the  deed  invalid.  Thus,  where  a  statute  requires  the  wife  to  re- 
nounce her  right  to  lands,  in  the  manner  required  in  the  case  of  dower, 
and  to  renounce  all  her  estate,  interest  and  inheritance ;  a  renunciation 
of  all  her  interest  and  estate^  and  also,  aU  her  right  and  claim  of  dower, 
will  not  pass  her  land.  So  in  case  of  a  conveyance  by  a  husband,  In  his 
own  name,  of  his  wife's  land,  she  merely  signing  and  sealing  the  deed, 
"  in  token  of  her  relinquishment  of  all  her  right  in  the  bargained  pre- 
mises ;"  held,  her  interest  did  not  pass,  and,  after  his  death,  she  might 
maintain  a  writ  of  entry  for  the  land,  on  her  own  seisin.  And  no  amend- 
ment will  be  allowed  in  the  defective  acknowledgment  of  a  wife  upon 
parol  evidence.  Upon  the  same  principle,  a  usage  or  statute  authorizing 
a  married  woman  to  convey  her  land,  being  a  departure  from  the  com- 
mon law,  will  be  limited  strictly  to  an  actual  transfer  of  the  property. 
Thus  a  mere  agreement  made  by  her  to  convey,  though  made  for  valua- 
ble consideration,  and  with  consent  of  the  husband,  is  void  even  in 
chancery.  A  statute  of  Delaware  provides  that  the  wife  shall  be  bound 
by  no  warranty,  except  a  special  warranty  against  herself,  her  heirs,  and 
those  claiming  under  her ;  and  a  statute  of  Kentucky,  that  the  wife's 
deed  shall  not  pass  her  estate,  but  "  shall  be  as  efioctual  for  every  other 
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Q^-^°°*  in  Chancery,  or  two  of  the  perpetual.  Commissioners  ap- 
JJSJJ*"**  pointed  mider  the  Act,(c)  or — where  by  reason  of  resi- 

(e)  Sect  79. 

parpose,  as  if  she  were  unmarried."  See  Hilliard  on  Real  Property, 
vol.  I,  p.  122, 123. 

In  Illinois,  if  the  examining  magistrate  does  not  personally  know  the 
woman,  her  identity  must  be  proved  by  one  witness.  In  Missouri,  the 
identity  is  to  be  proved  by  two  witnesses.  The  execution  of  the  deed 
must  be  the  wife's  own  personal  act ;  if  it  be  signed  with  her  name,  by 
the  husband,  though  in  her  presence,  and  by  her  direction  it  is  not  a 
compliance  with  the  statutes  requiring  deeds  to  be  subscribed  by  the 
grantor's  own  hand.  And  she  cannot  convey  by  attorney.  The  certifi- 
cate of  the  magistrate  must  show  that  in  her  examination  the  require- 
ments of  the  statute  were  substantially  pursued ;  and  in  the  absence  of 
fraud,  no  parol  proof  is  admissible  either  to  qualify  it,  or  to  supply  its 
defects  or  omission.  But  in  the  absence  of  proof  to  the  contrary,  it  will 
be  presumed  that  the  magistrate,  in  conducting  the  examination,  did  his 
duty,  in  making  her  acquainted  with  the  contents  of  the  deed.  See  note 
to  GreenL  Cruise,  vol.  2,  p.  24. 

In  Michigan,  Vermont,  Massachusetts,  New  Hampshire,  and  Maine, 
provision  is  made  by  which  the  wife,  if  deserted  by  the  husband,  without 
being  left  by  him  with  the  means  of  support,  may  be  authorized  by  the 
courts  to  sell  her  real  estate,  and  in  several  other  respects  to  act  as  Kfeme 
sole.  In  Massachusetts  and  Michigan  this  power  may  also  be  given, 
if  he  is  sentenced  to  the  state  prison.  In  Maine,  it  may  be  given,  if 
he  is  eon/i9ied  there.  In  New  Hampshire  it  may  be  given,  if  the  de- 
sertion has  continued  for  three  months;  or  if  she  has  good  cause  of 
divorce  against  him ;  or  if  any  cause  exists  which,  by  lapse  of  time, 
may  ripen  into  just  ground  of  divorce.  In  Main  and  Massachusetts,  a 
married  woman  coming  into  the  state  to  reside,  her  husband  never  hav- 
ing lived  with  her  in  the  state,  may  make  valid  conveyances,  and  do 
other  acts  as  a /erne  sole.  And  the  principle  is  now  generally,  if  not  uni- 
versally established  in  the  United  States  as  a  necessary  exception  to  the 
rule  of  the  common  law  disabling  a  feme  covert  to  contract  or  sue  alone, 
that  where  the  husband  was  never  within  the  state,  or  has  gone  beyond 
its  jurisdiction,  has  wholly  renounced  his  marital  rights  and  duties,  and 
deserted  his  wife,  she  may  make  contracts,  and  sue  and  be  sued  as  a  feme 
sole.  The  same  principle,  it  is  presumed,  will  enable  her  to  convey  her 
own  real  estate  where  no  other  provision  has  been  made  by  statute.  But 
to  accomplish  this  change  in  the  civil  relations  of  the  wife,  the  desertion 
by  the  husband  must  be  absolute  and  complete ;  it  must  be  a  voluntary 
separation,  form,  and  abandonment  of  the  wife,  embracing  both  the  fact 
'  and  intent  of  the  husband  to  renounce  de  facto^  and  as  far  as  he  can  do  it, 

the  marital  relation,  and  leave  his  wife  to  act  as  a  feme  sole.  Such  is 
the  renunciation,  coupled  with  a  continued  absence  in  a  foreign  state 
or  country,  which  is  held  to  operate  like  an  abjuration  of  the  realm.    lb. 
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dence  beyond  seas,  or  ill  health,  or  any  other  sufScient  chap.  xin. 
cause,  the  married  woman  shall  be  prevented  from  so  ae- 

The  following  decisions  relative  to  the  transferring  of  the  wife's  estate 
by  deed,  comprise  the  American  law  on  the  subject : — 

The  deed  of  ?ifenu  covert ^  to  be  valid,  must  be  executed  by  her  and  her 
husband.  Seatan  v.  Pickerings  3  Randolph,  4ti8 ;  Thompson  y.  Peeble's 
A^r5,6  Dana,  391.  There  must  he  a  privy  examination  to  pass  the  title 
of  SLfeme  covert  obligee,  in  a  conveyance  bond.  Steele  v.  LeinSj  1  Monroe, 
49.  A  feme  covert  must  relinquish  her  equitable  as  well  as  legal  right  se- 
parately and  apart  from  her  husband.  Counts  v.  Oeiger^  1  Call,  190.  A 
deed  of  a  married  woman  to  a  guardian  of  her  infant  husband  is  looked 
upon  with  jealousy,  and  the  court  will  require  a  personal  examination  of 
the  wife  to  know  if  it  be  done  without  coercion.  JF^ris  v.  Brushy  1  Edw. 
572.    A  different  rule  seems  to  have  been  established  in  Tennessee ;  the  ^ 

court  there  held,  that  a  court  of  chancery  has  no  jurisdiction  to  Inquire 
into  the  regularity  of  a  privy  examination  of  Kfeme  covert^  to  a  deed  exe- 
cuted by  her.  Campbell  v.  TYiul,  3  Yerger,  548.  The  wife's  equity  in  land  * 
may  be  conveyed  by  her  and  her  husband  during  coverture,  by  privy  ex- 
amination, and  recording  the  deed  in  the  proper  office.  WhUaker  v.  Blair, 
3  J.  J.  Marsh.  241.  A  conveyance  by  B,feme  covert  with  warranty,  although 
acknowledged  according  to  the  statute,  will  not  operate  by  way  of  estop- 
pel, so  as  to  pass  to  her  grantee,  her  subsequently  acquired  interest  in  the 
property  conveyed.  Ileal  v.  Woo(kDorth,  3  Paige,  470.  The  deed  of  hfeme 
covert  will  pass  no  interest  in  her  land  except  in  her  separate  estate,  un- 
less her  privy  acknowledgment  is  recorded  in  proper  time.  WkUaker  v. 
Blair,  3  J.  J.  Marsh.  241  \  Hepbwm  v.  Dubois*  lessee,  12  Peters,  345.  So  also 
in  South  Carolina :  where  a  feme  covert  joins  her  husband  in  a  convey- 
ance, and  renounces  her  inheritance  according  to  the  act  of  1795,  the  re- 
nimciation  is  not  complete  and  legal  until  recorded ;  and  if  it  has  not  been 
recorded  within  the  time  prescribed  by  the  registry  act,  it  is  absolutely 
void.  HiUegas  v.  Hartly,  1  Hill,  110.  A  deed  from  a  husband  and  wife 
without  her  privy  examination  and  relinquishment,  is  utterly  void  as  to 
her ;  and  furnishes  no  consideration  to  support  a  subsequent  conveyance. 
Harvey  v.  Pecks,  1  Munf.  618.  And  if  2l  ferns  covert  be  privily  examined, 
her  covenant  for  further  assurance  in  a  deed  is  obligatory,  and  a  specific 
execution  will  be  decreed.  Nelson  v.  Harwood,  3  Call,  384.  The  act  of 
Maryland,  directing  the  acknowledgment  of  the  wife  as  grantor  in  a  deed, 
is  prescribed  for  her  benefit,  and  a  literal  compliance  with  the  specified 
form,  has  never  been  required.  You/ng  v.  T%«  State,  7  Gill  &  Johns.  263. 
A  deed  of  husband  and  wife,  where  the  privy  examination  of  the  wife  is 
taken  before  the  acknowledgment  of  both,  is  void.  Gilchrist  v.  Bute,  1 
Dev.  &>  Batt.  359.  A  deed  of  a  feme  covert,  to  be  valid,  must  be  executed 
by  the  husband  also.  But  if  it  appears,  by  sufficient  evidence,  that  the 
deed  was  executed  by  a  feme  covert,  it  would  be  completely  valid  as  to  her, 
if  it  appears  by  the  testimony  of  even  a  single  witness,  that  it  has  been 
executed  by  the  husband  also.  Sexton  v.  Pickering,  3  Randolph,  468. 
There  must  be  a  privy  examination  to  pass  the  title  of  nfeme  covert  ob- 
ligee in  a  conveyance  bond.  Roberts*  heirs  v.  EUiotCs  heirs,  3  Monroe,  397. 
A  conveyance  by  a  feme  covert  with  warranty,  although  acknowledged 
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<**P'  ^^'  knowledging  the  deed — before  special  commissioners  to  be 
appointed  by  the  Court  of  Common  Pleas.(/)    Where  a 

(/)  Sect,  83, . 

according  to  the  statute,  will  not  operate  by  way  of  estoppel,  so  as  to  pass 
to  her  grantee  her  subseqdently  acquired  interest  in  the  property  oonrey- 
ed.  Teal  v.  Woodworih,  3  Paige,  470.  The  fee  simple  interest  of  &/eme 
covertf  in  lanc|^  belonging  to  her  in  descent,  cannot  be  taken  from  her  and 
vested  in  another  person,  without  her  previous  assent  thereto,  given  upon 
private  examination  before  a  competent  authority  to  make  such  examina- 
tion. LasseUr  v.  TVttut,  1  Yerger,  413.  A  deed  of  lands,  executed  by  a 
feme  covert,  together  with  her  husband,  but  not  acknowledged  by  her,  pnr- 
.  suant  to  the  statute,  conveying  lands  belonging  to  the  feme,  and  the  pay- 
#  ment  of  the  consideration  money  by  the  grantee,  is  not  such  an  agreement 

10  convey  as  will  be  enforced  against  the  heirs  at  law  of  the  feme,  by  a 
decree  for  specific  performance.  MarUn  v.  Dwelly,  6  Wend.  9.  In  Ken« 
•  tucky,  a  deed  executed  by  a  feru  covert  who  is  examined  privately,  by 

«  the  clerk  out  of  court,  is  sufficient  to  pass  her  estate.    Pendergasi  v. 

^  '  Owathmey,  3  A.  K.  Marsh.  67.  A  feme  covert,  in  consideration  of  a  creditor 

of  her  husband  giving  him  further  time  to  pay  his  debt,  executed  a  deed 
jointly  with  her  husband,  in  form  a  mortgage,  of  real  estate,  to  secure  its 
*      .  payment.    This  deed  was  not  acknowledged  according  to  the  acts  of  as- 

)  •  sembly  in  relation  to  conveyances  of  land  by  feme  covert  grantors;  nor 

did  it  purport  to  be  in  execution  of  a  power  reserved  to  her ;  but  being 

'   ^  for  property  in  fact  held  for  her  separate  use,  which  he  had  a  right  to  con- 

vey as  a,  feme  sole,  was  considered  in  equity  as  creating  a  specific  lien ; 
and  enforced  accordingly.  Brundige  v.  Poor,  2  Oill  &>  Johns.  1.  A  cer- 
tificate of  a  privy  examination  of  a  feme  covert  to  a  conveyance  of  real 
estate,  by  husband  and  wife,  states  that  the  feme  made  her  acknowledg- 
ment of  the  conveyance  of  the  land,  freely  and  voluntarily ;  and  that  she 
was  willing  that  the  same  should  be  recorded,  without  stating  that  she 
had  willingly  signed  and  sealed  the  deed ;  and  without  stating  that  if  it 
was  shown  and  explained  to  her  by  the  conmiissioners :  held,  if  the/em^ 
had,  in  fact,  signed  the  deed,  such  certificate  of  privy  examination  is  sub- 
stantially a  compliance  with  the  requisitions  of  the  statute,  and  good ; 
and  the  feme  is  bound  by  the  deed.  But  if  she  had  not  signed  the  deed, 
such  acknowledgment,  so  certified,  is  not  sufficient  to  make  the  deed 
binding  on  her,  within  the  requisition  of  the  statute.  Thd  v.  Bailor,  4 
Leigh,  498.  A  voluntary  conveyance  of  her  property  made  by  a  woman 
after  a  marriage  contract,  and  before  the  marriage,  which  conveyance  is 
intentionally  concealed  by  the  parties  to  it  from  the  intended  husband,  is 
fraudulent  in  equity  as  to  him,  and  will  be  set  aside.  7\cdter  v.  An- 
drews,  I  Shepley,  134.  It  is  the  settled  practice  of  a  court  of  equity  to 
direct  a  proper  provision  for  the  wife  whenever  her  property  becomes  the 
subject  of  jurisdiction.  lb.  When  B,feme  covert  is  empowered,  by  deed, 
to  dispose  of  property  by  deed  of  gift  or  will,  it  can  be  disposed  of  in  no 
other  way ;  and  a  disposition  of  it  by  bill  of  sale,  is  void.  MarskaU  v. 
Stephens,  8  Hump.  Tenn.  Rep.  159.  A  conveyance  by  a  husband  of  the 
wife's  real  estate  to  a  third  person,  for  the  purpose  of  having  the  same 
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eomniission  had  issued  to  persons  supposed  to  be  near  a  ^^'^p*  ^"'- 
particular  locality  up  the  country  in  India,  and,  in  con-  SS^miasioii- 
sequence  of  their  removal,  the  acknowledgment  was  taken  ed!^n^^^ 
before  strangers,  the  Ck)urt,  under  the  special  circum-  ^^ 
stances,  allowed  the  commission  to  be  amended  by  insert- 
ing their  names  :(ff)  when  the  christian  name  of  the  wo- 
man was  unknown,  a  commission  issued  with  the  name 
in  blank  ;  but  the  court  observed,  that  more  than  ordinary 
care  must  be  taken  to  verify  the  party  by  affidavit.(A) 

The  person  or  persons  taking  the  acknowledgment  must  ^^j^^^^/ 
sign  a  memorandum  and  certificate,(t)  in  the  forms  pre-  SSi^^^vJSfl. 
scribed  by  the  84th  section  of  the  Act;  the  certificate,  •d«imed. 
with  an  affidavit(A;)  verifying  the  same,  is  then  to  be  filed 
in  the  Common  Pleas ;  and  thereupon  the  deed  will,  as 
respects  the  married  woman,  take  effect  from  the  time  of 
acknowledgment ;(/)  when  the  certificate  and  affidavit 
are  ^inconsistent  with  each  other,  the  court  will  not  allow      r*2711 
them  to  be  filed  ;(m)  and  therefore,  of  course,  will  not  per- 
mit a  certificate  to  be  so  amended  as  to  make  it  vary  from 
or  alter  the  sense  of  the  affidavit.(n) 

The  general  rules  published  by  the  Court  of  Common  ^JSJ*^^  m. 
Pleas  in  Hilary  term,  1834,  provide  that  in  case  of  an  ac-  ^^  **™' 
knowledgment  before  commissioners,  one,  at  least,  of  such 
commissioners  shall  be  a  person  who  is  not  interested  in 
the  transaction,  or  concerned  therein  as  attorney,  solicitor, 

(g)  In  re  Stubbs,  5  Sc.  N.  R.  337. 

(A)  In  re  ApperUm  or  AtherUmy  1  C.  B.  447;  3  Dow.  &  L.  26. 

(i)  A  description  of  the  woman  in  the  certificate,  as  *'  Mary  the  reputed 
wife  of  A.  B.,  otherwise  Mary  S.,  spinster/'  has  been  held  to  be  sufficient ; 
EzparU  Francis,  5  G.  B.  498. 

(k)  Which  may  be  on  either  paper  or  parchment:  Ex  parte  Carr^  5  C. 
B.  496;  see  In  re  Foster,  7  C.  B.  124. 

(0  Sects.  85  and  86. 

(m)  In  re  Dixon,  4  G.  B.  631. 

(»)  Inre  Millard,  6  C.  B.753;  Expa/rte  Witty,9Dow,F.C,838;  see, 
as  to  interlineations,  &c.,  in  the  affidavit,  In  re  Worthington,  5  G.  B.  611 ; 
In  re  Fagan,  ibid.  436. 

conveyed  to  the  husband,  and  thus  transferring  the  estate  to  him,  will  be 
sustained  where  no  fraud  has  been  practiced  upon  the  wife.  Skepperson 
V.  Sheppersan,  2  Gratt.  Va.  Rep.  501.  See  American  Chancery  Digest, 
by  Waterman,  vol.  2,  p.  348,  349,  350. 
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^**P-  ""•  or  agenti  or  clerk  to  any  attorney,  solicitor,  or  agent  so 
SSSu!n*5f  i'^^'®^^^  ^^  concerned  :  and  the  commissioners  are  to  in- 
mmied  wo-  qaire  of  the  married  woman,  separately  from  her  husband 
and  from  the  attorney  or  solicitor  employed  in  the  trans- 
action, whether  any  provision  is  to  be  made  for  her  in 
lieu  of  the  interest  which  she  gives  up  ;(o)  and,  if  so,  are 
to  satisfy  themselves  before  taking  the  acknowledgment 
that  such  provision  has  been  made  by  some  deed  or  writ- 
ing produced  to  them,  or,  if  not  made,  then  they  are  to 
require  its  terms  to  be  reduced  into  writing,  and  verify 
the  same  by  their  signatures;  and  the  affidavit(p)  (which 
may  be  made  by  one  of  the  commissioners,  although  he 
be  the  solicitor  employed  in  the  transaction,X9)  is  to  be 
in  the  form  annexed  to  such  general  rules. 
AekDowied;.      The  court  wiU  allow  the  acknowledgment  to  be  taken 

Bami  in  con- 

mderauon  of  in  cousidcratiou  of  a  sum  of  money  actually  paid  to  the 

money  paid  '  ^   * 

wonSSri-  ^^rried  woman,  if  the  sum  so  paid  be  too  small  (c.  g^., 
r*2721      ^^^'^  ^^  ^^^^  ^^^  subject  of  a  settlement  :(r)  and  the  *usual 
inquiry  as  to  a  provision  is  unnecessary  on  a  compulsory 
sale  to  a  public  company .(«) 
fldaritwhew      When  au  acknowledgment  is  taken  abroad,  the  court 
SSiiriJkM  ^^'^  "°^  dispense  with  an  affidavit  of  verification  sworn 
'*'"**^        and  authenticated  according  to  the  local  law,  unless  it  be 
distinctly  shown  that  great  inconvenience  would  result 
from  a  strict  adherence  to  the  ordinary  rule  :{t)  upon  this 
principle,  the  court  has  received  an  affidavit  sworn  before 
a  British  consul,  upon  evidence  either  that  he  was,  ac- 
cording to  the   Lex  loci,  competent  to  administer  an 
oath,(ti)  or  that  there  was  no  local  authority  within  reach 

(o)  See,  as  to  taking  an  acknowledgment  from  a  deaf  and  dumb  wo- 
man, In  re  Harper,  6  Man.  &  G.  732. 

(  p)  The  affidavit  must  speak  positively  to  the  fact  of  her  having  attain- 
ed majority :  In  re  Coverley,  8  Scott,  147. 

iq)  In  re  Scholefield,  3  Scott,  657. 

(r)  Ex  parU  Webber,  5  C.  B.  179. 

(5)  In  re  Poster,  7  C.  B.  120. 

(0  In  re  Crawford,  4  C.  B.  626 ;  and  see  In  re  Eady,  6  Dow.  P.  C.  615 ; 
In  re  Pearsall,  9  Dow.  P.  C.  46  j  Ex  parte  Shaw,  ibid,  839 ;  In  re  Schiff,  1 
Dow.  &  L.  911 ;  Ex  parU  Way,  ibid.  950 ;  In  re  Street,  2  C.  B.  364. 

(u)  In  re  Barber,  4  Dow.  P.  C.  640,  does  not  seem  to  be  an  authority  for 
the  general  power  of  a  consul,  see  Ex  parte  Hutchinson,  5  C.  B.  499. 
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who  possessed  such  a  power  :(v)  so,  also,  it  has  received,  c^^p*  ^m- 
under  similar  circumstances,  affidavits  sworn  before  the 
« provisional  British  consul  at  the  Societ7  Isles,"(ir)  the 
'<  minister  of  the  British  chapel  at  Moscow,"(ir)  and  a 
"  political  agent  up  the  country  in  India  f{f/)  but  has  re- 
fused to  receive  an  affidavit  sworn  before  the  British  min- 
ister  at  Florence,  it  not  appearing  that  there  was  no  local 
authority  competent  to  take  the  affidavit.(z) 

Upon  a  sale  of  copyholds,  a  surrender  to  the  use  of  the  Mode  of^M. 
purchaser,  by  the  copyholder's  wife,  with  his  consent,  Jjjj^"^'* 
after  she  has  been  privately  examined,  will  bar  her  right  «>py»«>iito. 
to  free*bench,  if  any  exist  by  special  custom  ;  although, 
at  the  date  of  the  surrender,  the  purchaser  has  no  legal 
estate  in  the  premises.(a)    Upon  the  sale  of  her  copyhold 
property,  if  she  have  the  legal  estate,  the  conveyance 
must  be  by  'surrender :  if  her  estate  be  merely  equitable,      [*273] 
a  surrender  by  her  and  her  husband,  after  she  has  been 
privately  examined,  is  binding  ^s  if  her  estate  were  le- 
gal ;(6)  or  her  equitable  estate  will  pass  by  a  mere  deed 
acknowledged  under  the  act.(c) 

So,  also,  an  acknowledged  deed  will  pass  a  married  ^^;j^^^[ 
woman's  reversionary  interest  in  the  proceeds  of  sale  of  SJJJio^y"' 
real  estate  subject  to  a  trust  for  sale  but  remaining  un-  pn^^of 
sold  ]{d)  or  in  money  subject  to  an  absolute  trust  for  in-  Mt^te^^onii 
vestment  in  land.(e)  1??° ^  S^n 

We  have  seen  that  an  assignment,  merely  by  the  bus-  MtLta/^' 
band,  of  her  legal  terms  for  years,  is  sufficient ;  but  that,  ^Tn^  for ' 
as  respects  her  equitable  chattels  real,  it  is  prudent  to  re-  ^**" 
quire  that  she  shall  join  in  and  acknowledge  the  assign- 
ment :(/)  and  when  the  husband  purports  to  convey,  for 

(t?)  Davy  y.  MaUwood^  3  Man.  &;  G.  434 ;  Ex  parte  Daly^  9  Dow.  P. 
C.  380. 
(ip)  In  re  Darling,  3  C.  B.  347. 
1%)  In  re  PickersgiU,  6  Man.  A  G.  350. 
(V)  In  re  SMbs,  5  Scolt,  N.  R.  337. 
(z)  In  re  Dunsany,  7  C.  B.  1 19. 

(a)  See  Wood  v.  Lambirth,  1  Ph.  8. 

(b)  3  and  4  WUl.  IV.  c.  74,  s.  90. 

(c)  Sect,  77. 

(^  See  May  v.  Roper,  4  Sim.  360 ;  1  Jarm.  on  Wills,  537,  n. 
(0  3  and  4  WiU.  IV.  c.  74,  s.  77. 
(/)  Supra,  p.  5. 
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^^'^p  ""•  the  continuance  of  the  coverture,  his  wife's  freeholds,  a 
like  precaution  seems  to  be  requisite  if  the  legal  estate  be 
outstanding,  or  in  reversion  expectant  on  a  term  of  years 
created  for  a  limited  purpose.(g') 

SrSSKST      ^y  ^^^  ®^^^  section  of  the  act,  it  is  provided  that  if  a 

MdTwuhr''^  husband  shall,  in  consequence  of  his  being  a  lunatic,  idipt 
or  of  unsound  mind,  and  whether  he  shall  have  been  found 
such  by  inquisition  or  not,  or  shall  from  any  other  cause, 
be  incapable  of  executing  a  deed  or  making  a  surrender 
of  lands  held  by  copy  of  court  roll,  or  if  his  residence 
shall  not  be  known,  or  he  shall  be  in  prison,  or  shall  be 
living  apart  from  his  wife,  either  by  mutual  consent  or  by 
sentence  of  divorce,  or  in  consequence  of  being  transport- 
ed beyond  the  seas,  or  from  any  other  cause  whatsoever, 
it  shall  be  lawful  for  the  Court  of  Common  Pleas  at  West- 
minster, by  an  order  to  be  made  in  a  summary  way  upon 

[*274]  *the  application  of  the  wife,  and  upon  such  evidence  as  to 
the  court  shall  seem  meet,  to  dispense  with  the  concur- 
rence of  the  husband  in  any  case  in  which  his  concur- 
rence is  required  by  the  act  or  otherwise  ;  and  all  deeds, 
&c.,  by  the  wife,  pursuant  to  such  order,  are  to  be  exe- 
cuted, &c.,  by  her  as  if  a/eme  sole  ;  and  when  executed, 
&c.  shall,  but  without  prejudice  to  the  husband's  rights 
as  then  existing  independently  of  the  act,  be  as  good  and 
valid  as  they  would  have  been  if  he  had  concurred :  but 
the  provision  is  not  to  extend  to  cases  in  which  the  lord 
chancellor,  or  other  the  persons  intrusted  with  the  great 
seal,  or  the  Court  of  Chancery,  shall  be  protector  of  a  set- 
tlement in  lieu  of  the  husband.  This  clause  has  been 
held  to  extend  to  copyholds,  over-riding  the  77th  sec- 
tion.(A)  The  order  has  been  made  in  cases  where  the 
husband,  having  committed  an  act  of  bankruptcy,  has 
absconded  and  gone  abroad,  and  has  not  since  been  heard 

{g)  Hanson  v.  Keating j  4  Ha.  1  j  NewenKam  v.  PembertoUj  1  De  G.  & 
S.644. 

(A)  Ex  parte  Shirley,  5  Bing.  N.  C.  2J6. 
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of  ;(i)  so,  where,  although  not  a  lunatic,(j)  he  was  in  a  ch*p.  xm. 
state  of  complete  imbecility  ]{k)  so,  where  he  was  living 
apart  from  his  wife,  and  refused  to  concur  in  conveying 
property  vested  in  her  as  a  trustee  ;(Q  or  in  conveying  her 
own  property,  unless  part  of  the  purchase-money  were 
paid  to  him  :(m)  but  the  court  has  refused  an  order  in 
cases  of,  what  appeared  to  be,  his  mere  temporary  absence 
from  the  country ;  as  where  the  wife's  affidavit  stated 
that  he  had  gone  to  New  Zealand,  and,  when  last  heard 
of,  *was  employed  in  a  government  vessel,  and  that  she  [*275] 
believed  that  he  never  intended  to  return  ;(n)  so,  when  it 
stated  that  the  husband,  a  seaman,  had  gone  abroad,  and 
that  she  had  not  heard  of  him  for  many  years,  and  be- 
lieved him  dead,  no  sufficient  grounds  for  such  belief  ba- 
ing  stated.(o)[l]  * 

(t)  Ex  parte  GUI,  1  Biag.  N.  C.  168;  Ex  parte  Stone,9Jyo^.'P.  C.  843; 
the  affidavit  must  be  made  by  the  wife  herself;  Jn  re  Bruce^  3  Scott,  N.  R. 
692 ;  9  Dow.  P.  C.  840 ;  Ex  parte  WUliavis,  ibid,  72. 

{j)  Ab  to  what  eyidence  of  existing  lonacy  is  safficient,  see  In  re  Twt- 
ner,  3  C.  B.  166. 

(k)  In  re  WoodaU,  3  C.  B.  639. 

(0  In  re  Mirfin,  4  Man.  &  G.  655. 

(m)  In  re  Woodcock,  1  C.  B.  437.  For  form  of  order  enabling  a  wife  to 
convey  her  own  estate,  see  Ex  parte  DuffiU,  6  Scott,  N.  R.  30 ;  but  the 
const  will  not  sanction  any  particolac  form  of  convejrance,  bat  will  only 
give  a  general  authority  to  convey :  In  re  WoodaUfSC.  B.  639. 

(n)  Ex  parte  Oilmore^  3  C.  B.  967;  and  see  In  re  SmUhj  16  L.  J.,  N.  S., 
C.  P.  168. 

(o)  Ex  parte  Taylor y  7  C.  B.  1.  Of  course  the  order  was  applied  for  as 
a  means  of  avoiding  the  necessity  of  proving  the  death  as  a  matter  of  title, 
and  it  was  eventually  made,  on  further  evidence. 

[1]  The  reason  why  the  husband  is  required  to  join  with  the  wife  in 
the  conveyance  is  that  his  assent  may  appear  upon  the  face  of  it,  and  to 
show  that  he  was  present  to  protect  her  from  imposition ;  and*the  weight 
of  authority,  according  to  Kent,  is  in  favor  of  the  existence  of  a  general 
rule  of  law,  that  the  husband  must  be  a  party  to  the  conveyance,  or  re- 
lease of  the  wife.  But  the  rule  has  exceptions.  In  New  Hampshire,  the 
wife  may  release  her  right  of  dower,  by  her  separate  deed,  executed  with- 
out her  husband.  2  N.  H.  Rep.  176,  405.  It  has  been  held  in  Massa- 
chusetts, that  the  wife,  by  her  separate  deed,  executed  subsequently  to  a 
sale  by  her  husband,  and  in  consideration  of  that  sale,  may  release  her 
right  of  dower.  FSnoler  v.  Shearer,  7  Mass.  Rep. '14.  And  it  seems  to  be 
the  usage,  or  common  law  of  New  England,  that  a  wife,  in  consideration 
of  her  husband's  conveyance,  may,  by  her  own  separate  deed,  release  her 
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^^^'  ^^^'      And  the  disposing  power  of  a  married  woman  under 

wSSin^'may  ^^^  ^^^^  ^^^  ^^^  ^V  *®  8  ifc  9  Vict.  c.  106,  extended  to 
£^*eddeS   contingent  and  other  similar  interests,  and  to  rights  of 
STgen^  in?*  e^try ;  and  she  is  also  thereby  enabled  to  disclaim,  by 
^lii^    deed,  executed  and  acknowledged  under  the  3  d&  4  Will. 
lY.  c.  1 4,  any  estate  or  interest  in  tenements  or  heredita- 
ments in  England,  of  any  tenure.(p) 
^A^tof      ^^  assignment  of  leaseholds,  or  any  other  chattel  inter- 
^nn-^ior     ^gt  in  real  estate,  by  one  of  several  executors  or  adminis- 
•r^lSI^^  trators,  is  valid  :{q)  so,  also,  is  an  assignment  by  an  exe< 
cutor  who  dies  before  probate ;  but  the  will  must  event- 
ually be  proved ;  as  the  probate  copy  is  the  only  evidence 
of  the  appointment  of  the  executor  :(r)  but  an  assignment 
by  a  person  assuming  to  act  as  administrator,  and  who 
subsequently  obtains  letters  of  administrator,  is  void.(*) 
pro^ot^  of     Sy  the  Lands  Clauses  Consolidation  Act,  if,  upon  the 
uDdJr^        deposit  in  the  Bank  of  the  purchase  money  or  compensa- 
^ru!m        tion  agreed  or  awarded  to  be  paid  in  respect  of  lands  pur- 
TeT  to  them,  chascd  or  taken  by  the  promoters  of  the  undertaking,  the 

■etves  upon  '  *•  '^' 

w^dSfMulf  ^^°®''^  ^^  Statutory  owners  fail  to  convey  the  land  upon 
the  ownexi.  roquest,  the  promoters  are  authorized  to  execute  a  deed- 
poll,  which  will  have  all  the  effect  of  a  conveyance  by  the 
[•276]  'owners  or  statutory  owners  :{t)  similar  powers  are  also 
conferred  upon  the  promoters  of  the  undertaking,  in4he 
several  events  of  the  owners(w)  refusing  to  convey,  or  fail- 
ing to  make  a  title,  or  not  being  discoverable.(t£?) 


(p)  See  sections  6  and  7  of  the  Act. 

(q)  Simpson  y.  QuUeridge^  1  Madd.  609. 

(f )  Brazier  v.  Hudson^  8  Sim.  67. 

(5)  Wms.  on  Executors,  3rd  ed.  312. 

(t)  See  sect.  75. 

(u)  Qtuere  whether  this  includes  Statutory  owners.    See  Frend  and 

Ware's  Rail.  Conv.  83,  n. 

(w)  See  sects.  76,  77.    See,  on  the  construction  of  a  clause  in  a  private 

right  of  dower  to  jthe  grantee  of  her  husband.  Bmoe  v,  HamUton,  3  Greenl. 
63.  In  New  York,  if  a  married  woman  execute  a  power  by  grant,  the 
concurrence  of  her  husband  as  a  party  is  not  requisite,  and  if  she  reside 
out  of  the  state,  though  she  may  convey  any  real  estate  situated  within 
the  state  without  any  other  acknowledgment  or  proof  of  the  execution  of 
it  than  that  required  of  a  feme  soUj  she  is  in  that  case  to  join  with  her 
husband  in  the  conveyance.  N.  Y.  R.  S.,  vol.  1,  p.  736,  sec  117;  ib.  p. 
758,  611.    See  3  Kent's  Com.  152,  153. 
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Where  a  trustee  of  an  outstanding  legal  estate  refuses  c^^p-  ^^^ 
in  a  plain  case  to  convey  at  the  request  of  a  party  entitled  ^Jund  u> 
to  a  conveyance,  he  will,  if  a  bill  be  filed  against  him.  be  requeitof 
fixed  with  costs  ]{x)  and  where  a  party  has  accepted  a  f^T  ^^ 
trust,  he  cannot,  it  is  conceived,  justify  his  refusal  to  con- 
vey on  the  ground  that  no  estate  is  in  fact  vested  in  him. 
A  trustee,  however,  when  required  to  convey  the  estate 
on  the  ground  of  the  trusts  having  terminated,  is  entitled 
to  clear  and  satisfactory  evidence  of  such  being  the  fact,(y)  But  only  by 
And  he  cannot  be  required  from  time  to  time  to  divest  uon^tndlr' 
himself  of  different  parcels  of  the  trust  estate,  or  to  con-  hialwir  took 

the  asiata. 

vey  by  other  words  and  descriptions  than  those  by  which 
the  conveyance  was  made  to  himself,(z)  and  the  same  is 
the  rule  in  the  case  of  a  mortgagee,  (z) 

And  a  mortgagee  cannot  be  compelled  to  reconvey  be-  ''®'^^^, 
fore  the  time  fixed  for  redemption,  although  he  be  ten-  JJ^7^ 
dered  his  principal  with  interest  up  to  that  time.(a)  witompdon. 

Where  a  dormant  assignee  in  bankruptcy  had  not  been  ^*gj*i^° 
consulted  as  to  the  sale  of  part  of  the  estate,  and  had  rea-  J2iied"M  u> 
sonable  cause  to  doubt  whether  it  would  be  beneficial,  it  SuiiSd  wa 
was  held,  that  he  could  not  be  compelled  to  execute  the  Sju  p^"* 
conveyance,  without  a  previous  reference  as  to  the  pro-  ^"*'^* 
priety  of  the  sale.(6)  [^277] 

*In  many  cases  a  conveyance  of  the  legal  estate,  which  conreyanoa 
could  not  otherwise  have  been  procured  without  suit,  ertaiasfrom 
might,  prior  to  .the  1st  November,  1860,  have  been  obtain-  ^-^1^^' 
e^  under  the  provisions  of  the  1  Will.  IV.  c.  60,  (common-  5"iJJS|fiv.* 


ly  known  as  Sir  E.  Sugden's  Act,)  the  4  &  5  Will.  IV.  c.  ^J^^^^^ 
23,  and  the  1  &  2  Vict.  c.  69.    These  acts(c)  have  been  *^^^ 


Trm- 


repealed,  and  their  principal  provisions  have  been  re-enac-  i^^" 
ted,  along  with  considerable  additions,  by  the  13  &  14 

Act,  similar  to  the  76th  section;  Doe  v.  Manchester^  Bury^  and  Rossendale 
Railway  Company,  9  Jur.  949. 

(x)  WiUis  V.  Hiscox,  4  Myl.  &  Cr.  197 ;  Bampshire  v.  Bradley,  2  Coll. 
34. 

(y)  Bolford  v.  PkippSy  3  Beav.  434. 

(z)  Goodson  v.  EUissan^  3  Russ.  594. 

(a)  Brown  v.  Cole,  14  Sim.  487. 

{b)  Ex  parte  UnderhiUj  3  Mon.  &  A.  660. 

(c)  Ab  to  the  effect  of  which,  see  Hill  on  Trustees,  375,  et  seq. ;  and 
Coote  on  Mortgages,  3Td  ed.  359,  et  seq. ;  and  Sag.  S25. 
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Chap.    Xlir. 

Under 
which  thtt 
rouitmay 
in  the 
wrenl 
of 


aLnnatie 
or  Infant 
being  a 
tnutee  or 
mongagee; 


or  of  a  tnu- 
tee being 
oatof  juria- 
diction  or 
not  to  bo 
found; 


orofita 
being  un* 
certain 
which  of 
eereral 
tmsteefl 
the 


eurviTor; 
or  of  iia 
bein^  un- 
certain onder 
whether  laat 
truBiee 
be  liTing  or 
dead; 

or  of  trustee 
dying  with- 
out an  heir ; 

[•278] 

* 

or  of  COB* 
tingent 
rignt  being 
claimable 
by  unborn 
truatee; 


Vict.  c.  60,  (cited  as  the  Trustee  Act,  1860.)  By  this 
act,((f)  the  Lord  Chancellor  sitting  in  lunacy  (as  respects 
matters  within  that  jurisdiction,)  the  Court  of  Chancery 
and  the  local  Courts  of  Lancaster  and  Durham  (as  re- 
spects lands  within  the  palatinate  jurisdictions,(6)  are  re- 
spectively enabled  in  the  several  cases  of; 

A  lunatic,  or  person  of  unsound  mind,  or  infant,  being 
seised  or  possessed  of  any  land  upon  any  trust  or  by  way 
of  mortgage,(/)  or  entitled  to  any  contingent  right  in  any 
lands  upon  any  trust,  or  by  way  of  mortgage  ]{g) 

Or  of  any  person,  solely  or  jointly  with  any  other  per- 
son or  persons,  seised  or  possessed  of  any  lands  upon  any 
trust,  or  entitled  to  a  contingent  right  in  any  lands  upon 
any  trust,  being  out  of  the  jurisdiction,  or  not  to  be 
found  ;(A) 

Or  of  its  being  uncertain  which  of  several  persons  joint- 
ly seised  or  possessed  of  any  lands  upon  any  trust,  was 
the  survivor  ;(i) 

Or,  (where  one  or  more  person  or  persons  shall  have 
been  seised  or  possessed  of  any  lands  upon  any  trust,)  of 
*its  not  be  known  whether  the  trustee  last  known  to  have 
been  seised  or  possessed  be  living  or  dead  ]{k) 

Or  of  any  person  seised  of  any  lands  upon  any  trust 
having  died  intestate  as  to  such  lands  without  an  heir,  or 
having  died  and  its  not  being  known  who  is  his  heir  or 
devisee ;(/) 

Or  of  lands  being  subject  to  a  contingent  right  in  ^ 
unborn  person  or  class  of  persons,  who,  upon  coming  into 
existence  would,  in  respect  thereof,  become  seised  or  pos- 
sessed of  such  lands  upon  any  trust  \{m) 

{d)  See  sect.  1  for  the  extended  meaning  given  throughout  the  Act  to 
the  expressions  "  lands,"  "  seised,"  "  possessed,"  "  contingent  right,"  "  con- 
vey," "  conveyance,"  "  trust,"  "  trustee,"  "  lunatic,"  "  person  of  unsound 
mind,"  "  devisee,"  and  "  mortgagee." 

(«)  Sect.  21. 

(/)  Sects.  3  and  7. 

(g)  Sects.  4  and  8. 

(A)  Sects.  9  to  12. 

(t)  Sect.  13. 

Ik)  Sect.  14. 

(0  Sect.  15. 

(m)  Sect  16. 
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Or  of  a  person  jointly  or  solely  seised  or  possessed  of  ^^^-  ^^- 
any  lands  upon  any  trust,  or  entitled  to  a  contingent  right  J^e^J^}™*- 
in  any  lands  upon  any  trust,  being  required,  by  a  person  JJ^T***y» 
entitled  to  a  conveyance,  assignment,  or  release  of  the 
same  respectively,  or  bis  agent,  to  convey,  release,  or  as- 
sign the  same,  but  declining  in  writing  so  to  do,  or  refu- 
sing or  neglecting  so  to  do,  for  the  space  of  twenty-eight 
days  next  after  a  proper  instrument  of  assurance  shall  have 
been  tendered  to  him  by  any  person  entitled  to  require  the 
same,  or  his  agent  ;(n)  to  make  an  order  vesting  such  ^^^^^^ 
lands  in  such  person  or  persons  in  such  manner  and  for  ^e?^which 
such  estate,  or  releasing  the  lands  subject  to  such  con*  u!!!i'!£!^^^ 
tingent  right  therefrom,  or  disposing  of  the  same,  as  the  ■"^*^- 
court  shall  direct ;  and  the  order  is  in  itself  to  operate  as 
an  assurance. 

And  where  any  mortgagee  shall  have  died  without  hav-  And  may, 

,  .  ,  .  .  -  .  ^    .       under  car- 

ing entered  mto  the  possession,  or  into  the  receipt  of  the  tain  drcum- 


■lancM. 


rents  and  profits(o)  of  the  mortgaged  lands,  and  the  money  gj*^^®  Je^S 
due  in  respect  of  the  mortgage  shall  have  been  paid  to  a  mSrSag^ 
person  entitled  to  receive  the  same,  or  such  last-mentioned  ^^^q/ 
person  shall  consent  to  an  order  for  the  re-conveyance  of 
*such  lands,  the  court  may  make  an  order  vesting  such      [^79] 
lands  in  such  person  or  person,  in  such  manner,  and  for 
such  estate  as  the  court  shall  direct,  in  case — 

An  heir  or  devisee  of  such  mortgagee  shall  be  out  of  heir  or 
the  jurisdiction,  or  cannot  be  found ;  ^jHSkSo? 

Or  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a  JJ^' .***  ^ 
demand  by  a  person  entitled  to  require  a  conveyance  of  or  refusing 

'        '  *  '  toconyey; 

such  lands,  or  his  agent,  have  stated  in  writing  that  he 
will  not  convey  the  same,  or  shall  not  convey  the  same, 
for  the  space  of  twenty-eight  days  next  after  a  proper  deed 
for  conveying  such  lands  shall  have  been  tendered  to  him 
by  a  person  entitled  as  aforesaid,  or  his  agent ; 
Or  it  shall  be  uncertain  which  of  several  devisees  of  <>i;{f^' 

vor  oi  ••▼• 

such  mortgagee  was  the  survivor ;  SSi  being 

Or  it  shall  be  uncertain  as  to  the  survivor  of  several  """^"^ 

orofitsbeiBg 

(n)  Sects.  17  and  18. 

(o)  Sect  19.    These  words  will,  it  is  conceived,  materially  affect  the 
utility  of  the  clause. 

44 
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devisees  of  such  mertgagee,  or  as  to  the  heir  ai  snrli 
mortgagee,  whether  he  be  living  or  dead } 

Or  such  mortgagee  shall  have  died  intestate  as  to  suek 
lands,  and  without  an  heir,  or  shall  have  died,  and  it  Aail 
not  be  known  whe>  is  his  heir  or  devisee ; 

And  the  order  is-  itself  to  have  the  ejQTect  of  an  aarar- 
ance. 

And  the  court  may,  in  every  ease,  instead  of  making  a 
vesting  or  releasing  order,  appoint  a  person  ta  make  a 
conveyance,  assignment,  release,  or  disposition  of  the 
lands  or  contingent  interest ;  which,  when  duly  made,  is 
to  have  the  effect  of  a  vesting  or  releasing  order.(p) 

As  respects  copyhold  or  ciastomary  lands,  a  vesting 
order,  if  made  with  the  consent  of  the  lord  or  lady  of  the 
manor,  is  sufficient  to  pass  the  lands  without  surrender 
or  admittance ;  and  where  the  court  appoints  a  person  to 
convey  such  lands,  such  person  may  do  aH  acts  and  exe- 
cute all  instruments  for  the  purpose  of  'completing  the 
assurance,(f )  and  which  are  to  be  effective  accordingly. 

And  where  any  decree  shall  be  made  by  any  court  of 
equity  for  the  specific  performance  of  a  contiact  concern- 
ing any  lands,  or  for  the  partition  or  exchange  of  any 
lands,  or  generally  when  any  decree  shall  be  made  for  the 
conveyance  or  assignment  of  any  lands,  either  in  cases 
arising  out  of  the  doctrine  of  election  or  otherwise,  such 
court  may  declare  that  any  of  the  parties  to  the  suit  are 
trustees  of  such  lands,  or  any  part  thereof,  within  the 
meaning  of  the  act ;  or  may  declare,  concerning  the  in- 
terests of  unborn  persons  who  might  claim  under  any 
party  to  such  suit,  or  under  the  will  or  volutary  settle- 
ment of  any  person  deceased  who  was  during  his  lifetime 
a  party  to  the  contract  or  transactions  concerning  which 
such  decree  is  made,  that  such  interests  of  unborn  persons 
are  the  interests  of  persons  who  upon  coming  into  exist- 
ence would  be  trustees  within  the  meaning  of  the  act ; 
and  thereupon  the  estates,  rights,  and  interests  of  such 


(/»)  Sect.  20. 
iq)  Sect.  *^. 
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persons,  born  or  unborn,  may  be  dealt  with  by  order  un-  c'^^p-  3liil 
der  the  act.(r) 

And  the  act  enables  parties  either  to  go  before  the  mas-  parties  seek- 
ter  in  the  first  instance,  and  upon  obtaining  his  certificate  may  go  at 

'  »  «-»  jjQgg  before 

of  the  material  facts,  and  of  his  OtMRion  that  they  are  en-  *»>e  mwier, 

'  *  ^  or  proceed « 

titled  to  a  specified  order,  to  apply  by  motion  for  such  ^y  pe"iion. 
order  ]{s)  or  to  proceed  by  petition  in  the  same  way  as  has 
been  customary  uader  the  1  Will.  If.  c.  60.(/) 

And  the  act  pro7ides,(u)  that  whenever  an  order  shall  ^®5SJjJ^'j*; 
be  made  for  the  purpose  of  conveying  or  assigning  any  ftcJSJJg^ 
lands,  or  of  releasing  or  disposing  of  any  contingent  right,  J^d^lhare- 
*and  shall  be  founded  on  an  allegation  of  the  personal  °"'r#rtQii 
incapacity  of  a  trustee  or  mortgagee,  or  on  an  allegation      ^ 
that  a  trustee  or  the  heir  or  devisee  of  a  mortgagee  is  out 
of  the  jurisdiction,  or  cannot  be  found,  or  that  it  is  uncer- 
tain which  of  several  trustees  or  which  of  several  devisees  • 
of  a  mortgagee  was  the  survivoc,.or  whether  the  last  trus- 
tee or  the  heic  or  last  surviving  devisee  of  a  mortgagee 
be  living  or  dead,  or  on  an  allegation  that  any  trustee  or 
mortgagee  has  died  intestate  without  an  heir,  or  has  died 
and  it  is  not  knowa  who  is  his  heir  or  devisee,  then  in 
any  of  such  cases  che  fact  of  an  order  being  made  upon 
such  an  allegation  shall  be  conclusive  evidence  of  the 
matter 'so  alleged,  in  any  court  of  law  or  equity  upon 
any  question  as  to  the  legal  validity  of  the  order ;  but  this 
is  not  to  prevent  the  court  from  directing  a  re-conveyance, 
&c.,  if  the  order  is  shown  to  have  been  improperly  ob- 
tained. 

And  a  subsequent  action  (t^)  re-enacts  the  3rd  and  5th  No  escheat 

^  ^     ^  af  trust  and 

sections  of  4  and  5  Will.  IV.  c.  23,  preventing  the  escheat  Mortgage 
of  property  held  upon  trust  or  mortgage. 

The  words  trust  and  trustee,  as  defined  in  the  inter-  inurests  af 

'  rendor,  how 

pretation  clause  of  the  act,  would  include  the  case  of  a  ftrcapawe 

* 

(r)  Sect.  30. 

(j)  Sects.  38  and  39 :  even  in  the  case  of  lunacy  the  reference  is  to  a 
master  in  chancery.    H^adlam's  Trastee  Act,  1850,  s.  38. 

(/)  Ibid.  p.  51,  n. ;  (0)  see  ss.  40, 41  and  42  of  Act. 

{u)  Sect.  44:  these  provisions  as  to  evidence  do  not  seem  to  apply  to 
orders  by  the  Palatinate  Courts. 

Or)  Sect.  46. 


Boddefactt 
orticleanUl 
eoorojanee 
•xecoted; 
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<*^  ^'°'  vendor  who  had  entered  into  a  valid  and  subsisting  con- 
d^tifith     ^i'^^  f^^  ^H  ^r  his  representatives ;  but  the  30th  sec- 
"°**^***'     tlon  (ar)  seems  to  show  that  it  is  not  intended  that  a  ven- 
dor's interests  shall  be  dealt  with  under  the  act  unless 
there  hats  been  a  decree  for  specific  performance,  or  an 
express  declaration  of  trust. 

(2.)  As  to  the  discharge  of  incumbrances. 

bklftv  k?*  Until  the  conveyance  is  executed  by  all  necessary  par- 
ties, the  vendor  remains  liable  in  respect  of  all  defects  in 
title :  he  must,  for  instance,  refund  the  purchase  money,  if 
*the  purchaser  having  paid  it,  even  although  having  taken 
possession,  be  evicted  by  an  adverse  claimant  ;(y)[l]  so,  if 

{x)  Cited  supraj  p.  280. 

(y)  Crippt  y  Reade^  6  D.  dt  E.  606;  Johnson  r.  Johnson^  3  Bos.  &  P. 
162;  Sag.  680. 

[1]  He  will  be  obliged  to  do  this,  althoagh  the  intended  covenants  do 
not  extend  to  the  title  under  which  the  estate  was  recovered,  and  he  may 
have  taken  possession  of  the  estate.    Cripps  v.  Reade,  6  Term  Rep.  606. 

If  the  conveyance  has  been  actually  executed  by  all  the  necessary  par- 
ties, the  vendor's  responsibility,  under  the  usual  covenants  in  his  deed,  is 
the  purchase  money  with  interest;  and  this  is  understood  to  be  the  gen- 
eral rule  throughout  the  United  States.  4  Kent,  477,  and  cases  cited. 
In  Massachusetts,  Connecticut  and  Maine,  the  purchaser  is  entitled  to 
the  value  of  the  land  at  the  time  of  eviction,  with  interest;  in  Pennsylva- 
nia, the  price  paid  with  interest  from  the  time  of  ceasing  to  receive  the 
profits.  Rickert  v.  Snyder,  9  Wend-  416;  King  v.  Kerr,  5  Ohio,  156; 
DimmUk  v.  Locktoood,  10  Wend.  142;  Admr,  4h:.  v.  M*Coy,  3  Ohio,  218; 
2  Leigh,  451 ;  Davis  v.  HaU,  2  Bibb,  590 ;  3  Ohio,  525 ;  Garrison  v.  Sand- 
ford,  7  Halst.  Rep.  263;  Innes  v.  Agnevo,  1  Ohio  Rep.  389;  8  Pick.  Rep. 
455;  10  ib.  204;  11  ib.  464;  CwrtU  v.  Deanng,  3  Fairf.  499;  Ware  v. 
WethTuUl,  2  McCord's  Rep.  413 ;  Seamore  v.  Harlan,  3  Dana,  415 ;  Buck- 
matter  v.  Grundy,  1  Scam.  Rep.  312;  KeUy  v.  DtUeh,  4^.,  2  Hill,  105; 
Sprifig  V.  Ckase,  9  Shepley,  505 ;  PaUerson  v.  Stewart,  6  W.  &^  S.  527 ; 
Sterling  v.  Peet,  14  Conn.  245;  NorUm  v.  Babcock,  2  Met.  510;  Brooks 
v.  Moody,  20  Pick.  Rep.  474.  In  Virginia  the  question  seems  to  be  &\\\ 
left  open  between  the  consideration  paid,  and  the  value  of  the  land  at  the 
time  of  the  warranty. 

In  Connecticut,  where  the  covenant  of  seisin  is  broken  by  a  mortgage 
upon  the  land,  the  measure  of  damages  is  the  amount  of  the  mortgage. 
aHiert  V.  Bulkley,  5  Conn.  Rep.  262. 

If  the  eviction  be  only  of  a  part  of  the  land  purchased,  the  damages  to 
be  recovered  are  a  rateable  part  of  the  original  price ;  and  they  are  to  bear 
the  same  ratio  to  the  whole  consideration  that  the  value  of  the  land,  to 
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incumbrances  be  discovered,  he  must  discharge  them,  or  9*^*p-  xni.  ,-  ,• 

the  purchaser  himself  may  pay  them  off  out  of  the  unpaid  •  -f 

purchase  money  (if  any)  :{z)  but  the  latter  cannot  retain  • 

any  part  of  it  as  an  indemnity  against  a  contingent  charge 

against  which  he  has  agreed  to  accept  the  vendors  cove-  .  ♦^ 

nant.(a) 

It  is  conceived  that,  for  the  purpose  of  the  above  rules,  J|^*^^j»^J{Sj'#  '♦ 
mere  execution  of  the  conveyance  by  a  married  woman  ^°^^, 
is  insufficient,  for  she  has  still  a  locus  poRJiitenttcB  ;  and  ^^^ 
that,  until  acknowledgment  by  her,  the  vendor's  liabilty 
to  discharge  incumbrances,  or  make  good  defects  in  title, 
continues  to  subsist;  but  this  liablility,  it  is  conceived,  .^ 

does  not  subsist  between  acknowledgment  and  the  filing 
of  the  certificate.  -, 

And,  in  some  cases,  a  purchaser  may,  even  after  the  ^^^^^^ 

(z)  Sug.  679. 

(a)  Vane  Lord  v.  Barnard  (a  ease  of  marriage  settlement,)  Gilb.  Eq. 
R.  6. 


which  the  tiUe  has  failed,  bears  to  the  yalae  of  the  whole  tract ;  the  con- 
tract not  being  rescinded  so  as  to  entitle  the  vendee  to  recover  back  the 
whole  consideration  money,  but  only  to  the  amount  of  the  relative  value 
of  the  part  lost.  Morris  v.  Phelps,  5  Johns.  Rep.  49 ;  Gulhrie  v.  Pugsley, 
12  Johns.  126 ;  Dimmick  v.  Lockioood,  10  Wend.  142 ;  4  Kent,  477. 

In  an  action  upon  the  covenant  of  seisin,  the  defendant  may  show  that 
nothing  was  in  fact  paid  for  the  particular  land  in  question,  or  that  it  was 
included  by  mistake.  So  where  the  land  conveyed  consists  of  two  por- 
tions, with  a  separate  price  for  each,  he  may  prove,  to  reduce  the  dam- 
ages, that  the  title  failed  to  only  one  portion.  So  if  the  grantor  had  a  life 
estate,  the  value  of  such  estate  may  be  deducted  from  the  damages.  And 
the  defendant  may  claim  allowance  for  the  profits  of  the  land  received  by 
the  plaintifif,  and  for  which  an  action  is  barred  by  lapse  of  time.  2  Hil- 
Hard  on  Read  Property,  386,  387. 

Where  a  suit  is  brought  in  one  state  upon  covenants  in  a  deed  of  land 
lying  in  another,  the  damages  will  be  assessed  according  to  the  law  of 
the  former  state.    lb.  14  Pick.  128,  cited. 

In  Pennsylvania,  under  the  implied  covenant  arising  from  the  words 
"grant,  4*c."  the  grantee  may  recover  nominal  damages  on  account  of  a 
mortgage  upon  the  land,  though  not  due  at  the  commencement  of  the  suit. 
If  the  declaration  allege  that  the  land  is  of  less  value  on  account  of  the 
mortgage,  less  saleable,  and  that  it  has  been  sold,  by  legal  process,  for  a 
smaller  sum,  the  plaintiff  may  recover  the  amount  of  the  mortgage.  lb. 
1 1  Serg.  &  Rawle,  109,  cited.  See  also  DensUm  v.  Morris,  2  Edw.  Ch. 
Rep.  37 ;  TaUmade  v.  WaUU,  25  Wend.  107  j  1  Dana»s  Rep.  308 ;  5 
Paige's  Rep.  300 ;  21  Wend.  131 ;  1  Greenl.  Rep.  852  j  3  Pick.  Rep.  452. 
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conveyance  is  executed,  retain,  out  of  unpaid  purchase 
money,  the  amount  of  incumbrances  which  then  come  to 
his  knowledge.(6) 

All  incumbrances  which  would  affect  the  property  in 
the  hands  of  the  purchaser,  must,  of  course,  be  released, 
or  paid  off  by  the  vendor,  or  out  of  the  purchase  money ; 
and  a  person,  to  whom  the  vendor  has,  for  valuable  con- 
sideration and  without  notice  of  any  particular  incum- 
brance, assigned  the  unpaid  purchase  money,  takes  sub- 
ject to  the  purchaser's  right  so  to  apply  the  same  ;(c)  we 
have  seen  {d)  that  judgments  entered  upon  against  the 
vendor  subsequently  to  the  contract  are  a  lien  upon  the 
amount  remaining  unpaid. 

'Where  a  puisne  incumbrancer  contracted  for  the  pur? 
chaser  of  the  estate  free  from  incumbrances,  and  look 
possession,  but  did  not  pay  his  purchase  money,  and  after- 
wards bought  in  a  prior  incumbrance,  it  was  held  that  he 
must,  as  in  favor  of  the  vendor's  representatives,  be  con- 
sidered to  have  applied  the  purchase  money,  on  the  day 
on  which  he  took  possession,  towards  satisfaction  of  the 
incumbrancers,  cuxording  to  their  priorities.{e) 

The2&3  Vict  c.  11,  s.  10,  in  effect  authorizes  the 
Commissioners  of  the  Treasury,  upon  payment  of  such 
sums  into  the  exchequer  as  they  may  require,  or  on  such 
other  terms  as  they  may  think  proper,  to  issue  a  certifi- 
cate discharging,  as  in  favor  of  an  actuator  intended  pur- 
chaser or  mortgagee  and  his  representatives,  the  lands, 
tenements,  or  hereditaments  of  a  vendor,  who  is  a  crown 
debtor  or  accountant,  from  all  subsisting  and  future  lia- 
bility to  the  crown,  except,  in  the  case  of  leases,  in  re- 
spect of  the  rents  and  covenants,  &c. ;  and,  under  the  9th 
section,  a  quietus^  when  obtained  by  a  crown  debtor  or 
accountant,  is  to  be  registered  at  the  Common  Pleas  at 
Westminster. 

The  Lands  Clauses  Consolidation  Act,  1845,  contains 
clauses  which  enable  promoters  of  undertakings  to  dis- 

(4)  Vide  infra,  ch,  XIV. 

(c)  Lacey  v.  Ingle,  2  Phil.  413. 

id)  Supra,  p.  119  and  233. 

{e)  Oreentcood  v.  Taylcr^  14  Sim.  505. 
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pense  with  the  concurrence  of  incumbrancers  who  refuse  ^^p-  ^^' 
to  receive  their  money,  or  to  release,  or  who  cannot  make 
out  a  satisfactory  title ;(/)  and  also  prorisions  applicable 
to  cases  where  only  a  portion  of  the  laixls  subject  to  the 
incumbrance  is  required  for  the  purposes  of  the  under- 
taking. 

(3.)  As  to  purchaser's  liabiliif/  to  see  to  application  of 

'   trust  purchase  money. 

The  law  as  to  the  liability  of  a  purchaser  from  trustees  iiato 
to  see  to  the  application  of  his  purchase  money  cannot  be  f^[^^^ 
considered  as  settled ;  the  following  remarks  are  made  {J^*^'!Ji. 
with  hesitation,  but  under  the  belief  that  the  general  prin-  ^lii^^'"' 
ciples  here  attempted  to  be  laid  down,  will,  upon  exami-  '°*'"*^' 
nation,  be  found  to  consist  with  the  modern  aulbori- 
ties.(g^)[l] 

(/)  See  sect.  108,  et  seq. ;  and  115  et  seq. 

(g)  See  an  article  in  the  Jurist,  vol.  11,  part  3,  p.  126,  advocating  co»- 
clasions  different  ih>m  those  which  are  here  contended  for. 


[1]  Where  a  trost  is  raised  by  deed  or  will  for  sale  of  an  estate,  a 
clause  that  the  receipts  of  the  trustees  shall  be  sufficient  discharges  for 
the  purchase  money,  is  generally  inserted  and  rarely  ought  to  be  omitted ; 
because,  notwithstanding  that  a  purchaser  would,  at  law,  be  safe  in  pay- 
ing the  money  to  vendors,  although  trustees,  yet  equity  will,  in  some 
cases  bind  purchasers  lo  see  the  money  applied  according  to  the  trust  if 
they  be  not  expressly  relieved  from  that  obligation,  by  the  author  of  the 
trust.    Sttg.  on  Vend.  vol.  3,  p.  96. 

Mr.  Butler  in  his  note  to  Coke  on  Litt.  390^  b.  note  1,  sec.  13,  thinks  it 
questionable  whether  the  admission  of  the  doctrine  of  making  persons 
paying  money  to  the  trustee,  with  notice  of  the  trust  answerable  in  some 
cases  for  the  proper  application  of  it  to  the  purposes  of  the  trust,  is  not,  in 
general  productive  of  more  inconvenience  than  real  good ;  for,  although, 
in  many  instances,  it  is  of  great  service  to  the  cettmi  que  truUf  bb  it  pre- 
serves his  property  from  peculatioa  and  other  disasters,  to  which  if  it 
were  left  to  the  mere  discretion  of  the  trustee  It  would  neoessaiily  be  sub- 
ject ;  yet  on  the  other  hand  it  creates  great  embarrassments  to  purchasers 
in  many  cases ;  and  especially  where,  as  in  cases  of  infancy,  the  parties 
in  interest  are  incapable  of  giving  a  valid  assent  to  the  receipt  and  appli- 
cation of  the  purchase  money  by  the  trustee.  Where  there  is  a  devise  of 
real  estate  for  the  payment  of  debts  generally,  or  the  testator  char|res  his 
.debts  generally  upon  his  real  estate,  and  the  money  is  raised  by  the  trus- 
tee, by  sale  or  mortgage,  the  same  rule  applies  as  in  cases  of  personalty, 
that  the  purchaser  or  mortgagee  is  not  bound  to  look  to  the  application  of 
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^^"^      It  is  submitted  that,  in  erery  case,  the  questkm  is  simpiy 


Teaccd  bj     ooe  of  iDteiitioD  OD  the  part  of  the  aothor  of  the  trust : 
ym^HH^     and  that  the  trustees'  power  to  give  rvceipts  depends  sole- 
Mmue.        ly  upon  the  degree  of  coufidence  which  he  has,  either  ex- 
pressly or  impliedly,  reposed  in  them. 
^,V*^i  ^      This  ioteniion  may,  as  before  obsenred,  be  either  ex- 
"^"^       pressed  or  implied  ;  expressed,  as  where  the  will  or  trust- 
[^c56J  'cieed  contains  a  clause  which  in  terms  empowers  the 
trustees  to  give  valid  dischai^esfor  the  purchase  money ; 

the  paicliase  monej ;  \fj  reason  of  the  genend  natnie  of  the  trust,  and 
the  difficulty  of  seeing  to  the  applicatioQ  of  the  purchase  or  mortgage- 
monej,  without  an  account  of  all  the  debts  and  aasete. 

In  the  case  of  sales  of  real  estate  for  the  payment  of  debts  generally, 
the  purchaser  is  not  only  not  bonnd  to  look  to  the  application  of  the  pur- 
chase money ;  but  if  more  of  the  estate  is  sold  than  is  sufficient  for  the 
purposes  of  the  trust,  it  will  not  be  to  his  prejndiee.  And  it  will  not  make 
any  difference  whether  the  testator  charges  both  his  personal  and  real 
estate  with  payment  of  his  debts,  or  the  real.  Nor  will  it  make  any  dif- 
ference whether  the  devise  directs  a  sale  of  the  real  estate  for  the  pay- 
ment of  debts,  or  only  charges  the  real  estate  therewith ;  nor  that  the  tmst 
is  only  to  sell,  or  is  a  chaige  for  so  mach  as  the  personal  estate  is  defici- 
ent to  pay  the  debts ;  nor  that  a  specific  part  of  the  real  estate  is  devised 
for  a  particular  purpose,  or  trust,  if  the  whole  real  estate  is  charged  with 
the  payment  of  debts  generally  by  the  wilL 

The  mle  as  above  that  the  purchaser  or  mortgagee  is  not  bound  to  look 
to  (he  application  of  the  purchase  money  is  subject  to  the  exception  that 
if  the  purchaser  or  mortgagee  is  knowingly  a  party  to  any  breach  of  trust, 
by  the  sale  or  mortgage,  it  shall  afford  him  no  protection. 

Where  the  (rust  is  for  the  payment  of  legacies,  or  of  specified  or  sched- 
uled debts,  the  purchaser  is  bound  to  see  that  the  money  is  actually  ap- 
plied in  discharge  of  them.  Where  the  devise  is  for  the  payment  of  debts 
generally,  and  also  for  the  payment  of  legacies,  the  trust  becomes  a  mix- 
ed one ;  and  in  such  case,  the  purchaser  is  noi  bound  to  see  to  the  appli- 
cation of  the  purchase  money. 

Where  the  time  directed  by  the  devise  for  a  sale  of  the  real  estate,  is 
arrived,  and  the  persons  entitled  to  the  money  are  infants,  or  are  unborn, 
(he  purchaser  is  not  bound  to  see  to  the  application  of  the  purchase  mo- 
ney, because  he  might  otherwise  be  implicatedbyatrust  of  long  duration. 
But  if  an  estate  is  charged  with  a  sum  of  money,  payable  to  an  infant  at 
his  majority,  (he  purchaser  is  bound  to  see  the  money  duly  paid,  on  his 
arrival  at  age.  Where  the  trusts  are  defined,  and  yet  the  money  is  not 
merely  to  be  paid  over  to  third  persons,  but  is  to  be  applied  by  the  trustees 
to  certain  purposes,  which  require,  on  their  part,  time,  deliberation  and 
discretion,  it  seems  that  the  purchaser  is  not  bound  to  see  to  the  due  ap- 
plication of  the  purchase  money.  See  Story's  Eq.  Juris,  sees.  1130, 
1134. 
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implied,  as  where  the  trusts  are  of  such  a  nature  as  that  ^^^p  ^cm, 
a  contrary  intention  cannot  reasonably  be  attributed  to 
the  author  of  the  trust. 

And  if  this  intention  be  expressed,  or  can  be  implied,  MatterB 

*  '  -  *  '  posterior  to 

the  trustees,  upon  a  sale  apparently  in  pursuance  of  the  ^^^"4*^^ 
trust,  have,  under  all  circumstances,  a  power  to  give  re-  J^^"^^" 
ceipts.     Of  course,  it  may  be  shown  that  the  sale  is  in 
fact  a  breach  of  trust ;  but  then  the  objection  is  to  the 
sale  itself,  and  is  not  a  question  of  application  of  purchase 
money. 

And,  on  the  other  hand,  where  this  intention  is  not  ex-  nor  confer 
pressed  and  cannot  be  implied,  the  mere  fact  that  the  g|^s<'<>d 
parties  beneficially  interested  at  the  time  of  sale  are  in- 
fants, or  unascertained,  or  any  other  similar  circumstance, 
will  not  enable  the  trustees  to  give  a  valid  discharge ;  but 
the  purchaser  must  see  to  the  application  of  the  money. 

For  instance, — (to  consider  first  the  question  of  implied  ^^^^^es 
intention,  and  what  sufficiently  indicates  it,) — where  the  fjjfjfjjf 
trust  is  for  payment  of  debts  generally,  or  for  payment  of  S^JJweJ'by 
debts  generally  and  of  legacies  or  annuities,  the  trustees  «^itt^°" 
take  by  implication  a  power  to  give  discharges ;  for  no  pa™mof 
purchaser,  upon  a  sale  during  the  existence  of  debts.  -  ,  * 
could  be  expected  to  take  an  account  of  them  :(A}[1]  so„ 

(A)  JoAmon  v.  KenneU,  3  Myl.  <&  K.  634 ;  Eland  v.  Ela/nd,  4  M.  &  C. 
420 ;  Forbes  v.  Peacock,  1  Ph.  717 ;  Page  v.  Adam,  4  Beav.  269,  283. 

[1]  In  the  case  here  cited  the  estate  was  devised  to  the  son  in  fee,  sub- 
ject to  the  debts,  an  annuity  to  the  widow,  and  legacies  to  the  daughter. 
The  son  also,  was  entitled  to  the  personal  estate.  Two  or  three  years 
after  the  testator's  death,  the  son  and  his  wife,  levied  a  fine  and  conveyed 
the  estate  without  reference  to  the  debts  and  legacies  to  uses,  to  bar  dower. 
The  son  then  sold  the  estate  in  lots  to  several  purchasers.  The  convey- 
ances recited  the  will,  the  conveyance  and  fine,  the  contract  to  sell  and 
an  agreement  to  give  to  the  purchasers  a  bond  of  indemnity  against  the 
legacies.  The  deeds  did  not  recite  that  the  debts  were  paid.  In  some  of 
the  deeds,  the  widow  joined  and  released  her  annuity  pro  tarUo.  Each 
purchaser  had  a  bond  of  indemnity  against  the  legacies,  in  which  no 
notice  was  taken  of  the  debts.  The  daughters  filed  a  bill'  against  the  pur- 
chasers, and  the  assignee  of  the  son.  The  bill  stated  that  the  son  had 
paid  the  debts,  and  that  the  legacies  were  unpaid.  The  answers  did  not 
deny  that  the  debts  had  been  paid,  and  stated  the  belief  of  the  purchasers 
that  the  legacies  were  unpaid.  It  was  held  that  the  estates  were  still 
charged  with  the  legacies  in  the  hands  of  the  purchasers,  for  they  dealt 

45 
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^^^^'  ^™'  where  the  trust  is  for  payment  to  a  person  or  persons  who 

orinfaror    maybe  Unascertained,  or  under  age,  or  subject  to  any 

afmplumi*'  ^^^^^  incapacity  or  inability  to  receive  the  purchase  mo- 

.    ^^^**     ney,  and  a  sale  during  the  existence  of  such  uncertainty, 

minority,  incapacity,  or  inability,  seems  contemplated  by 

the  author  of  the  trust ;  for,  if  the  trustees  cannot  receive 
r*285J  ^h®  money,  there  would,  upon  a  sale  under  such  *circum- 
urraquiring  stanccs,  be  NO  hand  to  receive  it  :{i)  so,  where  the  money 
d^e^oa;    "  Is  to  be  applied  upon  trusts  which  require  time  and  dis- 

cretion,"(A-)[l]  for  no  purchaser  could  be  expected  to  in- 
or  where  mo-  volvo  himself  therein :  so,  where  the  money  is  to  be 
j^LvesML    invested,  it  is  sufficient  if  the  purchaser  see  that  this  is 

done,  and  that  a  declaration  of  trust  is  executed.(/) 
so.«x»eatora     So,  exccutors  cau  give  good  discharges  for  the  purchase- 
Sk&w    money  of  chattels  real,  although  specifically  bequeath- 

(i)  Sowars^  v.  Lacy^  4  Madd.  142 ;  iMvender  v.  Stanton^  6  Madd.  46; 
Balfour  v.  Weelandf  16  Yes.  151 ;  Breedon  v.  Breedon,  1  Russ.  &  M. 
413. 
»    «■  (k)  Sug.  836 ;  citing  Doran  r.  Wiltshire,  3  Sw.  699. 

(Z)  Sag.  838. 

with  {^  son,  not  as  a  trastee  for  the  widow  and  daughters,  but  as  the 
'  owner  of  the  estate,  and  they  were  aware  that  the  legacies  were  unpaid, 
^d  did  not  represent  that  they  were  sold,  or  supposed  that  the  debts  were 
unpaid.  But  this  decision  was  reversed  upon  appeal,  upon  the  ground 
that  the  rule  applies  to  the  state  of  things  at  the  death  of  the  testator,  and 
if  the  debts  are  afterwards  paid,  and  the  legacies  alone,  are  leA  as  a  chaige, 
that  circumstance  does  not  vary  the  general  rule ;  and  in  the  particular 
case,  there  was  no  charge  in  the  bill  that  the  purchasers  knew,  that  the 
debts  were  paid,  and  the  taking  of  the  bonds  of  indemnity  was  held  to  be 
unimportant. 

[1]  This  point  was  decided  as  far  back  as  1792,  where,  in  a  settlement 
of  real  estates  with  a  power  of  sale,  the  trustees  were  to  receive  the  pur- 
chase-money and  to  lay  it  out  again  in  lands  to  the  uses  of  the  settlement, 
and  till  that  was  done,  to  invest  it  in  government  funds,  etc.  It  was  ob- 
jected that  a  good  title  could  not  be  made,  as  there  was  no  clause  that  the 
trustees  receipts  should  be  good  discharges.  The  lord  chancellor  said : 
"  As  to  the  power  which  the  trustees  have  of  giving  a  discharge,  it  is  true 
that  when  land  is  to  be  sold,  and  a  particular  debt  is  to  be  paid  with  it, 
the  purchaser  is  bound  to  see  to  the  application  of  the  purchase-money. 
But,  in  cases  where  the  application  is  to  a  payment  of  debts  generally,  or 
to  a  general  laying  out  of  the  money,  he  knew  of  no  case  which  lays 
down,  or  any  reasoning  in  any  case,  which  goes  the  length  of  saying  that 
a  purchaser  is  so  bound ;  and,  therefore  he  conceived  that  the  receipt  of 
the  trustees  would  be  a  good  discharge  in  this  case." 


9' 
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ed  ](m)  for  an  appointment  of  an  executor,  is',  in  eflfect,  a  ^^'  ^^ 
bequest  to  him  of  the  personalty  in  trust  to  sell  for  the 
payment  of  general  debts :  and  the  same  rule  seems  to  ' 
apply  to  cases  where  executors  take,  either  expressly  or 
by  implication,  a  power  to  sell  freeholds  or  copyholds,  and 
the  proceeds  of  sale  are  to  be  applied  by  them  in  a  mixed 
fund  with  the  residuary  personal  estate.(n) 
But,  on  the  other  hand,  where  the  trusts  are  for  pay-  inwiiaictui 

'  '  •  »     '      no  fuch  pow« 

ment  of  the  purchase  money,  or  some  defioile  part  of  it,  to  «i«iinpu«d 
some  ascertained  person  or  persons,  whose,  incapacity  or 
inability  to  receive  the  same  at  the  time  of  sale  does  not 
appear  to  be  contemplated  by  the  author  of  the  trust,  there 
is  no  sufficient  indication  of  an  intention  that  the  trustees     • 
shall  give  good  discharges ;  and  the  purchaser  is  there- 
fore bound  to  see  to  the  application  of  the  whole  or  part*, 
(as  the  case  may  be)  of  the  purchase-money. 

For  instance,  where  the  trust  (as  respects  the  whole  or  yj^ygjggi 
some  definite  portion  of  the  purchase-money)  is  to  pay  JJSSSJJd** 
scheduled  or  specified  debts,(o)  or  legacies  only,(p)  or  to  Sfn^tp^M*. 
divide  it  between  two  or  more  adults,(9)  in  all  these  and 
similar  cases,  as  nothing  seems  to  be  contemplated  which 
*would  impose  upon  a  purchaser  any  greater  hafdship      1^61 
than  that  of  paying  the  whole,  or  a  definite  part  (as  the 
case  may  be,)  of  his  purchase-money,  to  A.  the  beneficial, 
rather  than  to  B.  the  legal  owner  of  the  property,  db  in- 
tention can  be  implied  of  relieving  the  purchaser  from  his 
prima  facie  obligation  of  seeing  that  his  money  reaches 
the  hand  substantially  entitled  to  it. 

And  it  appears  to  be  consistent  with  authority  to  say,  subseoiwnt 
that  the  power,  or  want  of  power,  (as  the  case  may  be,)  t«ruii ; 
to  give  valid  discharges,  being  dependent  upon  intention 
as  evidenced  in  the  instrument  declaring  the  trust,  is  un- 
affected by  any  subsequent  matter  or  event. 


This  doctrine  is,  (it  is  believed,)  generally  admitted  in  to^^    ^^ 
cases  where  the  intention  is  evidenced  by  an  express  to  giw  re» 

(m)  See  Wms.  on  Execators,  735. 

(»)  Tylden  v.  Hyde,  2  Sim.  &  Slu.  238 ;  Jones  r.  Price,  11  Sim.  557, 

\o)  Sug.  834. 

{p)  3Myl.&K.630. 

{q)  18  Sim.  546. 


} 
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pover  to  give  receipts ;  and,  (it  is  sabmitted,)  the  result 
cannot  be  affected  by  the  circumstance  of  the  intention 
being  evidenced  by  one  rather  than  another  set  of  expres- 
sions. 

Nor  are  authorities  wanting  in  support  of  this  view ; 
for  instance,  where  the  trusts  were  for  payment  of  debts, 
and  for  other  purposes  also  requiring  a  sale,  the  non-ex- 
istence of  debts  at  the  time  of  sale,  although  disclosed  to 
the  purchased,  has  been  held  immaterial  ;(r)  so,  where 
the  trust  was  to  sell  and  pay  the  debts  of  such  creditors 
as  should  execute  the  deed  within  a  specified  period,  it 
was  held  that,  upon  a  sale  after  the  expiration  of  that 
period,  and  although  the  creditors  were  then  ascertained, 
the  receipt  of  the  trustees  alone  was  a  good  discharge : 
Sir  W.  Grant  observed,  "  according  to  the  frame  of  the 
deed  the  purchasers  were  or  were  not  liable  to  see  to  the 
application  of  the  money ;  and  their  liability  could  not 
depend  upon  any  subsequent  event.(^)[l] 

(r)  Page  v.  Adam,  4  Bear.  269;  Jokns(m  v.  KenneU,  3  Myl.  &  K.  624; 
EUmd  r.  Eland,  4  Myl.  &  Cr.  420 ;  Forbes  v.  Peacock,  1  Ph.  717 ;  and  see 
Rep.  note,  122. 

(i)  Balfour  y.  Weliand,  16  Yes.  151, 156. 

,  [1]  Sir  W.  Grant  remarked  that  the  deed  very  clearly  conferred  an  im- 
medfete  power  of  sale,  for  a  purpose  that  could  not  be  immediately  de- 
fined, viz.,  to  pay  debts  which  could  not  be  ascertained  until  a  future  and 
distant  period.  It  was  impossible  to  contend  that  the  trustees  might  not 
hare  sold  the  whole  property,  at  any  time  they  thought  fit,  after  the  exe- 
cution of  the  deed ;  and  yet  it  could  not  be  ascertained,  until  the  end  of 
eighteen  mdnths,  who  were  the  persons  among  whom  the  produce  of  the 
sale  was  to  be  distributed.  If  the  sale  might  take  place  at  a  time  when 
the  distribution  could  not  possibly  be  made,  it  must  have  been  intended 
that  the  trustees  should,  of  themselves,  be  able  to  give  a  discharge  for  the 
produce ;  for  the  money  could  not  be  paid  to  any  other  person  than  the 
trustees.  It  is  not  material  that  the  objects  of  the  trust  might  have  been 
actually  ascertained  before  the  sale.  The  deed  must  receive  its  construc- 
tion, as  from  the  moment  of  its  execution.  According  to  the  frame  of  the 
deed,  the  purchasers  were  or  were  not  liable  to  see  to  the  application  of 
the  money;  and  their  liability  could  not  depend  upon  any  subsequent 
event.  Another  ground  relied  upon  in  this  case  was,  that  the  creditors 
were  parties  to  the  deed,  and  it  was  clearly  intended  that  the  trustees 
should  receive  and  apply  the  money.  So,  where  the  trust  is  to  lay  out 
the  money  in  the  funds,  etc.,  upon  trusts,  if  the  purchaser  see  it  invested 
according  to  the  trust,  and  procure  the  trustees  to  execute  a  declaration 
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*This  last  decision,  it  is  conceived,  goes  the  full  length  c^^p^^n. 
of  the  rale  contended  for ;  in  Page  v.  Adam,{i)  Johnson  ^^/^rvT 
V.  Kennet,{u)  and  Eland  v.  Eland,{w)  the  rule  was  but  ^*''"^' 
partially  recognized,  inasmuch  as  (they  being  cases  upon 
wills)  it  was  only  decided  that  the  existence  of  debts  at 
the  death  of  the  testator  was  sufficient ;  nor  did  the  judg- 
ment even  in*  Forbes  v.  Peacockdt)  go  any  further ;  in 
fact,  in  all  these  cases,  it  was  sufficient,  for  the  purpose 
of  deciding  the  question  before  the  courl^  to  hold  that  the 
existence  of  debts  at  the  death  would  sustain  the  poweir; 
it  appears,  however,  from  the  reporter's  note  to  the  last 
case,  that  Lord  Lyndhurst  recognizes  what  is  here  con- 
tended for  as  the  true  principle  ;  viz.,  that  the  question  is 
one  of  construction  or  intention ;  and  it  is,  of  course,  evi- 
dent that  in  considering  a  will  upon  a  question  of  this 
nature,  it  must  be  held  to  speak  from  the  date  of  its  exe- 
cution. 

So,  if  the  trust  were  for  immediate  sale,  and  to  divide  tl^j^x^j 
the  proceeds  among  infants,  and  a  sale  were  not  to  take  ^t^^^t 
place  until  some,  or  even  all  of  the  infants  attained  ma-  !S^^.^^*' 
jority,  it  is  submitted,  that  the  power  of  the  trustees  to 
give  receipts  would  not  be  affected :  the  attainment  of 
majority  by  the  infants  would  be  precisely  the  same,  in 
principle,  as  the  execution  of  the  deed  by  the  creditors  in 
Balfour  v.  WeUand  ;(y)  until,  however,  the  law  is  more 
settled,  it  would,  in  such  a  case,  be  prudent  to  obtain,  if 
possible,  the  concurrence  of  the  adult  cestui  que  trust. 

And,  on  the  other  hand,  if  the  intention  to  confide  such  Nor  can  nb- 
a  power  to  the  trustees  be  not  evidenced  by  the  instrument  ^nu  confer 

roch  A  pow* 

creating  the  trust,  subsequent  events  will  not  confer  it  on  er. 
them  ;  if,  for  instance,  the  trust  be  to  sell  and  divide  the 
proceeds  between  A.  and  B.,  and  they  so  deal  with  their 
interests  as  to  vest  the  beneficial  estate  in  infants,  or  to 

(0  4  Beav.  269. 
(«)  3  Myl.  &  K.  G34. 
(«)  4  Myl.  &  Cr.  420. 
\x)  1  Ph.  717. 
(y)  16  Ves.  151. 

of  tmist,  he  is,  in  practice,  considered  as  discharged  from  the  obligation 
of  seeing  to  the  farther  application  of  the  money. 
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t^^TUL  •make  it  the  subject  of  coatingent  rights,  so  that  a  valid 

discharge  by  themselFes  or  parties  claiming  nnder  them 

becomes  impracticable^  this,  it  is  conceived,  would  clearly 

not  enlarge  the  powers  of  the  trustees. 

P^^Bcdoa       But  cases  where,  as  in  Eorbes  v.  Peacoek,{z)  the  trus- 

IbSJIS^iSr  teetf  have  power  to  sell  for  several  purposes,  and  notice  to 

Slfai^MStSs  the  purchaser  of  the  fion-existence  of  that  .particular  pur- 

iteuM  be-  pose,  the  contemplated  existence  of  which  alone  indicated 

lag  wTiiinl.  '  "^  .     ■_    i  j 

ibemieisa  au  intention  to  aonfer  a  power  to  give  receipts,  is  held  to 


of 


be  immaterial,  must  be  carefully  distinguished  from  cases 
wliere  a  purchaser  has  notice  that  the  sole  purpose  of  the 
trust  is  satisfied :  in  the  one  case  the  only  question  is, 
whether  the  trustees  can  give  a  good  discharge  for  the 
money ;  and  it  has  been  held,  and,  (it  is  submitted,)  pro- 
fctXj  held,  that  the  confidence  of  the  author  of  the  trust 
is  to  be  considered,  not  as  varying,  or  temporary,  but  uoi- 
ferm,  and  co- extensive  with  the  duration  of  the  trust ;  but 
in  the  other  case,  the  trust  for  sale  no  longer  exists :  so 
that  if,  in  Forbes  v.  Peacock^  the  payment  of  debts  had 
been  the  only  object  for  which  a  sale  was  authorized,  the 
purchaser,  having  implied  notice  that  the  debts  were  paid, 
would  have  also  had  notice  that  the  sale  itself  was  a 
impitHm     breach  of  trust.(a)    So  if,  in  dealing  with  an  executor,  the 

vftle  by  ex* 

•raj^topor-  inirchaser  know  that  all  the  purposes,  for  the  performance 
2£!m  ouS!  ^^  which  the  law  empowers  him  to  sell,  have  been  already 
answered,(6)  or  that  he  is  selling  for  his  own  private  be- 
nefit, the  sale  will  be  impeachable  in  equity  :(c)  so,  if  a 
trustee  sell  to  pay  his  own  debts,  and  the  purchaser  be 
aware  that  such  is  the  case  \{d)  but  the  mere  fact  of  a 
r«2891  beneficial  devisee  and  'executor,  who  has  an  estate  sub- 
ject to  a  charge  of  debts,  selling  it  as  his  own,  is  no  evi- 

{z)  1  Ph.  717. 

(a)  1  Ph.  721 ;  WaJUdns  v.  Cheek,  2  Sim.  &  St.  199 ;  4  Myl.  &  Or.  497. 
The  distinction  here  suggested  does  not  appear  to  be  recognized  in  the 
comments  of  a  learned  writer  upon  Forbes  v.  Peacock ,  in  11  Jurist,  part  2, 
p.  126. 

(ft)  Ev>er  r.  Corbet,  2  P.  Wms.  148. 

(c)  Sug.  854 ;  "VJ^ms.  on  Elzecutors,  745,  et  seq.,  and  cases  there  cited : 
Chambers  y.  Howell,  12  Jur.  905. 

(^d)  See  Eland  r.  Eland,  4  Myl.  &  Cr.  427;  and  see  Braiikwaite  v.  Bri- 
<ai7»,l  Keen,  206. 
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dence  of  an  intended  breach  of  trust ;  for  he  is  in  truth  ^^p-^""- 
the  owner,  subject  to  the  charge,  and  it  is  bis  duty  to 
satisfy  the  debts,  which  the  sale  may  be  the  very  means*     *  *  * 
of  enabling  him  to  do.(6) 

Somewhat  similar  in  principle  is  the  distinction  between  DisUnotion 
cases  where  the  trustee  is  to  sell,  and  apply  the  proceeds  above,  and 
in  making  good  a  deficiency  in  the  personal  estate  to  an-  jSJ^jJfiJ^ihe 
swer  debts  and  legacies,  and  those  in  which  he  is  only  ^dV^bTSS^ 
authorized  to  sell  in  the  event  of  the  personal  estate  so  ^*J£^ 
proving  deficient;  in  neither  case  is  there  any  difficulty 
as  to  payment  of  the  purchase-money  to  the  trustee,  for 
no  purchaser  can  be  expected  to  involve  himself  in  the 
administration  of  the  estate ;  and  even  in  the  second  of 
the  two  cases,  if  there  be  a  mere  trust  for  sale,  and  a  good 
title  can,  independently  of  its  exercise,  be  made  to  the 
legal  estate,  a  purchaser  will,  it  appears,  be  protected  from 
the  necessity  of  ascertaining  the  existence  of  a  deficiency^ 
although  the  trust  instrument  do  not  (as  it  should  do) 
contain  a  declaration  to  that  effect ,(/)  but  if  there  be  a 
mere  power  of  sale,  the  title  to  the  legal  estate  will  depend 
upon  the  occurrence  of  the  specified  event  iCg'Xl]  and  the 

(e)  Eland  v.  Ekmd,  4  M7I.  &  Cr.  428 ;  and  see  Biggins  v.  Shaw^  2 
Dru.  &  War.  356. 

(/)  Sag.  847. 

{g)  See  Dike  v.  RUks^  Cro.  Car.  335  \  Cvlpepper  v.  Aston  or  AuUinf  2 
Ch.  Ca.  115,  221 ;  Sug.  847. 

[1]  It  was  expressly  decided,  in  the  case  here  cited,  that  where  a  TMre  pow- 
er is  given  to  trustees  to  sell,  for  the  purpose  of  raising  as  much  money  as 
the  personal  estate  shall  prove  deficient  in  payiug  the  debts,  or  debts  and 
legacies,  it  seems  that  unless  the  personal  estate  be  actually  deficient,  the 
power  does  not  arise,  and  consequently,  cannot  be  duly  executed.  See 
also,  Seymour  v.  BuU,  3  Day's  Rep.  388;  WiUiams  v.  Peyton,  4  Wheat. 
77;  Welmunv.  Lawrence^  15  Mass.  Rep.  326.  And  the  case  of  Cvlpepper 
V.  Aston,  cited  in  the  text,  also  appears  to  be  authority,  that  in  such  a  case, 
a  purchaser  is  bound  to  ascertain  the  deficiency ;  for  in  that  case,  the  will 
seems  to  have  given  a  mere  power  to  the  executors,  to  raise  as  much  mo- 
ney as  the  personal  estate  should  fall  short  in  paying  the  debts.  The  will 
was  revoked  pro  tanto,  by  a  subsequent  conveyance  creating  a  direct  trust 
to  sell  and  pay  debts,  under  which,  it  seems,  the  purchaser  bought ;  and 
therefore,  the  point  did  not  call  for  a  decision.  But  it  was  resolved,  that, 
by  the  trust  [that  is,  power,]  in  the  will  to  sell,  the  purchaser  did  purchase 
at  his  own  peril,  if  the  personal  estate  received,  were  sufficient ;  but  tjiat 
if  the  trust  were,  as  in  the  deed,  the  purchaser  was  safe.    It  must  be  borne 
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^^^'  ^'"'  trustees'  receipt  clause  will  be  ineflFective,  unless  it  be  so 
worded  sis  in  terms  to  enlarge  the  power.(A)[2] 

*  And  where  a  testator  devised  estates  A.  and  B.,  upon 

trust,  if  any  debts  remained  unpaid,  to  sell  first  A.,  and 

then  (if  necessary)  B.,  it  was  held  that  while  estate  A. 

remained  unsold  a  good  title  could  not  be  made  to  B., 

r*2901      *without  clear  evidence  being  adduced  that  the  proceeds 

of  A.  would  be  insufficient  for  the  purposes  of  the  trust.(i) 

On  death  of       Where  a  testator  himself  contracted  to  sell  the  estate^ 

chase-money  the  purcliase-mouey  must  be  paid  to  his  executor,  and  the 

hiaExecuior  ordinary  receipt  clause  in  the  Will  does  not  enable  his 

and  not  to  ^  t^ 

in'iSSt."**   trustees  to  give  a  discharge  for  it,  although  the  estate  be 
devised  to  them  in  trust  to  complete  the  contract.(A;)[l] 

(A)  See  Sug.  848.  See  a  case  of  Lord  Rendleskam  v.  Meux,  14  Sim. 
S49 ;  where  the  opinion  of  the  trustees  was  in  terms  made  the  test  of  the 
necessity  for  a  sale. 

(»)  Pierce  v.  Scott,  1  Y.  &  C.  Ex.  257. 

{k)  Eaton  v.  SanoOer,  5  Sim.  517. 

in  mind,  that  as  the  power  is  not  well  executed,  unless  there  be  a  defi- 
ciency, a  purchaser  most,  at  his  peril,  ascertain  the  fact,  notwithstanding 
that  the  trust  be  for  payment  of  debts  generally ;  or  being  for  payment  of 
particular  debts  or  legacies,  the  common  clause,  that  the  trustees  receipts 
shall  be  sufficient  discharges,  be  inserted  in  the  instrument  creating  the 
trust. 

[2]  "  Wherever,"  sajrs  Sugden  (3  Sug.  on  Ven.  p.  109)  "  a  power  of 
this  nature  is  giren,  and  even  where  a  trust  for  such  purposes,  is  raised, 
it  seems  advisable  to  extend  this  clause  a  degree  farther,  by  expressly  dis- 
charging the  purchaser  or  mortgagee,  from  the  obligation  of  inquiring, 
whether  the  personal  estate  has  been  got  in,  and  applied ;  and  by  express- 
ly authorizing  the  trustees  to  raise  any  money  they  may  think  proper,  by 
sale  or  mortgage,  though  the  personal  estate  be  not  actually  got  in,  or  ap- 
plied. For  it  frequently  happens,  that  the  getting  in  of  the  personal  es- 
tate, is  attended  with  great  delay  and  difficulty,  during  which,  the  real 
estate  cannot  perhaps  be  resorted  to.  This  will  be  obviated  effectually, 
by  inserting  a  clause  to  the  above  effect.  It  should  however,  be  accom- 
panied with  a  further  direction  that  so  much  of  the  personal  estate,  and 
the  money  raised  under  the  trust,  as  shall  remain  afler  answering  the  pur- 
poses of  the  trust,  shall  be  laid  out  in  land,  to  be  settled  on  the  devisees  of 
the  real  estates." 

[Ij  A  contract  for  sale,  converts  the  estate  in  equity  into  personalty. 
And  therefore,  if  an  estate  be  devised  to  a  trustee  for  sale,  and  his  receipt 
be  made  a  valid  discharge,  and  afterwards,  the  testator  himself,  sell  the 
estate,  his  executor  would  be  the  right  hand  to  receive  the  money,  and  not 
the  trustee,  even  if  the  will  state  the  testator's  intention  to  sell,  and  direct 
the  trustee  to  carry  into  execution  ai^  contract  for  sale  entered  into  by 
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It  has  recently  been  held,  that  where  the  ipstrnment  ch*p-  xm. 
creating  the  trust  directs  that  any  vacancy  iii^  the  trust  fSIi^ 
shall  be  filled  up  within. a  specified  period,  which  direc-  toMUu!? 
tion  is  not  conaplied  with,  the  surviving  trustees  fcan.  ne-  JSmS^"^"' 
vertheless  sell  and  give  a  good  discharge  for  the' purchase-  ™°°*^' 
money  under  the  usual  receipt  clause  :(/)  but  this  doctrine 
should  perhaps  be  cautiously  acted  on.    It  has  also  been  Paym^^tto 
held,  that  payment  of  money  to  three  persons,  nominally  ^^^^^ 
trustees,  but  only  one  of  whom  was  competent  to  receive  ^^^^  ^^ 
it,  and  ^  joint  and  several  receipt  given  by  the  three,  suf  J^f*" 
ficientiy, discharged  the  purchaser  ;(w)  this  also,  it  is  con- 
ceived, is  a  doctrine  open  to  observation  ;  it  is  clear  that 
the  elSTect  of  such  a  mode  of  payment  might  often  be  to    . 
bring  the  money  under  the  sole  eventual  control  of  per- 
sons who  had  no  right  whatever  to  deal  with  it.       •  - 

In  the  case  of  several  trustees,  all  who  have  not  dis-  mu*jS?S" 
claimed  must  join  in  the  receipt.(n)[2]  "^  ^^ 

(I)  Warburton  v.  Sandys,  14  Sim.  622.  ■• 

(to)  Miller  v.  Priddon,  18  L.  J.,  N.  S.,  Ch.  226,  V.  C.  E. 

(n)  See  Sug.  649,  and  cases  cited.  ^  * 

him  in  his  lifetime,  and  remaining  uncompleted  at  his  death ;  for  the  pro- 
vision in  the  will,  as  to  the  receipts  of  the  trustee,  is  not  applicable  ^^a 
case  in  which  the  testator  in  his  life  time,  made  the  contract  forsal»;  and 
it  was  not  competent  for  the  testator  to  impose  fetters  on  the  performance 
of  the  contract  he  had  entered  into.  When  he  had  sold  any  part  of  his 
estates,  the  receipt  clause,  from  the  very  nature  of  the  case,  became  inap- 
plicable ;  the  executor  of  the  testator,  then  became  the  proper  party  to 
give  the  receipt  for  the  purchase-money.    3  Sug.  on  Vend.  p.  110. 

[2]  They  must  do  this,  notwithstanding  the  estate  has  been  released  to 
them ;  because,  although  one  trustee  release  the  legal  estate  to  his  co- 
trustees, he  cannot  delegate  the  personal  trust  and  confidence  reposed  in 
him ;  for  the  rule  is  delegcU/usnxm  potest  delegare.  For  the  purpose  of  ob- 
viating this  difficulty,  which  frequently  occurs,  Sugden  suggests  that  it 
might  perhaps,  be  advisable,  instead  of  naming  the  trustees  in  the  clause, 
to  say,  that  the  receipts  "  of  the  trustees  or  trustee,  for  the  time  being, 
acting  in  the  execution  of  the  trusts  hereby  created,"  shall  be  sufficient 
discharges.  This  would  render  it  unnecessary  for  a  trustee  who  had  re- 
leased the  estate  to  join  in  any  receipt ;  there  could  not  be  the  slightest 
ground  to  contend,  that  any  personal  trust  or  confidence  was  given  to  the 
trustees  named  in  the  instrument  creating  the  trust ;  and  therefore  the  re^ 
ceipt  of  the  trustees  acting  in  the  trusts,  for  the  time  being,  would  satisfy, 
as  well  the  words,  as  the  spirit  of  the  clause.  But  as  one  man  cannot 
impose  a  trust  on  another,  against  his  consent,  a  trustee  who  has  refused 
to  accept  the  trust,  and  actually  renounced,  need  not  join  in  any  receipts ; 

46 


290  WiTima  BELATING  TO  COMPLETION  OF  PURCHASR 

***P-  ^'°'      Aud  we  may  here  refer  to  the  repeaIed(o)  Act  of  7  &;  8 
7*«vict.c.  yj^j^  C..76;  under  which,  from  the  1st  January  to  the 
30th  September,  1845,  inclusive,  the  honafde  payment  to 
and  receipt  of  any  person  to  whom  any  money  was  pay- 
able upon'any  express  or  implied  trust  or  for  any  limited 
purpose,  were  an  effectual  discharge  to  the  person  paying 
the  same. 
[•291]         *A  power  for  trustees  to  lend  the  trust -money  upon 
IS^     mortgage  appears  to  carry  with  it  a  power  to  give  suffi- 
i^^lSJ^.  cient  discharges  to  the  borrowers  of  the  money.(p) 
neeipuT*         As  respects  moneys  charged  upon  the  estate  by  the  au- 
^^•3*"'  thor  of  the  trust,  there  is  a  difference  between  charges  the 
.  SSSSrS",    satisfaction  of  which  by  means  of  a  sale  appears  to  be 
ehaf|;f»,  di»-  Contemplated,  and  those  for  which  the  estate  seems  in- 
m^the     tenaed  to  be  a  continumg  security.(9) 
Betwwa  If,  for  instance,  a  legacy  be  charged  upon  the  estate  and 

jjjge^uin-    made  payable  at  a  future  period,  (as  where  it  is  given  to 
i^'Iji^'fiw  ^^  infant  and  made  payable,  at  twenty-one,)  and  there  be 
lega^;       nothing  to  show  that  the  author  of  the  trust  intended  the 
.  property  to  be  sold  before  the  arrival  of  the  time  for  pay- 
ment  and  discharge  of  the  legacy,  no  sale  can  in  the  in* 
terval  be  safely  effected,  except  subject  to  the  legacy  ;(r)[lj 

(<>).See  8  and  9  Vict.  c.  106,  s.  1. 
(p)  Wood  v.  Barman,  5  Madd.  368 ;  and  see  Sag.  848. 
{q)  See,  on  a  simUar  point,  MiUs  v.  Osborne,  7  Sim.  30. 
(r)  Dickenson  v.  Dickenson,  3  Bro.  C.  C.  19. 


in  Buch  cases  the  receipts  of  the  other  trustees,  wiU  be  sufficient  dis- 
charges.   See  3  Sug.  on  Vend.  p.  111. 

[1  ]  In  the  case  here  cited,  an  estate  charged  with  legacies,  some  of  them 
for  infants,  was  sold,  and  the  amount  of  the  legacies  was  nearly  equal  to 
the  purchaae-money,  and  a  decree  was  made  for  a  specific  performance 
upon  payment  of  their  legacies  to  the  adult  legatees,  and  the  investment 
in  government  securities,  of  the  residue  of  the  purchase-money,  to  remain 
with  all  accumulations  for  the  payment  of  the  legacies  to  the  inXiants, 
when  they  should  become  entitled,  and  the  court  said,  if  in  the  event  the 
fund  should  turn  out  deficient  for  payment  of  the  infant's  legacies,  they 
must  still  have  recourse  to  the  esUte  for  the  deficiency.  As,  Sugden  how- 
ever, very  well  observes,  the  title  with  such  a  charge,  could  not  have 
been  forced  upon  the  purchaser,  and  that,  no  doubt,  the  decree  was  sub- 
mitted to,  by  the  purchaser,  who  was  desirous  to  take  the  estate  with  the 
risk.  The  report  states  that  he  refused  to  take  the  title  unless  the  estate 
was  fully  discharged  from  the  legacies,  but  no  objection  appears  to  have 
been  made  by  him  to  the  decree  upon  further  directions. 
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the  same  remarks  apply  to  a  life  annuity  charged  upon  ^^^^^  ^™* 
the  estate,(^)  which  in  fact  stands  on  precisely  the  same  oraonaity; 
reasoning,  for  a  life  annuity  is  merely  a  series  of  contin- 
gent legacies,  payable  at  stated  intervals  and  without  in- 
terest :  in  all  these  cases  the  apparent  intention  of  the 
charge  is,  that  the  estate  shall  remain  a  security  for  the 
money :  in  the  case  of  portions  for  children  it  seems  doubt- 
ful whether  the  estate  can,  except  under  special  powers 
in  the  settlement,  be  discharged  from  any  sums  which 
have  not  become  absolutely  vested.(^) 

If,  on  the  other  hand,  the  moneys  charged  be  made  ^ewanim- 
payable  at  the  time  appointed  for  sale,  the  charge  seems  2j£jtoS* 
to  be  merely  equivalent  to  a  trust  for  payment  out  of  the  JSSST 
proceeds  of  sale ;  in  fact,  as  respects  debts,  a  charge  of  SSJ^qXi- 
them  upon  the  estate  is  held  to  amount  to  a  trust  for  Jby'^JT?* 
*sale:(t;)[l]  so,  as  we   have  already  seen,(w7)  when  the  '**^f#oQoi 
charge  is  subject  to  a  prior  trust  for  payment  of  debts  or      ^        •' 
other  general  purposes,  a  purchaser  is  unaffected  there- 
by.(ar) 

The  power  possessed  by  creditors  upon  taking  proper  5j{u**{J2* 
proceedings  for  that  purpose,  of  obtaining  payment  of  ~»"^^^^j 
their  debts  out  of  the  descended  or  devised  real  estate  in  ?l.?.?i 


the  hands  of  the  heir  or  devisee,(y)  may  be  defeated  by  a  deSU 

(5)  Elliot  y.  Merrymanf  Barnard.  Ch.  R.  82. 

(t)  Sheppardv,  Wilson^  4  Ha.  392;  buiaeefConf^a,  GiUiJbrandy,  Chold, 
6  Sim.  149 ;  and  Leech  v.  Leech,  2  Dru.  &  W.  568. 

(«)  Shaw  V.  Borrer,  1  Keen,  559 ;  Ball  v.  Harris,  4  Myl.  6l  Cr.  264 ; 
GosUng  v.  Carter,  1  Coll.  644. 

(w)  Supra,  p.  284. 

{x)  Page  V.  Adam,  4  Beav.  269. 

(y)  3  and  4  W.  &  M.  c.  14 ;  47  Geo.  III.  c.  74,  sess.  2 ;  3  and  4  Will. 
IV.  c.  104. 


[1]  In  this  case,  where  a  general  charge  of  the  real  estate  with  debts, 
was  followed  by  a  devise  to  trustees  of  part  of  the  real  estate  upon  a  cer- 
tain trust,  and  also,  upon  trust  to  sell  upon  an  event  which  had  not  hap- 
pened, the  trustees,  with  the  concurrence  of  the  executors,  sold  this  real 
estate  to  pay  debts ;  and  it  was  held,  that  a  good  title  could  be  made  to 
the  purchaser,  who  was  not  bound  to  see  to  the  application  of  the  purchase- 
money,  or  to  ascertain  that  there  was  a  deficiency  of  other  assets,  first 
applicable  to  the  payment  of  the  debts ;  and  the  rule  provided  by  the  sta- 
tutes, where  there  is  no  charge,  was  held  not  to  govern  a  case  where  there 
is  such  a  charge. 


amount  to  a 
charge  of 
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****>-  ^°°-  prior  alienation  for  valuable  consideration ;  and  in  the 
hands  of  the  alienee  the  land  is  discharged,  although  the 
heir  or  devisee  remains  personally  liable  to  the  extent  of 
the  value  of  land  alienated  :{z)  therefore,  since  the  land 
itself  is  free,  the  existence  of  debts  does  not  relieve  a  pur- 
chaser from  the  devisee  from  the  necessity  of  seeing  to  the 
payment  of  legacies,  &c.  :(a)  while,  on  the  other  hand,  a 
purchaser,  either  from  the  heir  or  devisee,  is  not  bound  to 
see  to  the  payment  of  either  specialty  or  simple-contract 
debts.(6) 

meedfic  It  seems  doubtful,  when  a  sum  charged  upon  an  estate 


vo^mot^    is  assigned  by  way  of  mortgage,  with  the  usual  power  of 
m«^e  <^  attorney  to  receive  and  give  discharges,  whether,  upon  the 
i^wti?    estate  itself  being  sold,  and  the  sum  being  paid  off  out  of 
dSLl^^  the  proceeds  of  sale,  the  assignee  can,  as  against  incum- 
*'"''''        brancers  on  the  equity  of  redemption  of  the  sum,  give  a 
good  discharge  for  the  same  in  equity  under  the  power  of 
attorney ;  especially  if  the  deed  contain  a  power  to  sell 
the  security,  and  the  usual  clause  expressly  making  his 
receipts  a  good  discharge  in  equity,  in  respect  of  the  pro- 
ceeds of  any  sale  imder  the  power.(c) 

[•293]  *(^)  ^^  ^0  ^Ae  amauni  ^payable  in  respect  of  purchase- 

money  ; — how  increased  or  diminished. 

inereue  or  ^^^  amount  to  be  paid  in  respect  of  the  purchase-money 
of°SIl?chi..  ™^y  '^^  ^^®  several  ways  hereinafter  noticed  be  increased 
^"^ooej,        Qj  diminished. 

Increased  ^^^  ™^®^  Ordinary  mode  of  increase  is  by  the  accrual 
-iitoXii^  ^^  interest  ;[1]  as  respects  which,  it  will  be  convenient  to 

(z)  Richardson  v.  Horton,  7  Beav.  193  j  Spackman  v.  TimhreU,  8  Sim. 
253 ;  see  Fimm  v.  Jnsall,  1  Mac.  &,  G.  449. 

{a)  Horn  v.  Horn,  2  Sim.  &  St.  418  j  BaU  v.  Harris,  4  Myl.  &Cr.  264, 
268. 

{b)  Sug.  834. 

(c)  Brasier  v.  Hudson^  9  Sim.  1. 


[1]  Equity  considers  that  which  is  agreed  to  be  done,  as  actually  per- 
formed. If  therefore,  a  man  has  entered  into  a  valid  contract  for  the  pur- 
chase of  land,  he  is  treated  in  equity  as  the  equitable  owner  of  the  land ; 
and  the  vendor  is  treated  as  the  owner  of  the  money.  The  purchaser  may 
devise  it  as  land,  even  before  the  conveyance  is  made ;  and  it  passes,  by 
descent,  to  his  heir  as  land.    The  vendor  is  deemed  in  equity,  to  stand 
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consider,  first  those  cases  where  there  is  no  special  agree-  ^^p-  ^'"- 
inent  as  to  interest ;  premising  that,  in  such  cases,  inte-  no  a«ros- 

seised  of  it  for  the  benefit  of  the  purchaser ;  and  the  trust  attaches  to  the 
land,  so  as  to  bind  the  heir  of  the  vendor,  and  every  one  claiming  under 
him  as  a  purchaser,  with  notice  of  the  trust.  The  heir  of  the  purchaser 
may  come  into  equity  and  insist  upon  a  specific  performance  of  the  con>  ^ 

tract,  and  unless  some  other  circumstances  affect  the  case,  he  may  require  * 

the  purchase-money  to  be  paid  out  of  the  personal  estate  of  the  purchaser,  .   •         * 

in  the  hands  of  his  personal  representative.    And  the  vendor  may  come  ^     * 

into  equity  for  a  specific  performance  of  the  contract  on  the  other  side, 
and  to  have  the  money  paid;  the  remedy,  in  cases  of  specific  perfor- 
mance, being  mutual,  and  the  purchase-money  being  treated  as  the  perso- 
nal estate  of  the  vendor,  and  going,  as  such,  to  his  personal  representa- 
tives. Story's  Eq.  Juris,  vol.  2,  sec.  790.  The  purchaser  is  entitled  to 
the  profits  of  the  estate  from  the  time  fixed  upon  for  completing  the  con- 
tract, whether  he  does  or  does  not  take  possession  of  the  estate ;  and  as 
from  that  time,  the  money  belongs  to  the  vendor  the  purchaser  will  be  ^?^ 

compelled  to  pay  interest  for  it,  if  it  be  not  paid  at  the  day.  Interest  will 
not  be  charged  against  the  purchaser  of  land,  until  he  is  put  in  default  by 
the  tender  of  a  deed.  Sievenson  v.  Maxwell^  2  Sand..Ch.  Rep.  273.  In 
the  case  of  the  sale  of  vacant  or  unproductive  property,  a  contract  to  pay 
interest  will  not  be  implied,  where  the  purchaser  is  prevented  from  obtain- 
ing  his  title  through  the  default  or  negligence  of  the  vendor,  although  he  ^ 

may  have  entered  into  possession,  lb.  Where  the  vendee  in  a  contra(^  . 
for  the  purchase  and  sale  of  real  estate,  takes  possession  of  the  pro]}erty^ 
as  owner,  without  having  paid  the  purchase-money,  he  is  bound  to  yay^ 
interest.  Stevenson  v.  Maxwell^  2  Comstock  Rep.  408.  The  rule  is  t!\p 
same,  whether  the  land  is,  or  is  not  productive,  so  long  as  the  posbession 
of  the  vendee  is  undisturbed,  and  the  vendor  is  not  in  default.  lb.  'Aiid 
where  the  execution  of  the  deed  and  the  payment  of  the  purchase-money 
are  to  be  simultaneous  acts,  the  mere  omission  of  the  vendor  to  give  the 
conveyance,  before  any  demand  thereof,  or  ofier  to  pay  the  purchase-mo* 
ney,  is  not  a  default  within  the  meaning  of  the  rule.  Jb.  The  vendee 
of  land,  on  a  credit,  to  whom  a  deed  is  made  and  possession  given,  is  not 
excused  from  paying  interest  on  the  purchase-money,  the  payment  of  the 
principal  having  been  delayed  by  a  third  party,  who  set  up  an  adverse 
claim,  (and  commenced  a  course  of  litigation,  which  continued  for  ten 
years  but  which  terminated  in  favor  of  the  vendee's  title,  the  issues  and 
profits.  Selden  v.  James^  6  Randolph,  465.  The  vendor  only  covenanted 
to  ^11  and  convey  a  perfect  title,  (which  was  so  conveyed,  as  proved  by 
the  result  of  the  trial,)  not  that  there  should  not  be  claimants  who  would 
sue  for  it.  He  therefore  committ^  no  breach  of  his  covenant,  and  this 
is  no  ground  to  excuse  the  vendee  from  paying  interest.  Jb.  To  excuse 
the  vendee  from  paying  interest  during  the  time  that  the  adverse  claim  is 
in  suit,  it  is  not  sufficient  that  he  should  be  ready  and  willing  to  pay  the 
principal.  It  ought  also  to  appear  clearly  that  he  did  in  fact  keep  the 
money  useless  and  unproductive  to  him ;  and  that  he  gave  the  vendor  no- 
tice that  it  was  so  unproductive.  lb.  Where  the  vendor  is  indebted  to 
the  vendee,  and  the  sale  is  made  in  order  to  pay  the  debt,  the  vendor  must 


* 
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^^'^'P  "''•  rest,  when  payable,  is  payable  at  law  after  such  rate,  not 
exceeding  51  percent.f  as  may  be  allowed  by  the  jury  ](d) 

{d)  3  and  4  WiU.  IV.  c.  42,  s.  28. 

pay  interest  from  the  time  the  debt  is  liqaidated,  until  he  makes  a  good 
title.  Hepbwm  v.  Dunlopt  1  Wheaton,  179.  A  vendee  of  land  being  let 
into  possession,  and  the  purchase-money  remaining  unpaid,  he  shall  pay 
interest  thereon,  though  the  vendor  be  in  default ;  unless  he  has  not  only 
kept  the  purchase-money  idle,  but  given  the  vendor  notice  that  he  has  so 
kept  it  Brockenbrough  v.  Blfth's  exWs,^  3  Leigh,  619.  When  a  contract 
for  the  sale  of  land,  which  the  purchaser  has  paid  for,  and  was  not  put  in 
possession  of,  is  rescinded  for  causes  free  of  fraud,  the  use  of  the  money, 
and  the  use  of  the  land,  are  held  to  balance  each  other.  The  decree 
should  in  general  restore  the  money  to  the  purchaser  without  interest,  and 
the  land  to  the  vendor  without  rents  or  profits.  But  if  the  purchaser  has 
made  valuable  and  lasting  improvements  on  the  land,  or  if  it  has  suffered 
in  his  hands  through  neglect  or  mismanagement,  then  these  things  are  the 
subject  of  valuation,  account,  and  final  settlement  by  the  decree.  Wil- 
liams V.  Rogers,  2  Dana,  375.  In  a  contract  for  sale  of  land,  if  no  day  be 
specified  for  delivering  the  deed  and  possession  of  the  land,  bat  the  mo- 
ney be  payable  after  the  delivery  of  the  deed,  it  must  be  understood  that 
the  deed  is  to  be  delivered,  and  possession  to  be  given  without  delay.  If, 
^  therefore,  this  be  not  done  the  vendor  is  bound  to  account  for  and  pay  the 

jgrofits  of  the  land  received  by  him  after  the  contract ;  and  the  vendee  to 
pay  interest  on  the  money  from  the  time  it  would  have  been  payable,  if 
the  deed  had  been  immediately  delivered.  Hwndley  v.  Lyons^  5  Munf. 
342.  On  a  sale  of  land  the  vendee  was  put  in  possession  under  a  cove- 
nant for  the  title ;  the  vendor  from  inability,  without  fraud,  fails  to  make 
the  title ;  the  vendee  abandoned  the  possession,  brings  his  action  on  the  co- 
venant, and  recovers  the  purchase-money  and  interest.  The  vendor  is  in 
equity  entitled  to  compensation  for  the  use  of  the  land  as  a  set-ofi*  against 
the  interest.  •  The  vendee  is  accountable  for  rents  and  profits,  and  for 
waste,  during  the  time  he  held  possession,  and  is  entitled  to  an  allowance 
for  improvements  viewed  as  additions  to  the  value  of  the  land  when  it 
was  abandoned ;  the  balance  against  the  vendee,  on  an  account  compri- 
sing these  items,  to  be  set  ofi*  against  the  interest  included  in  his  judg- 
ment. Lowry  v.  Cox^s  exWs.^  2  Dana,  469.  Where  an  agreement  is  made 
between  A.  and  6.  for  the  purchase  of  a  large  tract  of  land,  a  title  to  be 
made  when  6.  the  purchaser  pays  for  it,  and  B.  goes  into  possession  and 
continues  for  ten  or  twelve  years,  and  in  all  that  time  pays  but  a  small 
part  of  the  purchase-money ;  equity  will  not  compel  A.  to  convey  to  B.  a 
portion  of  the  land,  equal  in  value  to  Ae  money  paid  by  him ;  especially 
when  laying  ofi"  this  portion  of  the  land  must  materially  impair  the  value 
of  the  residue  of  the  tract.  B.  the  purchaser  is  entitled  in  equity  to  have 
the  money  he  has  paid  refunded,  and  is  not  chargeable  with  the  rents  and 
profits  while  in  possession,  because  by  the  agreement,  he  was  to  take  pos- 
session and  plant  and  build ;  but  he  is  justly  chargeable  with  the  interest 
on  the  purchase-money.  Porter  v.  Miller,  3  Hawks,  628.  See  Am.  Ch. 
Digest,  by  Waterman,  tit.  Vendor  and  Vendee. 
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and  in  equity  (as  a  general  rule)  after  the  rate  of  AL  per  ch^p-  ^'°- 
cent.(e)  per  annum. 

If,  then,  a  time  be  fixed  for  completion  of  the  contract,  JJJJ^^ 
and  there  be  delay  attributable  to  the  purchaser,  he  must  ^^i^a<m 
froin  that  time  pay  interest  upon  his  purchase-money,  al-  1^  with 
though  it  has  been  lying  idle  and  appropriated  to  the  pur-  p"'^^**^'- 
chase,(/)  and  although  he  has  not  had  possession  of  the 
estate,  which  (as  in  the  case  of  a  house  bought  for  a  resi- 
dence,) has  therefore  been  unproductive  ;  but  any  actual 
profits  arising  from  it  he  will  be  entitled  to.(^) 

If,  on  the  other  hand,  (a  time  being  fixed  for  comple-  JjJfJJ^ 
tion,)  there  be  delay  attributable  to  the  vendor,  the  pur-  J^i  wful*^ 
chaser,  if  he  has  or  might  prudently  have  been  in  actual  ^•°*®'- 
possession  or  in  receipt  of  the  rents  and  profits  of  the  es- 
tate, must  pay  interest,  unless  and  until  his  money  has 
been  appropriated  to  the  purchase  and  lying  idle,  and  no- 
tice of  such  being  the  case  has  been  given  to  the  vendor  ;(A) 
but  it  appears  that,  (if  out  of  possession,)  he  will  not  be 
charged  with  interest  until  such  time  as  he  might  pru- 
dently have  ^taken  possession :  i.  e.,  until  a  good  title  was 
shown  ;(t)  and  although  he  may,  if  he  please,  in  the  in- 
terim, pay  interest  and  take  the  rents  and  profits  from  the 
time  fixed  for  completion,  (making  the  vendor  account, 
not  only  for  what  he  actually  has,  but  for  what  he  mig  ht 
without  wilful  default,  have  received,)(A*)  he  is  not  bound 
to  do  so  where  the  interest  exceeds  the  rents  and  pro- 
fits.(0[l] 

(e)  Sug.  816. 

(/)  Sag.  793. 

{g)  Sv/pra,  p.  116. 

(A)  PovoeU  V.  Marinp-,  8  Ves.  146  j  Sug.  794. 

(i)  FarUblow  V.  Shirley,  2  Sw.  223,  cited ;  Bifiks  v.  Lord  Rokeby,  2  Sw. 
222 ;  Jones  v.  Mudd,  4  Russ.  118 ;  MotiJc  v.  Huskisson,  4  Russ.  121. 

(k)  AcUmd  V.  Gaisford,  2  Madd.  28;  Wilson  v.  Clapharn,  1  Jac.  &  W. 
36. 

(0  Esdaile  y.  Stephenson,  1  Sim.  &,  St.  123 ;  Jories  v.  Mudd,  4  Russ. 
118,  123. 

[2]  Where  the  delay  was  occasioned  by  the  vendor,  to  give  effect  to 

'  the  general  rule,  would  be  to  enable  the  vendor  to  profit  by  his  own 

wrong ;  and  the  court  gives  the  vendor  no  interest,  bat  leaves  him  in 

possession  of  the  interim  rents  and  profits.    Therefore  where  a  good  title 
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Chap,  xm.  ^jjj^  Qjj  ^Yie  other  hand,  it  has  been  held  that  a  pur- 
wnutuueii  ^'^^s^r*  if  out  of  possession,  is  not  justified  in  laying  aside 
SmS'imt  ^^^  purchase-money,  and  rendering  it  wholly  or  in  part 
hfiPmokey*  Unproductive,  until  the  time  when  a  good  title  is  shown 
exBinptton  by  the  vendor ;  and  that,  if  he  do  so,  it  will  be  at  his  own 
t»M^'     .  risk  and  loss  :(m)  this  doctrine  however  seems  open  to 

observation,  (n) 

plyabiiby        -^^^  ^^®  cases  sccm  to  show,  that  when  a  purchaser  is 

poSrwion  ^  ^^  actual  posscssiou  or  receipt  of  the  refits  and  profits,  he 

i        M^i^      'must  pay  interest  upon  his  purchase-money  (unless  lying 

.  inolnuSwL    idle  with  notice  of  the  fact  to  the  vendor)  from  the  time 

^  fixed  for  completion,  even  although  the  vendor  delay  to 

show  a  good  title,  and  the  contract  do  not  in  terms  make 

the  purchase-money  payable  until  a  good  title  is  shown ; 

^  *  *  for  instance,  where  parties  already  in  possession  agreed  to 

.1  V  purchase  land,  the  purchase-money  to  be  paid  on  the  25th 

^  -  of  March  next  '*  on  a  good  and  valid  title  being  made  and 

^  ^  executed,"  and  a  title  was  not  made  until  many  years  af- 

"f- '  terward,  but  they  continued  in  possession,  and  did  not 

appropriate  the  purchase-money,  they  were  held  liable  to 

pay  interest  from  the  above  date.(o) 

■    .   ■;  1*296]         'If  no  time  be  fixed  for  completion,  the  purchaser  pays 

(m)  De  Vesmey.  De  Vesme,  13  Jur.  1037  j  1  Mac.  &.  Q.  336,  stated  infra, 
(w)  Fufe  fn/m,  302. 

{o)  Attorney- Geyieralv.  Christ  Churchy  13  Sim.  214;  Fludyer  v.  Cocker ^ 
12  Yes.  25. 


is  not  shown  until  a  given  period,  the  purchaser  will  pay  interest  only 
from  that  period,  and  he  will  of  course  take  the  rents  from  the  same  time. 
But  where  there  is  an  express  stipulation,  that  if  the  conveyance  is  not 
executed,  and  the  purchase-money  paid,  by  the  day  named,  interest  shall 
be  paid  until  the  purchase  is  completed,  the  terms  of  that  stipulation,  it  is 
said  applied  to  every  delay.  This  was  decided  by  the  vice-chancellor  in 
the  case  cited  in  the  text.  He  said  that  the  interest  did  not  depend  upon 
any  rule  of  the  court,  but  upon  the  express  stipulation  of  the  parties  and 
the  terms  of  that  stipulation  applied  to  every  delay,  however  occasioned. 
It  was  highly  probable  that  he  could  not,  in  reasoning,  assume  it  as  a  ne- 
cessary consequence,  that  the  interest  must,  under  all  circumstances,  ex- 
ceed the  mesne  profits,  so  as  to  infer  from  thence,  that  the  intention  of  the 
parties  must  have  been  that  the  purchaser  should  pay  interest  at  five  per 
cent.,  only  when  the  delay  in  completing  the  contract,  was  occasioned  by 
himself.  The  purchaser,  he  added,  must,  under  the  circumstances  of  the 
case,  pay  interest  according  to  the  terms  of  the  conditions  of  sale. 
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interest  upon  his  purchase  money,  (unless  lying  idle  with  chap.  xm. 
notice  of  the  fact  to  the  vendor,)  from,  (it  is  conceived,)  fixedfoT* 
the  date  of  the  contract,  if  the  purchaser  be  then  in  pos-  SaS'SsilJ'' 
session,  (fcc.  ;(p)  or,  if  he  be  not  then  in  possession,  from  ESS'^J^esei. 
the  time  of  his  taking  possession  1(5')  or  from  the  time  at  or*Sue  *" 
which  he  might  prudently  have  taken  possession  ;(r)  i.  c, 
the  time  when  a  good  title  was  shown.[l] 

(p)  Ex  parte  Mannings  2  P.  Wms.  410. 

{q)  Fludyer  v.  Cocker ^  and  AU.-Gen.  v.  Christ  Churchy  ubi  supra. 

(r)  2  S  w.  226 ;  and  see  Partman  v.  MiU,  3  Jur.  356. 

[1]  Where,  in  answer  to  a  bill  filed  against  him,  defendant  insisted 
that  interest  was  not  payable,  as  the  money  was  to  be  paid  on  an  event 
depending  upon  an  act  to  be  done  by  the  vendor,  (namely,  the  execution 
of  the  conveyance,)  forming  a  condition  precedent  to  the  payment  of  the 
purchase  money,  the  court,  after  observing  that  the  purchaser  did  not 
allege  that  any  circumstances  had  occurred  entitling  him  to  relinquish 
the  contract,  said,  that  the  act  of  taking  possession  was  an  implied  agree- 
ment to  pay  interest ;  for  so  absurd  an  agreement  as  that  the  purchaser 
was  to  receive  the  rents  and 'profits  to  yhich  he  had  no  legal  title,  and 
the  vender  was  not  to  have  interest,  as  he  had  no  legal  title  to  the  money, 
could  never  be  implied.  And  where  a  purchaser  took  possession  under 
the  contract,  and  upon  the  master's  report  of  a  fact  which  he  considered 
fatal  to  the  title,  returned  the  possession,  and  the  court  ultimately  held 
that  he  was  bound  to  complete  his  purchase,  Lord  Eldon  observed,  that  if 
the  purchaser  ultimately  obtained  possession,  he  must  be  considered,  by 
relation,  as  in  possession  under  that  title,  from  the  time  at  which  he  took 
possession,  and  from  that  time  must  be  understood  to  say  that  if  he  could 
hereafter  have  a  title  made  to  him  he  was  to  be  considered  as  in  posses- 
sion, and  must  receive  the  rents  and  profits,  and  account  for  interest  on 
the  purchase  money.  But  he  added  that  it  was  for  those  who  sell,  under- 
taking that  the  purchaser  might  have  possession  at  a  particular  day,  to 
show  that  they  were  in  a  condition  then,  to  give  possession.  In  that  case, 
he  must  pay  interest  from  the  time  at  which  he  took  possession,  and  even 
for  the  time  during  which  he  returned  the  possession.  Whilst  a  material 
objection  to  the  title  remains  to  be  cleared  up,  a  purchaser  is,  of  course, 
justified  in  declining  to  take  possession,  and  the  court  will  not  [compel 
him  to  pay  interest.  If  it  be  agreed  that  the  purchaser  shall  take  posses- 
sion of  the  estate,  and  pay  interest  on  the  purchase  money  from  that  time, 
and  it  aAerwards  appear  that  a  long  time  must  elapse  before  a  title  can 
be  made,  the  purchaser  will  be  entitled  to  rescind  the  agreement.  But 
if  the  purchaser  acquiesce  in  the  delay  until  the  contract  is  nearly  carried 
into  execution,  he  cannot  then  appropriate  the  purchase  money,  and,  by 
giving  notice  of  that  circumstance  to  the  vendor,  discharge  himself  from 
the  payment  of  interest.  Thus,  after  the  execution  of  a  contract  for  the 
purchase  of  an  estate,  it  appeared  that  an  act  of  parliabnent  was  neces- 
sary to  perfect  the  title,  and  that  some  time  must  elapse  before  a  title 
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And  a  poxcbaser  taking  pnwr-wiwi  sabaBqDmtlf  to  the 
amtattj  eauDot,  by  giriog  up  poaaesBoa,  escape  his  lia* 


«**&»!  yf     UiiiT  eren  to  subsequent  interesLi't* 
f— -        LpoD  the  pmchase  of  a  rerefsioii,  the  mere  wasting  of 
the  paxticalar  estate  by  lapse  of  time  appears  to  be,  (for 


(sj  SeeUaCBOCe. 


eoQjd  be  Bade ;  aad  it  was  therelcR  agreed  that  the  pnrdiaser  sbooU 
take  pcwfiion  a(  tike  estate,  and  poj  iniexest  en  tke  pnrrhay  mooef . 
Great  delajs  kaTing^  ariaen,  and  xhe  porchaser  thinkiBg  exchequer  bflls 
in  «iiii:k  cbe  purchase  Bftonej  vas  inrested.  not  safe,  he  sold  them,  and 
gzre  Dodee  to  the  reador  that  the  maaej  vas  tying  readj,  and  vithoot 
iatereit  being  made  of  iL  Afta  ihe  purchase  vas  uanpieted,  and  the 
moutf  ^^id,  the  vendor  filed  a  bilL  aaeerting  his  light  io  interest,  until 
the  execution  of  the  copiejancc.  The  conit  pfcnonnoed  in  the  case,  the 
(bilavingjodgmeikt:  "An  agreement  of  this  natme  is  totallj  independent 
of  the  interest  made  b]r  the  monej.  Whenapmchaaaislet  intopoases- 
sioD,  the  Tendor  need  not  mind  vhat  is  done  vith  the  purchase  money, 
becaose  the  purchaser  agrees  to  pay  interest  for  the  money.  And  such 
an  agreement  can  onJy  be  aflecte^  by  great  delay,  because  the  porchaser 
is  not  to  be  kept  forerer  bound  by  a  disadvantageous  bargain;  for  the  in- 
terest mi^t  be  better  than  the  rents;  in  vhich  case,  if  the  porchaser  vas 
to  be  bound,  notvithstanding  an  unreasonable  delay,  the  vendw  vooJd 
not  mind  how  long  he  delayed  making  a  title.  If  the  objection  had  been 
taken  at  a  different  time,  it  voold  have  been  better.  He  should  have 
made  the  objection  vhen  he  knew  that  an  act  of  parliament  vas  neces- 
sary, as  he  vas  not  before  in  possession  of  that  &cL  But  he  vaivedthis 
delay,  and  he  consents  to  continue  to  pay  interest,  and  writes  a  letter 
vhich  clearly  implies  that;  or  he  might  have  vaived  the  agreement 
Aflervards,  he  thinks  he  is  entitled  to  say  that  he  vill  not  pay  interest. 
The  ground  vas  totally  distinct.  He  had  laid  out  his  money  in  exche- 
quer bills,  and  then,  upon  supposition  that  they  vere  not  safe,  he  sold  out, 
and  then  gave  notice  that  he  would  not  pay  interesL  He  ought  certainly 
to  have  given  notice  before  he  sold  out,  and  to  have  given  the  vendor  his 
option,  whether  be  would  choose  them  to  remain  at  his  risk,  or  would 
waive  his  interest.  This  ground  was,  however,  nothing  to  the  yendor, 
as  he  had  nothing  to  do  with  the  interest.  The  only  ground  upon  which 
he  could  have  waived  the  agreement  was,  the  delay  in  the  first  instance. 
The  defendant  mistook  his  case;  he  might  have  come  at  an  earlier  pe- 
riod, and  insisted  not  to  pay  interest ;  for  a  court  would  not  have  held 
him  to  an  indefinite  period.  Besides,  the  notice  was  not  given  until  a 
long  delay  could  not  take  place."  And  the  court,  for  these  reasons,  de- 
creed the  purchaser  to  pay  interest ;  but  as  he  bound  himself  by  his  long 
acquiescence,  he  would  not  give  costs,  and  interest  was  only  given  up  to 
the  time  the  conveyance  was  delivered  to  the  vendor's  attorney  for  execu* 
tion,  although  it  was  not  executed  imtil  three  months  afterwards.  See  3 
Sug.  on  Vend.  pp.  65, 66  and  67,  and  authorities. 
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the  purpose  of  the  above  rules,)  equivalent  to  possession 
by  the  purchaser.(^) 

Interest  upon  the  purchase-money  of  timber  taken  at  a 
valuation  is  payable  only  from  the  date  of  the  valua- 
tion ;(tt)[2]  this,  however,  it  is  conceived,  can  only  apply 
to  timber  which  had  not  attained  maturity  at  the  date  of 
the  contract ;  the  reason  for  the  rule  being,  that  the  aug- 
mented  value  of  the  timber  by  growth  is  included  in  the 
valuation,  and  is  an  equivalent  to  interest;  upon  which 
Sir  E.  Sugden  remarks,  ''but  this,  which  was  a  good 
reason  during  the  war,  will  not,  in  all  times,  justify  the 
withholding  of  interest.  *Many  cases  have  occurred  in 
which  the  augmented  value  by  growth,  between  the  time 
of  entering  into  the  contract  and  the  completion  of  it,  has 
not  been  equal  to  the  depreciation  in  the  market  price  of 
the  timber  during  the  same  period." 

It  is,  very  deferentially,  submitted  that  the  above  re- 
mark is  scarcely  pertinent  to  the  principle  upon  which  the 
rule  may  be  supported :  viz.,  that  there  is  an  increase,  (not 
in  the  market  price,)  but  in  the  actual  quantity  or  quality 
of  the  subject-matter  of  the  contract :  the  case,  in  effect,  is 
this :  the  vendor  agrees  to  sell  the  timber  as  existing  at 


Chap.  Z1TT. 

estate  on 
sale  of  ro* 
Tendon 
equivalent 

to  pOflMB- 

aion. 

Interaet 
upon  valua- 
tion of  tim- 
ber from 
what  data 
payable. 


Growing 
timbv> 


[•296] 


Prindpla 
which  ahould 
determine 
the  liabiUty. 


(t)  Ex  parte  Manmngt  itbi  supra;  Owen  v.  Davies,  1  Ves.  82 ;  Davy  v. 
Barber,  2  Atk.  489, 490 ;  Trefusis  v.  Lard  CUnUm,  2  Sim.  359 ;  Sug.  793 
-805 ;  and  see  Champer-nowne  v.  Brooke^  3  CI.  &  Fin.  4 ;  and  Brooke  v. 
Champemovmey  4  CI.  &  Pin.  589;  where  the  vendor's  prima  fade  right  to 
interest  was  excluded  by  the  terms  of  the  contract :  and  see  Lewis  v. 
Tucker,  5  Jur.  1105,  V.  C.  W. ;  but  see  also  Enraghl  v.  PUzgeraidy  2  Dru. 
dt  W.  43,  where  interest  seems  to  have  been  allowed  only  from  the  time 
when  a  good  title  could  have  been  made. 

(tt)  See  Waldron  v.  Forester ,  cited  Sug.  799. 


[12]  In  this  case,  it  appears  that  one  tenant  in  common  had  sold  his  share 
of  the  estate  and  of  the  timber  to  the  other,  who  was  let  into  possession, 
but  no  stipulation  was  made  as  to  interest.  The  purchase  money  was 
not  paid.  A  bill  was  filed  by  the  vendor,  for  a  specific  performance,  and 
a  motion  was  made  that  the  purchase  money  might  be  paid  into  court,  or 
a  receiver  appointed  of  the  estate  sold.  And  it  was  accordingly  referred 
to  the  master  to  appoint  a  receiver  who  was  directed  to  pay  to  the  vendor 
out  of  the  rents  and  interest,  at  the  rate  of  ^v^  per  ceTUum  per  annvm  upon 
the  amount  of  the  purchase  money,  and  the  value  of  the  timber  on  the 
estate.  This  cause  afterwards  came  to  a  hearing,  when  a  specific  per- 
formance was  decreed,  and  the  purchaser  was  decreed  to  pay  interest. 
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*^P-  ^^"'-  the  time  of  contract,  plus  its  future  increase  up  to  the  date 
of  the  valuation,  upon  being  paid  the  then  estimated  value 
of  such  timber  and  increase ;  he  takes  the  chance  of  a 
rise  or  fall  in  the  market  value  of  timber  as  a  commodity ; 
and  a  fall  can,  it  is  submitted,  no  more  justify  him  in  re- 
quiring interest  prior  to  the  valuation,  (i.  e.,  in  effect  an 
increase  of  purchase-money,)  than  an  unexpected  rise 
would  warrant  the  purchaser  in  claiming  a  reduction 
of  the  purchase-money,  upon  the  ground  of  its  being  of 
larger  amount  than  he  had  anticipated. 
SledatSir       Nor  docs  it  appear  that,  in  the  case  of  timber  which 
lunty.         jjg^g  arrived  at  maturity,  interest  ought,  as  a  general  rule, 
to  be  paid  prior  to  the  valuation ;  for  there  has  been  no 
,         increase,  nor  any  advantage  to  the  purchaser :  the  case 
might,  however,  probably  be  different,  if  he  had  been  the 
cause  of,  or  consenting  to,  the  delay  in  the  valuation  ;  or 
if,  the  chief  value  of  the  timber  consisting  in  its  ornamen- 
tal character,  he  had  been  in  possession  of  the  estate. 
inureit  The  caso  of  fixtures,  agreed  to  be  taken  at  a  valuation, 

SmuwuToT  seems  to  be  the  converse  of  that  of  growing  timber ;  they 
•pSct  ofT     ^^^S  ^  deteriorating  property.    Where  they  are  of  large 
value,  the  purchaser,  if  let  into  possession  before  the  val- 
uation, ought,  it  is  conceived,  to  pay  an  occupation  rent 
up  to  the  date  of  the  valuation ;  the  case  seems  to  be,  con- 
r*2971      ^®^sely  *within  the  principle  of  Dyer  v.  Hargrave,{w) 
Ls  of  iea»e.  whcrc  it  was  decided  that  when,  upon  the  sale  of  lease- 
^^^^         holds,  the  vendor  retains  possession  after  the  time  fixed 
for  completion,  he  must  pay  an  occupation  rent  to  the 
purchaser,  and  receive  interest  on  the  purchase-money, 
vendon  n-      But  whcre,  upou  a  sale  of  the  lease  of  a  public  house 

tuning   po*- 

j«5[j>»  reii.  ^^^  ^^®  Stock  in  trade,  the  purchaser  wrongfully  refused 
SSdlibteS  ^^  perform  the  contract,  and  the  vendors  retained  posses- 
oceupation  gj^jj  j^jjj  carried  on  the  business,  the  purchaser  was  com- 
pelled to  pay  interest  on  his  purchase-money,  and  also  all 
sums  which  the  vendors  had  laid  out  for  rent,  taxes,  and 
other  necessary  outgoings,  with  interest;  and  was  not 
allowed  to  charge  the  vendors  with  an  occupation  rent.(ar) 

(w)  10  Ves.  510. 

(t)  DaHn  v.  Cope,  2  Russ.  176. 
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It  may  be  observed  of  this  case,  that  the  vendors  could  "^-  '""• 
Dot  have  discontinued  the  business  without  incurring  the 
risk  of  the  property  being  seriously  depreciated  while  the 
complelioQ  of  the  contract  yet  remained  uncertain  :  but  it 
was,  nevertheless,  held  on  appeal,  that  they  carried  it  on 
at  their  own  risk,  (and,  it  is  presumed,  for  their  own  bene- 
fit,) subject  to  their  liability  to  account  to  the  purchaser 
for  so  much  of  the  stock  included  in  the  contract  as  they 
had  actually  disposed  of,  *^ 

The  cases  do  not  seem  to.define  satisfactorily  what  is  Wliii  ..nffl- 
a  sufficient  appropriation  flf  money  by  the  purchaser  to  ^',',",.'1',^?^ 
relieve  him  from  the  liability  to  interest :  in  Winter  v.  ],'ci'^'ln°J^'. 
Blades.{i/)the  purchaser,  upon  entering  into  the  contract,  SJoii!'"  "" 
paid  into  his  general  account  at  his  banker's  a  sum  less 
than  the  purchase-money,  but  which,  together  with  his 
existing  balance,  exceeded  the  purchase-money ;  and  until 
completion,  his  balance  was  never  less  than  the  purchase 
money,  except  for  a  period  of  three  days ;  and  the  court 
discharged  him  from  payment  of  interest,  in  respect  of  the 
difference  between  his  average  balance  for  the  period  be- 
tween the  'date  of  his  notice  to  the  purchaser  and  com-     r*2981 
pletion,  and  his  average  balance  for  three  years  immedi- 
ately preceding  the  contract:  thus  establishing,  (appa- 
rently,) two  principles  ;  viz.,  first,  that  appropriation  of  a 
par/ of  the  purchase-money  relieves  the  purchaser  from 
payment  of  interest  pro  tanto ;  and  secondly,  that  pay- 
ment into  his  general  banking  account  is  an  appropria- 
tion :  the  tatter  (if  not  the  former)  of  which,  seems  to  be 
disapproved  of  by  Sir  E.  iSugden  ,-{z)  and  both  appear  to 
be  questionable.[l] 

!    (y)  3Sim.&Sta.393. 

(i)  Sag.  795;  aod  see MacdenTKll  V.Harding,! Sim.VTS. 

[I]  111  ihe  case  cited  Id  the  text,  it  seems  that  the  parchase-mone;  was 
tiOOl.,  and  that,  immediate!;  upon  eDlering  into  the  contract,  the  purcha- 
ser called  in  a  sum  of  money  secured  by  a  mortgage  amouDting  to  13,4002. 
and,  upon  entering  into  posBessionof  the  estate,  gave  notice  to  the  vendor 
that  he  was  ready  to  invest  the  pnrcbase-money  as  he  should  diiecl,  pend- 
ing the  investigation  of  the  title.  The  vendor  hoping  for  an  immediate 
conclusion  of  the  purchase,  did  not  answer  that  notice.  The  investiga- 
tion of  the  title,  however,  occupied  nine  months.    The  banker  of  the  d^ 
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Chap,  xm.  gif  £1^  Sugden  observes,  "  if  the  money  was  not  actu- 
Aetoai  boma  ally  and  hotia  fide  appropriated  Tor  the  purchase,  or  the 
priaiion  re.  purchaser  derived  the  least  advantage  from  it,  or  in  any 
way  made  use  of  it,  the  court  would  compel  him  to  pay 
to*SS?M  °*  interest ;"  if,  therefore,  the  purchaser  pay  the  money  into 
■*^*"-  a  bank  at  which  he  has  an  account,  it  is  at  least  prudent 

to  make  the  payment  to  a  separate  account ;  in  many  of 
the  joint-stock  banks,  interest  at  a  low  rate  is  allowed 
'  ^  upon  sums  deposited ;  and  it  is  conceived  that,  in  such  a 

case,  if  the  money  were  payable  at  call  or  upon  short  no- 
tice, the  purchaser,  upon  givihg  the  usual  notice  to  the 
vendor,  would  escape  liability  in  respect  of  the  difference 
of  interest. 
J2SSn?'to      When  it  appears  that  some  considerable  time  must 
SSrS?^*  elapse  before  the  title  can  be  perfected,  and  the  purchaser 
poS^m!^  agrees  to  take  possession  and  pay  interest,  he  cannot, 
"*^^"        (unless  there  be  great  and  unexpected  delay,)  by  subse- 
quently appropriating  the  purchase-money  and  giving 
notice,  escape  his  liability  to  interest.(a) 
BxpraH  The  law  upon  the  general  subject  seems  in  its  applica- 

(a)  Dickinson  v.  Heron,  Sug.  797. 

fendant  proved  that  duriDg  the  nine  months  the  balance  of  the  defendant 
in  his  hands,  was  nerer  less  than  HfiOOL,  except  daring  three  successive 
days,  when  it  was  13,8762. ;  and,  one  other  day,  when  it  was  13,796/. 
The  vice-chancellor  said,  if,  after  notice  given  by  the  defendant,  he  had 
made  no  g^ofit  of  the  purchase-money,  then  it  would  not  be  reasonable 
that  he  should  be  charged  with  interest.  But,  that  he  had  made  some 
profit  of  the  money,  appeared  upon  the  defendant's  own  evidence :  first, 
because  his  balance  at  his  banker's  was,  in  a  small  degree,  and  for  a  few 
days,  reduced  below  the  amount  of  the  purchase-money,  but  principally 
because  the  purchase-money  supplied  the  place  of  that  balance,  which  he 
must  otherwise  have  maintained  at  his  bankers.  The  master  was  direct- 
ed to  inquire  what  was  the  average  balance  which  the  defendant  main- 
tained at  his  banker's  during  the  three  years  preceding  the  purchase, 
computing  such  balances  at  the  end  of  every  month ;  and,  the  master  was 
also  to  inquire  what  was  the  average  balance  which,  during  the  time  in 
question,  the  defendant  maintained  at  his  bankers,  computing  such  bal- 
ance monthly ;  and  the  master  was  to  deduct  what  he  should  find  to  have 
been  the  defendant's  average  balance  for  the  three  years,  from  what  he 
should  find  to  have  been  the  defendant's  average  balance  during  the  time 
in  question,  and  it  was  declared  that  to  the  amount  of  that  difference  the 
defendant  was  not  chargeable  with  interest  on  his  purchase-money.  See 
Sug.  on  Vend.  vol.  3,  pp.  63,  64. 
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lion  to  cases  where  there  is  a  special  condition  as  to  in-  •^'hap.  xiii. 
terest,'to  be  in  an  unsettled  state  :  it  has  been  held,  that  E3r|!?*o"' 
a  general  agreement  by  the  purchaser  to  pay  interest  du- 
ring delay  in  completion,  will  bind  him  during  delay     .. 
caused  *by  the  vendor  :(6)  this  decision,  however,  is  di^      [!299] 
approved  of  by  Sir  E,  Sugden]{c)  and  two  subsequent 
cases,(ci)[l]  in  which  it  was  decided  that  agreements  to     * 
pay  interest  during  delay  caused  by  *^  any  unforeseen  or      * 
unavoidable  obstacles,"  or   "  any  unavoidable  obstacle,"  "Um^oida. 
did  not  apply  to  delays  in  making  out  the  title,  seem  se-  <:^<'" 
riously  to  affect  its  authority :  where,  however,  the  agree- 
ment was  to  pay  interest  during  delay  arising  from  <^any  '*  Any  caun 
cause  whatever  except  the  wilful(6)  default  of  the  ven-  gf'J^ii"^ 

{b)  Esdaile  v.  Stephensonj  1  Sim.  &<  Stu.  123 ;  see  Matson  v.  Swiftj  5  Jar. 
645,  R. 

(c)  Sug.  807. 

(d)  Monk  y.  HuskissoUj  4  Russ.  121,  note ;  Birch  v.  Podnuf^^  Sug.  807. 
(tf)  As  to  what  is  wilful  default,  see  ElUoU  v.  Turaerj  13  Sim.  477 ;  Ex 

parte  BradshaWy  16  Sim.  174.  ' 

[1]  In  the  first  of  the  cases  here  cited,  the  contract  fixed  a  day  for  the 
conveyance  to  be  executed,  and  provided  that  the  crown,  on  payment  of 
the  purchase-money,  should  be  entitled  to  the  rents  from  that  day )  and 
the  contract  then  provided  that  "  if,  by  reason  of  any  unforeseen  or  una- 
voidable obstacles,  the  conveyance  cannot  be  prepared  or  perfected  for 
execution  on  the  day  named,  the  crown  shall  pay  interest  for  the  purchase 
money  from  that  day  after  the  rate  of  five  per  cent,  per  annum,  until  the 
completion  of  the  assurances."  The  title  was  not  made  out  until  a  much 
later  period  than  the  day  named,  and  the  master  of  the  rolls  gave  the  sel- 
lers interest  only  from  the  time  when  a  good  title  was  shown.  Upon  a 
re-argument,  it  was  submitted  that  the  express  stipulation  governed  the 
case ;  but  the  master  of  the  rolls  held  that  the  effect  of  the  stipulation  was 
not  to  give  interest  when  interest  would  otherwise  not  have  been  payable, 
but  to  fix  the  rate  of  the  interest  to  which  the  vendors  might  be  entiUed, 
at  five  per  cent.,  instead  of  four  per  cent  In  the  second  of  these  cases,  it 
was  agreed  by  the  terms  of  the  contract,  that  if,  by  reason  of  any  wnavaid- 
able  obstacUy  the  contract  could  not  be  completed  on  a  given  day,  the  pur- 
chaser should  pay  interest  at  five  per  cent,  from  that  time,  until  comple- 
tion, and  the  vendor  did  not  show  a  title  until  five  years  after  the  original 
bearing  of  a  suit  for  a  specific  performance,  no  unavoidable  obstacle  be- 
ing shown,  the  court  refused  interest.  So  that  the  time  occupied  by  the 
seller  in  making  out  his.  title  was  not  deemed  an  unavoidable  obstacle 
within  the  condition. 


fault. 
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Chap  xTii.  dor,"(/)[2]  or,  simply,  "  from  any  cause  whatever/Xg") 
(an  expression,  not  so  strong  against  the  purchaser  as  the 
former  one,  inasmuch  as  the  particular  exception  of 
"  wilful  default "   increased  the  stringency  of  the  first 

« 

part  of  the  sentence,)  it  was  held,  that  interest  was  paya- 
ble during  delays  occasioned  by  the  state  of  the  title ; 
but,  in  the  latter  case,(A)  the  order  was  made  without 
.  '  prejudice  to  any  application  by  the  purchaser  for  compen- 
mSd^*5®-  ®*^^^^  •  ^^^  ^  different  decision  was  come  to,  when  the 
expression  was,  "  if,  from  any  cause  whatever,  the  pur- 
chase-money shall  not  be  paid  on,  <S&c.,  the  purchaser 
making  default  shall  pay  interest  ;"(i)  and,  of  course,  a 
condition  containing  the  words  "any  cause  whatever," 
even  without  anything  to  qualify  their  effect,  would  not 

(/)  Oxendon  v.  Lord  FalmoutA^  Sug.  807. 
(g)  Greenwood  v.  ChwrchiUj  8  Beav.  413. 
(A)  5.  C, 

(t)  De-Mtii^s  V.  Henderson^  1  De  G.  &>  S.  689 ;  and  see,  at  law,  Perry  v. 
Smithy  1  Car.  »  M.  554 ;  staled  supra,  p.  59. 

-  ■ -     .  . .         .  . . I      J II      —^ 

[2]  In  this  case,  the  condition  was  that  iifrom  any  cause  whatever,  (ex- 
cept the  wilful  default  of  the  vendor,)  the  completion  of  the  purchase 
made  by  any  purchaser,  should  be  delayed  beyond  the  26th  of  December, 
the  purchasers  respectively  so  making  delay  should  pay  interest  to  the 
vendor,  alter  the  rate  of  five  per  cent,  per  annum,  from  that  time  till  the 
completion  of  the  purchase,  on  the  residue  then  unpaid,  of  the  purchase- 
money.  The  whole  estate  was  sold  by  private  contract.  The  purchaser, 
when  the  time  appointed  for  completing  the  contract  arrived,  insisted  that 
the  contract  was  no  longer  binding,  and  took,  besides,  several  objections. 
Thereupon,  the  vendor  filed  a  bill  for  a  specific  performance,  and  after  a 
severe  contest  in  the  master's  office,  the  master  reported  in  favor  of  the 
title,  and  that  a  good  title  was  shown  before  the  filing  of  the  bill.  Excep- 
tions were  taken,  both  as  to  the  title  and  the  time  of  showing  it  The 
former  exception  was  overruled,  but  the  latter  allowed.    But  as  the  vice- 

m 

chancellor  considered  that  the  suit  was  rendered  necessary  by  the  conduct 
of  the  purchaser,  independently  of  title,  he  held  that  there  was  no  wilful 
default  within  the  meaning  of  the  condition,  and  therefore  that  interest  at 
five  per  cent,  was  payable  from  the  day  named.  In  Birch  v.  Podmore, 
where  the  payment  of  interest  was  made  to  depend  upon  some  unavoida- 
ble obstacle,  the  clearing  up  of  the  title  was  not  deemed  one ;  whilst,  in 
this  case  of  Oxeden  v.  Lord  Falmouth,  the  same  act  was  not  deemed  a  wUr 
ful  default,  so  as  to  defeat  the  seller's  right  under  a  stipulation  for  inter- 
est, whatever  might  be  the  cause  of  delay,  except  the  seller's  wilful 
default. 
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authorize  wilful  delay  on  the  part  of  the  vendor  :{k)  in  a  ^*p-  ^°°' 
very  recent  case,  where  the  expression,  upon  a  sale  by  the  fi^SJ^^J^ 
court,  was,  "  if  the  purchaser  shall  fail  in  making  such  roent.'P*^' 
payments  at  the  time  and  in  *manner  aforesaid,  then  and  P^^^ 
in  such  case,  from  whatever  cause  the  delay  may  have  li  vist^ 
arisen,"  interest  to  be  paid  at  51.  per  cent,,  and  no  abstract 
was  delivered  until  after  the  time  fixed  for  completion, 
and  the  supplemental  abstracts,  showing  a  good  title, 
were  not  deliverSl,  although  repeatedly  applied  for,  until 
eighteen  months  after  the  time  fixed  for  completion,  and 
the  purcliaser  at  the  commencement  of  the  delay  paid  the 
purchase-money  into  a  bank  at  a  low  rate  of  interest,  and 
gave  notice  thereof  to  the  vendors,  and  that  he  should'  re- 
quire compensation,  and  then,  upon  the  title  being  cleared 
up,  obtained  an  order  for  a  conveyance,  and  for  pajrment 
of  his  purchase-money  into  court  without  prejudiae  to  his 
right  (if  any)  to  compensation,  and  the  purchase  was  ac- 
cordingly completed,  a  petition  for  compensation  in  re- 
spect of  the  loss  of  interest  was  dismissed  by  Sir  /.  Wig- 
ram,  Y.  C,  with  costs,  upon  the  ground  of  the  purchaser 
having  completed  the  contract ;  but  it  seems  to  have  been 
admitted  that,  while  the  contract  remained  incomplete, 
he  might  have  obtained  relief,  or  might  probably  have 
abandoned  the  contract  :[l)  and  the  decision  of  the  vice- 
chancellor  was  reversed  by  Lord  Cottenham  on  appeal ; 
his  lordship  holding,  either  that  interest  did  not  begin  to 
run  until  the  delivery  of  an  abstract  showing  a  good 
title,  or  that,  if  the  condition  bound  the  purchaser  to  pay 
interim  interest,  he  was  entitled  to  compensation  for  the 
non-performance  by  tlie  vendor  of  his  part  of  the  con- 
tract.(m) 

But,  in  the  same  case,  when,  it  having  been  decided 
that  the  right  to  interest  on  the  one  hand,  and  to  the  in- 
come of  the  estate  on  the  other,  was  not  to  commence  un- 
til a  good  title  was  abstracted,  the  purchaser  applied  for 
compensation  in  respect  of  his  money  having  been  com- 

(k)  See  Pattm  v.  Rogers,  6  Madd.  356. 
(0  De  Visme  v.  De  Vime,  13  Jur.  305. 

(m)  S.  C.  on  appeal,  1  Mac.  &  G.  336  j  and  see  SkdUm  v.  Robertson,  14 
Jar.  333,  R. 
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Chap.  xHi.  paratively  unproductive  in  the  interim,  (it  having,  as  be- 
'p301J  fore  'stated,  been  paid  into  a  bank  at  a  low  rate  of  inter- 
est upon  notice  to  the  vendors,)  his  lordship  held  that  the 
claim  could  not  be  sustained.  His  lordship  observed— 
"  My  opinion  is,  that,'  the  vendors  being  in  default,  the 
delay  having  been  occasioned  by  their  not  performing 
their  part  of  the  contract,  are  not  to  exact  from  the  pur- 
. .  chaser  the  payment  of  interest  until  the  time  they  showed 
a  good  title  on  their  abstract.  The  efrect  of  that  is  to 
postpone  the  day  agreed  on  for  the  completion  of  the  con- 
tract until  the  time  when  the  vendors  put  themselves 
right,  and  showed  their  title  to  be  good  on  the  abstract, 
Th^  result,  therefore,  is,  until  that  time  there  would  be 
no  demand  to  be  made  by  the  vendors  for  the  payment, 
and  therefore  the  interest,  which  was  to  stand  in  the  place 
of  that  payment,  had  not  commenced  to  run :  it  did  run 
when  they  showed  a  good  title,  and  not  before.  The 
purchaser  is  to  have  compensation  for  the  loss  and  injury 
which  he  sustained  by  the  non-performance  of  the  con- 
tract by  the  vendors ;  but  the  vendors  are  not,  therefore, 
to  make  compensation  for  any  loss  not  arising  out  of  their 
contract ;  that  default  on  the  part  of  the  vendors  not  mak- 
ing it  necessary  or  proper  for  the  purchaser  to  lay  his 
money  by  and  make  it  unproductive,  for  the  purpose  of 
throwing  the  loss  of  that  unproductiveness  on  the  vendors. 
I  think  it  is  carrying  the  principle  out  strictly,  to  postpone 
the  time  for  paying  the  purchase-money  till  the  time  a 
good  title  was  shown.  The  vendors  would  be  entitled  to 
the  rents  and  profits  up  to  that  time,  and  the  purchaser's 
liability  to  pay  interest  would  commence  from  that  time, 
and  the  master  must  inquire  when  that  time  was."(n) 

This  decision,  it  is  very  deferentially  submitted,  leaves 
the  law  on  this  subject  in  an  unsatisfactory  state,  and 
will  probably  lead  to  future  litigation  :  it  may  be  admit- 
ted that  when  a  purchaser  has  agreed  to  pay  interest  and 

[•302]  ^*1^®  **he  profits  from  a  specified  day,  notwithstanding 
delay  arising  from  any  cause  whatever,  there  would  be 
much  hardship  (at  least  in  cases  where  personal  possess 

(n)  Mac.  &  G.  355. 
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sion  of  the  property  is  essential  to  its  due  enjoyment)  in  ^^^^'  ^"''  .  ^  .1 
holding  this  agreement  to  extend  to  a  delay  in  showing 
such  a  title  as  would  justify  a  prudent  purchaser  in  ac- 
cepting possession  And  so  receiving  the  equivalent  for  his 
interest ;  but  if,  on  the  ground  of  hardship,  the  strict  words 
•of  the  agreement  (which  are  sufficiently  large  in  terms, 
and  are  notoriously  intended  in  practice,  to  extend  to  de- 
lays in  making  out  the  title)  may  be  disregarded,  surely,»' 
on  the  like  principle,  the  purchaser  (who  may  possibly 
have  called  in  money  upon  the  faith  of  the  vendor's  agree- 
ment  to  complete  on  a  certain  day)  ought  to  be  allowed 
to  appropriate  and  re-invest  it  in  such  a  manner  as  that 
it  may  produce  some  income  and  yet  be  ready  when  re- 
quired, and  to  throw  the  loss  of  interest  on  the  vendor  ; 
in  the  particular  case,  the  purchaser  seems  to  have  been 
left  in  no  better  position  than  that  in  which  he  was  placed 
by  the  decision  of  the  vice  chancellor. 

And  it  is  conceived  that  if  a  vendor  abstract  a  good 
title  but  be  unable  at  once  to  .verify  it,  the  time  for  the 
commencement  of  interest  must  be  postponed  until  such 
title  be  satisfactorily  verified  ;  so,  if  an  imperfect  title  be 
abstracted,  or  insufficient  evidence  be  given  of  an  appa- 
rently perfect  title,  interest,  it  is  conceived,  must  com- 
mence from  the  time  when  the  purchaser  agreed  to  accept 
the  imperfect  title  or  insufficient  evidence :  it  is  evident 
that  the  practical  application  of  the  rules  laid  down  in, 
and  deducible  from  De  Visme  v.  De  Visme,  must  in  ma- 
ny cases  be  a  matter  of  very  considerable  difficulty. 

An  agreement  which  reserves  to  the  vendor  the  rents  vendor's 
and  profits  of  the  estate  until  actual  completion,  precludes  restexciudad 

'■  tr  t  tr  byagreemant 

any  claim  to  interest  on  the  purchase- money. (0)  Md^^Sflt""' 

*The  vendor  may,  occasionally,  claim  an  increase  of     [♦303] 
purcheise-money,  upon  the  ground  of  an  excess  in  the  ac-  ^^^^} 
tual  quantity  of  the  estate  over  that  stated  in  the  particu-  JJJJJJtof 

iars.[lj  quanUly. 

{p)  Brooke  v.  Ckampemowne,  4  CI.  &  Fin.  589. 

[1]  In  a  sale  of  land  by  the  acre,  and  not  of  a  tract  in  gross,  if  an  un- 
usual and  unreasonable  excess  or  deficit  appears,  chancery  will  relieve, 
particularly  if  the  deed  contains  no  indication  that  the  vendor  intended 
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'  iui  to  quan 

tity— Buui 
tory  acre. 


^'^P-^""'  By  the  5  Geo.  IV.  c.  74,  ss.  1  and  2,  the  pole  or  perch 
ufy-matu'  ^^  to  Contain  in  length  five  standard  yards  and  a  half;  the 
road,  1210  standard  yards ;  and  the  acre,  4840  standard 
yards,  being  160  square  poles :  and,  by  the  15th  section, 
after  the  1st  May,  1825,  "all  contracts,  bai^ains,  sales 
and  dealings  which  shall  be  made  or  had  within  any  part 

to  sell  the  tract  "  more  or  less."  Whaley  v.  ElioCs  heirs,  1  A.  K.  Marsh. 
^  343.  When  there  was  so  great  a  surplus  of  land  (eight  hundred  and 
seventy-six  acres,  in  a  patent  for  fifteen  hundred  and  thirty-three  and  one- 
third  acres)  beyond  what  the  patent  called  for  nominally,  as  that  it  could 
hardly  be  presumed  to  have  been  within  the  view  of  either  of  the  parties, 
the  court  decreed  a  conveyance  of  the  surplus,  the  vendee  to  pay  for  the 
same  at  the  average  rate  per  acre,  with  interest,  which  the  consideration 
money  mentioned  in  the  contract  bore  to  the  quantity  of  land  named  in 
the  same.  King  v.  HanaUon,  1  Peters,  311.  Where  a  party  was  bound 
to  convey  a  specific  quantity  of  land,  a  tract  described  by  its  boundaries  -, 
which,  upon  a  survey  made  upon  an  order  of  the  court,  was  found  to  ex- 
ceed that  specific  quantity  a  fraction  more  than  five  per  cent. :  held,  that 
this  small  variation  would  not  justify  the  vendor  in  withholding  the  sup- 
posed surplus  in  making  the  conveyance.  Evbank  v.  HampUmy  1  Dana, 
343.  If  a  contract  to  convey  B.  one  hundred  acres  of  land  adjoining  C, 
and  makes  a  deed  according  to  &  survey  furnished  calling  for  one  hun- 
dred acres ;  afterward  the  tract  is  found  to  contain  one  hundred  and  nine-* 
teen  acres,  A.  is  entitled  to  a  re-conveyance  of  the  surplus.  CHlmore  v.  Mor- 
ganf  2  J.  J.  Marsh.  65.  Where  A.  purchased  of  B.  one  hundred  and 
sixty-five  acres  of  land,  but  obtained  from  B.  an  obligation  to  convey  all 
his  right  in  the  tract,  that  right  being  supposed  to  be  only  one  hundred 
and  sixty-five  acres,  but  which  turned  out  to  be  m'ore,  a  court  of  equity 
will  not  enforce  the  claim  for  the  surplus,  the  vendor  having  mistaken 
his  interest  when  he  executed  the  obligation.  SnUth  v.  8mUh,  4  Bibb,  81. 
If  a  person  who  has  obtained  a  survey  upon  a  military  land  warrant,  un- 
der the  commonwealth  of  Virginia,  for  two  thousand  acres,  sells  and 
transfers  for  a  valuable  consideration  his  right  to  the  survey,  and  assigns 
the  plat  and  certificate  to  the  purchaser,  whereupon  he  obtains  a  patent 
for  the  land  in  his  own  name,  and  upon  a  re-«urvey  it  appears  that  the 
grant  conveys  two  thousand  seven  hundred  acres,  the  vendor  cannot  in 
equity  support  a  claim  against  the  vendee.  Bowles  v.  Craigj  8  Cranch, 
371.  If  an  obligation  to  convey  land  specify  upon  its  face  the  comers, 
courses,  distances,  and  quantity  of  the  tract,  the  obligor  will  be  compelled 
to  convey  agreeably  to  the  comers,  courses  and  distance  in  the  obligation, 
although  they  contain  a  surplus  of  thirty-five  acres  in  a  tract  of  four  hun- 
dred acres ;  nor  will  the  obligor  be  entitled  to  compensation  for  the  thirty- 
five  acres.  Hampton*s  Heirs  v.  Eubank,  5  J.  J.  Marsh.  634.  If  in  exe- 
cuting a  contract  for  a  certain  quantity  of  land,  an  extraordinary  surplus 
is  eonveyed  by  mistake,  the  vendor  may  have  relief  if  he  applies  in  time. 
Gtuere  as  to  the  general  rule  for  relief  in  such  cases.  Rogers  v.  CtameU, 
4  Monroe,  271.  (See  American  Chancery  Digest,  by  Waterman,  tit.  Ven- 
dor and  Vendee.) 
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of  the  United  Kingdom,  for  any  work  to  be  done,  or  for  ''^p-  ""■ 
any  goods,  wares,  merchandize,  or  other  thing  to  be  sold, 
delivered,  done,  or  agreed  for  hy  weight  or  measure,  where 
no  special  agreement  shall  be  made  to  the  contrary,  shall 
be  deemed,  taken,  and  construed  to  be  had  and  made  ac- 
cording to  the  sundard  weights  and  measures  ascertained 
by  the  act;  and  in  all  cases  where  any  special  agreement 
shall  be  made,  with  reference  to  any  weight  or  measure 
established  by  local  custom,  the  ratio  or  proportion  which 
every  such  local  weight  or  measure  shall  bear  to  any  of 
the  said  standard  weights  or  measures,  shall  be  expres- 
sed, declared,  and  specified  in  such  agreement,  or  other- 
wise such  agreement  shall  be  null  and  void." 

The  6  and  6  Will.  IV.  c.  63,  s.  6,  enacts  "  that.the  mea- 
sure called  the  Winchester  bushel  and  lineal  measure 
called  the  Scotch  ell,  and  all  local  and  customary  mea* 
sures  shall  be  abolished." 

Before  the  passing  of  these  acts  considerable  diversity 
existed  in  the  size  of  the  acre ;  in  some  places  (as  in  hTuH' 
Cheshire)  the  customary  acre  contained  nearly  two  statu- 
tory acres ;  while,  occasionally,  the  variation  was  nearly  ^ 
as  much  the  other  way  :(p)  the  applicability  of  the  16th    ■ 
section  of  the  act  of  Geo.  IV.  to  contracts  for  sale  of  land         -  ' 
is  not  altogether  clear  •,{q)  but,  it  is  conceived,  that,  under 
the  later  act,  any  quantities  mentioned  either  in  a  contract 
'or  a  conveyance  would  be  referred  to  the  standard  nm-     [fk04] 
surement,  without  regard  to  any  local  custom  (unless  ex- 
pressly referred  to.Xr)[l]                                              • ""      * 

0>)  Portmm  v.  Mm,  2  Rois.  670. 
■    (v)  Sag.  3TG. 

(r)  And  see  Partnan  v.  Afili,  3  Ross.  570. 

[IJ  Id  PartmBot  v.  MiO,  vhich  is  her«  cited,  it  appeared  tint  the  lands 
were  described  as  conlaining,  t?  estlmatioD,  three  hnndred  and  fortf -nine 
acres,  or  Ihereabouts,  be  tbe  some  more  or  less,  and  the  agreement  stipn- 
laied  that  the  parties  shonid  not  be  answerable  for  fsj  excesa  or  deficien- 
cy in  the  quantity  of  the  premises,  bnt  that  the  premises  ahonld  be  taken 
by  tlie  pnrchaaer,  at  the  quantity,  vhether  mote  or  less;  and  the  actual 
number  of  statute  acns  was  less  by  one  hundred  acies,  tlian  the  number 
stated  in  the  contract  Lord  Eldon  said  that,  as  to  this  stipulation,  ha 
never  could  agree  that  such  a  clause  (if  there  was  nothing-  else  in  the 
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^^*^-^"''  Where  there  is  no  express  agreement  on  the  subject, 
and  the  contract  in  general  terms  includes  property  which 
it  was  not  proposed  to  sell,  equity  would  not  enforce  it 
against  the  vendor,  without  at  least  giving  him  compen- 
sation j{s)  but  we  are  not  aware  of  any  case  establishing 
his  general  right  to  additional  purchase-money,  merely 
because  the  estate  exceeds  the  quantity  stated  in  the  par- 
ticulars ;  since,  however,  if  it  were  sold  professedly  by  the 

'  acre,  the  excess,  if  taken,  must,  it  is  conceived,  clearly  be 

paid  for,  it  seems  to  follow,  from  the  doctrine  laid  down 
in  Hill  V.  Bucklei/,{t)  (viz.,  that  where  the  quantity  is 
stated  the  pfice  must  be  considered  as  fixed  with  refer- 
ence thereto)  that  if  called  upon  to  fulfil  the  contract,  he 
might,  independently  of  agreement,  claim  compensation : 
but  the  general  understanding  and  practice  seem  to  be  the 
other  way, 

vendopn         And  even  where  there  is  a  condition  for  compensation 

right  to  com*  ^ 

PJ2^^  to  the  vendor,  his  rights,  in  any  given  case,  seem  far  from 
igJJ^'      clear :  as  is  observed  in  a  recent  work  on  conveyancing,(?i) 
''  It  n^ust  indeed  be  a  very  strong  case  of  mistake  for  a 
^  vendor  (who  has  full  means  of  ascertaining,  with  the  ut- 

most accuracy,  what  he  intends  to  sell)  to  succeed  in  ob- 

(5)  See  AU.'Gen.  v.  Si^ioeU,  1  Yoa.  &  C,  Ex.  559 ;  Marquis  Townskend 
y.  SUtngroom^  6  Yes.  338 ;  see  TyUr  v.  Beversham,  Rep.  t.  Finch,  80 ;  Al- 
vaidty  Y.  Kinnaird,  2  Mac.  &  G.  1. 

9)  17Ve8.394,401. 

(«)  DaTJdflon,  voL  iii.  p.  34. 

«  ■ 

case)  would  cover  so  large  a  deficiency  in  the  number  of  acres,  as  was 
alleged  to  exist  there. 

The  words  "  more  or  less,"  inserted  in  a  deed,  should  be  restricted  to  a 
reasonable  or  usual  allowance  for  small  errors  in  surveys  and  variations 
-in  instruments.  See  HuU  v.  Cu/mUngham's  Ei^r,,  1  Munf.  330, 335,  336 ; 
Ji/m£  dev,  v.  Carter,  4  Hen.  &  Munf.  184 ;  Wainrmight  v.  Read,  1  Dess. 
673;  Qray  v.  Bandkiusan,  1  Bay,  278;  Pringle  v.  Wiston'sexWs.,  1  Bay, 
869 ;  Pieet  v.  HofMns,  6  Munfl  188 ;  Boa/r  v.  M^Cormick,  1  Serg.  &  Rawle, 
166 ;  DMfne  v.  JTtii^,  1  Yeates,  323 ;  Quesnel  v.  Woodiief,  2  Hen.  &  Munf. 
173, 174 ;  Smith  v.  Evans,  6  Binn.  102 ;  GranOand  v.  Wight,  2  Munf.  179 ; 
JoUift  V.  BUe,  1  Call,  301 ;  Mann  if*  Toies  v.  Pearson,  2  Johns.  Rep.  37; 
Smaiov.  Chapman,!  Rooi, 528;  HonesY,  Bturker, 3  Johns.  Rep.  506;  Powell 
▼.  Gatt, 5  Mass.  Rep.  365;  Howe  v.  Bass,  2 Mass.  Rep.  380;  Jackson  v. 
Baminger,  15  Johns.  Rep.  471 ;  Jackson  v.  Defendorf,  1  Caines'  Rep.  493 ; 
Tlumas  v.  Perry,  1  Peter's  Rep.  49, 58. 
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taining  compensation!  or,  in  other  words,  an  increase  of 
his  purchase-money,  for  an  alleged  mistake  he  has  himself 
made :"  in  a  case  {w)  where  fields  described  as  <^  fourteen 
acres,  more  or  less,"  were  sold  for  973/.,  under  an  order  of 
the  court,  and  with  the  usual  condition  as  to  misdescrip- 
tion, *a  petition  stating  that  the  fields  in  fact  contained 
twenty-seven  statutory  acres' (the  acres  mentioned  in  the 
particulars  being  intended  for  customary  acres)  and  that 
the  real  value  was  1600/.,  and  praying  that  the  purchaser 
might  pay  the  difference  or  that  the  property  might  be 
re-sold,  was  dismissed  with  costs ;  the  decision,  however, 
was  chiefly  on  the  ground  of  delay,  four  years  having 
elapsed  since  the  sale;  this  case  may,  perhaps,  be  consid- 
ered to  differ  in  principle  from  cases  where  there  is  a  mis- 
statement of  quantity  incapable* of  being  explained  by  the 
difference  between  statutory  and  customary  measurement ; 
for,  possibly,  the  purchasers  at  the  sale  might  have  bid 
under  the  full  impression  that  the  fourteen  acres  were  in 
fact  customary  acres,  and  this  was  alleged  to  have  really 
happened ;  Sir  Edward  Sugden's  remark  (x)  upon  the  case 
is,  "  thajt  no  doubt  it  would  bo  difficult  in  such  a  case  to 
make  a  bona  fide  purchaser  buy  an  estate  twice  as  large 
as  that  for  which  he  had  contracted,  and  pay  double  the 
amount  of  the  purchase-money  for  it :"  and  it  may,  per- 
haps, be  doubted  whether,  in  any  ordinary  case,  a  pur- 
chaser could  be  compelled  under  such  conditions  to  pay  a 
sum  materially  exceeding  the  contemplated  amount  of 
purchase-money ;  such  an  unexpected  liability  might,  it 
is  obvious,  be  often  productive  of  the  most  oppressive  and 
ruinous  consequences :  in  the  above  case  the  court  seems 
to  have  considered  that  had  any  relief  been  granted,  it 
must  have  consisted  in  avoiding  the  sale  altogether.[l] 

(  w)  Price  v.  Narth,  2  Y.  &  C,  Ex.  620. 
(x)  Sug.  372. 

[1]  If  the  vendor  sells,  and  the  rendee  buys  a  tract  of  land  for  so  many 
acres,  more  or  less,  and  it  turns  out  upon  a  survey  that  there  is  less  than 
the  estimated  quantity,  the  buyer  shall  not  be  relieved  in  equity.  JoOifft 
V.  S^^  1  Call,  301.  If  the  contract  be  for  nine  hundred  acres,  more  or 
less,  and  the  tract  be  found  to  contain  only  seven  hundred  and  sixty-five 
acres,  the  purchaser  will  be  relieved,  if  it  appear  that  the  seller  knew  of 
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chap.xm.      j^  to  the  right  to  compensatioQ  in  respect  of  variations 
Variation    in  the  quality  of  the  estate, — there  does  not  appear  to  be 
Miai6-Do     any  case  in  which  a  vendor  has  obtained  an  increase  of 
*^^St     purchase-money  upon  the  ground  of  the  character  of  the 
▼eodor.       property  being  better  than  he  had  himself  described  it 
pnrchaae.         On  the  Other  hand,  the  purchase-money  is  liable  to  be 
S^ufaad.   'diminished  by  deductions,  either  in  respect  of  proceeds 
[•306]      of  the  estate  received,  or  which  ought  to  have  been  re- 
ceived by  the  vendor,  and  which  belong  to  the  purchaser; 
or  in  respect  of  mere  deteriorations  to  the  estate ;  or  of  ori« 
ginal  defects  in  the  estate. 
bt  proMeda      ^^  ^'^  doductious  of  the  first  description ; — ^We  have 
^^»<^^i^or    already  seen  that  the  entire  inheritance  belongs  to  the 
have bSaa^^  purchascr  from  the  date  of  the  contract,(y)  but  that  the 
HmiJr.   ^   profits  or  income  belong  fb  him  only  from  the  time  fixed 
for  completion ;  if,  therefore,  timber  be  blown  down,(2;) 
or  felled,  or  stone  or  minerals  be  quarried  or  worked  after 
the  date  of  the  contract,  the  proceeds  must  be  accounted 
for  at  completion :  so,  the  vendor  must  account  for  such 
rents  and  profits  as  he  has,  or  might,  but  for  his  wilful 
default,(a)  have  received,  from  the  time  appointed  ibr 
completion  up  to  such  time  as  the  purchaser  has,  or  might 
safely  have,  taken  possession  :(&)  and  in  one  case,  where 
many  years'  delay  had  occurred  by  the  default  of  the  ven- 
dor who  had  received  part  of  the  purchase-money  and 
retained  possession  of  the  estate,  he  was  charged  with 

(y)  Supra,  p.  116. 
iz)Snd. 

(a)  Adand  v.  Odsford,  2  Madd.  28 ;  Wilson  v.  Oapkam,  I  Jac.  &  W. 

(b)  Vide  supra,  p.  294. 

the  deficiency  at  the  time  of  the  sale,  but  did  not  disclose  it.  Bedford  v. 
Hickman,  5  Call,  236.  Although  the  vendor  sells  the  tract  of  land  where- 
on he  formerly  lived,  supposed  to  contain  three  hundred  acres,  more  or 
less,  as  he  bought  it,  yet  if  he  omits  to  disclose  to  the  vendee  that  he  had 
previously  surveyed  it,  and  found  it  to  contain  less  than  he  bought  it  for, 
the  purchaser  will  be  entitled  to  a  deduction  from  the  purchase-money, 
equal  to  the  deficiency,  notwithstanding  he  paid  part  after  the  deficiency 
was  discovered,  and  gave  a  new  bond  for  the  balance,  with  only  an  oral 
declaration  that  he  would  seek  compensation  for  the  loss.  AfUihony  v. 
Oldacre,  4  Call,  489.  (See  American  Chancery  Digest,  by  Waterman, 
tit.  Vendor  and  Vendee.) 
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interest  at  4i  per  cent  upon  a  proportionate  part  of  the  ^^*p-  ^"p- 
rent8.(c) 

As  to  deductions  o£  the  second  description ; — the  ven-  '^•nman 
dor  from  the  date  of  the  contract  holds  the  estate  in  trust  tion>«»' 

esiate, 

for  the  purchaser,  subject  to  payment  of  the  purchase-  ^^^ 
money ;  with  a  right  until  the  time  fixed  for  completion  ^''*^'- 
to  receive  the  interim  profits ;  if,  therefore,  by  his  wilful 
acts,({Q  or  mere  negligence,  he  permit  the  property  to  de- 
teriorate,— ^as  by  allowing  hedges  and  fences  to  get  out  of 
repair,  or  the  land  to  remain  uncultivated,(e)  or  by  an 
^improper  course  of  husbandry,(/)  or  by  ejecting  tenants,      [*307j 
or  acting  so  improvidently  as  to  occasion  their  loss,(^)[l]  ' 
the  purchaser  is  entitled  to  an  allowance :  and,  of  course, 
deterioration  may  be  of  such  a  nature,  or  to  such  an  ex-^.    '        m 
tent,  as  to  relieve  him  from  the  contract  ;(A)  and  tl^  ven- 
dor must  answer  for  deteriorations  occasioned  by  the  con- 
duct of  his  tenant,  even  although  the  lease  has  expired  :(t) 
but  not  for  deteriorations  after  the  time  fixed  for  coAiple-         -    / 
tion,  if  the  title  shown  were  such  that  the  purchaser  ought 
to  have  taken  possession.(7') 

So,  also,  compensation  may  be  due  to  the  purchaser  out  Ata^Mt^* 
of  the  purchase-money  in  respect  of  original  defects  in  the  J2S2t*of 
estate,  either  as  respects  its  quantity,  or  quality,  or  the  S2l^\n 
extent  of  the  vendor's  interest  therein ;  it  may  be  conveni-  •***•• 
ent  here  to  consider  those  questions  which  relate  merely 

(c)  Burton  v.  Tbdd,  1  Swanst.  255. 

{d)  3  Madd.  395. 

(e)  Fbsierr.Deaconj^MaM.3Bi, 

if)  Lord  y.  Stephens,  1 Y.  dt  C.  Ezch.  232. 

(jS)  Harford  v.  Pwrrier,  1  Madd.  532. 

(A)  Fufc  w/ra,  ch.  XVIII. 

(t)  3  Madd.  395. 

(J)  Minehin  v.  Nance,  4  Beav.  332. 

[1]  Where  a  purchaser  bought  an  estate  in  lease,  and  agreed  with  the 
tenant  that  he  should  quit  at  a  certain  time  if  a  conveyance  was  made, 
and  the  tenant,  misconstruing  the  agreement,  quitted  at  that  time,  al- 
though no  conveyance  was  made,  it  was  held,  that  the  purchaser  must 
submit  to  the  deterioration  occasioned  by  the  tenant's  quitting,  as  the  loss 
was  occasioned  by  his  own  agreement  with  the  tenant.  But  for  that 
agreement  the  tenant  would  not  have  quitted,  and  therefore  the  purchaser, 
by  entering  into  it  without  the  knowledge  of  the  seller,  was  the  innocent 
cause  of  the  loss  occasioned  by  it.  3  Sug.  on  Vend.  p.  86 ;  Harford  v. 
Furrier.  1  Madd.  Rep.  532,  cited. 
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Chip,  xin.  either  to  ihe  quaotity  or  quality  of  the  estate ;  resemng 
for  separate  discussion,  uoder  the  head  of  specific  perfor- 
'  mance,  those  questions  which  are  ia  fact  questions  of 
title.(jt) 

The  purchaser  will  be  entitled  to  compensation  for  a 
doficiency  in  quantity,  even  although  the  estate  be  not 
sold  professedly  by  measurement  ;(Q  and  although,  of 
course,  he  could  not  claim  compensation  if  it  appeared 
that  he  contracted  with  a  knowledge  of  the  deficiency, 
such  knowledge  will  not  be  assumed  from  the  fact  of  his 
being  intimately  acquainted  with  the  eatate,(m)  or  even 
being  the  occupying  tenant  ;(n)  nor  is  the  right  to  com- 
pensation precluded  by  a-  condition  that  he  shall  not  ob- 
ject 10  complete  his  purchase  if  the  quantity  should  turn 

{'306]  out  *l^s  than  that  stated  in  the  particulars ;(«}  nor  by 
acts  which  amount  to  a  waiver  of  objections  to  the 
title.(p) 

VuMg         Trie  abore  rule,  where  the  estate  is  professedly  bongbt 
"  i'-p'ff"  bf  the  acre,  or  (which  is  the  same  thingX?)  where  the 

°Mn'ot     quantity  is  stated  and  there  is  nothing  to  rebut  the  ordl- 
•taSi'^ad  nary  presumption  of  price  having  been  fiied  with  refer- 

^JJJ^       ence  to  quantity,  may,  it  is  conceived,  be  strictly  enforced 

vaninj.  where  no  words  are  introduced  to  qualify  the  statement 
as  to  quantity ;  the  qualifying  expressions,  «  by  estima- 
tion," and,  "  be  the  same  more  or  less,"  aie,  however,  in 
very  general  use ;  and  the  cases  do  not  seem  to  define 
their  precise  effect :  they  have  been  held  to  cover  a  defi- 
ciency of  upwards  of  five  out  of  forty-one  acres  ;(r)  but 

wh.^      not  of  100  out  of  349  acres  ;(*)  so,  in  a  case  of  Gell  v. 

»«t  ^atson,(t)  similar  expressions  were  not  allowed  to  cover 

a  deficiency  of  two  acres  in  two  closes  forming  part  of  a 

(i)  Vide  infra,  Ch.  XVIU. 

(0  BiU  V.  Butifcy,  17  Ves.  394,  401 ;  King  v.  Wil)m,  6  Beav.  124. 

(m)  See  SAacthiim  v.  Sutdiffe,  1  De  O.  &  S.  609. 

(n)  King  V.  Wiliim,  C  Beav.  124. 

(o)  Frost  </.  Brewer,  3  Jur.  1G5. 

(p)  Cakraft  v.  Retbuck,  1  Ves.  jun.  231. 

(?)  17  Ves.  401. 

(r)  WimA  V.  WinOeslcr,  1  Ves.  &  B.  375. 

(j)  PoTtma*  V.  Mill,  2  Russ.  570. 

(0  suR.  3-ra, 
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much  larger  estate,  the  quantity  of  the  two  closes  being  J 


stated  to  be  {according  to  a  specified  plan)  S  a.  1  r.  4  p. 

And  where  the  land  is  described  thus  particularly,  by  f^l"^  •     * 

stating  not  only  the  acres  but  also  the  roods,  or  roods  and  f^^^  *"         '  '» 
poles,  these  qualifying  expressions  cannot,  perhaps,   lin  """''i','' 
held  to  provide  for  more  than  inaccuracies  in  the  roods  <>i      ;,,i  ;„, 
poles ;(u)  and,  of  course,  a  vendor  cannot,  in  any  ciise,  |,',','',?i,,.  f 

rely  upon  such  expressions,  if  he  fraudulently  miaslate  ""^  ^''  ^ 

tha  quantity.{»)  ^t 

The  purchaser's  right  is  strictly  to  compensation,  and  rani^y^r- 

not  necessarily  to  an  abatement  of  purchase-money  piu-  ' i'"' 

portionate  to  the  surface  deficiency:  thus,  where,   upon  ^'i'"'. 
the  sale  of  woodlands,  the  value  of  the  timber  was  cor- 
rectly stated,   but  the  land  was  represented  to  contain  , 
•more  by  twenty-six  acres  than  the  actual  quantity,  he      Cfl(^ 
was  allimed,  as  compensation,  the  estimated  value  of 
twenty-six  acres  of  woodland  minus  the  wood;(w)  the  sajiutiit- 
case  is  valuable  as  illustrating  a  principle,  but,  as  a  de-  ^^o/*^ 
cisioa  between  parties,  its  Justice  may  be  thought  ques-  *^™ 
tionable :  for  it  is  clear  that  in  purchasing  woodland  (un- 
less there  be  no  growing  timber,)  the  value  of  the  estate 
depends,  not  only  upon  the  present  worth  of  the  titnber 
and  of  the  land  apart  from  it,  but  upon  the  two  taken 
together,  with  reference  to  the  relative  situations  of  the 
trees  being  such  as  to  afford  them  sufficient  nourishment 
and  full  space  to  arrive  at  maturity. 

As  respects  the  quality  of  the  estate, — A  purchaser,'it  Abu«i»ni 
appears,  may  claim  compensation  in  respect  of  any  defi-  monej  in^ 
ciency  which  "  admits  of  a  certain  estimation"  ■,{x)  for  in-  Jj;"^"' 
stance,  he  may  claim  it  for  dilapidations  of  a  house  de-  JJJ^n^ 
scribed  as  "  in  good  repair,"(y)  or  for  the  want  of  cultiva-  ''*^ 
tion  of  land  described  as  being  in  "  a  high  state  of  culti- 
vation,"(«)  but  not  for  that  which  does  not  admit  of  a 
pecuniary  equivalent ;  for  instance,  it  is  doubtful  whether 
compensation  could  be  claimed  in  respect  of  the  land  lying 

(u)  17  Yea.  401 ;  9  Jarm.  Coav.  by  S.  37. 

(p)  I  Ves.4,B.3T7;  Sug.37l. 

(w)  Hia  V.  Buckley.  17  Tes.  394. 

(x)  10  Ves.  608, 

(y)  Dyer  v.  Bargrave,  10  Vea.  605 ;  GraiU  v.  Munt,  G.  Coop,  173. 

(«)  Dpr  V.  Hargraw,  nAtJupra. 
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^^'^•^'°'  dispersed,  instead  of  within  a  ring   fence,  as    descri- 
^  bed  ;(aj[l]  although  such  a  variation  might  be  sufficient 

•  ■  ->  (a)  S.  C. ;  Fewster  v.  Turner ^  6  Jur.  144. 

fi.]  Where  an  estate  was  described  as  being  within  a  ring  fence,  it  ap- 
peared that  the  estate  was  intersected  by  other  lands,  and  did  not  answer 
^  the  description,  but  that  the  purchaser  knew  the  situation  of  the  estate. 

The  court,  (after  expressing  a  doubt  whether  such  an  objection  was  a 

#  ^  subject  of  compensation,  as  it  was  not  certain  that  a  precise  pecuniary 

w  value  could  be  set  upon  the  difference  between  a  farm  compact  in  a  ring 

fence,  and  one  scattered  and  dispersed  with  other  lands,)  said,  that  the 

paithaser  was  clearly  excluded  from  insisting  upon  that  as  an  objection 

'  to  complete  the  contract.    He  saw  the  farm  before  he  purchased;. he 

had  lived  in  the  neighborhood  all  his  life.    This  variance,  was  the  ob- 

'  Z       ject  of  sense ;  he  must  have  known  whether  the  farm  did  lie  in  a  ring 

^  fence  or  not ;  and  upon  the  same  ground,  that  the  purchaser  could  not 

get  rid  of  the  contract,  on  account  of  the  difference  in  the  description  of 
•  ^  the  farm,  it  determined  that  he  could  not  be  entitled  to  compilation.  If 
a  (iompensation  was  given  to  him,  he  would  get  a  double  allowance ; 
for  if  he  had  knowledge  that  what  he  proposed  to  purchase  did  not  an- 
swer the  description,  it  must  be  taken  that  he  bid  so  much  the  less.  But 
in  this  case,  it  was  expressly  stated,  that  the  whole  estate  was  in  a  ring 
fence ;  but  the  court  thought  that  circumstance  immaterial,  as  the  pur- 
chaser knew  that  the  description  was  false ;  and  the  decision  appears  to 
have  been  grounded  upon  the  doctrine,  that,  even  at  law,  a  warranty  is 
not  binding  where  the  defect  is  obvious,  and  the  learned  judge  put  the 
cases  of  a  horse  with  a  visible  defect,  and  a  house  without  a  roof  or 
windows,  warranted,  as  in  perfect  repair ;  and  in  another  case,  where 
there  was  a  representation  as  to  the  state  of  repair,  he  said  that,  as  to 
warranty,  if  the  defect  was  patent  or  obvious,  the  warranty  would  not 
bind.  But  where  a  particular  description  is  given  of  the  estate,  which 
turns  out  to  be  false,  and  the  purchaser  cannot  be  proved  to  have  had  a 
distinct  knowledge  of  the  actual  state  of  the  subject  of  the  contract,  he 
will  be  entitled  to  a  compensation,  although  he  may  be  compelled  to  per- 
form the  contract.  Thus,  in  one  case,  the  particular  described  the  house 
as  being  in  good  repair,  and  the  farm  as  consisting  of  arable  and  marsh 
land,  in  a  high  state  of  cultivation.  It  appeared  however,  that  the  house 
was  not  in  good  repair,  and  that  the  land  was  not  in  a  high  state  of 
cultivation.  The  judge  said  that  the  objections  were  such  as  a  man  mig^t 
have  an  indistinct  knowledge  of,  and  he  might  have  some  apprehension 
that,  in  those  respects,  the  premises  did  not  completely  correspond  with 
the  description,  and  yet  the  description  might  not  be  so  con^pletely  de- 
stroyed, as  to  produce  any  great  difference  in  his  offer.  As  to  the  marsh 
land,  it  was  very  uncertain  whether,  by  any  view,  iff  was  possible  for  him 
to  judge  of  that.  It  was  stated  by  many  witnesses,  that  the  season  of  the 
year  was  just  at  the  breaking  of  a  frost,  and  represented  that  no  man 
could,  at  that  time  say  whether  the  land  was  well  or  ill  cultivated.  So 
he  might  have  seen  some  trifling  defects  in  the  house,  and  might  not 
intend  to  make  the  objection,  if  they  turned  out  to  be  nothing  more  than 
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to  avoid  the  sale :  and  he  cannot  claim  compensation  in  ptup^'xin. 
respect  of  a  misdescription  known  to  him  when  he  entei^--. 
ed  into  the  contract.(6) 

*(6.)  To  whom  and  how  purchase^money  should  be  paid.  [*310] 

The  agent(c)  or  solicitor(rf)  of  the  vendor,  cannot,  with-  Annt  or 
out  special  authority,  receive  and  give  a  discharge  for  the  md^not 
purchase-money  ;[1]  and  the  usual  indorsed  receipt  is  in'flWKore. 

chaae  mo- 

(b)  See  last  note.  n<>7- 

(c)  SuprGf  p.  86. 
Id)  Sug.  851. 

« 

appeared  upon  the  surface.  He  might  consider  them  too  trivial,  and  not 
mean  to  claim  compensation  for  an  objection  so  insignificant.  Bat  after- 
wards when  he  came  to  examine,  he  discovered  that  the  house  was  ma- 
terially defective,  and  very  much  out  of  repair.  Admitting  that  he  might, 
by  minute  examination,  make  that  discovery,  he  was  not  driven  to  that 
examination;  the  other  party  having  taken  upon  him  to  make  a  repre- 
sentation :  otherwise  he  would  be  exonerated  from  the  consequence  of 
that,  in  every  case  where,  by  minute  examination,  the  discovery  could  be 
made.  The  purchaser  was  induced  to  make  a  less  accurate  examination 
by  the  representation,  which  he  had  a  right  to  believe.  He  therefore  was 
entitled  to  compensation  for  the  defects  of  the  house,  and  the  cultivation 
of  the  marsh  land.  See  3  Sug.  on  Vend.  p.  387»  388.  Dyer  v.  Hargrave 
arU  Grant  v.  Mwnt,  cited. 

[1]  An  agent  entrusted  with  general  powers,  must  exercise  a  sound  dis- 
cretion, and  he  has  all  the  implied  powers  which  are  within  the  scope  of 
the  employment.  If  his  powers  are  special,  and  limited,  he  must  strictly 
follow  them ;  but  whether  there  be  a  special  authority  to  do  a  particular 
act,  or  a  general  authority  to  do  ail  acts  in  a  particular  business,  each 
case  includes  the  usual  and  appropriate  means  to  accomplish  the  end. 
There  is  an  important  distinction  between  the  powers  of  a  general  agent, 
and  one  appointed  for  a  special  purpose.  The  acts  of  a  general  agent,  or 
one  whom  a  man  puts  in  his  place  to  transact  all  his  business  of  a  par- 
ticular kind,  or  at  a  particular  place,  will  bind  his  principal,  so  long  as 
he  keeps  within  the  general  scope  of  his  authority  though  he  may  act  con- 
trary to  his  private  instructions.  But  an  agent  constituted  for  a  particup 
lar  purpose,  and  under  a  limited  power,  cannot  bind  his  principal  if  he 
exceeds  that  power.  The  special  authority  must  be  strictly  pursued. 
Whoever  deals  with  an  agent  constituted  for  a  special  purpose,  deals  at 
his  peril  when  the  agent  passes  the  precise  limits  of  his  power,  though 
if  he  pursues  the  power  as  exhibited  to  the  public,  his  principal  is  bound, 
even  if  private  instructions  had  still  further  limited  the  special  power.  2 
Kent's  Com.  617,  621.  It  seems  proper  to  remark  further,  that,  as  a 
general  rule,  an  agent  has  not,  without  express  authority,  or  a  fair  pre- 
sumption of  one,  growing  out  of  the  particular  transaction,  or  of  the  usage 
of  trade,  power,  to  employ  a  sub-agent  to  do  the  business,  without  the 
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\  eqaity  po  coDclusive  evidence  of  payment  ;(e)  the  money, 
j  therefore,  should  in  strictness  be  paid  to  the  vendor,  or 
upon  his  written  authority;  and,  in  (he  case  of  a  fiduciary 
vendor,  care  should  he  taken  that  the  proposed  mode  of 
payment  does  not  involve  a  breach  of  trust ;  e.  g.,  it  is  a 
bieach  of  trust  for  trustees  for  sale  to  authorize  their  soli- 
citor to  receive  the  purchase-money :(/)  and  of  course  it 
cannot,  except  under  a  special  power  in  the  instrument 
creating  the  trust,  be  safely  paid  to  fewer  than  the  entire 
body  of  trustees  '.{g)  when  au  agent  is  empowered  to  re- 
ceive it,  ilicre  must  be  a  bona  fide  payment ;  for  instance 
il  cannot  b<j  set  off  against 'a  private  debt  due  from  him  to 
the  purcha5er,(A)  unless  the  vendor,  being  indebted  to  the 
agent,  have  authorized  him  not  merely  to  receive,  but  to 
pay  liinisel  lout  ofthe  purchase  money  ;(i)[2]  so,  if  an  agent 

(()  m»terv.£.OT<2Jfum,3Ri]u.488;  tn/ro, Ch. XIV. 

{/)  See  OAori  v.  WaOer,  9  Beav.  497. 

(g)  HaUy.fVaiuJt,ll'Bea.Y.!il9;  etvUe supra, p.26i. 

(i)  Vonng-v.fPlii^T  Beav.  506. 

(t)  Barker  v.  Greenieood,  9  Y.  &  C.  Eich.  414 ;  HanUy  v,  Otssan,  1 1  Jur. 
1068,  Eich- ;  as  (o  how  the  losa  of  moDejr,  by  the  fraud  of  a  person  acting 
as  agent  for'both  partiea,  is  to  be  borne,  see  Vatumeur  v.  Blagraoe,  6  Beav. 
565  i  on  appeal,  1 1  Jnr.  935 ;  Y<nng  v.  Ouy,  B  Beav.  147. 

knowledge  or  consent  of  his  principal.  The  agenc7  is  generallj  a  per- 
sonal trust  and  conMence  which  cannot  be  delegated ;  and  if  the  auiho- 
ritf  in  a  mailer  of  mere  private  concern,  be  confided  to  more  than  one 
agent,  it  is  necessaiy  for  all  to  join  in  the  eiecntion  of  the  power,  and 
Ihej  are  joinil)'  responsible  for  each  other.    lb.  633. 

D"  a  purchaser  pay  his  money  to  the  agent  of  the  vendor  before  the  time 
when  the  latter  is  aulborizcd  to  receive  it.  Hemakes  that  agent  his  own 
for  the  piupose  of  paying  over  the  money  to  the  right  owner.  13  East 
Rep.  433. 

[2]  If  the  seller  is  indebted  to  his  agent,  whom  he  authorizes  to  receive 
the  money  out  of  which  he  intends  the  agent  should  pay  himself;  the 
purchaser  to  the  eilent  of  the  agetit's  debt  against  the  seller,  may  dis- 
charge the  purchase  money,  by  setting  it  off  in  account  with  the  agent,  if 
he  is  indebted  to  the  purchaser ;  for  this  can  make  no  difference  to  the 
seller  if  the  agent  takes  care  to  receive,  in  cash,  the  balance  due  to  the 
seller.  A  person,  howerer,  who  does  not  take  the  ordinary  and  proper 
course  of  paying  the  whole  in  money,  must  take  care  to  be  able  to  prove 
that  the  agent  is  in  this  situation.  If  therefore,  he  pays  by  a  settlement 
in  accpunt,  he  takes  upon  himself  the  risk  of  being  able  to  show  the  debt 
due  from  Ibe  principal  to  (he  agent,  and  the  specific  circnmstances  under 
which  the  agent,  was  appointed  to  receive  the  money,  l  Sug.  on  Vend. 
M. 
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be  authorized  to  recoive  tbe  money  according  to  ihe  on-  "up.  vhl 
tract,  aad  it  be  paid  to  bim  in  anticipation  of  the  time 
therein  named,  the  purchaser  is  liable  for  its  due  appUca-,      , 
tion  :(jt)  if  a  check  be  given  for  it,  and,  by  reason  of  an 
unintentional  non-compliance  with  the  Stamp  Act  be  so 
drawn  that  no  action  could  be  maintained  upon  it,  and 
the  bankers  'upon  whom  it  is  drawn  fail  before  payment,      [*311] 
or  if,  (supposing  it  to  be  valid  and  to  be  presented  within  a       ' 
reasonable  time,)  the  bankers  uponreceiringitwith  instruc- 
tions to  transmit  the  amount  to  London,  on  the  same  day, 
and  before  the  usual  hour  6>r  closing  business,  s^|^ay--     '  ^^ 

ment,  tl«  loss  falls  on  the  purcha8er.(I)  TT  I       ^     ^%' 

Upon  a  sale  in  bankruptcy,  the  purchase-mone^must  be  gi^* '" 
paid  to  the  official  assignee,  unless  the  court  sflU  other-  **«/■  •  i^ 

wise  direct.(m)  ^  .  , 

Where  A.,  in  ignorance  of  the  purchaser  being  an  uii-  i.t«n"r 
certificated  bankrupt,  advanced  part  of  the  purcliase-nio-  ]\;|;"!',f'fg, 
ney  and  paid  it  direct  to  the  vendor,  and  tho  conveyaQC%j^^y_^^  w^^- 
was  handed  over  to  him  immediately  Mer  its  cxectiJ^fi^pl|K^||  4^r 
he  was  held  to  have  a  valid  lien  upon  the  properly ;  al^Sllr^^*  .•    '.  * 
though  the  purchaser  at  the  same  time  signed  a  memtf^        ^'  ^^    "    ■ 
randum  stating  that  he  had  deposited  the  dted  with  A. 
as  a  security  for  the  advance.(n)  ,^ 

Upon  a  sale  by  a  mere  atatutorv  owner,  under  the  PayiMciof    _      ■»  , 
Lands  Clauses  Consolidation  Act,  1845,  the  entire  pur-  ^^IJ^S?  r 

chase  and  compensation  moneys,  if  amounting  to  200Z.  ^^^^      t 
must  be  paid  into  the  bank,  or  (if  under  200/.  but  exceed-  c^oKi™. 
ing  20/.,)  into  the  bank  or  to  trustees,  and  be  applied  in  *'"  ■; 
manner  directed  by  the  69lh  and  following  sections  of  the 
act ;  and  no  part  thereof  can  be  safely  paid  to  such  statu- 
tory owner,(o)  and  the  above  provisions  extend  to  moneys 

(i)  PamMw  V,  QaiisktU,  13  East.  432  j  CoUrutn  y.  Orttm,  5  Jor.  142,  C. 

(0  Bond  V.  Warden,  1  Coll.  583. 

(n)  12  and  13  Vict.  c.  106.  s.  39. 

(n)  Mmx  1.  SmitK,  It  Sim.  411 ;  which  see,  u  to  the  luaal  mode  of 
payment  for  pablic  houseB.  Bmiafidi  payments  by  purchaser,  afler  his 
secret  act  of  baclmipicy  boi  before  petition,  are  protected  by  13  and  13 
Vict.  c.  106.  s.  138. 

(o)  As  to  appointment,  between  lessee  and  reversioner,  of  purchase- 
money  paid  into  court  witti  reference  to  secL  74  of  Act,  see  Ex  parte 
Ward,  S  De  Q.  &  S.  4,    Fuichase-money  of  kods  of  a  municipal  corpo 
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'^'^'^  agieed  to  be  paid  to  turn  for  aaaentiag  to  or  not  opposing 
r*3t2J  '^^^  passing  of  the  tnll  aathorizing  the  taking  of  the 
lands ;  but  tbe  Coort  of  Cbaocery  or  trustees,  as  the  case 
may  be,  may  allot  to  him  a  portion  of  the  sum  so  paid,  as 
a  compensation  for  personal  injury,  inconvenience  oi  an- 
noyance.(p) 
iifbi  Where  a  railway  act  provided  that  where  any  question 

gartwh     should  arise  upon  the  act  touching  the  title  to  any  lands, 
Vihaiimd.    dbc.,  "  the  parties  who  should  have  been  in  possession  or 
receipt  of  the  rents  or  profits  of  such  lands  at  tbe  time  of 
*     euch  purchase,"  dtc,  should  be  deemed  to  have  been  law- 
fully entitled,  &c^  according  to  auch  possession  ^til  the 
contrary  should  be  shown  to  the  satisfaction  of  the  court," 
and  the  capital  and  income  of  the  funds,  Jtc.,  represent- 
ing the  purchase-money  were  to  be  paid  and  applied  ao- 
'   cordingly,  it  was  held  that  the  party  in  possession,  but 
whose  tille  was  objected  to  by  the  company,  was  entitled 
to  have  the  monr'jr  paid  out  of  court  on  his  own  affidavit 
<  -    of  title  (7)  the  79lb  section  of  the  Lands  Clauses  Conso- 

lidation Aci,  IS45,  contains  proviaioos  of  a  similar  nature, 
but  wall  variations  of  expression  which  might  probably 
induce  [iie  court  10  refuse  to  follow  a  precedent  evidently 
*  open  to  serious  objections. 

.  ^i^'  In  all  petitions  imder  Acts  of  Parliament  for  sale  of 
nKMfer  property  for  public  purposes,  when  tbe  purchase-money  is 
^^  directed  by  the  act  to  be  paid  into  court,  the  petitioners 
claiming  to  be  entitled  to  the  money  so  paid  in,  must,  in 
addition  to  the  usual  affidavit  verifying  their  title,  make 
oath  that  they  believe  they  have  a  good  title,  and  are  not 
aware  of  any  right  in  any  other  person,  or  of  any  claim 
made  by  any  other  person,  to  the  sum  mentioned  in  the 
petition  or  any  part  thereof  i(r)  and  an  affidavit  to  this 

nuioD  may  be  applied  in  redeeming  incumbrances  apOD  any  other  landi 
of  Ihe  same  corporation ;  Ex  parte  CerporaHmt  of  Camhridge,  G  Ha.  30 ; 
ao  order  for  the  re-Jnveaiment  of  pait  of  tbe  money  id  land  ma;  go  00  to 
direct  that  the  balance,  if  less  than  Vil,  be  paid  lo  (lie  tenant  foi  life ; 
Re  hard  Egremont,  13  Jur.  618. 

(p)  Sect.  73 ;  see  /b  re  (te  IMu  of  MartioreLgk't  eOaUs,  13  Jur.  "738. 

(g)  Ex  parte  Grainge  rt  Oreat  Weilem  Raitviaf  AcU,  3  Y.  &  C.  63,  and 
«ee  cases  cited,  p.  66. 

(r)  Letter  ofLordCbancelloTloSebior  Registrar, dated  13th Febmai;, 
IMS;  tee  16  L.  J.,  N.  S.,  Ch.  13. 
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•effect  will  not  be  dispensed  with,  although  the  petitioner  ^^^  ^"-      ■% 

be  aged  and  infirm,  and  the  company  have  contracted  * 

with  him,  accepted  his  title  and  consented  to  the  prayej^  i  * 

of  the  petition  :{s)  where  a  person  entitled  to  an  aliquot        '  '"    . »  ."  * 

share  of  a  sum  of  money  so  brought  into  court  petitions  'i 

for  payment  of  his  share,  he  need  not  give  notice  to  the 

parties  entitled  to  the  other  shares  ]{t)  nor,  where  an  order  * 

has  been  made  for  the  payment  of  the  interest  to  a  single 

woman,  need  the  company  be  served  with  a  petition  for  ^  r 

its  payment  to  her  and  her  husband  on  her  marriage.(t^) 

The  court  has  refused  to  sanction  the  investment  of  ?f^i"2^ 
money  so  paid  into  court  in  the  purchase  of  an  equity  of  Shereorwiu?'   - 
redemption,  or  of  land  the  title  to  which  has  not  been  ap-  tionedby 
proved  by  the  master  :{w)  and  has  refused  to  interfere 
with  the  master's  decision  who  reported  generally  against 
the  propriety  of  an  investment  on  mortgage  :{x)  an  in- 
vestment in  land  of  a  different  tenure  from  that  which 
produced  the  fund  is  generally  improper,  but  has  been 
allowed  under  special  circumstances  ;(y)  where  the  fund 
has  arisen  from  land  belonging  to  an  ecclesiastical  cor- 
poration sole,  the  income  has  been  ordered  to  be  paid 
to  the  petitioning  incumbent,  so  long  as  he  remained  in- 
cumbent, &nd  afterwards  to  the  incumbent/or  the  time 
being.{z) 

*(6.)  As  to  purchased s  right  to  deeds,  attested  copies^  ^c.  [*314] 

The  purchaser,  upon  completion,  is  entitled  (subject  to  rfgS^S*^''* 
the  exceptions  hereinafter  noticed)  to  all  deeds  and  other  miniSnti 
muniments  of  title,  however  ancient,  which  are  in  the  ***  ^^' 
possession  or  power  of  the  vendor  :(a)  and  it  is  conceived 

(s)  Ez  parte  HoUick,  16  L.  J.,  N,  S.,  Ch.  71. 

(0  In  re  the  Midland  Counties  Railway  Company ^  11  Jar.  1095,  R. 

(tt)  Ex  parte  Hordem,  2  De  G.  &  S.  263. 

(w)  Ez  parte  Craven,  17  L.  J.,  N.  S.  Ch.,  215,  V.  C. 

{x)  Ez  parte  Francklyn,  1  De  G.  A  S.  528 ;  Barry  v.  Marriott,  2  De  G. 
&  S.  491. 

(y)  In  re  Cann's  estate,  19  L.  J.,  Ch.  376,  V.  C.  K.  B. 

(z)  In  re  the  Archbishop  of  Canterbury,  1  De  G.  &  S.  365 ;  vide  infra 
as  to  costs ;  and  see  In  re  the  Buckinghamshire  Railways,  5  Rail.  Ca.  702. 

(a)  Sag.  454 ;  1  Jarm.  Conv.  by  S.  63 ;  Austin  v.  Croome,  1  Car.  &  M. 
653  J  Smitk  v.  ChichesUr,  2  Dru.  &  W.  393. 
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^^p-^"'-  that  the  vendor,  (unless  he  retain  property  held  under  a 
common  title,)  has  in  general  no  right  to  keep  copies  of 

f  any  documents  other  than  those  which  subject  him  to 

some  future  personal  liability.[l] 

[1]  When  property  ia  land  passes  by  a  deed,  the  property  in  the  deed 
passes  with  it.  In  England,  a  conveyance  in  fee  simple  usually  contains 
a  clause  granting  all  deeds,  evidences,  writings,  &c.  This  is  said  to  be 
advisable,  though  not  absolutely  necessary,  because  the  deeds  pass  as  in- 
cident to  the  land,  by  a  deed  without  warranty.  But  in  conveyances  to 
use  the  clause  is  highly  important,  it  being  otherwise  left  doubtful  whe- 
ther the  trustee  or  cestui^  shall  have  the  deeds.  A  purchaser  without  war- 
ranty and  without  any  express  grant  of  deeds.  &c.,  is  not  entitled  to  prior 
warranty  deeds,  upon  which  the  grantor  might  have  his  warranty  para- 
mount.   2  Hilliard  on  Real  Property,  341. 

''  The  practice,  as  to  the  custody  of  title  deeds  "  says  Sugden,  "  has 
varied  greatly  since  the  time  of  EHizabeth,  but  the  principles  of  law  re- 
•  garding  them,  are  still  the  same.    Title  deeds  are  things  which  go  with 

the  land,  descend  with  it,  and  pass  with  it,  by  conveyance,  without  being 
named.  The  rule  that  the  person  who  is  entitled  to  the  land,  has  a  right 
to  all  the  deeds  affecting  it,  is  carried  out,  to  all  its  consequences.  There- 
fore where  a  seller  upon  receipt  of  part  of  the  purchase-money,  for  a 
leasehold  estate,  executed  an  assignment  as  an  escrow,  which,  with  the 
deeds,  was  left  with  the  solicitor  for  both  parties  to  be  delivered  to  the 
purchaser,  when  the  rest  of  the  money  was  paid,  it  was  held  that  the  ven- 
dor, could  not,  by  the  aid  of  the  solicitor,  pledge  the  deeds  to  a  third  party, 
although  an  innocent  one,  for  more  than  the  balance  due,  because  the 
deeds  belonged  to  the  purchaser,  and  neither  the  seller,  nor  the  solicitor, 
had  any  right  over  them  but  held  them  until  the  purchaser  had  paid  the 
balance  due.  The  person  with  whom  the  deeds  were  pledged,  obtained 
them  from  a  person  who  had  obtained  them  by  fraud,  and  although  he  re- 
ceived them  on  a  valuable  consideration  and  there  was  nothing  on  the 
face  of  them  which  showed  that  there  was  a  title  in  the  purchaser,  he 
could  not  retain  them  against  the  purchaser.  And  although  the  purcha- 
ser leave  the  deeds  without  fraud,  but  negligently,  in  the  hands  of  the 
seller,  yet  any  subsequent  purchaser  from  the  first  purchaser,  may,  upon 
his  legal  title,  recover  them  in  trover,  even  against  a  person  to  whom  the 
original  seller  has  fraudulently  conveyed  the  estate,  as  if  he  were  still 
owner  of  it,  and  delivered  the  deeds  up  to  him :  his  negligence  was  held 
not  to  affect  his  legal  right  to  the  deeds,  although  his  negligence  had  en- 
abled another  to  commit  a  fraud  j  and  besides,  there  was  equal  negligence 
on  the  part  of  the  holder  of  the  deeds  who  had  not  inquired  in  whose  pos- 
session the  estate  itself  was.  There  is  great  inconvenience  in  leaving 
the  title  deeds  in  the  hands  of  a  seller  who  has  parted  with  the  whole  of 
the  property,  although  he  has  covenanted  to  produce  them  j  for  the  obli- 
gation is  soon  forgotten  or  disregarded,  and  the  deeds  are  in  danger  of 
being  neglected  or  destroyed." 

Where  a  deed  contains  a  covenant  of  seisin,  the  grantee  is  not  entitled 
to  the  title  deeds.    So  where  the  vendor  conveys  only  a  portion  of  his  c»- 
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Where,  however,  the  purchaser  does  not  buy  all  the  cbap,  xiii. 
estate,  but  a  part  either  remains  in  the  vendor  or  is  sold  where  he 

'^  purchvefl 

to  another  purchaser,  the  practice  (in  the  absence  of  [g'^^gaPt*!^®^ 
agreement)  is;  for  the  holder  of  the  largest  portion  to  take 
the  deeds  and  covenant  for  their  production  :  but  the  fact  vendor 
of  the  vendor  having  already  covenanted  for  production  covenanted 

to  produce 

to  a  former  purchaser,  will  not,  in  the  opinion  of  Sir  E.  dwda  to 
Sugdenj{b)  jusiify  him  in  refusing  to  deliver  the  deeds,  if  ^"^^j^ 
the  second  purchaser  will  allow  notice  of  the  covenant  to  Jeiail? them. 
appear  in  or  upon  his  conveyance,  and  will  covenant  to 
perform  the  prior  covenant :  this  covenant  by  the  second 
purchaser  would,  of  course,  be  entered  into  with  the  first 
purchaser,  if  the  vendor's  covenant  was  made  determin- 
able upon  his  procuring,  or  the  first  purchaser  will  accept, 
such  a  substituted  covenant ;  or  otherwise  with  the  vendor 
himself,  and  would  then  take  the  shape  of  a  covenant  to 
produce  the  deeds,  &c.,  and  to  indemnify  him  against 
liability  under  the  former  covenant. 

Where  property  is  sold  under  a  trust  for  sale  in  a  ^^^^^JIJ^®'^ 
settlement,  which  goes  on  to  declare  trusts  of  the  purchase  ^^^ 
money  (whether  the  same  is  to  continue  money  or  to  be 
reinvested  in  real  estate,)  it  is  conceived,  that  the  existence 
*of  the  trusts  gives  no  right  to  the  trustees  to  retain  the      r*3i5l 
settlement ;  but  the  purchaser  must  covenant  to  produce        •  , 
it,  even  although  he  buy  the  entire  property  :  in  order  to 
avoid  this  difficulty,  it  is  usual,  where  an  absolute  con- 
version is  intended,  to  settle  the  money  by  a  deed  distinct     • 
from  that  containing  the  trust  for  sale  ;■  or,  perhaps,  the  ^J^^e^ 
proper  rule  in  cases  of  several  sales  under  a  settlement  SmpSn 

of  the  trusts. 


(b)  Sug.  456. 


tate,  he  for  his  own  security,  retains  his  title  deeds.  In  such  case,  or 
where  for  any  other  cause,  he  retains  them,  he  is  bound  to  covenant  for 
j^eir  production  in  case  of  necessity.  This  covenant  runs  with  the  land ; 
but  if  the  deed  containing  it,  is  not  delivered  to  a  subsequent  purchaser, 
the  latter  may  claim  the  same  covenant  from  his  vendor.  It  is  said  the 
covenant  in  question,  runs  with  the  land,  so  long  only,  as  a  privity  of  es- 
tate subsists  between  the  owners  of  the  several  estates  to  which  the  deeds 
relate.  Where  a  vendor  retains  the  title  deeds,  and  covenants  for  further 
assurance,  the  purchaser  may  compel  him  to  covenant  for  production  of 
the  deeds.    See  2  Hilliard  on  Real  Property,  37-^. 
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diiip.  xnL  may  be,  that,  unless  the  trustees  retain  a  sufficient  part  of 
the  estate  to  warrant  its  retention,  it  should  be  deposited 
for  the  benefit  of  all  parties  until  performance  of  the  IniEts, 
arid  then  delivered  to  the  largest  purchaser  upon  his  en- 
tering into  covenants  for  its  production  :  the  right  to  the 
deed  considered  as  an  instrument   creating  terminable 
trusts,  tnay,  perhaps,  be  considered  as  governed   by  a 
Jwj^of^^  case(6)  in  which,  upon  the  purchase  of  a  part  of  an  estate 
JJJJ^Jlli^  in  lease,  the  court  .thought  that  the  counterpart  of  the 
lease  ought  to  be  deposited  for  the  benefit  of  all  parties.[l] 
mS^lgeS'       Where  a  mortgagee  of  distinct  properties  belonging  to 
-  niliurv"*^  distinct  mortgagors  transfers  the  mortgage  debts  by  one 
^"£d.   deed  without  their  consent,  he  will  have  to  pay  for  the 
necessarv^  attested  copies  of  the  deed  which  he  has  thus 
made  common  to  the  several  titles,  and  of  the  necessary 
.  covenaiiis  for  its  production.(c] 

£y*S?i^,i       And  the  purchaser,  it  appears,(<f)  has  no  right  either  to 
iiiiMMi''"''  the  custody,  or  to  a  copy,  or  to  a  covenant  for  the  produc- 
liun,  of  instruments  produced  merely  as  negative  evi- 
'  deace  to  satisfy  him  that  they  contain  nothing  affecting 
the  title.(e) 
Fnnhutri       If  the  deeds  themselves  are  not  delivered,  the  purchaser 
^*J^J^?^  (in  the  absence  of  stipulation)  may  require  attested  copies 

(i)  Shore  v.  CoIteM,  G.  Coop.  234. 
'  ■  (c)  Capper  v.  TtrringUm,  1  CoU.  103. 
{d)  Vide  supra,  pp.  158,  166. 
(0  Sug.  458. 

[1]  Inshore  V.  Calktl,  which  is  here  ciled,  ihe  reversion  of  an  estate 
was  sold  in  lots,  subject  to  a  ground  lease,  which  contained  covenants  to 
the  benefit  of  which  the  purcha.ser  would  be  entitled.  Nothing  was  said 
in  the  particulars  of  sale  as  to  the  custody  ofihe  counlerpan  of  the  lease, 
and  it  was  not  in  the  possession  of  the  sellers,  but  of  one  of  the  otber  par- 
ties to  a  partitioQ.  I^^ni  Eldon  said  he  was  of  opinion  that  the  couniet- 
parl  of  the  lease,  not  being  in  the  possession  of  the  plaintiffs,  was  not  an 
objection  to  their  title.  No  doubt  the  parties  would  be  entitled  to  the  pro- 
duction of  the  counterpart  of  the  lease,  in  order  to  enable  them  to  proceed 
against  the  tenant,  if  necessary.  But  unless  the  deed  was  deposited,  he 
would  notcoiopel  the  puicbaser  to  lake  under  one  of  the  lessors.  It  would 
beloomucblo  put  thepurchaserlo  the  necessity  of  filing  a  bill,  from  lime 
to  time,  to  have  the  counterpart  delivered  to  him  as  oDen  as  he  might 
want  it.    The  lease  was  deposited,  and  Lord  Eldoik  enforced  the  pur- 
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at  the  vendor's  expense.(/)  It  has  been  observed  'by  c^*p-  ^"^- 
Lord  Eldon,  that  purchasers  set  an  undue  value  upon 
these  copies ;  that,  except  as  between  the  parties  them- 
selves, they  are  waste  paper  upon  an  ejectment  ;(§•)  never- 
theless they  are,  it  is  conceived,  of  considerable  practical 
importance,  if  the  property  is  likely  to  be  resold  j  for  the 
ordinary  condition,  making  them  evidence  without  pro- 
duction of  the  originals,  seldom  prejudices  a  sale ;  where- 
as the  absence  both  of  originals  and  attested  copies  might 
often  cause  a  serious  deficiency  in  price. 

The  right,  however,  seems  to  be  confined  to  such  docu-  Bestnetimi 
ments  as  are  necessary  to  make  out  a  marketable  title  :{h)  zigbt. 
nor  does  it  seem  to  extend  to  copies  of  Court  Roll,  or  deeds 
enrolled  under  statutes  which  require  enrolment,(t)  or,  in 
Sir  E,  SugderCs  opinion,  to  "deeds  enrolled  for  safe  cus- 
tody in  a  Court  of  Record,"  or  "  wills  registered  and  acces- 
sible f{k)  but  the  practice  in  this  respect  does  not  appear 
to  be  settled.(Z)[l]    If,  however,  the  vendor  is  in  posses- 

(/)  Dare  v.  Tttcker,  6  Ves.  460 ;  Boughim  v.  JewdL,  15  Ves.  176  j 
Berry  y.  Young,  2  Esp.  640. 
ig)  6  Ves.  460. 

(A)  Dare  v.  Tucker,  6  Ves.  460 ;  Cooper  v.  Emery,  1  Phill.  388.  S 

(i)  See  Cooper  v.  Emery fUH supra]  Campbell  v,  Campbell^  Sag.  475. 
(k)  See  Sag.  476. 
(0  9  Jarm.  Conv.  by  S.  10. 

[I]  The  reason  of  this  rale,  seems  to  be,  that  the  parchaser  having  had 
the  inspection  of  the  originals,  and  procared  a  covenant  to  produce  them, 
was  not  entitled  to  an  attested  copy,  because  being  upon  record,  he  could 
always  inspect  the  record,  in  the  absence  of  the  original,  for  attested  co- 
pies are  given  rather  for  general  use,  than  as  muniments  of  title,  which 
they  are  not.  There  is  a  great  distinction  between  a  deed  properly  on 
record,  as  a  bargain  and  sale,  which  derives  its  operation  from  the  en- 
actment, and  is  therefore  evidence  without  farther  proof,  and  a  deed  en- 
rolled only  for  safe  custody,  which  is  evidence  without  further  proof  only 
against  the  party  who  sealed  it,  and  all  persons  claiming  under  him.  But 
the  question  between  the  seller  and  parchaser,  is  not  how  the  original, 
when  it  is  produced,  can  be  proved,  but  whether  the  latter  shall  have  any 
evidence  of  the  contents  in  his  own  possession.  It  is  no  reason  why  a 
purchaser  who  has  not  the  custody  of  the  original,  should  not  have  an 
attested  copy  of  it,  that  the  original,  when  produced,  can  be  proved  with 
less  ceremony  or  difficulty,  than  in  a  common  case.  The  original,  in 
either  case,  is  out  of  his  immediate  reach,  and  an  attested  copy,  for  ordi- 
nary purposes,  supplies  its  place.    The  true  distinction  must  be,  between 
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skm  of  attested  copies  of  emolled  deeds,  &c^  the  par- 
chaser  can  claim  them,  miless  lai^r  property,  held  bjr  the 
same  title,  is  retained  by  the  reodor  or  sold  to  another 
parchaser^m) 

And  the  purchaser,  as  respects  deeds  of  which  he  can 
claim  attested  copies  at  the  vendor's  expense,  is  also  enti- 
tled (at  the  like  expense)  to  a  covenant  for  the  production 
of  the  originals,  and  also  to  a  covenant  for  the  produc- 
tion of  snch  copies  of  Court  Roll,  and  instruments  on 
record  as  are  in  the  vendor's  possession  or  power ;(»)  but 
the  expenses  of  future  production  are  borne  by  the  pur- 
chaser.(o) 

And  it  must  be  remembered,  that  although  the  purcha- 
ser 'cannot  require  the  production  of  original  copies  of 
Court  Roll,  or  enrolled  deeds,  &c.,  if  not  in  the  possession 
or  power  of  the  vendor,  he  yet  may,  and  should  in  all 
ordinary  cases,  inquire  into  the  reason  of  their  non-pro- 
duction ;  that  is,  if  their  date  and  character  warrant  the 
supposition  that  they  may  be  denied  with  an  improper 
motive :  for  in  the  well  known  case  of  Whitbread  v.  Jor- 
danjlfio)  the  omission  of  a  mortgagee  to  make  inquiry  on 
the  subject  was,  nnder  the  particular  circumstances,  attri- 


(m)  Sag.  476. 

(«)  Berry  Y,  Young,  2  E«p.  640,  n. ;  Cooperr.  Eatery,  1  Phill.  388. 

(tf)  Berry  v.  Ytmng^ubigitpra. 

(po)  1  Y.  A  C.  303. 

what  \n  in  private  coMody,  and  what  is  of  poblic  access.  It  was  thought 
that  if  a  parchaser  could  at  all  moments  have  access  to  a  copy  in  a  public 
office,  he  would  not  be  entitled  to  an  attested  copy.  The  rule  therefore, 
teems  to  ezteud  to  iostrnments  not  strictly  of  record,  as  deeds  eoroUed  for 
safe  custody  in  a  court  of  record,  or  wills  registered  and  accessible,  which 
latter,  although  not  in  a  court  of  record,  yet,  in  conunon  parlance,  are 
treated  as  on  record.  In  some  cases,  however,  a  purchaser  can  obtain 
attested,  or  office  copies,  even  of  instruments  on  record.  For  a  purchaser 
is  entitled  to  examine  the  abstract  with  the  original  title  deeds,  or  with 
office  or  attested  copies  of  them ;  and  therefore,  if  a  vendor  has  not  the 
instrument  itself,  and  cannot  obtain  it,  and  can  make  a  title  without  pro- 
ducing the  deed  itself,  he  is  bound  to  procure  an  office  or  attested  copy  of 
it,  to  enable  the  purchaser  to  ascertain  that  the  abstract  is  correct ;  and 
when  it  is  obtained,  the  purchaser  is  of  course  entitled  to  it  on  the  comple- 
tion of  the  purchase ;  unless  indeed,  the  vendor  retains  other  estates  hold- 
en  under  the  same  title.    See  2  Sug.  on  Vend.  p.  80. 
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buted  to  wilful  blindness  \{p)  and  a  similar  decision  has  chap.  xiii. 
been  pronounced  by  Sir  L.  Shadwell,  V.  C,  in  a  very  re- 
cent  case.{q) 

(7.)  As  to  matters  necessary  to  insure  the  full  effect  of  the 
executed  conveyance. — Registration^  enrolment.  4*c. 

If  the  property  be  subject  to  the  operation  of  any  of  the 
local  Registration  Acts,  a  memorial  of  the  conveyance  JJ'JJiyS?** 
should  be  registered  as  soon  as  practicable  after  execution ;  tolSuii^ito. 
the  register  having  (as  before  observed)  been  searched  as  '^^^^^"Jro 
closely  as  possible  before  completion ;  when  dealing  with 
respectable  parties  this  rute  as  to  immediate  registration 
is  often  Qot  very  strictly  attended  to,  but  any  departure 
from  it  is  at  the  peril  of  the  solicitor ;  by  delay  the  pur- 
chaser is  exposed  to  the  risk  not  only  of  a  subsequent  J^iPJ^SJ, 
fraudulent  sale  or  mortgage  by  the  vendor,  (which  may  w«wi»uon. 
generally  be  considered  merely  nominal,)  but  also  of  prior 
unregistered  incumbrancers,(r)  whose  claims  may  perhaps 
be  unknown  even  to  the  vendor,  acquiring  priority  by  re- 
gistration between  the  execution  and  registration  of  the 
conveyance.[lJ 

{p)  1  Phill.  255;  and  see  a  note  on  the  subject  in  4  Y.  &  C.  564. 
{q)  WorthingUm  v.  Morgan,  16  Sim.  547. 
(r)  As  in  Martinez  v.  Cooper^  2  Russ.  198. 

[1]  In  this  country,  all  deeds  and  conveyances  of  land,  except  certain  chat- 
tel interests,  must  be  recorded.  If  not  recorded,  they  are  good,  and  pass  the 
title  as  against  the  grantor  and  his  heirs  and  devisees,  and  are  void  only 
as  to  subsequent  b(ma  fide  purchasers  and  mortgagees  whose  deeds  are 
first  recorded. 

In  New  York,  all  conveyances  of  lands,  tenements,  and  hereditaments, 
and  chattels  real,  except  leases  for  a  term  not  exceeding  three  years,  must 
be  recorded.  N.  Y.  R.  S.,  vol.  1,  p.  756,  s.  1;  ib.  762,  s.  36.  To  authorize  regis- 
tration, the  deed  must  be  acknowledged,  and  a  certificate  of  acknowledg- 
ment endorsed  upon  the  deed.  The  deed  must  be  recorded  with  due  dili- 
gence, and  deeds  are  to  be  recorded  in  the  order,  and  as  of  the  time,  when 
delivered  to  the  clerk  for  that  purpose  ;  and  they  have  effect  according  to 
the  priority  of  the  registry.    Ib. 

In  Massachusetts,  a  conveyance  of  any  freehold  estate,  or  a  lease  for 
more  than  seven  years  from  the  making,  is  void  against  all  but  the 
grantor,  his  heirs  and  devisees,  and  parties  having  notice,  unless  the  deed 
be  recorded.  Rev.  Stat.  406,  408 ;  Stat.  1844,  289.  Acknowledgment  by 
one  of  two  grantors  has  been  held  sufficient  to  authorize  the  registration 
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Chap,  xm       Tjjg  exceptions  in  the  acts  are  of  copyhold  estates, 
What  inter-  leases  at  a  rack-rent,  and  leases  not  exceeding  twenty-one 

e«ia   are  ex-  '  o  ^ 

cepted  from 

of  a  deed.  This  is  upon  the  gronod  that  the  ackoowledgment  of  one 
grantor  justifies  the  recording  of  the  deed  as  his;  and  this  gives  the  re- 
quisite notoriety  to  the  whole  iTistrumerU.  And  it  is  not  material  whether 
the  grantors  are  tenants  in  common,  or  owners  in  severalty.  Pidge  v. 
7V^,  4  Mass.  541;  9ift.218;  5i*.438;  ShawY.  Poor,  6  Pick.  Rep.  86. 
A  second  purchaser  or  creditor  having  notice,  will  acquire  a  good  title 
against  the  first  purchaser,  after  waiting  a  reasonable  time  for  the  first 
purchaser  to  record  his  deed,  because  he  may  fairly  presume  that  in  some 
way  the  estate  has  been  restored  to  the  grantor.  But,  where  there  is  no 
notice  of  the  first  deed,  this  is  postponed  to  an  attachment  or  subsequent 
conveyance,  without  allowing  the  first  grantee  any  time  to  record  his 
deed,  even  though  there  is  notice  of  kn  intention  to  make  a  deed.  If  a 
mortgagee  assign  the  mortgage,  and  afterwards  take  a  deed  from  the 
mortgagor,  and  the  assignment  be  not  recorded,  the  assignment  is  invalid 
against  creditors  of  the  mortgagee  who  may  attach  the  land  as  his.  Clark 
V.  JenJcinSy  5  Pick.  Rep.  280.  As  between  parties  claiming  under  different 
grantors,  priority  of  registry  has  no  legal  effect.  Registry  is  constructive 
notice  only  as  between  purchasers  from  one  grantor.  T)fler  v.  Hammond^ 
11  Pick.  Rep.  193.  A.  claiming  under  an  ancient  deed,  not  recorded,  had 
been  out  of  possession  more  than  forty  years,  and  the  land  had  been  used 
as  a  road.  The  road  being  discontinued,  B.  purchased  the  land  from  C, 
having  no  notice  of  the  4eed  to  A.  A.'s  deed  was  afterwards  recorded. 
Held,  A.'s  title  should  prevail.  lb.  The  certificate  of  the  register  of 
deeds  is  conclusive  as  between  the  grantee  and  a  creditor,  as  to  the  time 
of  recording  the  deed.  Tracy  v.  Jenks,  15  Pick.  Rep.  465.  See  Hilliard 
on  Real  Property,  vol.  2,  pp.  429,  432. 

In  Connecticut,  deeds  are  recorded  in  the  office  of  the  town  clerk,  where 
the  land  lies.  Otherwise,  they  are  good  only  against  the  grantor  and  his 
heirs.  Reasonable  time  is  allowed  for  recordiog.  Acknowledgment  is 
made  by  the  grantor  or  his  attorney.  The  power  of  attorney  is  acknow- 
ledged and  recorded.  Leases  for  more  than  one  year  are  good  only  be- 
tween the  parties,  unless  acknowledged  before  a  justice  of  the  peace,  or 
school  commissioner,  and  recorded.  The  registry  of  a  deed  is  of  no  va- 
lidity, if  such  deed  is  defective  through  the  want  of  some  statutory  requi- 
sites, whether  the  defect  appear  upon  the  face  of  the  instrument  or  not. 
Swnner  v.  Rhoadei^  14  Conn.  Rep.  135.  Where  a  deed  is  received  for  re- 
cord, this  entry  made  upon  it  by  the  register,  and  the  deed  lodged  in  the 
office,  the  effect  is  the  same  as  that  of  actual  registration.  McDonald  v. 
Leach,  Kirby  Rep.  72. 

In  Maine,  delivery  of  a  deed  to  the  register  is,  in  law,  a  recording  of  it. 
Rev.  Stat.  78,  p.  373,  586.  Where  a  deed  is  not  recorded,  in  order  to 
charge  a  second  purchaser,  etc.,  with  notice,  the  fact  must  be  such  as  to 
leave  no  reasonable  doubt.  Knowledge  on  the  part  of  the  attorney  of  a 
creditor  who  brings  the  action,  will  not  charge  the  latter.  7Greenl.  Rep. 
195 ;  1  Shepl.  9 ;  5  Greenl.  369 ;  4  Greenl.  20.  Conveyance  from  A.  to  B. 
A.,  at  the  same  time,  takes  back  a  deed  to  himself  and  his  two  sons.  The 
former  deed  was  recorded,  but  not  the  latter  j  but  A.  remained  in  posses- 
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•years  where  the  actual  possession  and  occupation  go  Q^-  ^'°' 
along  with  the  lease.  the  ngiMar 

siDn.    Held,  such  possession  was  30  far  notice  of  the  deed  to  A.  that  a 

creditor  of  B.  could  not  hold  the  land.     Webster  r.  Maddox,  6  Greenl.  Rep. 

2&6.    A.  conyeysd  to  B.,  and  B.  entered ;  but  the  deed  was  not  recorded. 

B.  conveyed  to  C,  who  suffered  the  land  to  remain  vacant.    D.  fraudu-    * 

lently  induced  B.  to  surrender  his  deed  to  B.,  and  himselftookadeed 

from  A.,  which  was  recorded ;  entered  and  occupied  till  his  death ;  and      t 

his  administrator  then  conveyed  to  K,  who  was  ignorant  of  D.'s  fraud, 

and  of  the  deed  irom  A.  to  B.    In  an  action  by  C.  against  E.,  held,  B.'s 

possession  was  only  implied  notice  of  his  title,  and  that  E.  having  no  •  %-; 

actual  notice,  should  hold  against  C.    Hewes  v.  WxsweUy  8  Greenl.  r        ^ 

Rep.  94.  \  i    •      *  . 

In  Rhode  Island,  registration  is  unnecessary  as  between  the  parties  and 
their  heirs.  Deeds  for  more  than  one  year  are  recorded  in  the  office  of 
the  town  clerk,  where  the  land  lies,  and  take  effect  in  the  order  of  their 
registration,  except  that  five  days  are  allowed  for  recording  a  defeasance, 
Stat  1841,  2033 ;  1842,  2068,  2076. 

In  New  Hampshire,  deeds,  except  leases  for  more  than  seven  years, 
must  be  recorded — otherwise,  they  are  valid  only  against  the  grantor  and 
his  heirs.  So  also,  powers  of  attorney  to  convey.  Any  one  interested  in 
a  deed  may,  by  warrant  from  a  justice  of  the  peace,  require  the  party 
having  possession  of  it  to  put  it  on  record.  Rev.  Sut.  67, 243, 244 ;  SoiOh- 
erin  v.  Mandm^,  5  N.  H.  Rep.  427,  428.  Although,  where  an  owner  con- 
veys land,  and  the  grantee  neglects  to  record  his  deed,  the  grantor  may 
validly  convey  anew  to  an  ignorant  third  person,  yet  one  having  no  evi- 
dence or  pretence  of  title  cannot  pass  a  good  title  to  another,  merely  be- 
cause the  true  owner  has  neglected  to  record  his  deed.  A  stranger  to  the 
title  cannot,  any  more  than  the  grantor  himself,  object  to  the  want  of  re- 
gistration. 7  N.  H.  Rep.  527 ;  11  Pick.  Rep.  193 ;  6  N.  H.  Rep.  250 ;  9  N. 
H.  Rep.  24.  A.  conveyed  to  B.  The  deed  was  not  recorded,  and  A.  oc- 
cupied till  his  death,  and  devised  to  C.  C.  entered  after  A.'s  death,  and 
conveyed  to  D.,  who  had  notice  of  the  deed  to  B.  Held,  the  land  passed 
by  the  will,  and  D.  should  hold  against  B.  and  Ms  assigns.  Whxttemore 
V.  Bean,  6  N.  H.  Rep.  47.  A  deed  or  power  of  attorney  must  be  acknow- 
ledged, or  proved  according  to  law,  in  order  to  authorize  its  registration. 
6  N.  H.  Rep.  250.  Powers  of  attorney  to  convey  lands,  being  acknow- 
ledged and  recorded,  are  placed  on  the  same  footing  with  deeds  as  to  the 
reception  of  copies  in  evidence. 

In  Vermont,  a  deed  for  more  than  one  year  is  to  be  recorded  in  the  town 
clerk's  office,  or  for  want  thereof,  in  the  county  clerk's  office  where  the 
land  lies.  Powers  of  attorney  may  be  recorded.  Rev.  Stat.  313,  314. 
Where  a  father  takes  a  conveyance  to  his  minor  son,  but  retains  the  deed 
himself,  without  recording  it,  the  son  has  no  claim  to  the  deed  or  the 
lands.  Ward  v.  Mmil,  1  D.  Chip.  Rep.  322.  A.  conveyed  to  B.,  and  at 
the  same  time  gave  him  an  acknowledgment  upon  a  copy  of  the  deed, 
that  he  had  received  the  original  for  the  purpose  of  registration.  A.  neg- 
lected to  recoid  the  deed,  but  the  copy,  with  the  receipt  upon  it,  was  rc- 
iMnded.    fikld,  this  i:^ifftr»tioii  w«^  Mt  ^feaoal  i^ai&M  a  creditor  of  A., 
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c'^'  ""*      '^'^^  exception  of  copyholds  is  not  considered  in  prac- 
copyhoids.    tice  to  extend  to  such  leases  as  would  require  registration 

who  levied  upon  the  land.  Sievens  v.  Brovm,  3  Venn.  Rep.  42.  A.  con- 
veys to  B.,  whose  deed  is  not  recorded.  B.  conveys  to  C,  and  D.,  hav- 
ing notice  of  such  conTeyance,  fraadalently  procures  from  B.  his  deed, 
rctams  it  to  A.,  himself  takes  a  deed  from  A.,  and  conveys  to  E.,  who  had 
no  notice  of  the  prior  conveyances.  Held,  E.'s  title  should  prevail  over 
C.'s,  and  over  that  of  a  grantee  of  C.  having  notice.    1  D.  Chip.  Rep.  43. 

In  New  Jersey,  a  deed  may  be  recorded  in  the  office  of  the  clerk  of  the 
Court  of  Common  Pleas,  in  the  county  where  the  land  lies.    By  acts  of 
June  7, 1799,  and  November  26, 1801,  a  deed  which  is  duly  acknowledged 
or  proved  takes  effect  between  the  parties  and  their  heirs,  though  not  re- 
f  corded.    A  deed  recorded  within  six  months  prevails  over  a  subsequent 

deed  to  a  bona  fide  purchaser,  though  the  latter  is  first  recorded  within 
that  time.  A  deed  may  be  recorded  after  six  months.  But  in  such  case 
it  is  postponed  to  a  subsequent  Aona,^  deed,  if  the  latter  is  left  for  regis- 
try before  the  former.  And  vice  versa  where  the  former  deed  is  first  left. 
Den  V.  Rickmant  1  Qreenl.  Rep.  44 ;  2  Hilliard  on  Real  Prop.  440. 

In  Pennsylvania,  a  deed  dated  prior  to  the  act  of  1775  is  good  without 
registration.  2  Serg.  &>  Rawle,  44 ;  5  ib.  246.  YThere  a  deed  is  unrecord- 
ed, a  second  grantee  may  avail  himself  of  improvements  made  by  him  on 
the  land,  by  way  of  a  consideration,  which  will  give  him  the  prior  title. 
6  Watts  &>  S.  469.  YThere  a  bond  of  defeasance  is  unrecorded,  but  the 
deed  is  recorded,  the  transaction  stands  like  an  unrecorded  mortgage, 
which  is  postponed  to  a  subsequent  judgment  17  Serg.  &  Rawle  Rep. 
70.  The  recording  acts  do  not  apply  to  the  assignment  of  an  insolvent 
debtor.  It,  however;  applies  to  conveyances  affecting  lands,  though  not 
signed  and  sealed.  And  the  statutes  apply  to  all  written  contracts  con- 
cerning real  estate.  6  Watts,  77  \  4  Rawle,  242 ;  Ib.  440 ;  3  Watts  &  S. 
334.  The  registry  acts  do  not  apply  to  subsequent  purchasers  claiming 
under  an  independent  title,  but  only  to  those  claiming  under  the  grantor 
in  the  former  deed.  They  apply  to  subsequent  purchasers  at  an  execu- 
tion sale.  But  registration  of  a  deed  between  third  persons  is  not  notice 
to  an  execution  purchaser  not  claiming  through  and  under  such  deeds. 
2  Binn.  Rep.  497 ;  6  ib.  119  j  5  Serg.  &  Rawle,  246.  The  registering  of 
a  sheriff's  deed  in  the  prothonotary's  office,  according  to  usage,  is  a  suffi- 
cient recording.  8  Watts'  Rep.  68 ;  Hilliard  on  Real  Property,  vol.  2, 
pp.  444,  448. 

In  Maryland,  a  deed  of  a  freehold  estate,  or  an  estate  for  more  than 
seven  years,  or  declaring,  or  limiting  any  use,  must  be  recorded  in  the 
county  where  the  land  lies,  within  six  calendar  months  from  its  date. 
Otherwise,  the  deed  is  void  between  the  parties.  Where,  however,  regis- 
tration has  been  omitted  without  firaud,  it  may  be  authorized  by  filing  a 
bill  in  chancery,  and  will  be  effectual,  except  against  subsequent  purcha- 
sers and  creditors,  if  made  within  six  months  from  a  decree.  Such  de- 
cree may  be  reviewed  within  eighteen  months. 

In  Delaware,  a  deed  or  letter  of  attorney  must  be  recorded  within  one 
year ;  otherwise,  it  is  invalid  against  a  subsequent  fair  creditor  or  pur- 
chaser.   This  does  not  apply  to  a  lease  for  fair  rent,  for  not  more  than 
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if  the  estate  were  freehold ;(«)  and  Mr.  Rigge  Tecom-  chapjnn. 
mends  the  registration  of  all  such  deeds  affecting  this  de- 

(5)  Sag.  980. 

21  years,  attended  by  possession,  or  where  the  lessee  is  to  have  possession 
within  one  year.  Mortgages  lodged  for  registry  at  the  same  time,  have 
priority  according  to  their  dates  \  if  made  for  the  parchase-money  of  land, 
sixty  days  are  allowed  for  recording.  In  case  of  a  defeasance,  the  grantee 
mast  endorse  upon,  and  record  with  his  deed,  a  note  thereof  The  de- 
feasance, though  unsealed,  must  be  acknowledged  and  recorded  within 
sixty  days ;  else,  it  is  void  against  purchasers,  etc.  Laws  of  Delaware, 
1837,  1839. 

In  Mississippi,  the  conveyance  by  writing,  sealed  and  delivered,  of  any 
inh^itance,  freehold,  or  term  for  more  than  one  year,  is  invalid  against 
a  creditor  or  an  ignorant  purchaser  for  consideration,  unless  the  instru- 
ment is  recorded.  Rev.  Code  of  Miss.,  452.  All  deeds,  agreements,  etc., 
relating  to  land,  except  instruments  of  trust  and  mortgages,  if  recorded 
in  three  months,  take  effect  from  their  execution.  Deeds  of  trust,  and 
mortgages,  and  other  instruments  recorded  after  three  months,  take  effect 
from  delivery  to  the  recorder.  But  of  two  deeds  delivered  to  the  recorder 
on  the  same  day,  the  one  first  executed  has  priority.  lb.  453,  454.  No 
instrument  can  be  recorded  without  acknowledgment  and  proof.  The 
clerk  is  required  to  give  a  receipt  for  deeds  left  for  record.    lb.  454,  455. 

In  North  Carolina,  no  conveyance  or  bill  of  .sale  of  land  (except  mort- 
gages) is  good  and  available  unless  recorded  in  the  county  where  the  land 
lies,  within  two  years  from  the  date.  A  mortgage,  or  deed  in  trust,  is  void 
against  creditors  or  purchasers,  unless  proved  and  recorded,  like  other 
deeds,  within  six  months.  As  against  such  creditors,  etc.,  a  title  passes 
only  from  registry.  Marriage  settlements  and  contracts  are  void  against 
creditors,  unless  proved,  like  other  deeds,  within  six  months  from  the 
making,  and  recorded  in  one  month  thereafter.  Rev.  Stat.  224-235 ;  Stat. 
1842,  '43,  80,  81. 

In  South  Carolina,  in  the  district  of  Charleston,  deeds  are  recorded  in 
the  office  of  the  register  of  mesne  conveyance ;  in  other  districts,  by  the 
clerksof  the  Circuit  Court  for  each  district.  They  must  be  recorded 
within  six  months  from  delivery,  when  the  grantor  resides  in  the  state ; 
twelve  months  if  in  another  of  the  United  States ;  and  two  years,  if  abroad. 
A  mortgage  is  valid  against  a  purchaser,  etc.,  without  notice,  if  recorded 
In  60  days.  Marriage  settlements,  to  be  good  against  creditors,  are  to  be 
proved  and  recorded,  or  lodged  in  the  secretary  of  state's  office,  within 
three  months,  if  made  in  the  state ;  otherwise  in  twelve  months. 

In  Ohio,  mortgages  take  effect  from  the  record  of  them,  or  presentation 
therefor.  Any  other  deed  must  be  recorded  in  six  months  in  the  county 
where  the  land  lies ;  otherwise,  it  is  fraudulent  against  a  subsequent  bona 
fide  ignorant  purchaser. 

In  Tennessee,  no  deed  is  admissible  in  evidence  until  recorded.  When 
duly  proved  or  acknowletlged,  it  may  be  registered  at  any  lime,  so  as  to 
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scription  of  property  as  are  not  usually  recorded  by  the 

steward  of  the  manor.(/) 
^KiJL  '^^  exception  of  the  greatest  practical  importance  is 
•ixJjSonSf  ^^^  ^^  leases  at  rack  rent ;  Sir  E.  Sugden  considers  it  to 
be  the  better  opinion  that  the  assignment  of  a  lease  held 
at  what  was  originally  a  rack  rent  need  not  be  registered 
in  respect  of  its  having  become  a  valuable  property ;  per- 
haps, however,  this  is  a  doctrine  which  dhould  be  cau- 

(0  Rigge  on  Registration,  88,  n. 

it  give  effeet  between  the  parties ;  and  within  twelve  months,  to  make  it 
efiectoal  against  all  persons. 

In  Kentucky,  deeds  aie  nsnally  recorded  by  the  clerk  of  the  cotmty 
where  the  land  lies  *,  bat  may  be,  also,  in  the  office  of  the  General  Court 
and  Court  of  Appeals ;  and  this  is  usually  done  where  the  lands  lie  in 
different  counties.  A  deed  for  more  than  five  years  is  void  against  a  sub- 
sequent purchaser  without  notice,  or  a  creditor,  either  prior  or  subsequent 
unless  acknowledged  or  proved  by  two  witnesses,  and  lodged  for  record 
within  eight  months.  Deeds  of  mortgage  or  of  trust  are  limited  to  sixty 
days.  For  a  very  ftill  and  learned  exposition  of  this  subject,  see  Hilliard 
on  Real  Prop.  vol.  2,  c.  89. 

That  the  legislatures  of  so  many  different  states  have  introduced  such 
a  system  for  the  recording  of  all  deeds,  sufficiently  proves  its  utility. 
Those  who  have  had  occasion  to  examine  titles  to  real  estate  in  our  coun- 
try, will  acknowledge  that  its  practical  operation  is  highly  beneficial. 
Every  person  before  buying  a  piece  of  land,  in  the  states  where  deeds  take 
priority  from  the  time  of  registry,  has  it  in  his  power,  with  a  very  mode- 
rate degree  of  trouble  and  expense,  to  obtain  satisfactory  evidence  of  the 
state  of  the  title.  The  cases  indeed  are  rare,  in  which  a  suitable  exami* 
nation  shows  an  apparently  clear  title  in  the  vendor,  that  the  purchaser  is 
in  danger  from  latent  adverse  claims. 

"  In  England,  the  practice  of  recording  deeds  is  of  local  and  very  limit- 
ed application.  It  applies  to  the  Bedford  level  tract,  to  the  ridings  of 
Yorkshire,  and  to  the  county  of  Middlesex.  During  the  period  of  the 
English  commonwealth,  there  was  an  effort  to  establish  county  registers, 
for  recording  deeds,  throughout  England.  The  ancient  policy  was  in  fa- 
vor of  the  entire  publicity  of  transfers  of  land,  by  the  fine  of  record,  the 
livery  under  the  feoffment,  the  enrolment  of  a  bargain  and  sale,  and  the 
attornment  under  the  grant  But  the  ingenuity  of  conveyancers,  and  the 
general  and  natural  disposition  to  withdraw  settlements,  and  the  domestic 
arrangements,  from  the  idle  curiosity  of  the  public  have  defeated  that  po- 
licy. In  Scotland,  freehold,  but  not  leasehold  property,  is  recorded  in  a 
public  register;  and  the  notarial  instrument  must  be  registered  within 
sixty  days',  to  render  it  effectual  against  purchasers  and  creditors."  4 
Kent,  458,  and  note. 


MATTEM  RELATING  TO  COMPI£TION  OP  PDRCHASE.  313 

ttously  receiTed  in   practice  :(v)  a  lease  which  contains  ""P'  ^""- 
any  engagement  on  the  part  of  the  lessee  to  build  upon  whsumrio 
«r  otherwise  improve  the  property,  cannot,  it  is  conceived,  [Jg^"^ 
be  considered  as  a  lease  at  a  rack  rent  within  the  mean- 
ing of  the  exception,  although  the  rent  may  be  reserved 
from  the  date  of  the  lease,  and  may  exceed  what  would 
be  the  annual  value  of  the  property  if  let  for  any  other  » 

purpose. , 

Of  the  third  exception  it  need  only  be  observed,  that  LuMfor 
the  words  "  possession  and  occupation"  are  in  the  conjutic-  jjjj"^'* 
tive  \[v})  so  that,  in  order  to  avoid  registration,  the  purr  : 
chaser  must  not  only  buy  the  present  interest  in  llio  Iiasc, 
but  must  actually  become  the  occupier  of  tbe  preniLs<7s. 

The  Middlesex  Act  has  no  operation  within  tlio  Cilv  of  ^"^^"|  ^         ' 
London.(ar)  S*^'"" 

It  appears,  that  a  deed  assigning  a  legacy  or  otlici  sum  BagutnUua 
of  money  charged  upon  land,  but  not  purporting;  lo  df  al  "'J^,"^,; 
with  the  land  itself,  does  not  require  registration  ;(,'y)  but  ',;";,;.;i"!,  „^. 
'registration  is  not  rendered  unnecessary  by  the  circum-  ™?^iq» 
stance  of  the  conveyance  operating  as  an  appointment  pur-  of  ^or 
suant  to  a  power  in  a  registered  instrument.(2)[l]  n>qu»iH|Li 

Conveyances  of  lands  taken  under  the  provisions  of  ^'JV  • ' 
the  land  clauses  consolidation  act,  1845,  are,  it  is  be-  *"?|!^'^ 
lievedj  in  practice  registered  in  the  local  registers,  the  "■•'^ 
same  as  ordinary  purchases ;  and  this  seems  the  proper 
course.  .        ■*.  . 

Upon  pnrchasing  from  a  devisee,  the  will  should  be  wiu  on  pm-  • 
registered ;  and  unless  this  has  been  or  can  be  done  with-  <i«n««. 
in  the  period  allowed  by  the  act,  it  is  by  no  means  clear 

(o)  Rigge,  ait  supra. 

(le)  Rigge,  ubi  supra. 

(i)Sue.983. 

(y)  Malcolm  v.  CAarUsiomih,  I  Keen,  63 ;  iee  p.  73. 

(ij  Scra/Um  v.  Qitin^y,  3  Ves.  sen.  413. 

[1]  It  hsa  been  coniended  that  a  deed  of  appointment  under  a  powet, 
need  not  be  registered ;  because,  upon  itie  execution  oC  a  pover,  the  inter- 
est limited  by  it,  arises  noder  the  deed  creating  the  power.  But  lo  this,  it 
was  answered,  that  the  deed  was  withiik  the  mischief  intended  to  be  guard- 
ed against  by  the  act,  as  a  purchaser  could  not  otherwise  discover  whether 
the  power  was  exercised  ;  and  it  has  accordingly  been  decided  that  deeds 
of  appointment  most  be  registered. 
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'■  ""■  that  s  good  title  can  be  made  without  the  concurrence  of 

the  heir.(a) 
™aL  As  to  the  contents  of  the  memorial  which  are  required 
by  the  legislature,  see  Sir  E.  Sugden's  work,  p.  972.{b) 
Iq  recent  practice,  however,  a  somewhat  fuller  statement 
of  the  contents  and  effect  of  the  deed  is  required  at  the 
registration  offices,  where  forms  are  supplied  for  the  guid- 
ance of  the  public :  the  registrars,  it  appears,  may  be  re- 
quired to  register  a  lithographed  memorial.(c) 

The  memorial  itself  may  be  executed  either  by  the 
vendor  or  purchaser,  or  either  of  their  heirs,  executors, 
administrators,  guardians,  or  trustees ;    but  one  of  the 
two  attesting  wiiin-sses  to  the  memorial  should  be  a  wit- 
ness who  attested  the  execution  of  the  deed  by  (it  is  said) 
a  §Tan(m.^  party  ;((i)  where  the  attesting  witnesses  are 
dead,  re-execution  of  the  deed  in  the  presence  of  a  wit- 
r*320]      less  for  t'lc  purpose  of  registration  is  useless.(e) 
odIt.iTuj'^'       'And  it  may  perhaps  deserve  consideration  whether  the 
ii'S'"^"      above  doctrine  (which  was  first  advanced  by  Sir  E.  Sug- 
SI™'di      den]  does  not  admit  of  extension  ;  his  observation  (which 
^%^        gave  rise  to  the  decision  in  Essex  v.  Baugh,{f)  is  as 
.    4,^      follows,  "One  of  the  witnesses"  [i.  e.  to  the  memorial) 
*  ,,       "  must  be  a  witness  to  the  execution  of  the  deed ;  and 
this  must  be  understood  to  mean,  not  merely  the  execution 
by  the  party  from  whom  the  estate  moves."    Now,  where 
the  estate  is  conveyed  by  several  owners,  say  A.,  B.,  and 
C,  each  seized  of  an  undivided  share,  and  whose  execu- 
tion of  the  conveyance  is  attested  by  different  witnesses, 
a  memorial,  attested  only  by  the  witness  who  attested 
A-'s  execution  of  the  deed,  *is  evidently  not  attested  by 

(o)  See  an  article  in  14  Jup.  pi.  2,  p.  267;  but  see  also  Sug.  9G7. 

(b)  11th  ed.  i  and  see  Rtg.  t,  Middlesex  RegiUrart,  15  L.  T.  159,  where 
the  memorial  was  held  insufficient :  the  stamp  under  the  late  act  is  rc- 
daced  to  3s.  64. 

(c)  Ez  parte  Intmty,  9  Jur.  S71,  CI.  B. ;  Rtg.  v.  The  MiddUaz  Regis- 
trars, 7  Q.  B.  156. 

(rf)  Sug.  970;  and  it  was  so  decided  in  Jack  v.  Arvulrimg.  1  Hud.  & 
B.  727,  732;  but  see  9  Jann.  Conv.  by  S.  683,  coniendiog  thai  ii  h  sufTi- 
clenl  if  the  witness  atlested  the  execution  of  the  deed  by  cilAer  par>^. 

(0  Bssez  V.  Baugi,  I  Y.  &  C.  C.  C.  630. 

{/)  Vbi  supra. 
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any  witness  to  the  execution  of  the  deed  considered  as  a  ^'^p-  ^"'- 
conveyance  of  the  shares  of  B.  and  C,  such  shares  possi- 
bly constituting  the  bulk  of  the  estate.  This  will,  per- 
haps, appear  more  obvious,  if  we  suppose  a  purchaser  to 
take  by  a  single  deed  a  conveyance  of  several  distinct 
estates  from  several  owners :  it  would  seem  to  be  prudent 
in  all  such  cases  to  have  the  memorial  attested  by  a  wit- 
ness or  witnesses  to  the  execution  of  the  deed  by  all  the 
several  owners.(g^) 
As  respects  lands  situate  in  the  Bedford  Level,  it  ap-  RestKration^ 

^ ,  .,..11.       wnuer  B«<i. 

pears  that  conveyances  omitted  to  be  registered  under  the.  ford  Level 
Bedford  Level  Act(A)  are,  nevertheless,  valid  for  all  pur- 
poses except  for  entitling  the  grantees  to  the  privileges 
conferred  by  the  act  on  the  owners  of  lands'  Within  the 
level,  and  for  the  other  purposes  of  the  act.(i) 
Where  a  conveyance  was  made  to  a  purchaser  appa-  conveyance 

1  !./•.!  t  .1  10  charity 

rently  as  the  benencial  owner,  but  the  purchase-money  tnutee,aa 

'  /  *  rf    apparent 

was,  in  fact,  part  of  a  charitable  fund,  and  the  nominal  beneficial 

'  '    *  '  owner,  must 

purchaser  by  a  subsequent  deed  in  execution  of  a  power  SSdwih?** 
^reserved  by  the  conveyance,  settled  the  property  in  favor  JJjj^" 
of  the  charity,  it  was  held  that  both  the  conveyance  and      [*321] 
the  subsequent  settlement  required  to  be  enrolled  in  chan- 
cery under  the  statute  of  charitable  uses.(A:) 

Where  the  vendor  is  tenant  in  tarl,  it  is  essential  to  the  oneaieby 

'  tenant  in 

validity  of  the  deed,  as  against  the  issue  in  tail  and  re-  }j||j^***Jj;^ 
maindermen,  that  it  should  be  enrolled  in  chancery  within  ^^^^' 
six  calendar  months  after  its  execution  by  the  vendor  ;(Z) 
but  if  so  enrolled  it  takes  effect  from  the  time  of  execu- 
tion ]{m)  except  as  against  persons  claiming  for  valuable 

(g)  But  see  9  Jarm.  Conv.  by  S.  683. 

(A)  15  Car.  II.  c.  17. 

(0  WUlis  V.  Br&um,  10  Sim.  127. 

{k)  9  Geo.  n.  c.  36;  AU.-Gen.  v.  Gardner,  2  De  G.  &  S.  102;  AU.- 
Gen.  V.  Munro,  2  De  G.  &  S.  122 ;  quare,  as  to  the  effect  on  the  deed,  of 
the  death  of  any  subscriber  within  twelve  months  after  its  execution  7 
see  Price  v.  HaLkaway,  6  Madd.  304 ;  2  De  G.  &  S.  116 ;  and  see,  as  to 
the  attestation,  Doe  v.  Mon/ro,  12  Mee  &  W.  845 ;  as  to  the  effect  of  non- 
enrolment,  see  AU.-Gen.  v.  Ward,  6  Ha.  477,  482 ;  assurances  to  a  char- 
ily of  land  already  in  mortmain  do  not  seem  to  require  enrolment,  AtU- 
Gen.  V.  Glyuy  12  Sim.  84 ;  Walker  v.  Richardson,  2  Mee.  &  W.  882. 

(/)  3  &  4  Will.  IV.  c.  74,  s.  41. 

(»*)  CaUeU  V.  CarraU,  4  Y.  &  C.  228. 
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Chap,  xin.  consideration  under  a  prior  enrolled  deed  (although  sub- 
sequentljr  executed)  and  without  express  notice  of  the 
voidable  estate  created  by  the  prior  assurance  ;(n)  the  en- 
rolment may  be  made  by  either  vendor  or  purchaser. 
^JJJJJJ®^  If  there  be  a  protector  of  the  settlement,  and  his  con- 
sent to  the  assurance  be  given  by  a  separate  deed,  the 
consent-deed  must  be  executed  on  or  before  the  day  on 
which  the  assurance  is  made  by  the  tenant  in  tail,  and 
must  be  enrolled  in  chancery  either  at  or  before  the  time 
-  when  the  assurance  is  so  enrolled.(o) 

Awunnuw  •    A  legal  tenant  in  tail  of  lands  held  by  copy  of  court 
iXubie      ^^'^  ™^y  ^^  ^^®  entail  by  surrender;  and  an  equitable 
dikpT'  *"*  tenant  in  tail  may  bar  the  entail  either  by  surrender  or 
iJfilFentriefl  ^7  ^^^^  ](p)  ^^  ^hc  assuraucc  be  by  deed,  the  same  must, 
n£te  ^i^  *withia«six  calendar  months  after  execution,  be  entered 
1*3221      ^"  ^^®  court  rolls  of  the  manor  ]{q)  the  consent  of  the  pro- 
tector (if  any)  may  be  given  by  deed,  (whether  the  estate 
be  legal  or  equitable,)  or  personally  to  the  person  taking 
^  the  surrender  (in  those  cases  where  the  tenant  in  tail 

surrenders.)(r) 
?^JJJJJy®/j^  If  the  tenant  in  tail  convey  by  surrender,  and  the  pro- 
■unJ^S^y.  tector  consent  by  deed,  such  deed  must  be  executed  and 
produced  to  the  lord  of  the  manor,  his  steward,  or  ste- 
ward's deputy,  at  or  previous  to  the  surrender ;  and  he  is 
to  indorse  thereon  an  acknowledgment  (which  is  made 
prima  facie  evidence  of  the  fact)  of  the  deed  having  been 
80  produced  ;  and  is  to  enter  the  deed  and  indorsement 
on  the  court  rolls  ;  and  then  to  indorse  a  memorandum 
of  such  entry  upon  the  deed.(5) 

If  the  consent  of  the  protector  be  not  given  by  deed,  it 
must  be  given  to  the  person  taking  the  surrender  by  the 
tenant  in  tail :  and  evidence  of  such  consent  is  to  be  pre- 
served on  the  court  roll,  in  manner  provided  in  the  52nd 
section  of  the  act. 

(n)  See  sects.  38  and  74. 

(o)  3  &  4  Win.  IV.  c.  74,  ss.  42  and  46. 

Ip)  Sect.  50. 

iq)  See  sect  53. 

(r)  See  sects.  51,  52. 

(5)  Sect  51. 
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Where  the  equitable  tenant  in  tail  himself  assures  by  ^^p-  ^^- 
deed,  the  consent  of  the  protector  must  be  given  by  deed ;  diS^?tq*?i^ 
and  if  given  by  a  deed  distinct  from  the  principal  assur-  ffuirSSn. 
ance,  such  deed  must  be  executed  on  or  before  the  day  of  ^  **^  i 

the  execution  of  such  assurance  by  the  tenant  in  tail ;  • 

and  must  be  entered  on  the  court  rolls  :{t)  and  an  assur-    . 
ance  by  deed,  by  an  equitable  tenant  in  tail,  is  to  be  void 
against  any  person  claiming  for  valuable  consideration 
*under  any  subsequent  assurances, — (which  would  in-      [*323] 
elude  a  surrender,)  duly  entered  on  the  court  rolls  before 
the  entry  thereon  of  such  deed  of  a8surance.(u) 

We  have  already  referred(i^7)  to  the  necessity  for  the  Acknowi- 
acknowledgment  of  conveyances  by  married  women ;  and  ^f^^^  ^"^ 
to  the  extended  power  conferred  upon  them  by  a  recent  certmcai©. 
8tatute.(ir) 

By  the  89th  section  of  the  4  &  5  Vict.  c.  35,  it  is  enacted  statutory 
"  that  after  the  31st  day  of  December,  1841,  every  sur-  fm^mm^ 
render  and  deed  of  surrender  which  the  lord  shall  be  on  court  roiis 

of  copyhold 

compellable  to  accept  or  shall  accept,  and  also  every  will  aasurancee. 
and  codicil,  a  copy  of  which  respectively  shall  be  delivered 
to  the  lord  of  the  manor  by  which  the  lands  affected  by 
such  surrender,  deed  of  surrender,  will  and  codicil  are 
parcel,  or  to  his  steward,  or  the  deputy  of  such  steward, 
either  at  any  court  holden  for  such  manor  at  which  there 
shall  not  be  any  homage  assembled,  or  out  of  court,  and 
also  every  grant  and  admission  by  the  lord  of  any  manor, 
or  his  steward,  or  the  deputy  of  such  steward,  pursuant 
to  this  act,  shall  be  forthwith  entered  on  the  court  rolls 
of  the  manor  by  such  lord,  or  steward,  or  deputy ;  and 
every  entry  made  on  the  court  rolls  of  any  manor  pur- 

(t)  The  act  does  not  say  that  the  deed  of  consent  must  be  entered  on 
the  court  rolls  at  or  before  the  time  when  the  principal  assurance  is  so 
entered ;  but  such,  it  is  conceived,  is  the  intention,  and  it  would  be  at 
least  prudent  so  to  enter  it.  The  63rd  section  of  the  act  does  not  seem  to 
apply  to  customary  freeholds ;  Reg.  v.  Lard  of  the  Manor  of  IngUton,  8 
Dowl.  P.  C.  693. 

(tt)  Sect.  53.  Sir  Edward  Sugden  considers  it  probable  that  notice 
would  not  be  held  in  equity  to  supply  the  want  of  entry  on  the  court 
rolls;  V.  &.P.597. 

(to)  Swpray  p.  967,  et  seq. 

(a;)8&9Vict.c.l06. 

52 
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cbap.xm.  snant  to  this  present  clause  shall,  for  all  purposes  what- 
soever, be  deemed  and  taken  to  be  an  entry  made  in  pur- 
suance of  a  presentment  made  at  a  court  holden  for  such 
manor  by  the  homage  assembled  thereat ;  and  the  ste- 
^  ward,  or  his  deputy,  shall  be  entitled  to  the  same  fees  and 

'  other  charges  for  making  such  entry  on  the  court  rolls 

as  he  would  have  been  entitled  to  in  respect  of  such  entry, 
in  case  the  same  had  been  made  in  pursuance  of  a  pre- 

[^241  sentment  *made  at  a  court  holden  for  such  manor  by  the 
homage  assembled  thereat." 

cofiT6]rance      The  6th  section  of  the  8  &  9  Yict  c.  166,  appears  to 

of  contingent 

iotemui     extent  to  contingent  interests  in  copyholds  (which  pre- 
ujJcr  lata     yiously  to  the  passing  of  that  act  were  incapable  of  alien- 
ation ;)(y)  and  it  is,  of  course,  desirable,  although  not  es- 
sential, that  the  deed  of  disposition  should  be  entered 
upon  the  court  rolls* 
AMuimnce        Where  lands  of  copyhold  or  customary  tenure  are  taken 

of  copyholds  *  ^  ' 

!S  u5d?'  under  the  lands  clauses  consolidation  act,  1846,  the  con- 
SSdlfroS*^'  veyance  is  to  be  entered  by  the  steward  of  the  manor 
bfent^  on  upou  the  court  rolls ;  and  upon  payment  to  him  of  such 
roll?         fees  as  would  be  due  to  him  on  the  surrender  of  the  same 
lands  to  the  use  of  a  purchaser,  he  is  bound  to  make  such 
enrolment ;  and  the  conveyance,  when  so  enrolled,  is  to 
have  the  effect  in  respect  of  such  lands,  as  if  the  same 
were  of  freehold  tenure  ',{z)  but,  until  the  same  are  en- 
fraDchised,(a)  they  are  to  continue  subject  to  the  accus- 
tomed fines,  rents,  heriots,  and  services.    It  has  been  held 
that,  under  this  provision,  the  steward  cannot  claim  the 
fee  which  would  be  due  to  him  on  the  admittance  of  a 
purchaser.(6) 
Expediency      Wbcrc  the  cstatc  is  not  situate  in  a  register  county, 
coSnf*?^    and  the  title  deeds  are  retained  by  the  vendor,  it  is  pru- 
noiu? ofthe  ^^^^  ^^  indorse  a  memorandum  of  the  conveyance  upon 
SS"iI3?ir   ^^®  leading  document  of  title ;  that  is  upon  the  document 

(y)  Scriven  on  Copyholds,  135.  As  to  the  purchaser's  power  of  com- 
pelling admittance  by  mandamuSj  see  ibid.  525;  admittance  may  now 
be  granted  out  of  court  and  out  of  the  manor,  4  &  5  Vict.  c.  35,  s.  88. 

(z)  Sect.  95. 

(a)  See  sects.  95, 96. 

(*)  Cooper  V.  Norfolk  JRaUioay  Company,  3  Exch.  546  j  6  Rail.  Ca.  94. 
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which  he  would  have  to  produce  in  proof  of  his  title  cbap.  xui. 
were  he  to  attempt  to  make  any  disposition  of  the  estate  uue  de»d  if         ' 
inconsistent  with  the  rights  of  the  purchaser.  wuh  the"' 

*Such  a  memorandum  need  only  specify  the  date  of,  pcupor 
and  parties  to  the  conveyance,  and  particularize  the  pro-  ^^  {*Z2S] 
perty  comprised  in  it ;  it  is,  of  course,  important  to  the  ^ 

vendor,  that  this  should  be  expressed  in  definite  terms ; 
for,  if  the  memorandum  were  so  worded  as  to  leave  any 
doubt  as  to  the  precise  amount  of  property  comprised  in 
th6  conveyance,  the  production  of  such  conveyance  would 
be  necessary  upon  any  future  dealing  with  the  residue  of 
the  estate. 

And,  as  we  have  already  seen,  upon  the  completion  of  Propriety  of 

•^  *^  *  giving  notice 

the  purchase  of  an  equitable  interest  in  real  estate,  it  is  ^^^^^^p 
prudent  to  give  notice  of  the  transaction  to  the  owners  of  JJSS^^"  ^' 
the  legal  estate ;  but,  a^  a  general  rule,  a  purchaser's  pri- 
ority is  not  affected  by  his  giving  or  admitting  to  give 
such  notice  ;(c)  however,  upon  the  purchase  of  an  equity  importance 
of  redemption,  such  notice  to  the  mortgagee  who  has  the  mong^e? 

on  purchafie 

legal  estate  is  material,  inasmuch  as  any  further  advances  or  equity  of 

^  *  redemption. 

which  he  may  make  to  the  mortgagor  upon  the  security 
of  the  equity  of  redemption,  in  ignorance  of  the  sale,  will 
be  valid  as  against  the  purchaser  \{d)  but  the  mortgagee 
could  not  so  tack  a  judgment  debt.(6) 

(8.)  As  to  the  stamps. 

It  is  also  necessary  that  the  conveyance  should  be  duly  stampe,* 
stamped :  the  want  of  a  proper  stamp,  does  not,  however,  evMenol 
affect  its  validity,  but  merely  renders  it  inadmissible  in 
evidence.(/) 

A  deed  not  stamped,  or  insufficiently  stamped,  at  the  Deed  may  be 
time  of  execution,  might,  until  recently,  be  stamped  at  aft^^ecu. 

tion— penal- 

any  subsequent  period  upon  payment  of  the  duty  and  a  ty. 

{c)  Supra^  p.  229. 

Id)  Ooddard  v.  Qmplin,  1  Ch.  Ca.  119;  Blackslon  v.  Mareland,  2  Ch. 
Ca.90;  ITr^yWftwv.  Jri«i«w,2Eq.Ca.Abr.609,pl.7. 

(e)  Simmons  v.  PetHt,  8  Jur.  209 ;  and  see  WhUworth  v.  Gaugain,  Cr.  & 
Ph.  326. 

(/)  Tilsley  on  Stamps,  Ist  ed.  308. 
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<3*^p-  ^^'  *penalty  ;{g)  and,  if  brought  to  be  stamped  withia  twelve 
months  after  execution,  the  commissioners  were  empow- 
ered to  remit  all  or  any  part  of  the  penalty  ;(A)  but  after 
the  expiration  of  that  time  they  had  no  such  discretion.(i) 
Under  the  late  act(A:)  a  deed  may  still  be  stamped  after 
execution  on  payment  of  a  penalty  of  10/.  and  the  unpaid 
duty,  and  if  such  duty  exceed  10/.,  then,  by  way  of  fur- 
ther penalty,  interesit  at  6/.  per  cent,  on  its  amount,  calcu- 
lated from  the  first  execution  of  the  instrument ;  but  the 
sum  pajrable  for  interest  is  not  to  exceed  the  amount  of 
such  unpaid  duty ;  payment  of  the  penalty,  duty  and  in- 
terest is  to  be  denoted  by  an  appropriate  stamp ;  and  the 
commissioners  retain  the  power  of  remitting  the  penalty 
within  twelve  calendar  months  after  the  execution  of  the 
deed. 
advaiorem       ^g  ^^  jjavc  already  seen(Z)  the*amount  of  ad  valorem 
d^SdiwW  duty  is  determined  solely  by  the  consideration  appearing 
demiSn^'   ou  the  facc  of  the  conveyance ;  and  a  misstatement  of 
"****^'         the  consideration  neither  avoids  the  deed  nor  aflfects  its 
admissibility  in  evidence  ;(m)  although  it  may  be  made 
the  subject  of  severe  penalties,  and,  where  the  full  pur- 
chase or  consideration  money  is  not  truly  stated,  the  pur- 
chaser, or  his  representatives,  may  recover  from  the  ven- 
dor or  his  representatives  so  much  of  it  as  is  not  so 
stated.(n) 
Jn^K^wQ.      ^^^  ^  valorem  duty  is  payable  in  respect  of  any  mo- 
siderauoD.    jj^y  consideration(o)  directly  or  indirectly  paid  or  secured 
or  agreed  to  be  paid,  or  if  a  debt  due  to  the  purchaser 
and  charged  on  the  property,  (which  would  include  a  re- 
[*327]      gistered  'judgment  debt,)  or  of  a  debt  due  to  any  other 
person  or  other  sum  of  money  which  will  remain  a 
charge   upon  the  property  in  the  hands  of  the  pur- 

(g)  37  Geo.  m.  c.  136,  s.  % 
(A)  44  Geo.  m.c.  98, 8. 24. 
(£)  Tilsley,  304. 

(k)  13  &  14  Vict.  c.  97,  s.  IS ;  see  Tilslejr's  New  Stamp  Act,  6. 
(I)  Supra,  p.  254. 
(m)  Tilsley,  250. 

In)  Vide  Supra,  p.  254 ;  48  Geo.  III.  c.  149,  s.  24 ;  GingOl  y.  PurHns,  19 
L.J.,N.S.,Exch.  129. 
(o)  And  as  to  stock)  securities,  dtc.  under  the  new  act,  vide  supra,  p.  256. 
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chaser  ;(/>)  a  conveyance  in  discharge  of  a  bona  fide  ok* 
isting  debt  not  charged  upon  the  property  hardly  seems 
to  come  within  the  provisions  of  the  acts,  but  in  practice 
it  is  usual  in  such  a  case  to  affix  the  ad  valorem  stamp  \{q) 
where  timber,  fixtures,  or  any  other  parts  of  the  inheri- 
tance, are  valued  separately,  the  amount  of  valuation 
must  be  stated  as  part  of  the  consideration  ;  and  the  duty 
is  payable  upon  all  moneys  which  are  agreed  to  be  paid 
in  all  events  and  whose  amount  can  be  ascertained,  al- 
though the  payments  may  be  deferred,  and  may  in  part 
take  the  name  of  interest ;  for  instance,  where  the  con- 
sideration is  the  payment  of  an  annuity  for  an  absolute 
term  of  years,  the  duty  is  (it  is  conceived)  payable  on  the 
gross  amount  of  the  several  payments  ;(r)  -so,  where  the 
consideration  is  the  grant  of  an  annuity  commencing  from 
a  day  prior  to  the  date  of  the  conveyance,  ad  valorem 
duty  must,  it  is  conceived,  be  paid  upon  a  proportiobate 
part  of  the  annuity  up  to  the  date  of  the  conveyance ; 
so,  where  the  purchase-money  is  made  payaUe  by  instal- 
ments, with  interest  upon  the  balance,  from  time  to  time, 
up  to  the  dates  of  the  several  instalments,  the  duty  is 
payable  as  well  upon  such  interest  as  upon  the  princi- 
pal.(5) 

But  where  the  amount  is  incapable  of  being  ascertained, 
(as  where  the  consideration  is  a  life  annuity,(^)  no  ad 
valorem  duty  would  seem  to  be  payable  ;  and  the  same 
was,  until  recently  the  case,  when  the  consideration  con- 
sisted of  *stock ;  but  this,  as  we  have  seen,(i^)  has  been 
altered  by  the  late  act. 

And  the  vendor  might  and  may,  if  he  please,  bona  fide 
accept  a  less  sum  than  the  amount  originally  agreed  to 
be  paid,  although  the  reduction  be  little  more  than  no- 

0?)  See  48  Geo.  nLc.  149, 8.  23,  and  55  Geo.  IQ.  c.  184,  schedule,  tit. 
Conveyance. 

(9)  And  see  Qingdl  y.  PwrHnSy  19  L.  J.,  N.  S.,  Exch.  129. 

(r)  See,  and  consider,  CkUlingwortk  v.  CMUingworth^  8  Sim.  404. 

(s)  See,  and  consider,  Beetev.  Bidgood,  7  B.  &  C.  453 ;  see  Lord  Bather- 
ton  v.  Bradbume,  13  Sim.  599 ;  and  see  now  the  schedule  to  13  &  14  Vict, 
c.  97,  tit  Conveyance. 

(0  Blandy  v.  Herbert^  9  B.  &  C.  396. 

(«)  Svpra^  p.  256. 
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c«p-  ""-  mioal,  and  the  sole  object  be  to  avoid  a  higher  du- 

parlb^oD        And  no  duty  is  payable  ia  respect  of  a  sum  not  paid 
upinor     to,  or  for  the  benefit  of  the  person  who  conveys,  or  di- 
lutHDHM.    reels  the  conireyaace  of  the  estate  ;{x)  but  paid  to,  or- 
setiled  upon  other  parties  as  part  of  a  family  arraDge- 
ment.(y) 
M^^        It  has  recently  been  decided,  that  where  a  person  hav- 
^^p^   iug  an  agreement  for  a  lease  sells  his  interest,  and  [ho- 
^^^l^ni     cMces  the  lcs5<ir  lo  grant  the  lease  direct  to  the  purchaser, 
and  himself  joins  in  the  lease  as  a  directing  party,  the 
purchase-money  is  liable  to  duty,  and  must  be  set  forth 
as  Uie  coDsi lit! ration  on  the  face  of  the  lease  ;(z]  and  the 
'  remit,  it  is  DOLiceiTod,  must  be  the  same,  although  the 
person  holilitjg  the  original  agreement  be  not  made  a 
party  to  the  lease. 
i^iiH^-       The  following  scale  of  duties  is  payable  under  the  late 
?»."**"■  *ct:(a)  viz.,  where  the  purchase-money  does  not  exceed 
251.,  a  duty  ot2s.  6d. ;  where  it  exceeds  251.  and  does  not 
exceed  3001.,  a  duty  of  2»,  6d.  for  every  entire  sum  of  25/. 
and  for  any  fractional  part  of  such  sum ;  where  it  ex- 
ceeds 300/.  and  does  not  exceed  600/.,  a  duty  of  6s.  for 
every  eniire  sum  of  50/.  and  for  any  fractional  part  of 
such  sum }  and  where  it  exceeds  600/.,  a  duty  of  lOs.  for 

3^  (te)  Shepherd  y.  Hall,  3  Camp.  180  (  Sng.  698 ;  TiUley,  253. 

^  (z)  4  B.  &  C.  346 ;  Bod,  u  to  general  ezemptious  from  stamp  dnty,  <ce 

Til3ley,7»,rf«j. 
^        (y)  Dtnn  d.  Wanifeld  v.  Diamond,  4  B.  &  C.  343 ;  JUouy  v.  Nannef,  3 
Bing.  N.  C.  478 ;  aixl,  Jtt  n  Kerrey  Oiazier,  cited  i&  Tilsley,  946. 
•  (z).lti.-Gen.  V.  Brnmi,3Eicb.662;  see  indemnity  clanse,  13  and  14 

Tict.c,  97,  s.  10,  in  respect  of  penalties  incurred  imder  thia  doctrine,  prioi 
to  aJih  March,  1950. 

(a)  According  to  Mr,  Tilsley,  the  old  scale  of  duties  is  payable  aa 
deeds  executed  before,  although  not  stamped  until  on  or  after,  ibe  lllh  Oc- 
tober, 1850,  (Tllsley's  New  Stamp  Act,  3,)  ui  ^ ;  see  14  Jar.  pan  3, 


[1]  Where  the  purchaser  is  authorized  lo  distribute  the  purehaae  money 
between  the  several  conveyances  of  a  propeny,  which  requires  different 
modes  of  conveyance,  il  has  always  been  considered  that  the  purchase 
money  may,  if  it  can  be  so  apportioned  as  to  lessen  the  amount  of  duty 
which  would  have  been  payable  on  Ihe  aggregate  sum,  and  the  woids 
of  the  statute  appear  ezpreasty  lo  authorize  this  view. 
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every  entire  sum  of  lOOZ.  and  for  any  fractional  part  of  c^*p-  ^'"' 
such  sum:  and  by  the  same  act  the  lease  for  a  year 
stamp,  and  *the  corresponding  additional  duty  payable      [*329] 
on  a  feoffment  or  bargain  and  sale  «i^  abolished  ]{b)  and    * 
instead  of  the  old  progressive  duty,  every  entire  number   • 
of  1080  words  after  the  first  1080  words  is  charged  with 
the  amount  of  the  ad  valorem  duty,  (if  not  exceeding 
10^.,)  or,  if  such  arf  valorem  duty  exceed  IO5.,  or  if  the 
deed  be  not  liable  to  ad  valorem  duty,  Qien  with  a  pro- 
gressive duty  of  IO5. 
And  the  act  empowers  the  commissioners,  on  payment  commission- 

^  er  may  deter- 

of  a  fee  of  10^.,  to  state  what,  in  their  opinion,  is  the  mine  the 

'  *  '  proper 

proper  amount  of  duty;  and  if  the  same  has  already  J5J""°'<*'^ 
been  or  is  then  paid,  to  stamp  the  deed  with  a  stamp  de- 
noting, and  which  is  to  be  evidence,  that  the  full  amount 
of  duty  has  been  paid ;  and  an  appeal  from  their  decision 
lies  to  the  court  of  exchequer.(c) 

And(rf)  where  any  lands  or  other  property  shall  have  c«rtain  con- 
been  actually  and  bona  fide  contracted  to  be  sold  prior  to  gf^gjf** 
the  20th  March,  1850,  by  any  contract  or  agreement  in  J^t"®*^^ 
writing  duly  stamped,  or  shall  have  been^aotually  and 
bona  fide  sold  under  the  decree  of  any  court  made  prior 
to  the  said  20th  March,  and  shall  be  conveyed  to  the 
purchaser  or  any  other  person  by  his  direction  after  the 
10th  October,(6)  and  before  or  on  the  31st  March,  1851, 
the  conveyance  is  to  be  exempt  from  any  ad  valorem, 
duty  of  a  greater  amount  than  would  have  been  payable 
under  the  old  law  ;  but  the  grounds  of  exemption  are  to 
be  proved  to  the  satisfaction  of  the  conmiissioners,  and  a 
certificate  of  the  matter  so  proved  ia  to  be  written  on  the  . 
deed,  and  signed  by  them,  or  some  or  one  of  them. 

Where  the  conveyances  to  several  joint-purchasers  are  what  amy 
comprised  in  the  same  deed,  duty  is  payable  upon  the  S^con? 
aggregate  of  the  several  purchase-moneys.(/)  jowtpur- 

*Upon  a  sub-sale  by  a  purchaser  who  has  not  obtamed  in  ease  of 

■ub-8a1e»— 

{b)  Sects.  6  and  7.  [*330] 

(c)  Sects.  14  and  15. 

\d)  Sect.  16. 

(e)  1850  seems  to  be  accidentally  omitted. 

(  /)  See  1st  Schedule  to  55  Geo.  m.  c.  184,  tit.  Conveyance, 
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chtp.  zm.  a  conveyance,  such  purchaser  and  his  sub-purchasers  are 
a^niioDd  considered  the  vendor  and  purchasers  within  the  meaning 
Sr?™r^  of  the  stamp  acts  ;  and  the  duty  payable^^upon  the  con- 
ttuMttw.  .  yeyances  to  the  sub-purchaser  (ahhough  the  original  ven- 
dor join  therein)  is  determined  solely  by  the  amount  paid 
by  such  subpurchasers ;  and  if  the  original  vendor  do 
n  not  Join  in  the  conveyance  to  the  sub- purchasers,  and  the 

**    '.'        same  is  duly  stamped,  no  ad  valorem  duty  is^  payable 
.  -♦        upon  any  subsequent  conveyance  by  him  of  the  legal 

estate.  (§-] 
On  iingis  And  where  a  purchaser  takes,  by  the  same  deed,  con- 

ofMpiraie    veyances  from  several  vendors,  of  properties  separately 
w^^ur- .     contracted  for,  duty  is  payable  upon  the  aggregate  of  the 

purchase-moneys,(/() 
dlcdVf  ™.       -^  ^^^'^  executed  by  way  of  confirmation  of  a  previous 
AnauiDB.      (]gg(]  purporting  to  be  a  conveyance,  and  which  has  paid 
the  ad  valorem  duly,  is  not  itself  liable  to  such  duty,  al- 
though the  former  deed  was  in  operative,  (t) 
'"  ■K*''''         Where  there  are  several  assurances,  the  ad  valorem 
™liiI.Ss.     duty  is  payable  ou  the  principal  a^urance;  and  what  is 
to  be  deemed  such  in  certain  specified  cases  is  defined  by 
the  acts :    and  where  in  any  other  case  it  is   doubtful 
which  assurance  shall  be  considered  the  principal,  the 
parties  may  determine  for  themselves  which  is  to  be  so 
DenoUng       Considered  ;  and  the  other  instruments  may  (if  required) 
be  impressed  with  stamps  denoting  payment  of  the  du- 
ly.(A-) 
<^w|][  '      Upon  the  sale  of  copyholds,  the  steward  must,  withia 
£nmSp.d'  *°"'  calendar  months  after  the  date  of  any  surrender  or 
n}!S^    admittance,  deliver  out  the  usual  copy  of  court  roll  duly 
stamped  ;  but  he  may  insist  on  payment  of  his  fees  and 
[*331]      the  'stamp  duty  before  accepting  the  surrender  or  grant- 
ing the  admittance.(/) 
g?^;;23«"       Where  persons  having  separate  estates  or  interests  in 

)»S<EnotB(/,) 

{K)Ibid. 

(t)  Doe  d.  Priestv.  Weilon,  3  0.  B.  319. 

W  See  note  {/.) 

(J)  46  Geo.  m.  c.  149,  m.  33  and  34. 
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the  property  join  in  the  conveyance,  only  one  set  of  stamps  chap,  iin. 
is  necessary  :{m)  however,  in  a  recent  case,(n)  where  five  JJ^"* 
tenants  in  common  of  copyholds  contracted  to  sell  at  an  J^SSln^* 
entire  price,  the  Court  of  dueen's  Bench  determined  that, 
although  only  one  stamp  was  payable  upon  the  surrender, 
the  purchaser  must  be  admitted  separately  to  each  of  the         * 
five  estates  in  common,  and  that  a  separate  stamp  was 
payable  for  each  admittance. 

And  it  is  provided,  by  the  55  Geo.  III.  c.  184,(o)  that  J^^Ye©?'^ 
"  where  any  deed  or  instrument  operating  as  a  convey-  oSitJS?.^^* 
ance  shall  operate  also  as  a  conveyance  of  any  other  than 
the  property  sold,  by  way  of  settlement  or  for  any  other 
purpose,  or  shall  contain  any  other  matter  or  thing 
besides  what  shall  be  incident  to  the  sale  and  convey- 
ance of  the  property  or  relate  to  the  title  thereto,  the 
same  shall  be  charged  with  such  further  duty  as  any 
separate  deed  containing  the  other  matter  would  have 
been  chargeable  with,  exclusive  of  the  progressive  duty," 

Thus,  where  the  conveyance  operates  also  as  a  mortgage,  ai  on  a  <wi. 
the  double  duty  is  payable ;  however,  in  a  very  recent  mortgage, 
case,(  p )  where  a  purchaser  of  a  copyhold  estate  from  par- 
ties entitled  thereto  as  equitable  tenants  in  common, 
agreed  with  a  third  party  for  loan  upon  a  mortgage  of 
the  estate  in  order  to  enable  him  to  complete  the  purchase? 
and  the  conveyance  and  mortgage  were  effected  by  the 
vendors  surrendering  the  estate  to  the  use  of  the  mortgagee, 
and  subject  thereto  to  the  use  of  the  *purchaser,  (which  [♦332] 
surrenders,  it  is  presumed,  bore  the  proper  ad  valorem 
stamps,)  a  cotemporary  deed,  by  which  the  vendors  to 
the  extent  of  their  respective  shares  entered  into  covenants 
for  title  with  the  purchaser  and  also  separately  with  the 
mortgagee,  and  which  contained  the  usual  covenant  by 
the  purchaser  with  the  mortgagee  for  payment  of  princi- 
pal and  interest,  and  to  insure  against  fire  and  a  power 
of  sale,  was  held  to  be  sufficiently  stamped  with  a  single 

(to)  Sug.  698. 

(n)  T%e  Queen  v.  Eton  College,  8  Q,.  B.  526. 

(p)  See  Schedule,  tit.  Conveyance ;  see,  too,  Schedule  to  13  &  14  Vict. 
c.  97,  tit.  Settlement. 
(p)  Rushbrook  v.  Hood,  6  C.  B.  131 ;  11  Jur.  931. 
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Chap,  xm.  ^jggj  stamp  and  followers  ;  the  case,  of  course,  was  not 

within  the  above  clause  of  the  55  Geo.  III.,  but  it  was 

contended  that  it  was  a  multifarious  deed,  and  fell  within 

the  general  provisions  of  the  12  Anne,  sess.  2,  c.  9,  s.  24  ]{q) 

but  a  contrary  doctrine  was  laid  done  very  broadly  by  the 

court.(r) 

SiVayaSw*      Sir  E.  Sugdcii  (citing  Mr.  Coventry)  remarks  that  the 

%SSbr      clause  above  cited  from  the  55  Geo.  III.  c.  184,  "  does  not 

**""     '*    seem  to  affect  a  conveyance  of  the  property  sold  to  such 

uses  as  the  purchaser  may  choose  to  direct."(5) 
Matters  And  a  covcnaut  to  produce  title  deeds,  or  an  assignment 

which  do  not 

Involve  addi-  of  a  term  in  trust  to  attend,  does  not  involve  the  payment 

tional  duty.  '  *     ' 

of  additional  duty  ]{t)  nor  is  it  payable  in  respect  of  an 
agreement  for  a  lease  of  the  property  to  the  vendor  being 
included  in  the  conveyance,  such  agreement  being  con- 
sidered as  forming  part  of  the  contract(t^) 
Deed  sump       And  a  deed  stamp  is  not  necessary  by  reason  of  the  €ul 

unnecenary  *  '       ^ 

5lito?em*duv  ^^^^^^^^"^7 bci'^g'^ssthantheamountof  adccd  stamp.(w) 
u^ri|.i6*.      jjj  counting  a  deed  for  the  purpose  of  ascertaining  the 
comlfafpart  ^^^^^^  ^^  progressive  duty,  the  schedules  (if  any,)  and 
of  de«i.       indorsed  receipt,  and  indorsed  attestation,(ar)  are  included ; 
[*333J      *as  are  also  the  words  and  figures  contained  in  any  in- 
dorsed or  annexed  map  or  plan  referred  to  in  the  deed ; 
but  not  of  a  plan  neither  indorsed  nor  annexed  but  only 
referred  to  :(y)  and  it  is  by  the  late  act  declared,(j2r)  retro- 
spectively and  prospectively,  that  progressive  duty  does 
not  attach  in  respect  of  the  contents  of  any  deed  or  in- 
strument liable  to  stamp  duty  and  duly  stamped,  and 
which  may  be  or  may  have  been  put  or  indorsed  upon  or 
annexed  to  the  principal  instrument,  or  in  any  manner  in- 
corporated with  or  referred  to  in  or  by  the  same. 
SSqiuue'^        An  instrument  bearing  stamps  of  sufficient  amount  but 

(q)  See  Tilsley,  357. 

(r)  11  Jur.  932  J  see  the  observations  of  Maule,  J.,  and  Wilde,  C.  J. 

(s)  Sug.  699. 

(0  Sug.  699 ;  WolseUy  v.  Cox,  2  Ad.  &  EL,  N.  S.,  321. 

iu)  Doe  y.  PkOlipps^ll  Ad.  &  £1.  796. 

{w)  Sug.  700. 

(x)  Sug.  699. 

(y)  1  Jarm.  Oonv.  by  S.  726. 

iz)  13  &  14  Vict.  c.  97,  s.  11. 
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improper  denominations,  is  sufficiently  stamped  unless  c^»p-  ^^ 
they  have  been  specially  appropriated  to  some  other  de-  amount,  but 
scription  of  instrument  ;(a)  under  this  provision  the  lease  ^on*'"!JhM» 
for  a  year  stamp  upon  a  conveyance  or  mortgage  may  ■»»ffl««tt'- 
often  be  applied  to  make  good  a  deficiency  in  the  pro- 
gressive duty,  upon  the  ground  of  the  freehold  having 
been  in  reversion,  by  reason  either  of  an  outstanding  term 
for  years  or  of  a  subsisting  tenancy. 

We  have  seenf6)  that,  in  the  absence  of  evidence  to  the  Preramp- 
contrary,  the  courts  will  presume  that  a  conveyance  which  J[J5J^-^. 
was  duly  executed  was  also  duly  stamped.  SSn^ 

As  to  whether  fresh  stamps  become  necessary  by  reason  Frwhstamps 
of  alterations  in  the  instrument,  the  general  rule  appears  niftoBoS- 

,  /  w  M.  M  meat  altered 

to  be,(c)  "  that  where  by  reason  of  an  alteration  made  in  jwie  m 
it,  an  instrument  becomes  a  new  one,  a  fresh  stamp  is 
requisite,"  but  not  in  any  other  case :  it  has  been  held 
where  the  only  conveying  party  to  a  marriage  settlement 
had  executed  it,  and  then,  upon  the  objection  of  other  pari- 
ties, a  clause  was  struck  out,  and  the  deed  was  re-execu- 
ted  by  the  conveying  party,  the  execution  was  only  *in  [*334] 
Jieri,  and  no  new  stamp  was  necessary  ]{d)  and  it  appears 
that,  where  only  some  of  the  parties  to  a  deed  have  exe- 
cuted it,  the  filling  up  of  blanks,  or  even  making  altera- 
tions which  solely  affect  the  interests  of  the  parties  who 
have  not  executed,  will  not  involve  (he  payment  of  addi- 
tional duty  :{e)  but*  this  would  not  extend  to  a  substitu- 
tion of  the  name  of  a  sub-purchaser,  in  place  of  that  of 
the  original  purchaser,  after  the  conveyance  had  been 
executed  by  the  vendor.(/) 

(9.)  As  to  the  costs. 

The  purchaser  (in  the  absence  of  any  express  agree-  costaofcon- 
ment)  prepares,  and  pays  for  the  preparation  of,  his  con-  b!rMb7p!v- 
veyance  ;{g)  but  the  costs  of  perusal  and  execution  by  all 

(a)  See  55  Geo.  HI.  c.  184,  s.  10. 
(i)  Supra,  p.  161. 

(c)  See  Tilsley,  366. 

(d)  Jones  v.  Jows,  1  Cro.  &  M.  721. 

(e)  See  Tilsley,  374,  and  cases  cited. 

(  /  )  London  and  Brighton  RaUwwy  Co.  v.  FtUrcUmgh^  2  Mai|.  &  Or.  674. 
(jr)  Sag.  692. 
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cit»P'^^  necessary  conveying  parties  fall  on  the  vendor  ;(A)  incla- 
oTezeaicMm  ding,  it  is  conceived,  the  costs  of  all  matters  essential  to 
the  validity  of  the  deed  as  a  perfect  conveyance ;  e.g.^ 
the  acknowledgment  by  married  women  and  the  filing  of 
the  certificate  of  acknowledgment,  and  the  enrolment  of 
a  disentailing  deed  and  deed  of  consent  by  the  protector 
upon  a  sale  by  a  tenant  in  tail ;  but  a  purchaser  always 
pays  for  the  registration  of  his  conveyance,  as  an  unre- 
gistered deed  is  valid  except  as  against  adverse  claim- 
ants under  a  registered  instrument. 

Where  a  testator  having  devised  an  estate  in  strict  set- 
tlement contracted  to  sell  part  and  died  before  convey- 
ance, the  costs  of  the  necessary  suit  for  obtaining  a  con- 
veyance under  the  1  Will.  IV.  c.  60,  s.  17,  were  directed 
to  be  paid  out  of  the  vendor's  estate  ;(t)  so  where  a  vendor 
[*335]  ♦died  intestate  before  conveyance  leaving  an  infant  heir, 
the  costs  of  the  necessary  suit,  and  of  the  conveyance 
being  settled  by  the  Master,  were  ordered  by  Sir  L.  Shad- 
well,  V.  C,  to  be  paid  out  of  the  purchase-money  ]{k)  but 
in  a  later  case,  where  the  death  occured  within  two  months 
after  the  contract,  Y.  C.  Knight  Bruce  refused  to  give 
costs,  and  suggested  that  there  must  have  been  some  de- 
fault on  the  part  of  the  vendor  in  the  case  last  referred 
to :(/)  but  where  at  the  date  of  the  contract  the  l^al  es- 
tate is  in  an  infant  the  expenses  of  having  the  convey- 
ance settled  by  the  master  must  be  borne  by  the  vendor, 
although  the  purchaser  bought  witH  notice  of  the  state  of 
the  title.(m) 
Puithuer  of  A  purchascr  of  copyholds  pays  the  fine  on  admittance, 
pS^u  forior-  and  the  Steward's  fees  both  on  the  surrender  and  admit- 

renderand      ^  /    v    ,  -  ,  ,  i  . 

admiuuce;  tauce  ;(n)  but,  of  course,  the  vendor  pays  the  private  ex- 
penses of  both  himself  and  the  other  necessary  parties  to 
the  surrender ;  an  agreement  to  surrender  and  assure  the 

(A)  Snd. 

(t)  rarrar  v.  Earl  of  WinterUm,  4  Y.  &  C.  472. 
(k)  MidUmd  Counties  Railway  Company  y.  Westcomb^  11  Sim.  57. 
(0  Hanson  v.  Lake,  2  Y.  &  C.  C.  C.  328. 
(m)  Browne  v.  LaJce^  15  L.  J.,  N.  S.,  Ch.  34. 

(»)  Drury  v.  Man,  1  Atk.  95,  n.,  Saunders'  ed. ;  Scriven  on  Copyholds, 
317. 
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estate  at  his  own  costs  and  charges  will  not  render  him  chap.  xiii. 
liable  to  the  fine  payable  upon  admittance.(o) 

And  if  the  vendor  must  himself  be  admitted  and  pay  a  but  vendor 

*     '         pays  forhu 

fine  before  surrendering,  he  of  course  bears  these  addi-  2J^*ff™j; 
tional  expenses.(p)  ca-ary. 

Where  an  allotment  under  an  inclosure  act  had  been  steward's 
made  generally  in  respect  of  the  landowner's  several  copy-  mittaoce  to 

°  ^  ^  ^^     an  allotmant 

hold  tenements,  and  the  custom  of  the  manor  was  to  pay  ^eid  under 

'  '^    ^    wreralutlea. 

the  same  fee  on  admission  to  part  as  on  admission  to  the 
whole  of  a  tenement,  the  Steward  upon  the  subsequent 
admittance  of  a  purchaser  to  part  of  the  allotment  was 
*held  to  be  entitled  to  as  many  fees  as  the  allotee  had  tene-      [*336J 
ments  at  the  time  of  the  Iuclo8ure.(9) 

Upon  the  grant  of  a  lease  the  well-known  practice  is,  J'oetaof 
for  the  lessor's  solicitor  to  prepare  the  lease,  and  for  the 
lessee  to  pay  both  his  own  and  the  lessor's  expenses ;  2>c^^a[n- 
where  land  is  sold  in  consideration  of  a  rent-charge  the  Wnt^ha^e^. 
assurance  partakes  of  the  natures  of  a  conveyance  and  a 
lease ;  upon  this  ground  it  is  suggested  in  a  work  of  con- 
siderable reputation(r)  that  the  costs  should  be  equally 
divided  between  the  parties;  if  the  vendor  require  a 
counterpart  of  the  deed,  he  may,  it  is  conceived,  be  fairly 
asked  to  pay  for  the  counterparty  but  (with  this  exception) 
it  seems  difficult  to  understand  why  the  circumstance  of 
his  sustaining  a  mixed  character  of  vendor  and  lessor 
should  be  a  reason  for  his  paying  a  proportion  of  costs 
which  neither  vendor  nor  lessor  singly  is  ever  liable  to 
pay. 

Upon  a  sale  under  the  Lands  Clauses  Consolidation  panhaaen 
Act,  1845,  (^)  the  purchasers  must  pay  to  the  vendors  all  SS/o?**'"' 
their  costs  of  the  conveyance  and  the  costs  of  making  out  La^° 

flu  IIM^W  Act 

and  proving  their  title  i{t)  such  costs  (if  the  parties  differ) 
to  be  taxed  by  the  master  ;  the  vendors  have  no  lien  for 

(o)  Graham  v.  SiiM,  1  East,  632. 

(jp)  See  Drury  v.  Man,  1  Atk.  95,  n.,  SanndexB'  ed. 

(g)  Evans  v.  Upsker,  16  Mee.  &  W.  675. 

(r)  Jarm.  Conv.  by  S.  518. 

Is)  See  sects.  82  and  83. 

{t)  Costs  of  the  "  contracts,  sales,  and  conveyances,"  held,  under  a  pri- 
vate act,  to  inclade  costs  of  making  oat  the  title ;  In  re  L(mdon  and  OreeU" 
vnch  Railway  Company  j  3  Ha.  82. 
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Chap.  XIII.  the  amount  of  such  costs  upon  moneys  deposited  under 

the  8th  section  of  the  act,(M).and  it  seems  doubtful  whether, 

under  the  provisions  of  the  above  section  or  of  the  80th 

section,  the  vendors  can  recover  their  costs  of  or  prior  to 

the  contract.(i^7) 

[•337J  *The  purchasers  from  mere  statutory  owners  under  the 

andeostBof  abovo  act  are  also  liable  to  pay  the  costs  of  the  purchase 

F^rchaw'^  or  taking  of  the  lands,  or  which  shall  have  been  incurred 

money,  and 

JjTjWnwnt  in  cousequeuce  thereof,(3r)  other  than  such  costs  as  are 
Court.  otherwise  provided  for  by  the  act,  and  the  costs  of  the 
interim  and  permanent  investment(y)  of  the  moneys  de- 
posited,(z)  and  of  the  necessary  applications  to  the  court 
for  such  investment,  and  for  payment  of  the  income,  and 
for  j^ayment  out  of  court  of  the  principal  (upon  any  per- 
son becoming  absolutely  entitled  thereto  ;)(a)  but  those 

(v)  In  re  London  and  South  Western  Railway  Company^  16  Sim.  165 ; 
Ex  parte  Great  Northern  Railway  Company ^  16  Sim.  171. 

{w)  See,  however,  Ex  parte  StevenSj  12  Jur.  238  j  as  to  whether  these 
costs  inclade  the  costs  of  getting  the  legal  estate  out  of  the  infant  heir  or 
devisees  of  the  vendor,  see  Midland  Counties  Railway  Compawy  v.  West- 
conUf,  11  Sim.  57;  Hanson  v,  ZioJte,  2  Y.  &  C.  C.  C.  328 ;  Eastern  Coun- 
ties Railway  Company  v.  T^iffneU^  3  Rail.  Ca.  133 ;  as  to  payment,  oat  of 
the  fund  in  Court,  of  such  costs  as  the  purchasers  imder  a  private  act  are 
not  liable  to  pay,  see  Ex  parte  Pasmore^  Ex  parte  Lay  fields  and  Ex  parte 
Towgoods  Re  London  Bridge  ActSj  1  Y.  &  C.  Ex.  75,  79,  and  588; 
and  see  In  re  Bishop  of  Salisbury^  16  L.  T.  122. 

(re)  Sect.  80.    This  has  been  held  to  inclade  the  costs  of  a  reference  in 

lunacy  as  to  the  propriety  of  the  sale ;  In  re  Taylor^  1  Mc.  &  G.  210 ;  and 

to  have  a  retrospective  efiect,  where  old  companies  are  amalgamated  un- 

p  der  an  act  embodying  the  general  act :  Ex  parte  Eton  College j  16  L.  T. 

121. 

(y)  Including  the  broker's  commission  on  the  purchase  of  stock  for  in- 
terim investment ;  Ex  parte  Corporation  of  Trvniiy  House,  3  Ha.  95 : 
costs  of  interim  investment  are  not  given  against  the  company  imder  pri- 
vate acts,  which  contain  no  express  provision  on  the  subject;  Ex  parte 
Cooke,  7  Jur.  639,  V.  C.  E. ;  Ex  parte  Crober,  13  Jur.  481,  V.  C.  E. 

{z)  See  69th  and  80th  sections  of  the  act:  "  wilful "  refusal  or  neglect 
means,  that  which  arises  from  mere  will  or  caprice,  and  not  from  an  ex- 
ercise of  reason :  Ex  parte  BradshaWj  16  Sim  174 ;  see,  however,  Elliott 
y.  Turner,  13  Sim.  477, 485.  Where  a  private  act  omitted  to  provide  for 
the  costs  consequent  on  payment  of  the  money  into  court  by  reason  of 
the  title  being  doubtful,  the  court  refused  to  throw  such  costs  on  a  public 
body  purchasing  under  the  act :  Ex  parte  Angell ;  Re  Trinitf  House 
Lighthouse  Act,  4  Y.  &  C.  496. 

(a)  See,  as  to  the  costs  of  such  applications  under  private  acts.  Ex 
parte  Marshall,  1  Ph.  560 ;  Ex  parte  Molyneux,  2  Coll.  273,  and  cases 
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cases  are  excepted  where  the  moneys  are  so  deposited  by  cbap.  xtn. 
reason  of  the  wilful  refusal  of  the  party  entitled  thereto 
to  receive  the  same,  or  to  convey  or  release  the  lands,  or 
by  reason  of  the  wilful  neglect  of  any  party  to  make  out 
a  good  title  to  the  land  required  ;{b)  nor  does  the  liability 
extend  to  such  *costs  as  are  occasioned  by  litigation  be-  [*338] 
tween  adverse  claimants.(c)  The  costs  of  applying  the 
money  in  paying  off  incumbrances  affecting  other  parts 
of  the  settled  estates  do  not  appear  to  be  provided  for  by 
the  act.(rf)  Where  the  money  deposited  by  a  Railway 
Company,  amounting  to  644/.,  was  applied  (together  with 
other  money,  making  in  the  whole  1000/.)  in  the  purchase 
of  lands,  the  company  were  still  held  liable  to  pay  all 
the  costs  ;(e)  this  decision,  however,  seems  open  to  re- 
mark ;  as  observed  by  the  company's  Ck)unsel,  '<  This  is 
not  the  expenditure  of  a  few  pounds  more  ;  but  here  is 
an  expenditure  of  a  much  larger  sum  for  the  benefit  of 
the  Yicar.  Where  is  the  court  to  stop?  Would  it  make 
us  pay  the  expense  of  a  purchase  for  10,000/.  ?"(/). and 
in  a  later  case  Sir  James  Knight  Bruce^  Y.  C,  under 
similar  circucumstances,  in  ordering  the  company  to  pay 
the  costs,  directed  that  the  same  should  not  be  increased 
by  reason  of  the  purchase-money  exceeding  the  amount 
in  court.(g-)    Of  course  the  act  only  provides  for  such  STSHmS* 

there  cited;  Ex  parte  OoreLangton,  11  Jar.  686;  Ez  parte  T%oroton^  13 
Jur.  130 ;  Ez  parte  Crober,  13  Jnr.  481 ;  Ex  parte  Slater's  Devisees,  5  Rail. 
Ca.  700 ;  Ez  parU  the  Redor  of  LoughtaHj  14  Jnr.  102.  The  transfer  of 
purchase-money  from  the  account  of  the  Railway  Act  to  that  of  an  ad- 
ministration suit,  has  been  held  to  be  a  "  payment  out  of  court "  within 
the  80th  section.    Diivning  v.  Henderson,  2  De  G.  &  S.  485. 

{b)  See  note  {z.) 

{c)  Sect.  80  i  9eQ  Ex  parte  Palmer,  13  Jur.  781 ;  and  Hare  y.  Smith,  14 
Jur.  55;  Ex  parte  Smith,  6  Rail.  Ca.  150 ;  S.  C,  19  L.  J.  N.  S.,  Ch.  56. 

{d)  See  upon  similar  clauses  in  private  acts,  Ex  parte  the  Earl  of 
Hardwicke,  12  Jnr.  508;  Inre  Yeates,  12  Jur.  279;  Ex  parU  Trafford,2 
Y.  &  C.  Ex.  522;  Ex  parte  Northwick,  1  Y.  &  C.  Ex.  166. 

(e)  See  Ex  parte  Hodge,  16  Sim.  159 ;  Ex  parte  Lord  Palmerston,  4 
Rail.  Ca.  57.  n. 

(/)  And  see  Ex  parte  Tetley,  4  Rail.  Ca.  55 ;  see,  also,  Ex  parte  New- 
ton, 4  Y.  &  C.  518,  where  extra  costs  occasioned  by  the  peculiarity  of  the 
contract,  and  which  were  not  considered  payable  by  the  company,  were 
directed  to  be  paid  out  of  the  fund  in  court. 

(g)  Re  Branmer^s  Estate,  14  Jur.  236. 
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^^""•P*  ^^  costs  of  re-investment  as,  in  the  absence  of  agreement, 
would  strictly  fall  npon  the  statutory  vendors  as  between 
themselves  and  the  parties  from  whom  they  buy  for  the 
purpose  of  re-investment  ;(A)  and,  except  under  special 
circumstances,  under  the  Lands  Clauses  Consolidation 

[*339]  Act,  1845,  only  the  costs  of  one  *re-investment  in  land 
are  allowed ;  although  the  general  rule  seems  to  be  dif- 
ferent under  the  older  act8.(t) 

GtpBni  But  ffeneral  expressions  referring  to  costs  to  be  incurred 

ezpreMioDt     . 

"^S  throw  ^^  consequence  of  the  sale,  or  the  proposal  for  the  sale, 
jJjJ^^Llm  ^^  *®  taking  of  the  land,  whether  occurring  in  an  Act  of 
SJSn,       Parliament  or  a  private  agreement,(A:)  will  not  throw  upon 

the  purchasers  the  costs  of  re-investment. 
v«^i>r  The  purchaser,  it  appears,  may  generally, (/)  although 

tiooai  not  universaliy,(m)  require  the  vendor  to  get  in,  at  his 
Slocum^^  own  expense,  outstanding  estates  or  incumbrances,  by 
bered,  4cc  jgedg  distinct  from  the  conveyance :  or,  if  that  course  be 
not  adopted,  he  may  at  least  require  him  to  bear  the  in- 
creased expense  occasioned  by  the  concurrence  of  trustees 
and  incumbrancers  in  the  conveyance.  When  an  estate 
was  subject  to  incumbrances,  which,  to  save  expense, 
were  got  in  by  separate  deeds,  and  paid  off  out  of  the  pur- 
chase-money, the  court  considered  that  the  purchaser 
should  have  insisted  upon  the  vendor  preparing  the  deeds, 
and  furnishing  an  abstract  of  them,  (delaying  the  execu- 

(A)  Janes  v.  Lewis,  1  De  O.  &  S.  245,  and  11  Jar.  511 ;  and  see  Ez 
parte  Middle  Clayton  Trust,  16  L.  T.  123. 

(t)  See  Ex  parte  Baxmoor  Trustees,  3  Rail.  Ca.  513 ;  In  re  St.  Katherine 
Dock  Company,  ibid.  514 ;  In  re  Merchant  Tailor:^  Company  and  London 
Bridge  Act,  10  Bear.  485,  where  the  costs  of  a  fourth  and  last  re-investment 
were  allowed,  the  balance  sought  to  be  invested  being  only  632.  Ex  parte 
the  Rector  of  Loughton,  14  Jar.  102,  where  the  amount  of  the  second  invest- 
ment was  only  62.,  part  of  a  balance  of  202. 95.  5d.,  and  the  court  directed 
the  balance  to  be  paid  to  the  purchaser,  and  fixed  the  company  with  the 
costs :  and  see  Jones  v.  Lewis,  2  Mac.  &  G.  163,  where  it  was  held  (rever- 
sing the  decision  of  V.  C.  K.  B.,)  that  the  vendors  were  entitled  to  an  un- 
limited number  of  re-investments,  unless  made  vezatiously,  or  in  an  un- 
reasonable exercise  of  the  direction  to  invest :  and  the  reasoning  of  the 
court  would  seem  to  apply  to  cases  within  the  Lands  Clauses  Act. 

(k)  See  In  re  London  Bridge  Acts,  13  Sim.  180. 

(2)  Sag.  690;  Jones  v.  Lewis,  1  De  G.  &  S.  245;  11  Jar.  511. 

(n)  Reeves  v.  GiU,  1  Beav.  375 ;  and  see  note  to  9  Jarm.  Conv.  by  S. 
30. 
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t  ion  of  them,  it  is  presumed,  until  such  abstract  was  ap-  ^^  ^"'- 
p  roved  and  the  engrossed  deeds  themselves  were  examin- 
ed by  the  purchaser ;)  and  that  the  latter,  having  laid  the 
drafts  of  these  deeds  *before  counsel  to  peruse  and  settle      [*340] 
on  his  behalf,  could  not  throw  the  expenses  upon  parties  * 

who  were  liable  to  pay  his  costs  properly  incurred.(7z)        ^ 

If,  however,  a  purchaser  keep  incumbrances  oa.foot  for  puJchSiir 
his  own  protection,  he  cannot,  it  is  conceived,  throw  uppa  ISncSfoiII'" 
the  vendor  the  costs  of  the  necessary  assignment,  whether  {^^aV. 
the  same  be  effected  by  the  principal  conveyance  or  by  a: 
collateral  deed. 

If  a  solicitor,  without  special  instructions,  prepare  the 
conveyance  during  the  existence  of  a  known  impediment 
to  completion  upon  which  the  matter  eventually  goes  off, 
he  cannot  claim  the  costs  of  the  conveyance.(o) 

And  we  may  here  refer  to  the  6  and  7  Vict.  c.  73,  Jby  ''^■"^'i?'^ 
which  a  solicitor's  bill  of  costs,  although  composed  entire-  JJJi^JJe*^ 
ly  of  conveyancing  charges,  may  be  referred  for  taxation 
upon  petition  presented  either  to  the  Lord  Chancellor  or 
the  Master  of  the  Rolls ;  the  order  upon  a  petition  pre- 
sented within  twelve  months  after  delivery  but  before 
payment  of  the  bill  is  of  course  ]{p)  although  part  of  the 
items  be  covered  by  a  special  agreement,(9)  or  although 
application  be  made  by  a  third  party  liable  to  pay  :(r)  and 
may  be  made  by  the  Vice-Ohancellor.(5)  Under  special 
circumstances,(^)  the  bill  may  be  referred  at  any  time 
within,  but  not  after,  twelve  months  after  payment :(i?) 

(n)  Jones  v.  Levfis,  ubi  supra. 

(o)  Potts  V.  DvMon,  8  Beav.  493. 

(p)  See  In  re  GailskeU,  1  Phil.  576 ;  and  In  re  Pender^  3  Phil.  73 ;  want 
of  signature  by  the  solicitor  is  immaterial  on  an  application  by  the  client 
for  taxation,  S.  C.  ib.  69]  as  to  the  principle  on  which  a  bill  will  be  taxed, 
see  Cooper  v.  Ewart,  2  Phil.  362 ;  In  re  Smithy  9  Beav.  182. 

(q)  In  re  Eyre,  2  Phil.  367. 

(r)  In  re  Bracey,  9  Beav.  338. 

(5)  See  In  re  Carew,  8  Beav.  128 ;  In  re  Howard,  ib.  424. 

(t)  As  to  which  see  In  re  Drake,  8  Beav.  123 ;  In  re  WeUs,  ib.  416 ;  In 
re  Bervnett,  ib.  467  j  In  re  Jones,  ib.  479 ;  In  re  Pyson,  9  Beav.  117 ;  In  re 
Colquhwn,  ib.  146 ;  In  re  Cwrrie ,  ib.  602 ;  In  re  Neate,  10  Beav.  181 ;  In 
re  Drew,  10  Beav.  368 ;  Jn  re  Bagsham,  2  De  G.  &  S.  205. 

(v)  See  sect.  41 ;  In  re  Massey,  8  Beav.  458;  Re  Harper  and  Jones,  10 
Beav.  284,  290 ;  bat  the  court  under  its  general  jurisdiction  will  enforce 
with  costs  a  solicitor's  undertaking  to  deliver  his  bill,  although  more  than 
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Chap,  xm.  g^jj  special  circumstances  are  usually  pressure,  *as  when 
immediate  payment  is  required  at  a  time  when  delay  in 
completing  the  business  would  seriously  inconvenience 
the  client  ](w)  and  secondly,  error  or  overcharge  iu  the 
bills.  The  overcharges  may  be  such  as  of  themselves  to 
^  afford  evidence  of  fraud,  and  then  very  slight  if  any  evi- 
dence (jf  pressure  is  necessary  to  induce  an  order  for  tax- 
ation ]{x)  but  mere  overcharge,  although  a  necessary  in- 
'  *  ^  gredient,  is  in  itself  insufficient,(y)  even  although  the  bill 
was  paid  under  protest.(z)    Mere  retention  of  the  amount 

*  of  the  bill  out  of  moneys  in  the  hands  of  the  solicitor 

does  not  amount  to  payment,  unless  there  is  also  a  settle- 
ment of  account  :(a)  nor  does  a  settlement  by  way  of 
compromise,  if  effected  under  pressure,  oust  the  jurisdic- 
tion :{b)  the  court,  however,  upon  a  petition  under  the  act 
\  ci^n  only  ascertain  by  the  ordinary  rules  of  practice  the 

*  amount  payable,  and  cannot  determine  whether,  prior  to 

the  business  being  done,  any  special  agreement  existed  as 
to  the  manner  in  which  the  costs  were  to  be  charged,  or 
the  mode  by  which  the  amount  should  be  ascertained.(c) 

[*342]  Under  the  38th  section,  the  *right  of  referring  the  bill  is 
given,  not  only  to  the  immediate  client,  but  also  to  any 
persons  who,  as  between  themselves  and  such  client,  may 
be  liable  to  payment ;  but,  in  such  a  case,  the  bill  must 
be  taxed  as  between  the  solicitor  and  his  immediate 

twelve  months  have  elapsed  since  payment,  it  having  been  paid  on  the 
faith  of  such  undertaking ;  In  re  Fdjamhe,  9  Beav.  402. 

(ic)  See  Ex  parte  Wilkiiison,  2  Coll.  92 ;  In  re  7Vy<w,  7  Beav.  .496  j 
•see  also  In  re  Jones ^  8  Beav.  479 ;  In  re  Harrison^  11  Beav.  57. 

[x)  In  re  Harding,  10  Beav.  250,  252;  In  re  Sladden,  10  Beav.  488 ; 
In  re  Welchman,  11  Beav.  319. 

{y)  In  re  SUrke,  11  Beav.  304  ]  specific  items  of  overcharge  must  be 
alleged  and  proved,  In  re  Thompson,  8  Beav.  237. 

{z)  In  re  Stirke^  ubi  supra,  and  In  re  Welchman,  1 1  Beav.  319  j  In  re 
Harrison,  11  Beav.  57 ;  as  to  the  meaning  of  the  words  '*  under  protest," 
see  8  Beav.  462. 

(a)  See  In  re  CatUin,  8  Beav.  121 ;  In  re  Bignold,  9  Beav.  270 ;  and  as 
to  payment  by  a  promissory  note,  see  Sayer  v.  Wagstaff,  5  Beav.  415;  In 
re  Currie,  9  Beav.  602 ;  see  also  Re  Harper  and  Jones,  10  Beav.  284. 

{b)  In  re  Stephen,  2  Phil.  562 ;  see  In  re  Wkilcombe,  8  Beav.  140. 

(e)  In  re  Rhodes,  8  Beav.  224 ;  see  2  Ph.  575 ;  and  see  In  re  Thompsont 
8  Beav.  237;  In  re  Beale,  11  Beav  600. 
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client  ;{d)  so  that  if  a  purchaser  has  agreed  to  pay  the  ^^^  ^"^' 
vendor's  costs,  the  vendor's  solicitor,  upon  taxation  on  the 
petition  of  the  purchaser,  will  be  allowed  costs  properly 
incurred  as  between  himself  and  the  vendor,  although 
they  may  have  been  improperly  incurred  as. between  the 
vendor  and  the  purchaser :  so  also,  as  in  an  ordinary  case«  * 

special  circumstances  must  be  proved  if  the  bill  has  been 
paid,  although  the  payment  were  by  the  iiaipediate 
client  («)  and  the  lapse  of  twelve  months  since  payment 
precludes  taxation  under  the  act ;(/)  aud  a  bill  cannot  be 
taxed  at  the  instance  of  a  person  who,  under  no  previous 
liability,  voluntarily  pays  it.(g')  A  bill  when  delivecpd  is 
prima  facie  binding  on  the  solicitor  for  the  purposes  of 
taxation,  and  he  is  not  entitled,  as  of  course,  either  on  the 
one  hand  to  reduce  the  demand,(A)  or,  on  the  other,  to  in- 
crease the  rate  of  charges  ;(i)  but  he  may  obtain  leave  to 
carry  in  an  additional  hill  of  items  accidentally  omitted.(A) 
It  has  been  recently  held  that  vnder  this  act  a  country 
solicitor  can  procure  the  taxation  of  the  charges  of  his 
town  agent  :{l)  but  it  does  not  authorize  the  taxation  of  ■  ^ 
the  fees  of  the  steward  of  a  manor,  (who  is  a  solicitor,) 
in  respect  of  matters  in  which  he  acts  only  as  a  stew- 
ard.(m) 

*And  the  court  may,  under  its  general  jurisdiction,  order  [♦343] 
taxation  of  a  bill  consisting  wholly  or  in  part  of  convey-  JSd'^i'r 
ancing  costs,  if  the  solicitor  refuse  to  deliver  up  deeds  §fct*Sfif'Sl 

,  ...  ^     /•  au      licitor  claim 

and  papers  m  his  possession  except  upon  payment  of  the  aiien  onpa- 

VII  /\  pem  for  kw 

^    '  Coats  of  con- 

Lastly,  under  this  head,  we  may  remark  that  the  8  and  veyance  an- 

{d)  See  In  re  Jones,  8  Beav.  479  ;  In  re  JPyson,  9  Bear.  117;  In  re  Big- 
noldj  9  Beav.  269 ;  In  re  Harrison,  10  Beav.  57. 
(e)  In  re  Bentiett,  8  Beav.  4G7. 

(/)  In  re  Doiones,  5  Beav.  425;  In  re  Massetj,  8  Beav.  458. 
(fir)  Re  Becke  and  Flower,  5  Beav.  406. 
(A)  In  re  Carven,  8  Beav.  436. 

(i)  S.  C,  and  In  re  Wells,  ih.  416 ;  In  re  WaUers,  9  Beav.  399. 
{k)  In  re  Walters,  vJbi  supra. 
(/)  Smith  V.  Diines,  13  Jur.  Exch.  518. 
(?»)  Allen  V.  Aldridge,  5  Beav.  401, 
(/O  In  re  Mnrray,  1  Riiss.  519 ;  In  re  Rice,  2  Keen,  181. 
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ch^  m  9  Yict  c.  119,(a)  enacts  that  in  taxing  any  bUl  for  pre- 
vic  %*^i9  P^^^S  ^^^  ezecuting  any  deed  uncler  thai  acif  it  shall  be 
ioie^  wfS  Istwful  for  the  taxing  oflGicer,  and  he  is  thereby  required, 
AST^ibw^  in  estimating  the  proper  sum  to  be  chained  for  such  trans- 
Suii^'^  action  to  ccH^ider,  not  the  length  of  such  deed,  but  on/jf 
•  the  skill  and  labor  employed,  and  responsibility  incurred 

in  the  preparation  thereof:  an  enactment  which  in  prin- 
ciple is  unexceptionable,  but  in  theory  throws  a  most 
heavy  responsibility  upon  the  taxing  masters :  it  is,  how- 
ever, believed  that  their  duties  under  the  act  have  practi' 
cally  been  hitherto  far  from  onerous. 
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•CHAPTER  XIY. 

AS  TO  THE  EFFECT  OF  THE  CONVEYANCE  ON  THE  RELA- 
TIVE RIGHTS  OF  VENDOR  AND  PURCHASER. 

1.  Vendor^s  lien  on  estate  for  unpaid  purchase-money. 

2.  Whether  he  has  any  remedy  if  estate  has  been  sold 
at  under  value :  or  m^re  has  been  conveyed  than  was  in- 
tended. 

3.  His  right  of  pre-emption  under  Lands  Clauses  Con- 
solidation Act^  1845. 

4.  His  remedies  at  law  and  in  equity  on  purchaser's 

covenants. 

5.  Purchaser's  remedies  on  vendor's  covenants. 

6.  His  remedy  in  equity  under  special  circumstances 
if  title  defective, 

7.  His  right  to  pay  off  incumbrances  out  of  purchase- 
money. 

8.  His  remedy  in  equity  if  he  buy  his  own  estate,  ^c. : 
— or  if  lands  are  omitted  from  conveyance — and  as  to 
further  assurance  in  equity  and  by  statute. 

9.  As  to  his  general  rights  and  liabilities  under  the 
conveyance. 

(1.)  The  conveyance,  if  purporting  to  cooiprise  "  all 

(o)  As  to  which,  vide  supraj  p.  247. 
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the  estate  and  interest"  of  a  conveying  party  in  the  pro-  ^^p-  ^"^- 
party,  will  not  be  restricted  in  its  operation  by  the  circum- 
stance of  his  having  concurred  therein  in  any  particular 
and  specified  character.(a) 

In  the  absence,  however,  of  an  express  agreement,  and  J^J^^^" 
of  those  circumstances  from  which  the  court  can  imply  pioi»2?"* 
*an  intention  to  the  contrary,  the  vendor,  notwithstanding  ^'fioA^-i 
the  execution  of  the  conveyance  which  contains  the  above 
expressions  and  acknowledges  payment  of  the  purchase- 
money  and  bears  an  indorsed  receipt  for  the  amount,  and 
notwithstanding  delivery  of  possession  to  the  purchaser, 
retains  an  equitable  lien(6)  upon  the  estate,  whatever  may 
be  its  tenure,  for  all  or  such  part  of  the  purchase-money 
as  in  fact  remains  unpaid  :(c)[l]  and  such  lien  is  valid  J;**"  J^"** 
against  volunteers,  creditors,  (whether  claiming  under  a  ^^®"*- 
composition  deed,  or  in  bankruptcy,Xci)  and  sub-purcha- 
sers with  notice,  claiming  under  the  first  purchaser  :{e) 
and  a  sub-purchaser,  even  without  notice,  is  postponed 
unless  he  has  the  legal  estate,(/)  or,  (in  the  opinion  of 
Sir  E.  Sugd€7i^){g)  the  deeds :  it  has  even  been  held,  in 
a  recent  case,  that  a  sub-purchaser  or  mortgagee  acquir- 
ing the  legal  estate,  but  neglecting  to  ask  for  the  deeds, 

(a)  Drew  v.  Sari  ofNarbury,  3  Jo.  &  Lat  367. 

(b)  As  to  the  distinq^ion  between  the  vendor's  lien  and  the  right  of  stop- 
page in  iransUu  on  a  sale  of  personal  chattels ;  see  McEwan  v.  Smithy  2 
H.  L.  C.  309. 

(c)  See  WiTUer  v.  LordAnsont  3  Russ.  488;  and  see  the  judgment  in 
Mackreth  y.  Symvums,  15  Ves.  336,  where  the  earlier  cases  are  cited. 

{d)  See  Faioell  v.  Heelis^  Amb.  724 ;  Blackburn,  v.  Gregson^  1  Bro.  C.  C. 
420;  Bowles  y.  Rogers,  died  6  Yes.  Bb. 
(e)  15  Ves.  337, 341. 

(/)  See  Mackreth  v.  Symmons^  15  Ves.  3;i9. 
(g)  Sug.  881 ;  but  see  Manningford  v.  ToUman,  1  Coll.  670,  ei  qu, 

fl]  See  Cole  v.  ScoU,  S  Wash.  Rep.  141 ;  MeTears'  lessees  v.  BuUorf,A 
Yeates,  300 ;  Kennedy  v.  Woodfdk,  3  Ha3rw.  197 ;  Cox  v.  Fenwicky  3  Bibb, 
183 ;  Hatcher  v.  Hatcher,  \  Rand.  53 ;  Ridgely  v.  Carey,  4  Har.  &  M*Hen. 
167;  Ctarson  v.  Qreen,  1  John.  Ch.  Rep.  308;  GUTnan  v.  Brown,  1  Mason's 
Rep.  192 ;  S.  C,  4  Wheat.  255 ;  Irvine  v.  CampbeU,  6  Binn.  1 18 ;  WiUiams 
V.  Price,  5  Munf.  Rep.  507 ;  Stcnffer's  lessee  v.  Colen^an,  1  Yeates,  393 ; 
White  V.  Cassanave,  1  Har.  &  Johns.  106. 


1 


34;T  EFFECT  OP  CONVEYANCE  OX  RELATIVE 


XIV. 


is  to  be  postponed  to  the  original  vendor  who  holds  them 
as  a  security  for  his  unpaid  purchase-nioney.(A)[2] 

.(4)  WarikUgUm  v,  Morgan,  16  Sim.  517. 

[2]  Tlie  Tendor  of  land  has  a  lien  on  the  land,  for  the  amount  of  the 
porchaae-monejr,  not  only  against  the  vendee  himself,  and  his  heirs  and 
other  privies  in  estate,  bat  also  against  all  sabseqaent  parchaser>>  having 
notice  that  the  porchase-monej  remains  unpaid.  Gantm  v.  Green,  1  John. 
Ch.  Rep.  90B ;  Ckamfian  y.  Bromon^  6  John.  Rep.  402, 403 ;  Bai^  v,  Ctretn- 
leaf,  7  WheaL  Rep.  46 ;  McUam  y,  McLdiand,  10  Peters'  Rep.  625.  To 
this  extent,  the  vendee  becomes  a  trustee  for  the  vendor ;  as  do  also  his 
heirs,  and  all  other  persons  claiming  under  them,  with  such  notice.  The 
vendor's  Ilea  attaches  to  the  estate  equally,  whether  it  be  actually  con- 
veyed, or  only  be  contracted  to  be  conveyed.  It  has  been  said  that  the 
creation  of  snch  a  trust  is  opposed  to  the  statute  of  frauds.  ''  But,"  says 
Story,  (2  Story's  Eq.  Juris.,  sec.  1218,)  "  whatever  may  be  the  original 
force  of  such  an  objection,  the  doctrine  is  now  too  fairly  established  to  be 
shaken  by  any  mere  theoretical  doubts.  Ckinrts  of  equity  have  proceeded 
upon  the  ground,  that  the  trust  being  raised  by  implication,  is  not  within 
the  purview  of  that  statute ;  but  is  excepted  from  it.  It  is  not,  perhaps, 
so  strong  a  case  as  that  of  a  mortgage  implied  by  a  deposit  of  the  tiile 
deeds  of  real  estate  which  seems  directly  against  the  policy  of  the  staute, 
but  which,  nevertheless,  has  been  imhesitatingly  sustained.  The  principle 
npon  which  coons  of  equity  have  proceeded  in  establishing  this  lien,  in 
the  nature  of  a  trust,  is,  that  a  person  who  has  gotten  the  estate  of  another 
ought  not,  in  conscience,  as  between  them,  to  be  allowed  to  keep  it,  and 
not  to  pay  the  full  consideration  money.  A  third  person,  having  full 
knowledge  that  the  estate  has  been  so  obtained,  ought  not  to  be  permiittil 
to  keep  it,  without  making  such  payment;  for  it  attaches  to  him  also,  as 
a  matter  of  conscience  and  duty.  It  would  otherwise  happen  that  the 
vendee  might  put  another  person  into  a  predicaxnent  better  than  his  own, 
with  full  notice  of  all  the  facts." 

The  burden  of  proof  is  on  the  purchaser  to  establish,  that  in  the  partic- 
ular case,  the  vendor's  lien  has  been  intentionally  displaced,  or  waived 
by  the  consent  of  the  parties.  Garson  v.  Green,  1  John.  Ch.  Rep.  308, 309. 
The  difficulty  lies  in  determining  what  circumstances  are  to  be  deemed 
sufficient  to  repel  or  displace  the  lien,  or  to  amount  to  a  waiver  of  it. 
This  is  left  in  such  a  state  of  uncertainty,  that  Lord  EUdon,  in  Mackrttk 
V.  Sifmmons,  15  Yes.  340,  did  not  hesitate  to  say  that  it  would  have  been 
better  at  once  to  have  held  that  the  lien  should  exist  in  no  case,  and  that 
the  vendor  should  suffer  the  consequences  of  his  want  of  caution  ;  or  to 
have  laid  down  the  rule  the  other  way,  so  distinctly  that  a  purchaser 
night  be  aUe  to  know,  without  the  judgment  of  a  court,  in  what  cases  it 
would,  and  in  what  it  would  not  exist.  If,  upon  the  face  of  the  convey- 
ance, the  consideration  is  expressed  to  be  paid,  and  even  if  a  receipt  there- 
for is  indorsed  upon  the  back  of  it,  and  yet,  in  point  of  fact,  the  purchase 
money  has  not  been  paid,  the  lien  Is  nut  gone ;  but  it  attaches  against  the 


RIGHTS  OF  VENDOR  AND  PURCHASER,  •       "3^ 

If,  however,  the  vendor,  having  conveyed  the  estate  to  cHup^xir, 
the  purchaser,  retain  the  title  deeds,  the  latter  can  recover  JJJf  t"ui'^"" 
them  at  law,  notwithstanding  that  the  purchase-money  ****•''*•'• 
he  unpaid,  unless  the  conveyance  has  been  executed  as 
an  escrow,  to  be  delivered  on  payment  of  the  money.(i) 

The  lien  is  not  in  the  nature  of  an  "express  trust " I'^^V"  "** 
•within  the  25th  sec.  of  the  3  and  4  Will.  IV.  c.  27  ;  and  ^li^^'^ 
is  therefore  barred  by  the  40th  section  after  twenty  years      ^      ^ 
from  the  day  fixed  for  payment ;  there  having  been  no 
interim  payment  nor  written  acknowledgment  of  title.(^*) 

(i)  Gofldc  V.  BurUm,  11  Jur.  851,  in  which  see  the  remarks  made  by 
the  court  upon  Mr.  Justice  Holroyd's  dictum  in  Esdaile  v.  OxeT^ham,  3  B. 
&C.  229. 

(k)  To/ty.SlepAe7Uon,lll&,l. 

vendee  and  all  persons  claiming  as  volmiteers,  or  with  notice  under  him. 
2  Story's  Eq.  Juris.,  sec.  1225. 

In  the  case  of  a  particular  assignment  to  specified  creditors,  for  their 
particular  security  or  satisfaction,  if  a  conveyance  of  the  property  has 
been  actually  made,  and  they  have  no  notice  of  the  purchase-money  being 
unpaid  to  the  vendor,  they  are  deemed  entitled  to  the  same  equities  as  any 
other  bona  fide  particular  purchasers.  Mitford  v.  MUford,  9  Ves,  100 } 
Bayley  v.  Greenleaf,  7  Wheat.  Rep.  56, 57. 

If  the  consideration  of  the  conveyance  is  a  covenant  to  pay  an  annuity 
to  the  vendor,  and  another  covenant  to  pay  a  part  of  the  money  to  third 
persons,  the  latter,  not  being  parties  to  the  conveyance,  will  not,  generally, 
have  any  lien  thereon  fw  the  payment  of  such  money;  for  they  stand  in 
no  privity  to  establish  a  lien.    3  Story's  Eq.  Juris.,  sec.  1233. 

Where  a  lien  covers  several  parcels  of  land,  and  the  owner  thereof  sub- 
sequently conveys  some  of  the  parcels  to  difierent  purchasers  or  incum- 
brancers, the  general  rule  is  that  where  there  is  a  lien  upon  difierent  par- 
cels of  land,  for  the  pa3rment  of  the  same  debt,  and  some  of  those  lands 
still  belong  to  the  person  who,  in  equity  and  justice,  owes,  or  ought  to 
pay  the  debt,  and  other  parcels  of  the  land  have  been  transferred  by  him 
to  third  persons,  his  part  of  the  land,  as  between  himself  and  them,  shall 
be  primarily  chargeable  with  the  debt.  If  he  has  sold,  or  transferred  dif> 
ferent  parcels  of  the  land  at  difierent  times,  to  difierent  persons,  as  incum- 
brancers or  purchasers,  as  between  themselves,  they  are  to  be  charged  in 
the  reverse  order  of  the  time  of  the  transfers  to  them ;  in  other  words  the 
parcels  last  sold  are  to  be  first  charged  to  their  fuU  value,  and  so  back* 
wards,  until  the  debt  is  fully  paid.  2  Story's  Eq.  Juris.,  sec  1233.  Story, 
however,  doubts  whether  this  last  position  is  maintainable  upon  principle. 
On  the  contrary,  he  thinks  there  is  strong  ground  to  contend  that  the  orig*> 
inal  incumbrance  or  lien  ought  to  be  borne  rateably  between  them,  ac- 
cording to  the  relative  values  of  the  estates.  "  And  so,"  he  remarks,  "  the 
doctrine  has  been  asserted  in  the  ancient,  as  well  as  the  modem  EogHsh 
case.s,  on  the  subject.    lb. 
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ft. 

Q>*p-  ^^^'      It  would  appear  to  be  assignable  by  parol,(Z)  but  the 

ifl  aasignabie  assiguee  will  take  subject  to  any  prior  equitable  incum- 
brances created  by  the  vendor.(fn) 

SJTiJin!*^  And  it  appears  to  be  the  result  of  the  modern  autbori- 
ties(7t)  that  where  the  vendor's  claim  is  satisfied  out  of  the 
personal  estate  of  a  deceased  purchaser,  equity  will,  by 
marshalling  the  purchased  estate  and  the  personal  estate, 
give  the  benefit  of  the  vendor's  lien  to  simple-contract 
creditors  and  legatees  of  the  purchaser,  if  he  have  died 
intestate  as  respects  the  purchased  estate ;  and  to  simple- 
contract  creditors,  but  not  to  legatees,  if  the  estate  be  de- 
vised.[l] 

laiostbytaic.      When  the  vendor  takes  an  independent  security  for 

Ingindepend'  ^  ' 

ent  security,  payment,   this  will,  as  a  general(o)  but  not  universal 
rule,(p)  amount  to  an  abandonment  of  the  lien  ;  as  when 
he  takes  a  security  upon  stock,  (9)  or  a  mortgage  of  an- 
other estate  ;(r)  so,  taking  a  mortgage  of  part  of  the  sold 
'  estate  is  an  abandonment  of  his  lien  as  respects  the  re- 

sidue ]{s)  and  taking  a  mortgage  upon  the  estate  for  a 
part  only  of  the  unpaid  purchase-money,  is  an  abandon- 
ment of  the  lien  for  the  balance.(^)[2] 

(0  Dryden  v.  FVost,  3  Myl.  &  Cr.  670. 

(w)  Lacey  v.  Ingle,  2  Ph.  313 ;  and  see  Mangles  v.  Dixon,  1  Mac.  & 
G.437. 
(n)  See  Sug.  878,  and  cases  cited, 
(o)  Sug.  862. 
Ip)  15  Ves.  348. 
(y)  Nairn  v.  Prtncse,  6  Ves.  753. 
(r)  See  6  Ves.  760. 
(5)  Capper  v.  SpoUiswoode^  Taml.  21. 
(0  Bond  V.  Kent,  2  Vem.  281. 


[1]  So,  if  a  subsequent  incumbrancer  or  purchaser  from  the  yendee  is 
compelled  to  discharge  the  lien  of  the  vendor,  he  will,  in  like  manner,  be 
entitled  to  stand  substituted  in  his  place,  against  other  claimants  under 
the  Tendor  on  the  estate,  and  to  have  the  assets  marshalled  in  his  favor. 
2  Story's  £q.  Juris.,  sec.  1227. 

[2]  The  taking  of  a  security  for  the  pa3rment  of  the  purchase-money,  is 
not,  of  itself,  a  positive  waiver  or  extinguishment  of  the  lien.  It  has  been 
deemed,  at  most,  no  more  than  a  presumption,  under  some  circumstances, 
of  an  intentional  waiver  of  the  lien ;  and  not  as  conclusive  of  the  waiver. 
And,  if  a  security  is  taken  for  the  money,  the  burden  of  the  proof  lies  on 
the  vendee  to  show  that  the  vendor  agreed  to  rest  on  that  security,  and  to 


I 


§ 


RIGHTS  OP  VENDOR  AND  PURCHASER.  346  * ' 

But  he  will  not  be  held  to  have  abandoned  his  lien  from  ^^9-  ^'v-    /  *  r   * 
the  sole  fact  of  his  taking  any  document  which  merely  Bm  not  bjiV '    * 

°  '  '    taking  Dote,  A 

evidences,  or  facilitates   the  enforcement  of  his  claim  ***"y«o5Srf^  ^ ' 
•against  the  purchaser ;  e.  g.  b.  promissory  note,  or  biH'of  although  pay*  ^i 
exchange,  or  bond  :(u)  nor  is  it  material  that  the  money  S't»  '^lefer-  -   «^  * 
is  to  remain  unpaid  for  a  ^specified  period,  e.  g.  the  life  of  '      * 

the  vendor.(v) 

And  as  promissory  notes  and  bills  of  exchange  are  con-  or  third  pu-    • 
sidered  merely  as  a  mode  of  payment,(ir)  it  seems  that  if  note  or  bm. 
a  third  person  join  in  them  as  surety,  this  will  not  affect      "    '   '  -j^ 
the  lien.(ar)[l]  ;    ^ 

Whether  the  lien  would  be  affected  by  taking  a  bond  or  2^2?*"*^' 
covenant  from  a  third  person,  appears  to  be  undecided  ;(y)  K^Jf  ^Jjj^ 
but  probably  such  would  be  the  case.(2r)[2]  *  '  '• 

(u)  Winter  v.  Lard  Anson,  3  Rnss.  488,  490. 
(t?)  S.  C. 

\w)  15  Ves.  349 ;  see  TTeed  v.  CamOhers,  3  Y.  &  C.  C.  C.  31. 
(x)  Hughes  Y.  Kearney,  1  Sch.  &  Lef.  132,  136 ;  'Grant  v.  Mills,  3  Yes. 
&  B.  306. 
.  (y)  2  Yes.  &  B.  309.  (z)  Cood  v.  Cood,  10  Price,  109 ;  Sug.  860. 


^ 


discharge  the  land.  Even  the  taking  of  a  distinct  and  independent  secu- 
rity has  been  deemed  not  to  be  conclusive  evidence  that  the  lien  is  waived. 
The  taking  of  bills  of  exchange  drawn  on  and  accepted  by  a  third  person, 
or  by  the  purchaser  and  a  third  person,  has  also  been  deemed  not  to  be  a  7 
waiver  of  the  lien,  but  to  be  merely  a  mode  of  payment.  And  in  general, 
where  a  bill,  note,  or  bond  is  given  for  the  whole  or  a  part  of  the  pur- 
chase-money, the  vendor  does  not  lose  his  lien  for  so  much  of  the  pur- 
chase-money as  remains  unpaid,  even  though  it  is  secured  to  be  paid  at 
a  future  day,  or  not  until  aAer  the  death  of  the  purchaser.  2  Story's  Eq. 
Juris.,  sec.  1226. 

[IJ  In  this  case,  a  receipt  was  given  for  the  whole  purchase-money,  but 
part  was  retained,  and  a  promissory  note  given  for  it,  to  a  trustee  for  the 
vendor,  there  being  debts  affecting  the  estate,  the  amount  of  which  was 
not  ascertained.  Held  that  it  lay  on  the  purchaser  to  show  that  the  ven- 
dor agreed  to  vest  on  the  collateral  security.  Prima  facie,  the  purchase- 
moQey  is  a  lien  on  the  lands.  In  this  case,  the  purchaser's  note  was  noth- 
ing but  a  mere  memorandum,  put  into  the  hands  of  a  trustee,  to  enable 
the  purchaser  first  to  pay  off  incumbrances,  and  then  to  be  subject  to  an 
account,  and  the  balance  only,  to  be  received  by  the  vendor.  It  could  not 
be  considered  that  the  vendor  relied  on  it  oi  a  uewriiy.  Suppose  bills 
given  as  part  of  the  purchase-money,  and  suppose  them  drawn  on  an  in- 
solvent house,  shall  the  acceptance  of  such  bills,  discharge  the  vendor's 
lien  1  They  are  taken,  he  added,  not  as  a  security,  but  as  a  mode  of  pay- 
ment. 

[*2]  In  this  case,  a  purchaser  borrowed  part  of  the  purchase-money  of  a 
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«  •      Chap.  XIV.      Where  the  sale  was  expressed  to  be  made  in  considera- 

•  if?<S5«y-^*  ^^^*  ^f  '^®  purchaser's  subsequent  covenant  to  pay  an  an- 

'  1.  *     ^n^^'    nnity  and  a  gross  sum  of  3000/.  in  the  event  of  his  own 

^    tiSi  ofcS>T«.  marriage,  there  was  held  to  be  no  lien  upon  the  estate  for 

'"''  the  300W.  :(o)[3]  upon  this  decision  it  may  be  remarked, 

(a)  Clarke  v.  Hayle,  3  Sim.  490. 

■ 

third  person,  which  he  paid  to  the  seller,  and  all  parties  joined  in  a  deed 
*•       .         which  stated  the  transaction,  and  by  which  the  purchaser  gave  a  security 
4        '    '  on  the  estate  to  the  lender,  for  the  money  advanced.    Held  that  by  the  as- 

sent of  the  seller  to  this  transaction,  he  lost  his  lien,  at  least  as  against 
the  mortgagee.  And  in  the  same  case,  it  appeared  that  several  persons 
agreed  to  join  with  the  purchaser  in  bonds  to  secure  the  residue  of  the 
purchase-money,  and  the  agreement  was  recited,  and  they  were  made 
parties  to  the  deed  executed  upon  the  sale,  although  it  is  not  stated  in  the 
report  whether  they  entered  into  any  covenant  by  the  deed.  It  is  not  clear 
that  the  court  decided  this  further  point,  but  it  remarked  that  there  was 
this  material  difference  in  the  facts,  between  this  case,  and  those  in 
Mackretk  v.  SymmoTis;  there  the  bond  was  taken  by  the  original  seller  of 
the  estate,  from  the  purchaser  alone ;  here  he  took  a  bond  with  sureties. 
There  seems  to  be  but  little  doubt,  that  if  the  court  did  not  decide  that  no 
lien  existed,  it  would  have  so  decided,  if  the  question  had  been  properly 
before  it. 

[3]  In  the  case  of  Clarke  v.  Royle,  which  is  here  cited,  the  conveyance 
recited  a  contract  by  A.  to  convey  to  B.,  in  consideration  of  the  latter  en- 
tering into  covenants  for  payment  to  A.,  during  his  life,  of  an  annuity  of 
60/.,  and  also,  of  his  entering  into  the  other  covenants  aAer  contained,  and 
then,  in  consideration  of  these  covenants ;  A.,  the  owner,  conveyed  the  es- 
tate to  B.  in  fee ;  and  B.  covenanted  with  A.  to  pay  him  an  annuity  of  €(W. 
for  his  life,  and  in  case  he,  B.,  should  marry,  he,  his  heirs,  dtc.  would 
pay,  as  A.  should  think  proper,  30002.  unto  a  certain  person  named  in  the 
deed.    And  it  was  held  that  the  purchaser  had  no  lien  for  the  annuity  and 
that  there  was  none  for  the  30002.    The  vice  chancellor  said,  here  the  par- 
ties expressly  recite,  that  A.  had  agreed  to  convey  the  estates  to  B.,  in 
consideration  of  his  entering  into  the  covenant  for  payment  of  the  annuity, 
and  in  consideration  of  his  entering  into  the  other  covenant  thereafter 
contained.    So  that  the  release  states  distinctly  the  two  circumstances  that 
form  the  consideration ;  and  then  it  is  witnessed,  that  in  consideration  of 
the  covenants  of  B.  in  the  indenture  contained,  A.  conveys  the  premises 
to  him.    And  then  it  is  further  witnessed,  that  in  pursuance  of  the  agree- 
ment on  the  part  of  B.  for  entering  into  such  covenants,  as  aforesaid,  &c. 
So  that  the  deed  plainly  marks  out  that  the  consideration  on  the  one  side, 
was  the  conveyance  of  the  estate,  and  on  the  other,  the  entering  into  the 
covenants.    Then  why  was  he  to  declare,  that  in  respect  of  this  annuity, 
and  of  the  sum  which  was  payable  on  a  contingency,  and  which  therefore 
never  might  be  payable,  there  was  to  be  a  lien  on  the  purchased  estates  % 
Why  should  he  go  farther  than  any  of  the  cases  that  had  been  hitherto 
decided  upon  the  subject  of  lien  on  purchased  estates,  and  do  that  which 
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that  the  nature  of  the  consideration,  and  the  fact  of  a  co- 
venant being  taken,  furnishes  strong  arguments  in  favor 
of  an  intention  to  abandon  the  Uen  as  respects  the  3000Z. ; 
for  the  existence  of  a  lien  for  a  gross  sum,  the  payment  of 
which  might  remain  contingent  during  the  life  of  the  pur- 
chaser, and  which  depended  upon  an  event  the  probabili- 
ties of  which  were  not  matters  of  calculation  and  which 
could  not  have  been  guarded  against  by  any  scheme  of 
insurance,  would  have  left  the  estate  in  his  hand  inalien- 
able except  at  a  most  serious  sacrifice. 

So,  where  a  daughter,  on  the  eve  of  marriage,  sold  to 
her  father  her  reversion  of  an  estate,  and  the  conveyance 

appeared  to  be  contrary  to  the  intention  of  the  parties  ?  He  considered 
that  this  case,  was  decided  by  the  authority  of  Winter  v.  Lard  Anson, 
When  this  case  was  decided,  it  seems  not  to  have  been  known  that  Winter 
v.  Lord  Anson^  had  been  reversed,  and  therefore,  was  no  longer  an  autho- 
rity in  support  of  the  view  taken  by  the  court ;  and  it  has  been  supposed 
to  follow,  that  the  case  of  Clarke  v.  JRoyle,  was  not  itself,  an  authority. 

As  to  this  matter,  Sugden  (Sug.  on  Vend,  vol.  3,  p.  1^)  says :  "  The 
fault  in  the  reasoning  of  the  vice  chancellor,  appears  to  be,  that  he  placed 
the  case  upon  grounds  which  did  not  exist.  He  put  it,  as  in  effect,  a  case, 
where  the  conveyance  was  in  consideration  of  a  covenant  in  a  deed  to 
pay  the  price  at  the  future  period.  But  although  the  conveyance  was  in 
pursuance  of  the  agreement,  yet  it  did  not  refer  to  it,  and  his  reasoning 
therefore,  would  apply  to  nearly  every  case ;  for,  in  general,  the  agree- 
ment to  take  a  bond,  or  other  security,  precedes  the  conveyance,  although 
in  the  latter  the  money  is  expressed  to  be  paid.    Indeed  the  agreement  in 

Winter  v.  Lord  Anson^  was  to  accept  a  bond  and  not  a  covenant.  But  this 
would  not  shake  the  decision  in  Clarke  v.  Boyle ;  for  there,  the  very  case 
arose  which  was  assumed  to  exist  in  Winter  v.  Lord  Anson.  The  con- 
veyance really  was  made  in  consideration  of  covenants  entered  into  by  the 
same  deed  for  payment  of  the  priee ;  and  it  may  be  considered  against  the 
bearing  of  such  a  security  for  the  purchase-money,  to  raise  another  upon 
the  estate  itself,  by  implication  from  the  very  transaction.  There  is  a 
marked  distinction  between  a  conveyance  as  for  money  paid,  with  a  se- 
parate security  for  the  price,  whether  by  covenant,  bond,  or  note,  and  a 
conveyance  expressed  to  be  in  consideration  of  covenants,  which  the  pur« 
chaser  enters  into  by  the  deed  itself.  The  price  too,  might  never  become 
payable,  and  it  appears  not  to  have  been  strictly  a  sale,  for  no  sale  is  re- 
cited, and  the  two  parties  bore  the  same  surname,  and  the  3000/.  was  only 
to  be  payable,  in  case  the  man  to  whom  the  estate  was  conveyed,  married, 
and  then,  not  to  the  former  owner,  but,  although  by  his  direction,  to  third 
persons  evidently  relations.  It  was  partly  in  the  nature  of  a  purchaser, 
and  partly  a  family  transaction,  and  the  learned  judge  appears  to  have 
come  to  a  just  conclusion,  which  the  reversal  of  the  original  decree  ii^ 

Winter  v.  Lord  Anson,  does  not  seem  to  disturb." 
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the  sum  be- 
ing  payable 
upon  an  in- 
calculable 
contingency. 


t     ■ 


•  * 


Orifcdbv^- 
^ce^ez- 
preadrin 
coomera- 
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ct^P'^^^-  was  expressed  to  be  in  consideration  of  the  sum  of  3000/. 
don  of  a      secured  to  her  upon  the  terms  mentioned  in  a  bond  of 

bond.  * 

r«34gi      *even  date,  and  the  indorsed  receipt  was  for  "  a  bond  for 
the  sum  of  3000/.,  being  the  full  consideration  within  ex- 
pressed to  be  given  ;"  the  bond  being  in  fact  for  securing 
to  her  an  annuity  of  100/.  during  the  joint  lives  of  herself, 
her  husband  and  father,  and  for  payment  of  a  sum  of 
3000/.  in  certain  contingencies  depending  upon  lives  and 
.  ,  ^  •       the  existence  of  issue,  and  subject  to  a  proviso  avoiding 
the  bond  (as  regarded  the  3000/.)  in  the  event  of  the  father 
by  deed  or  will  making  a  certain  specified  provision  for 
fiis  daughter  or  her  husband,  it  was  held  that  no  lien  upon 
the  estate  was  intended  to  or  did  exist.(6)[l] 
SSdby  ^'      ^^^  ^*®*  ^^^  decisions,  it  is  submitted,  hardly  establish 
SSJeylSw  that  the  lien  would  be  discharged  by  the  mere  fact  of  the 
■idoflitio^'Sf  conveyance  being  expressed  to  be  made  in  consideration 
orbood;      of  a  boud  or  covcnant  for  payment  of  a  gross  sum  in  all 
events ;  the  sum  being  in  fact  so  made  payable ;  indeed, 
Parrott  v.  Sweetland  appears  to  have  been  considered 
rather  as  a  case  of  family  arrangement  than  an  ordinary 
or  If  bond  be  transaction  between  vendor  and  purchaser  ;(c)  and  Clarke 
pJiSSSi"*  v«  Roy^  partook  of  the  same  character ;  they  may,  how- 
Mi?<LcSul  ever,  it  is  conceived,  induce  a  doubt  whether  Winter  v. 
gen^  ""    Lord  Ans(m{d)  would  be  an  authority  for  the  existence  of 
the  lien  where  a  vendor  takes  a  bond  for  a  future  consi- 
deration payable  upon  incalculable  contingencies. 
Bjj}dfor»-      If,  however,  the  consideration  be  payable  upon  a  cal- 
STiSbuc^-  ^"1*^^^®  contingency,  it  appears  that  taking  a  bond  or  co- 
SfX;Sd*l  venant  for  its  payment  would  not  affect  the  lien ;  this 

9enMe. 


(ft)  ParroU  y.  SweeOand,  3  Myl.  &  K.  655. 

(c)  See3Myl.  &K.  664. 

(d)  3  Ross.  488. 


[1]  Upon  an  appeal  in  this  case,  the  decree  was  affinned,  upon  the 
ground,  that  the  husband  was  content  to  accept  the  bond,  as  the  fortune 
of  his  wife— that  it  was  a  sort  of  family  arrangement— that  the  receipt 
was  for  the  bond,  ahd  not  for  the  3000Z.  and  the  parties  were  bargaining 
for  a  security  and  not  for  a  stipulated  sum,  and  no  question  of  lien  arose, 
because  the  purchaser  had  actually  received  the  consideration,  that  is,  she 
was,  in  effect,  paid  by  the  receipt  of  the  bond. 
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conclusion  seems  to  be  warranted  by  those  cases  upon  j^p-^'^- 
sales  in  consideration  of  an  annuity  next  adverted  to. 
The  authorities  seem  to  show,  that  in  the  absence  of  i^«nfor 

'  ^  aoDuit^r  con- 

special  circumstances,  a  vendor  who  sells  in  considera-  Jfot^^ecSd^'' 

tion  of  even  a  life  annuity,  retains  a  lien  upon  the  estate,  ^y^^^'* 
although  he  take  a  bond  or  covenant  for  payment ;  this 
•was  decided  in  Tardiffe  v.  Scrughan  \[e)  a  case  which,      [*349] 
although  doubts  have  been  entertained  respecting  it,(/)    ' 
is  considered  by  Sir  E.  Sugden  to  be  an  authority  \[g) 
and  his  opinion  has  been  recently  followed  by  Sir  James 
Wigram,  V.  0.,(A)  who,  however,  in  some  degree  ground- 
ed his  decision  upon  the  circumstance  of  the  purchaser 
having  covenanted' with  the  vendor  to  uphold  the  pro- 
perty. 

Where,  however  an  equity  of  redemption  was  sold  in  axcem  under 
consideration  of  two  annuities,  which  were  granted  and  cuowtaQcea, 
covenanted  to  be  paid  by  a  deed  of  even  date  with  the  ^J^Shct 
conveyance,  and  the  conveyance  was  expressed  to  be  made  ^^ 
by  the  mortgagor  and  mortgagee  in  consideration  of  the 
annuities  having  been  so  granted,  and  of  the  mortgage 
debt  having  been  paid  by  the  purchaser,  it  was  held,  that 
the  circumstance  of  the  separate  deed  being  taken  as  a 
security  for  the  annuities,  and  the  statement  of  the  con- 
sideration in  the  conveyance,  evidenced  an  intention  that 
there  should  be  no  lien  upon  the  estate.(i) 

So,  where  a  reversion  was  sold  in  consideration  of  im-  whether 
mediate  life  annuities,  which  were  secured  by  bond,  it  hoS  in  a 
was  considered  by  Lord  Eldon,  that  the  nature  of  the  es-  wTerMOQ. 
tate,  and  the  fact  of  a  bond  being  taken,  showed  that  the 
parties  did  not  intend  the  lien  to  subsist ;  the  annuities 
might  all  determine  before  the  reversion  fell  into  posses- 
sion ;  and  this,  coupled  with  the  fact  of  the  purchaser 
taking  the  bond,  showed  that  he  did  not  intend  the  lien 

(0  Cited  1  Bro.  C.  C.  423. 

(/)  See  15  Yes.  353 ;  3  Sim.  503 ;  but  see  13  Sim.  412. 

(^)  Sug.870. 

(A)  MattkewsY.  Bowler,  6  Ha.  110. 

(t)  Buckland  v.  PockneU,  13  Sim.  406. 


} 
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_^  OD  the  rerenioo  to  subsist  :(Xr][l]  but  the  ikriwin  is  dis- 
appoved  of  by  Sir  E.  SogdeD.  /  [2] 


(€)  See  MacJbra  r.  Sfwua^ms.  15  Yes.  351. 

(.';  Soz.  ^^9.  and  &xe.  *Jiax  die  sanK  ot;'n:ti3CB  so  :ke  existenee  d  tile 
l»en  existed  is  Pa^y-M  t.  ST>setU%d  uii  n^-'a.  viiiii  vas  a  case  of  a  sale 
of  a  rererfioo  in  o:xi5idera£kiQ  of  an  annoirr  and  a  groas  svs. 


[1]  The  (acts  of  this  case  were  these  :~A.  was  ii**!*****!  to  B.  upon 
bond,  in  which  C.  join^  as  a  sofccj  for  A.  A.  had  also  granted  anui- 
ties  secured  br  boods,  in  which  C.  had  also  ioioed  as  a  snretr.  in  the  re- 
salt,  a  rala?  was  pa:  upoo  the  annaities.  aai  it  was  agreed  btf  ten  A. 
the  debror  and  grantor,  and  C.  his  snretr.  that  the  latter  should  paj  the 
dehl,  and  ceep  down  the  annaities.  and  gire  an  indemnitr  against  them, 
and  that  a  shooM  paj  to  C.  the  am^in:  of  the  debt,  and  the  ralnatkn  of 
the  annairies  to  be  secored  bj  a  mortgage ;  so  Uiat  ther  agreed  to  change 
sitaatio!is,  C.  to  be  the  principal,  and  A.  to  be  the  soretj.  C.  gare  a  bond 
to  A.  to  indemniff  him  againM  the  annaities.  and  A.  ezecnted  a  mortgage 
in  iee  to  C.  to  weore  the  soms  agreed  npon;  so  that  the  estate  was  made 
a  securit  J  to  C.  for  the  debts  he  had  agreed  to  par,  and  the  ralne  of  the 
annaities,  jast  as  if  he  had  paid  them.  Aiterwaids,  A.  sold  the  rerersioa 
in  fee  of  his  estate,  after  his  own  life,  to  C,  at  a  price  composed  of  the 
principal  and  interest  secured  bf  the  mortgage ;  and  the  estate  was  con* 
rejed  by  him  to  the  use  of  himself  for  life,  remainder  to  C.  in  fee. 
Shofftl J  afterwards,  A.  and  C.  joined  in  the  conTcjance  to  a  third  paitj, 
to  secure  annaities  to  a  large  amotmt,  and  there  was  no  mention  of  anj 
intention  that  A.  ^oald  hare  a  lien.  C.  did  not  par  the  debt,  nor  did  he 
keep  down  the  annaities.  And  the  qoestion  was,  whether  there  was  a 
lien  on  the  estate  for  the  debt  or  annaities.  Ijotd  Ehkm  relied  npon  the 
circamstance  of  silence  as  to  the  debt,  and  the  indemnitj  taken  against 
the  annaities,  which  he  considered  rery  important;  he  was  persuaded 
that  A.,  in  regard  to  the  annaities,  intended  to  relj  entirdj  upon  C.'s  per- 
sonal secaritj,  and  that  that  was  the  conception  of  C.  abo.  He  thought 
it  material  that  the  parchase  was  of  the  rerersion  onlr  expectant  npon 
A.'s  life.  The  ralae  agreed  to  be  giren  for  the  annaities,  most  hare  ra- 
ried  from  time  to  time.  It  was  impossible ;  it  was  not  natnral  to  suppose 
that  A.,  selling  to  C.  for  the  price  of  annaities,  the  rerersion  which  might 
not  take  effect  in  possession,  imtil  all  the  annuitants  were  dead,  relied  on 
that  rerersion,  in  addition  to  the  indemnity  by  the  bond  giren  by  C.  for 
the  price  which  was  originaUy  secured  by  mortgage  to  C  as  if  actnaUy 
paid.  He  considered  it  difficult  to  ascertain  for  what  snm  the  lien  should 
be ;  it  could  not,  in  justice,  be  for  .the  original  sum.  Was  it,  he  asked, 
for  future  payments,  in  which  case  one  sum  being  paid,  it  would  not  at- 
tach ;  another  sum  not  being  paid,  it  would  attach ;  a  cha^e  upon  the  re- 
rersion arising  accordingly,  as  these  payments  were  or  were  not  made  1 
Lord  Eldon  thought  that  such  an  inference  could  not  be  drawn,  because 

[2]  Sngden  (3  Sug.  on  Vend.  p.  129)  remarks,  "  There  was  great  diffi- 
culty in  the  way  of  Lord  Eldon's  opinion,  for  he  admitted  that  the  inten- 
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•And  it  was  decided,  in  the  same  case,  by  Lord  Eldon,  ^*p-  ^^' 
that  the  nature  of  the  transaction  may  show  that  the  lien  ^^^1^^  to 

only  part  of 
unpaid 

the  conveyance  was  executed  without  the  least  notice  of  such  an  inten-  money, 
tion ;  and  although  the  security  taken  was  not  of  itself  sufficient  to  ex- 
clude the' purpose  of  such  a  lien,' yet  the  nature  of  the  subject,  connected 
with  the  fact  of  that  security  taken,  was  decisive  proof  against  such  an 
intention,  and  accordingly  A.  and  C.  joined  in  conveying  to  the  third 
party  to  secure  annuities,  without  the  least  reference  to  such  an  intention. 

tion  was  the  same,  both  as  to  the  debt  and  the  annuities,  but  with  regard 
to  the  former  he  thought  the  law  well  settled,  and  he  established  the  lien 
to  that  extent.  Now,  as  to  the  annuities,  there  seems  to  have  been  no 
real  difficulty  in  regard  to  the  sum  for  which  the  lien  ought  to  have  been, 
if  one  had  existed,  for  as  between  A.  and  C.  the  value  was  an  agreed 
sum,  which  formed  part  of  the  purchase  numey ;  and  the  lien,  therefore, 
would  properly  have  been  for  that  sum,  although  that  sum  would  have 
been  a  security  only  for  the  amount  of  the  annuities  unpaid.  The  nature 
of  the  subject,  viz.,  an  annuity,  presents  no  more  difficulty  in  raising  a 
chargeUbr  it  by  lien,  than  in  securing  it  by  an  express  charge.  The  ap- 
parent difficulty  from  a  bond  being  taken  for  the  annuities  and  none  for 
the  debt,  is  readily  explained  by  the  circumstance  that  C,  the  purchaser, 
was  expected  to  pay  the  debt  at  once,  according  to  his  undertaking, 
whereas  the  annuities  were  necessarily  a  continuing  incumbrance,  an^ 
therefore  a  bond  was  taken  against  them ;  but  a  bond  does  not  discharge 
the  lien.  The  reversion  was  not  a  fitter  security  for  the  debt  than  for 
the  value  of  the  annuities  j  it  was  only  available  for  either  by  a  sale,  but 
it  was  more  likely,  if  not  sold,  to  become  available  in  possession,  for  con- 
tinuing incumbrances,  like  annuities,  than  for  a  present  debt.  When  the 
bond  was  given,  it  is  clear  that  the  lien  in  efiect  existed,  or,  in  other 
words,  that  the  estate  in  the  hands  of  C,  as  mortgagee,  would  have  been 
bound  to  answer  the  annuities,  or  if  A.  paid  them,  C.  could  not  recover 
the  mortgage  money.  For  the  case  was  simply  this :  A.  mortgaged  to  C. 
for  a  sum  the  agreed  value  of  the  annuities,  and  C,  who  was  to  pay  the 
annuities,  gave  a  bond  of  indemnity.  If  the  transaction  had  stopped  there, 
and  C.  had  not  paid  the  annuities,  he  could  not  have  recovered  the  value 
of  them  under  his  mortgage,  for  he  had  not  paid  the  money  or  the  annui- 
ties, and  therefore  was  not  a  mortgagee  for  the  amount.  Now,  when  the 
mortgage  was  turned  into  a  purchase,  the  lien  for  the  debt  was  held  to 
remain,  and  why  not,  for  the  value  of  the  annuities  1  As  a  mortgagee, 
C.  was  a  purchaser,  pro  tanto.  Was  the  Hen  to  cease  because  he  became 
wholly  the  purchaser  1  The  consideration  still  remains  unpaid,  and  no 
intention  was  expressed  to  alter  the  relation  of  the  parties  as  to  the  secu- 
rity for  the  sums  due,  and  yet,  according  to  the  opinion  expressed,  A.  re- 
turned his  lien  for  the  debt  only,  but  lost  his  lien  or  security,  for  the  value 
of  the  annuities.  It  may  therefore  be  doubted  whether  Lord  Eldon  came 
to  the  best  conclusion  in  Mackreth  v.  Symrrums ;  but  he  did  not  express 
his  intention  to  overrule  Tardiff  v.  Serughan ;  and  an  examination  of 
the  grounds  of  the  opinion  expressed  by  Lord  Eldon,  would  seem  to  show 
that  that  case  is  capable  of  being  supported  upon  principle.'' 
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Chap.  XIV.  jg  iQ  subsist  as  to  part  of  the  unpaid  purchase-money,  but 

not  as  to  the  residue. 
Prejjumabia       And  as  taking  a  substantive  and  independent  security 
dtheriray    dcstroys  the  Ueu,  not  by  virtue  of  any  technical  rule  but 
butted.         merely  by  indicating  the  intention  of  the  vendor,  the  lien 
may,  notwithstanding  the  security,  be  preserved,  either  by 
express  agreement,  or  by  any  expressions  negativing  the 
presumable  intention  to  abandon  it ;  e,  g.,  a  stipulation 
that  the  estate  shall  not  be  sold  until  the  money  is  paid, 
or  with  the  consent  of  the  vendor  and  the  surety  :(m)[I] 
and,  on  the  other  hand,  the  intention  to  abandon  the  lien 
in  cases  where  only  a  note  or  bond  is  taken,  may  be  evi- 
denced by  a  parol  express  agreement  (n)  or  by  any  ex- 
pressions inconsistent  with  its  continuance ;  e,  ^.,  expres- 
sions referring  to  a  resale  of  the  property  before  the  time 
fixed  for  payment  of  the  amount  due  to  the  vendor.(r)) 
ucnjiow         VFhere  a  vendor  joined  in  a  deed  by  wliich  the  pur- 
aguMi  third  (Phaser  mortgaged  the  estate  to  a  third  party  who  advanced 
part  of  the  purchase-money,  he,  of  course,  was  held  to 
have,  as  against  such  mortgagee,  no  lien  for  the  impaid 
balance  :(p)[2]  so,  where,  upon  a  purchase  by  trustees,  the 

(m)  EUioU  v.  Edwards,  3  Bos.  &  P.  181. 
in)  1  Sim.  &  St.  445. 
(o)  See  Ex  parte  Parkes,  1  G.  &  J.  228. 
Ip)  Coody.  Pollard,  9  Pri.  544. 


[1]  In  the  case  here  cited,  the  vendor  assigned  a  leasehold  estate  to  the 
purchaser,  upon  payment  of  part  of  the  purchase  money.  The  purchaser 
and  another  person  as  his  surety,  covenanted  by  the  assignment  for  pay- 
ment of  the  residue  of  the  purchase  money ;  and  in  the  assignment  was 
contained  a  proviso,  that  the  estate  should  not  be  assigned  until  all  the 
money  was  duly  paid,  without  the  joint  consent  of  the  vendor  and  the 
surety.  Lord  Alvanley  was  of  opinion  that  the  vendor  had  an  equitable 
lien,  and  that  till  the  money  was  paid,  equity  would  not  compel  a  speci- 
fic performance  of  any  agreement  by  the  assignee  for  sale  of  the  estate. 
The  purchaser  and  his  surety,  for  themselves  and  their  assigns,  cove- 
nanted for  the  payment  of  the  money,  and  there  was  a  proviso  that  the 
purchaser  should  not  assign  until  that  money  had  been  paid  without  the 
consent  of  the  seller  and  the  surety.  Did  not  that,  he  asked,  create  an 
equitable  incumbrance  1  He  thought  that  a  court  of  equity  would  hold 
it  so,  though  he  did  not  know  that  it  would  be  binding  at  law. 

[2]  In  the  same  case,  it  appeared  that  several  persons  agreed  to  join 
with  the  purchaser  in  bonds,  to  secure  the  residue  of  the  purchase  money, 


Id  bring  ^SS,"?"'  C^ 
r  which  SIS^"..     I    I 
put  if  he  i^i^V"      I  j 
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vendor,  knowing  the  money  to  be  trust  money,  sigaed  ihe  ""?■  ^^- 
usual  indorsed  receipt,  but  allowed  part  of  it  to  remam  in 
the  hands  of  one  of  the  trustees  without  the  ktiowledge  of 
his  co-trustees,  or  cestuis  que  truat,  he  was  held  to  have 
no  lien  on  the  estale.(9) 

And  no  lien  will  be  assumed  in  favor  of  parties  who  2il?i'"f 
are,  by  law,  disqualified  from  holding  such  an  interest  in  '^^^- '    ' 
real  estate.(r)  p^. 

•A  vendor's  lien  canonly  be  enforced  by  suit  in  equity;    J-    ^  j 
and  he  cannot,  at  the  same  time,  sue  in  equity,  and  bring  ^^"^ 
an  action  at  law  upon  any  bond  or  other  security  v 
he  may  have  taken  for  payment  of  the  money ;  but  il 
fail  in  one  remedy  he  may  resort  to  the  oilier(s) 

Where  Ihe  vendor  conveys  the  estate  to  llie  purchaser,  iiBpnicc- 
and  takes  a  reconveyance,  by  way  of  mortgage,  for  secur-  p"«ti»«'« 
ing  payment  of  part  of  the  purchase- money,  his  lien  ap-  ^'^""^^ 
pears  to  render  the  existence  of  judgments  against  the  ^^"dS™' 
purchaser  immaterial.  nMmfii*. 

A  vendor,  havine  given  the  usual  release  in  the  body  vuxior  hu 
of  the  conveyance  for  the  purchase-money,  cannot  brmg  Ej;?^?^ 
an  action  for  interest  which  has  been  omitted  to  be  paid  •*■ 
through  an  error  of  catcnlalion.(f][l] 

(f)  White V.  Wakefield,',  S\ai.  iO\. 

(r)  Harriitm  y.  SmtlKoh,^Yea.ZSB,'3aZ\  and  sec  l5Ve*.337. 

(j)  Barker  v.  Smark,  3  Beav.  64. 

(()  Hnrdiitg  v.  AmMer,  3  Mee.  &.  W.  279. 

and  tbe  sgreement  was  recited,  and  thejr  were  made  parties  to  the  deed 
executed  upon  the  sale,  allliough  it  is  not  staled  In  the  report  whether 
Ihey  entered  into  any  covenant  by  the  deed. 

[1]  See  0<ura&  v.i^<f;«,  3  Har.&M'Heo.  433;  BaffitOMi  t.  JITGuirt'i 
et'ri.,  3  Serg.  Sl  Rawie,  355;  Jordan  v.  Cooftr,  3  Ser^.  &  Rawie,  564, 
570;  H^n^fey'KuJmV.  V.  »Wr,7  3erg.&Rawle,  309;  WWdruanv.  Seea, 
17  Mass.  Rep.  259 ;  Shepliard  v.  lAttie,  14  John.  Rep,  SlO ;  Bame*  v.  BtU, 
SO  John.  Rep.  338 ;  Pritdtard  v.  Brovm,  4  N.  H.  Hep.  319 ;  Mara  v.  fiaaf- 
tuct-,  4  N.  H.  Rep.  329 ;  HutcAinnni'i  adm'r  and  Ann  r.  Sinclair,  7  Mon- 
roe, 291,  393  ;  OuUy  y.  Orvibi.  I  J.  J.  Manb.  388,  389,  390;  Sjners  v. 
Ctay'i  adm'rs.,  4  Hawks,  23 ;  Graves  v.  Cart&r,  2  Hawitt,  576 ;  SmiiA  v. 
AmW  ez'r. ,  3  Hawks,  469 ;  Dixim  v.  SaiggiU,  1  Har.  ft.  John.  253 ;  Sletle 
4.  itrfnmj,  1  Greenl.  Rep.  I  i  Enwry  v.  Cfcue,  5areenl.  Rep.33Si  Scitr- 
meriom  v.  Vartderheyden,  1  John.  Rep.  I39-,  Maigtlei/  T.  Baf%er,l  ib, 
341  ;  Bilden  v.  Seynumr,  8  Conn.  Rep.  304;  lAi^an  v.  Hndmen,  I 
Bland's  Ch.  Rep.  319 ;  Wbtttm  t-  Alomr,  U  Serf.  *  Rawl«,  131, 137, 
»6 


f 
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o^.^.  ^2.)   Whet/^r  the  vendor  haa  any  remedy  if  ealale  has 
been  sold  at  an  undervalue  ;—or  more  has  been  con- 
veyed than  loot  ittiended.[2] 
J^'V^'     Tha  vendor,  after  conveyance,  has  no  remedy,  if  the 
*aa^"     property  prove  to  be,  either  as  respects  quantity  or  quality, 

!°''*^'  138;  Curry -r.  Lyki.  S  EiU's  Rep.  401;  Oarrta  v.  SEncirl,  I  McCord'i 
Rep.  514 ;  Stele  r.  H'ttrtMngtM,  2  Him.  Rep.  183 ;  Oart  T.  Bmm,  I 
n<i.  :i\  Rep.  n ;  BaimaJt  v.  WadoKtriJt.  ib.  456 ;  Gnu  v-  Trtuf,  ib.  4*:? ; 
Wki!h--iJc  r.  Wuthtck,  9  Cdwfd'*  Rep.  966,  370;  Siciaker  t.  Sm^ter't 
adm'f..  I  Writ's  Rep.  '^A,  TX ;  Otodmm  v.  GObtrt,  9  Maw.  Rep.  310 ; 
-J>.'mtftt  V.  WinMp,  13  a,.  514  -,  Hartt^  t.  AUxandtr,  1  Rud.  Rep.  219 ; 
BpfMf  ii.RaKitl^iC»i\'a  Rep.  IDQ ;  J*£t  v.  nn>j'jlerf)r,  3  Wuu' Rep. 
151 ;  Jvita  T.  Satter,  1  Dev.  &  Bait.  4S3. 

[^]  Tbere  is  a  narked  dtMinciion  between  ifnoraoce  of  law  and  igaa- 
(ancr  of  lacL  It  i>  a  settled  maxim  that  the  fonnCT  does  aot  exciue  ;  the 
lau-  oiilj  aiding  lliose  who  aje  negligent,  and  not  thoee  who  ilnmber  orer 
tbeij-  Tighli.  Bdi  do  penon  can  be  sappowd  acqaaiaied  with  all  mailers 
oT  fact ;  neither  ii  it  possible  by  anr  degree  of  diligence,  in  all  cases  to 
obtain  that  knowledge.  Cooaeqiienily  ignorance  of  a  fact  does  not  imply 
culpable  negligCDce.  And  it  Kems,  if  a  party  haa  forgooen  lacts,  he  will 
be  held  excusable,  because,  andet  such  circnmstances,  he  acts  under  the 
like  misuke,  as  if  he  had  never  known  the  facts.  1  Slory's  Eq.  Juris. 
140 ;  9  Mces.  &.  Wels.  54,  58,  cited. 

To  entitle  the  party  to  relief  on  the  grocuid  of  ignorance  or  mistake  of 
facts,  the  (acts  must  be  material  la  the  act  or  conuaci.  For  though  there 
may  be  an  accidental  ignorance  or  mistake  of  a  fact,  yet  if  the  act  or  con- 
tract is  not  materially  affected  by  it,  the  paity  claiming  relief  will  be  de- 
nied it.  Hence,  if  A.  were  to  sell  an  esule  to  B.,  whose  location  was 
well  Imown  to  each,  and  ibey  mutually  believed  it  to  contain  twenty 
acres,  and  in  point  of  fact,  il  only  coniainal  nineteen  acres  and  three- 
fourths  of  an  acre,  and  the  difference  would  not  have  varied  the  purchase 
in  the  view  of  either  patty ;  and  in  such  ■  case  the  mistake  would  not 
be  a  ground  10  rescind  the  contract.  Ib.  sec.  141  j  SniU  v.  Ifcaiu,  1  Binn. 
Rep.  102;  Siaton  v.  Piarum,  3  John.  Rep.  37.  Nor  is  the  ground  of  re- 
lief, in  such  cases,  the  mistake,  or  ignorance  of  material  lacts  alone;  bnt 
the  unconscientious  advantage  taken  of  the  party  by  the  conceaJmeot  of 
theui.  If,  dierefore,  A.  knowing  that  there  is  a  mine  in  the  land  of  B.,  of 
which  he  knows  that  B.  is  ignorant,  ^ould  buy  the  land  without  disclos- 
ing the  fact  to  B.  for  a  price,  in  which  the  mine  is  not  taken  into  consid- 
eration, B.  would  nol  be  entitled  to  relief  from  the  contract,  because  A., 
as  the  purchaser,  is  not  bound,  from  the  nature  of  the  contract,  to  make 
the  discovery.  To  set  aside  such  a  transaction,  there  most  be  some  legal 
obli|;Blion  in  [he  party,  to  make  the  discovery.  The  contract  will  not  be 
corrected  merely  because  a  man  of  nice  morals  and  honor  would  not  have 
entered  into  it.  It  must  fall  wiihin  some  definition  of  fraud  or  surprise. 
"It  would  appear,"  says  Eent,  (2  Kent's  Com.  p.  490, 491,)"  that  human 
laws  are  not  so  pcrfeclas  the  dictates  of  coikscience;  and  thai  the  sphere 
of  morality  is  more  enlarged  than  the  limits  of  civil  juiisdictton.    There 
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more  valuable  than  vras  imagined  ;  for  instance,  where  ^*P'  ^^^' 
the  residue  of  a  lease,  of  which  twenty  years  were  in  fact 
unexpired,  was  sold  under  the  impression  that  only  eight 
years  were  to  run,  and  the  price  was  fixed  on  thatsuppo*, 
sition,  the  vendors,  although  trustees,  were  held  bound  by 
the  conveyance:  Lord  Cottenham,  in  affirming  the  de- 
cree of  V.  C.  Knight  Bruce  dismissing  the  vendors'  bill, 
observed,  "Suppose  a  party  proposed  to  sell  a  farm,  de- 
scribing it  as  'all  my  farm  of  200  acres,'  and  the  price 
was  fixed  on  that  supposition ;  but  it  afterwards  turned 
out  to  be  250  acres,  could  he  afterwards  come  and  ask  for 

are  many  duties  that  belong  to  the  class  of  imperfect  obligations  which 
are  binding  on  conscience,  bat  which  haman  laws  do  not  and  cannot  un- 
dertake, directly  to  enforce.  But  when  the  aid  of  a  court  of  equity  is 
sought  to  carry  into  execution  such  a  contract,  then  the  principles  of 
ethics  hare  a  more  extensive  sway.  And  a  purchase  made  with  such  a 
reservation  of  superior  knowledge,  would  be  of  too  sharp  a  character  to 
be  aided  and  forwarded  in  its  execution,  by  the  powers  of  the  court  of 
chancery.  It  is  a  rule  in  equity,  that  all  the  material  facts  must  be 
known  to  both  parties,  to  render  the  agreement  fair  and  just  in  all  itn 
parts ;  and  it  is  against  all  the  principles  of  equity,  that  one  party  know- 
ing a  material  ingredient,  in  an  agreement  should  be  permitted  to  sup- 
press it,  and  still  call  for  a  specific  performance." 

If  the  vendee  is  in  the  possession  of  facts  which  will  materially  en- 
hance the  price  of  the  commodity,  and  of  which  he  knows  the  vendor  to 
be  ignorant,  he  is  not  bound  to  communicate  those  facts  to  the  vendor, 
and  the  contract  will  be  heid  valid.  A  like  principle  applies  to  cases 
where  the  fact  is  equally  unknown  to  both  parties,  or  where  each  has 
equal  and  adequate  means  of  information,  or  where  the  fact  is  doubtful 
from  its  own  nature.  Hence,  where  there  was  a  contract  by  A.  to  sell  to  '  . 
6.  for  £20f  such  an  allotment  as  the  commissioners,  under  an  inclosure 
act,  should  make  for  him ;  and  neither  party,  at  the  time,  knew  what  the 
allotment  would  be,  and  were  equally  in  the  dark  to  the  value;  the  con- 
tract was  held  obligatory,  although  it  turned  out  upon  the  allotment,  to  be 
worth  :e200.    1  Story's  Eq.  Juris,  sec.  148,  140,  150. 

"The  general  grounds,"  says  Story,  (I  Story's  Eq.  Juris,  sec.  151,) 
"  upon  which  all  these  distinctions  proceed,  is  that  mistake  or  ignorance  » 
of  facts  in  parties,  is  a  proper  subject  of  relief  only  when  it  constitutes  a 
material  ingredient  in  the  contract  of  the  parties,  and  disappoints  their 
intention  by  a  natural  error;  or  where  it  is  inconsistent  with  good  faith, 
and  proceeds  from  a  violation  of  the  obligations  which  are  imposed  by 
law  upon  the  conscience  of  either  party.  But  where  each  party  is 
equally  innocent,  and  there  is  no  concealment  of  facts,  which  the  other 
party  has  a  right  to  know,  and  no  surprise  or  imposition  exists,  the  mis- 
take or  ignorance,  whether  mutual  or  unilateral,  is  treated  as  laying  no 
foundation  for  equitable  interference.    It  is  strictly  Damnum  absque  in- 
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a  reconveyance  of  the  farm  or  payment  of  the  •difference? 
Clearly  not;  the  only  equity  being  that  the  thing  turns 
out  more  valuable  than  either  of  the  parties  supposed. 
And  whether  the  additional  value  consists  in  a  longer 
term  or  latter  acreage  is  imniaterial."(u) 

Nor,  where  several  persons  have  joined  in  conveying 
an  estate  to  a  purchaser  for  a  full  consideration,  can  one 
of  them  be  afterwards  be  heard  to  say  that  he  was  under 
a  misapprehension  as'to  the  extent  of  his  interest  in  the 
property.(w) 

But  the  above  cases  must  be  distinguished  from  those 
where  the  conveyance,  by  mistake,  comprises  more  than 
'  eilher  party  intended  to  deal  with  ;(w)  as  If,  upon  a  con- 
tract for  sale  of  farm  A.,  the  conveyance  were  by  mistake 
to  inciudo  lands  parcel  of  farm  B. ;  the  difference  between 
the  cases  is  this,  viz.,  that  in  the  latter  the  parties  never 
intended  to  deal  with  the  property  which  was  conveyed ; 
while,  in  the  former,(i)  "  the  vendors  did  intend  to  sell  all 
their  remaining  interest  in  the  lease,  but  by  their  own 
mislake  they  misdescribed  what  that  interest  was"  :(y)  so, 
in  the  case  put  by  Lord  Cottenham,  the  vendor  would 
really  intend  to  sell  the  entire  farm,  and  the  only  mistake 
would  be  as  to  the  quantity.  We  may  here  remark,  that 
at  law,  evidence  cannot  be  received  to  contradict  the  con- 
veyance by  showing  that  property,  which  would  prima 

(»)  OHU  T.  Wkmaker,  2  PhiU.  338. 

(v)  MaUenT.JIibrickoiMeiul,2\tk.a;  Mars/utUv.  CaUetl.lY.  &C- 
332 ;  uid  lee  abo  Slurge  v.  Starr,  3  Mjt.  St  K.  195,  There  a.  Toman,  who 
had  &  life  interest  Mttled  lo  hei  sepaiate  nse,  joined  with  her  supposed 
hiubaDd  (who  WSB  in  fact  manied  to  another  woman)  in  awigQing  it  lo 
a  purchaaer,  and  was  held  bound  bj  the  asaignmeDi :  as  to  which  it  ii 
difficalt  to  nnderaiand  how  any  fair  qaesUon  could  be  raised,  since  the 
woman  assigned  the  propeit7  not  quaa fern  covert,  hnl  as  being  in  regard 
thereto,  Afevu  toU,  in  conlentptation  of  a  court  of  equity. 

(w)  3\I«r  V.  BeversJuim,  Rep.  t.  Finch,  80 ;  see  BcanminU  v.  BramUy, 
Turn,  fc  R.  41 ;  Margwu  v.  MarcAvnuu  of  Bxettr,  3  Mjl.  &  Cr.  391  j 
Martimtrv. SlerttiU,  3  Dm.  A.  W.  3G3. 

(x)  OiriU  T.  WMUaker,  uit  tupra. 

(y)  3  Phil.  341. 
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ymeie  pass  under  general  words,  was  not  intended  to  be'  ^^p-  ^^^' 
included  in  the  purchase.(2;)[l] 

If,  however,  the  vendor,  in  fixing  the  price,  have  alto-  or  if  vendor, 
gether  relied  upon  information  furnished  to  him  by  the  p[J^^^^,J** 
purchaser,  and  such  information  turn  out  to  have  been  Wiaai»on- 
(even  unintentionally)  materially  incorrect,  this,  it  ap- 
pears, may.  entitle  the  vendor,  even  after  conveyance,  to 
have  the  contract  set  ajside.(a) 

And  the  same  relief  has  been  afforded,  where  a  pur-  or  ir  pur. 
chaser  knowingly  obtained,  for  an  inadequate  considera-  undTrT^iue 
lion,  a  conveyance  from  a  vendor  in  humble  circumstances  i^nommt>f 

^  hia  rights,  or 

and  ignorant  of  his  rights,(6)  and,  in  other  cases,  where  ^*»™^„,^JI; 
ltd  vantage  has  been  taken  of  the  vendor's  distress  to  pro-  J5|J*),***^**^* 
cure  an  unfair  bargain.(c)  And  in  a  case  where  a  person, 
who  well  knew  the  value  of  the  property,  obtained  from 
a  young  man,  a  common  sailor,  lately  come  ashore  and 
much  pressed  for  money,  an  estate  for  a  grossly  inade- 
quate price,  the  court,  even  as  against  the  devisees  of  the 
purchaser,  appointed  a  receiver  before  the  hearing.({/) 

{z)  Doe  d.  Nartan  v.  Webster,  4  Per.  &  Dav.  270. 

(a)  Carfmaely.P(nois,\lZ\XT.\^\  lOBeay.36. 

{b)  Evans  y.  UaoeUyn,  3  Bro.  C.  C.  150;  see  Oroves  v.  Perkins,  6  Sim. 
576;  and  S^rge  v.  Siurge,  14  Jar.  R.  159. 

(e)  See  Wood  v.  Altrey,  3  Madd.  417;  Gordon  v,  Crawford,  and  other  * 

cases,  cited  Sag.  313. 

{d)  SHlvfell  v.  WUkins,  Jac.  280 ;  see  Parmer  v.  Pa/rmer,  1  If.,  L.  C.  724, 
where  the  vendor  was  deaf  and  damb,  bat  ander  the  circumstances  relief 
was  refased. 

[1]  Where  there  is  a  written  agreement,  it  is  presumed  to  embrace  the 
whole  sense  of  the  parties;  and  it  is  against  the  policy  of  the  common 
law,  to  add  to  or  vary  the  terms  of  sach  an  agreement.  Courts  of  equity, 
however,  will  grant  relief,  upon  clear  proof  of  a  mistake,  notwithstand- 
ing the  mistake  is  to  be  made  out  by  parol  evidence.  There  is  certainly 
great  danger  in  setting  aside  the  solemn  engagements  of  parties,  when 
reduced  to  writing  by  the  introduction  of  parol  evidence,  substituting  other 
material  terms  and  stipulations.  But  courts  of  equity  have  not  hesitated 
to  entertain  jurisdiction  to  reform  all  contracts  where  a  fraudulent  sup- 
pression, omission,  or  insertion  of  a  material  stipulation  exists,  notwith- 
standing it,  to  some  extent,  breaks  in  upon  the  uniformity  of  the  rule  as 
to  the  exclusion  of  parol  evidence,  to  vary  or  control  written  contracts, 
deeming  sucK  cases  to  be  proper  exceptions  to  the  general  rule.  See  1 
Story's  £q.  Juris,  sec.  154. 
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^**p-^^- '    It  was  laid  down  by  Lord  Langdale  in  a  recent  casc,(€) 
!^^!d!!m!r  ^bat  ^  outn  who  is  in  distress  may  nevertheless  contract ; 
and  i^  being  in  distress,  he  procure  other  persons  to  con- 
sent-to an  agreement  which  he  wonld  not  himself  have 
reqaesled  or  consented  to  if  be  bad  not  been  in  distress, 
and  afterwards  successfully  urges  and  obtains  the  per- 
formance irf*  that  agreement,  and,  after  that. acquiesces 
for  a  length  of  time  in  the  performance,  without  any  no- 
[*354]      tice  *of  dissatis&ction  or  complaint,  he  is  not  entitled  to 
set  aside  the  transaction  on  the  mere  ground  of  his  poverty 
or  distress,  in  the  absence  of  any  deception  or  fraud  proved 
to  have  been  practised  on  him. 
iM^^|qMC7       We  shall  hereafter  see(/)  that,  upon  the  purchase  of 
^^^£^  an  estate  in  possession,  mere  inadequacy  of  consideration, 
cSrijJS?  tinless  shown  to  be  the  result  of  fraud,  surprise,  misrepre- 
sentation, or  improper  concealment  on  the  part  of  the  par- 
chaser,  will  be  no  defence  even  to  a  suit  for  specific  per- 
formance, unless  the  inadequacy  be  so  great  as  in  itself 
to  furnish  evidence  of  fraud  ]{g)  and  a  stronger  case  than 
what  would  suflBice  as  a  defence  to  a  suit  for  specific  per- 
formance, would  be  necessary  to  enable  the  vendor  to  re- 
scind the  contract  after  conveyance.(A)[L] 
?i!SIUf  of        ^  distinction  has  been  made  between  cases  where  the 
^S^^'     consideration  was  for  a  stated  sum,  and  for  an  uncertain 

{f)  KnigU  T.  Mofjoribanks,  11  Bear.,  see  p.  349. 

(/)  Infra,  Ch,Xym. 

{,!r)  See  Rice  r.  Gordon,  11  Beav.  365. 

(^)  See  Sag.  312, 314;  Vigersv.  Pike,  8  CI.  dt  Fio.  645;  Placard  y. 
Plnyfffrd,  4  Ha.  546;  Bdiamy  v.  SaHne,  3  Ph.  495;  Wildt  v.  Gibson,  1  H. 
L.  C.  617.  Lord  Eldon  seems  to  have  entertained  a  different  opinion,  see 
CoUs  y.  Trec4Mc,  9  Yes.  234. 

[I]  Inadequacy  of  consideration  is  not,  of  itself,  a  distinct  principle  of 
relief  in  equity.  The  consideration,  be  it  more  or  less,  supports  the  con- 
tract. The  value  of  a  thing  is  what  it  will  produce ;  and  it  admits  of  no 
precise  standard.  It  must  be,  in  its  nature,  fluctuating,  and  it  will  de- 
pend upon  a  variety  of  considerations.  One  man,  in  the  disposal  of  his 
property,  may  sell  it  for  less  than  another  would.  He  may  sell  it  under 
a  pressure  of  cireumstaaces,  which  may  induce  him  to  part  with  it  at  a 
particular  time.  Still,  however,  there  may  be  such  an  inadequacy  in  a 
bargain  as  to  demonstrate  some  gross  imposition,  or  some  undue  influ- 
ence ;  and,  in  such  cases  equity  interferes  on  the  ground  of  fraud.  See  1 
Story's  Eq.  Juris.,  sees.  345, 246. 
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amount,  e.  g.y  a  life  annuity ;  but  it  seems  doubtful  whether  <^h»p.  xiv. 
this  is  sustainable.(t) 

But  there  is  a  well  recoenized  distinction  between  sales  piiUncaon 

o  10  caMa  or 

of  estates  in  possession  and  estates  in  reversion ;  and  on  -jJJSSJJ,^ 
sales  of  the  latter  description,  if  effected  by  private  con- 
tract, mere  inadequacy  of  consideration  will  enable  (he 
court  to  decree  a  re-conveyance ;  and  Jhe  omts  probandi  ^^.  ^^J^ 
does  not,  as  in  ordinary  cases,  rest  with  the  plaintiff  seek-  p"«^^'* 
ing  to  impeach  the  sale,  but  with  the  deiendant.(Ar) 

And  this  relief  will  be  afforded  where  a  small  part  of  [*355] 
the  property  is  in  possession  and  the  bulk  is  'reversion-  efts  are  omni 
ary ;(/)  but  not  where  the  tenant  for  life  concurs  with  "eraionary 

^  *  within  Um 

the  immediate  reversioner,  so  that  the  sale  is,  in  effect,  of  mi*, 
an  estate  in  possession  ;(m)  nor  where  the  sale  is  mad^ 
by  a  vendor  entitled  to  what  is,  substantially,  an  estate  in 
possession,  and  to  the  ultimate  reversion,  subject  only  to 
an  intervening  life  estate  ;(n)  .nor  where  the  contract  is 
entered  into  between  a  tenant  and  the  person  entitled  to  ,  * 
the  reversion  and  to  the  rents  during  the  term  ;(o)  and  * 

relief  will  be  more  sparingly  afforded  where  the  reversion  ' 
is  subject  to  an  almost  incalculable  contingency,  as  where 
it  is  expectant  on  the  death,  without  issue,  of  a  tenant  for 
life  aged  sixty  three  and  unmarried  \(p)  although  the  ex- 
istence of  such  a  contingency  is  no  absolute  protection  to 
a  purchaser  at  an  undervalue.(9) 
And  the  relief  is  afforded,  as  well  to  the  mere  owners  }^^g!!!f 

(0  Vide  Infra,  Ch.XVm, 

(k)  See  CoUs  v.  TVecoiMct  9  Ves.  346;  Gmoland  v.  De  Faria,  17  Ve^., 
8eep.24;  Hincksmany.  SmUk,3Rvm.^S3',  KendaUy.BeckeU,2Rvin,A, 
Myl.,  see  p.  90 ;  Addis  v.  Campbell^  1  Beav.  see  p.  968. 

(/)  Lord  Partmore  v.  7\iy2or,  4  Sim.  183. 

(m)  Wood  y.  Abrey,  3  Madd.  417 ;  see  Cooke  v.  BurUkaeU,  3  Dru.  &  W. 
1 G5 ;  and  Sibbering  v.  Earl  ofBakarres,  14  Jar.  753,  V.  C.  K.  B. 

(n)  Wardle  v.  Carter ^  7  Sim.  490. 

(o)  ScoU  V.  Dunbar,  1  Moll.  459. 

ip)  Baker  v.  BeiU,  1  Ross.  d&Mjl.  334;  and  see  WkickcoU  v.  Banuion, 
c:t.d4Sim.a03. 

(q)  See  Sag.  325;  AddU  v.  Campbell,  4  Beav.  401 ;  Davies  v.  Cooper,  5 
Myl.&Cr.370;  Boothby  v.  Boothby,lM&fi.  &>G.eMi  Woodroffe  y,  AUe%, 
1  H.  &  J.  73 ;  father  and  son,  when  dealing  with  a  third  person,  need  not 
be  represented  by  separate  solicitors,  8,  C. ;  Cooke  y,  BurkhaeU^  3  Dm.  ^ 
W.  165. 
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'^^•p-  ^'^-  of  reversionary  interests,(r)  as  to  heirs  dealing  with  their 
reTenioiwu  expectancies ;  although  an  extraordinary  protection  is  af- 
pceantiMin  forded  to  the  latter  class  of  vendors.(*)[l] 
Baiief aflbid-  And  where  a  person  bought  a  reversion  at  a  gross  un- 
■ut^oreh?^  dervalue  from  an  heir  in  distressed  circumstances,  and  re- 
tice  notwith-  sold  it  at  a  large  profit  to  a  sub-purchaser  who  had  full 
raii«7  con.  notice  of  the  original  fraud,  and  the  reversioner  being  still 
nrenioDMr.  ju  distrcss,  joined  in  and  confirmed  the  resale,  but  nothing 
was  paid  or  secured  to  him  as  a  consideration  for  such 
concurrence,  the  transaction  was  set  aside  as  against  the 

(r)  Bawtree  v.  Watsony  3  Myl.  dt  K.  339;  Davits  v.  Cooper,  bMyl.  & 
Cr.  270;  Edwards  v.  Browne,  2  Coll.  100;  see  SeweU  v.  Walker,  12  Jur. 
1041. 

(5)  Sag.  314. 

[1]  "In  treating  of  inadequacy  of  price,"  says  Sogden,  (Sag.  on  Vend, 
vol.  1,  p.  321,)  "  we  must  be  careful  to  distinguish  the  cases  of  rerersion- 
ary  interests,  the  rules  respecting  which,  especially  where  an  heir  is  the 
•  vendor,  depend  upon  principles  applicable  only  to  themselves,  and  not 
easily  definable.  The  heir  of  a  family,  dealing  for  an  expectancy  In  that 
*  family,  is  distingni^ed  from  ordinary  cases,  and  an  unconscionable  bar- 
gain made  with  him,  is  not  only  to  be  looked  upon  as  oppressive  in  the 
particular  instance,  and  therefore  avoided,  but  as  pernicious  in  principle, 
and  therefore  repressed.  There  are  two  powerful  reasons  why  sales  of 
reversions  by  heirs  should  be  discountenanced;  the  one,  that  it  opens  a 
door  to  taking  an  undue  advantage  of  an  heir,  being  in  distressed  and 
necessitous  circumstances,  which  may  perhaps  be  deemed  a  private  rea- 
son :  the  other  is  founded  on  public  policy,  in  order  to  prevent  an  heir 
from  shaking  off  his  father's  authority,  and  feeding  his  extravagances  by 
disposing  of  the  family  estate.  Every  case  of  this  nature  must,  however, 
depend  on  its  own  circumstances ;  the  courts  profess  not  to  lay  down  any 
particular  rules,  lest  devices  should  be  fhimed  to  evade  them."  See  (h- 
good  V.  Pranklin,  2  Johns.  Ch.  Rep.  25 ;  Boynton  v.  Bubbard,  7  Mass.  Rep. 
1 12.  In  the  case  of  Butler  v.  HaskeU,  4  Des.  Rep.  687,  the  chancellor  re- 
marked, "  there  is  a  distinction  made  between  the  cases  of  young  heirs 
selling  expectancies,  and  of  others,  which  I  am  not  disposed  to  support. 
It  is  said  that  the  former  are  watched  with  more  jealousy,  and  mere  easily 
set  aside  than  others,  on  principles  of  public  policy.  This  was  certainly 
true  at  first ;  but  the  eminent  men  who  have  sat  in  chancery  have  gradu- 
ally applied  the  great  principles  of  equity,  on  which  relief  is  granted,  to 
every  case  where  the  dexterity  of  intelligent  men  had  obtained  bargains 
at  an  enormous  and  unconscientious  disproportion,  from  the  ignorance, 
the  weakness  and  the  necessities  of  others,  whether  young  heirs  or  not." 
See  rUeh  v.  fMck,  8  Pick.  Rep.  480. 
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•subpurchaser,  on  repayment  of  the  price  paid  on  the  first  chap,  ariv. 
purchase.(^) 

It  was  laid  down  by  the  court  in  deciding  a  modern  JJSjJancei 
case,(w)[l]  First,  that  this  extraordinary  protection  must  be  51"  hcT^Jr 
withdrawn  from   the  heir,  "  if  it  shall  appear  that  the  proiScS^pSL 
transaction  was  known  to  the  father  or  other  person  stand-  do^  in 
ing  in  loco  parentis,  the  person,  for  example,  from  whom  HattUei, 
the  spes  successionis  was  entertained,  or  after  whom  the 
reversionary  interest  was  to  become  vested  in  possession, 
— even  although  such  parent  or  other  person  took  no  ac- 
tive part  in  the  negotiation,  provided  the  transaction  was 
not  opposed  by  him,  and  so  carried  through  in  spite  of 
him.    Secondly,  that  if  the  heir  flies  off  from  the  transac- 
tion, and  becomes  opposed  to  him  with  whom  he  has  been 
dealing,  and  repudiates  the  whole  bargain,  he  must  not, 
in  any  respect,  act  upon  it  so  as  to  alter  the  situation  of 
the  other  party,  or  his  property ;  at  least  that  if  he  does 
so,  the  proof  lies  upon  him  of  showing  that  he  did  so  un- 
der the  continuing  pressure  of  the  same  distress  which 
gave  rise  to  the  original  dealing." 

The  first  of  these  propositions  is  criticised  by  Sir  E.  f^n»fco^"*' 
StigdeTij  who  observes  that  the  equity  is  that  of  the  ^^  ^'^• 
son,(v)  not  of  the  parent ;  and  in  a  late  case(i/7)  a  purchase 

(0  Addis  V.  Campbell,  4  Beav.  401 ;  but  the  case  would  be  different  if 
the  sub-purchaser  had  no  notice  of  the  original  fraud,  even  although  he 
might  not  have  acquired  the  legal  estate ;  see  Nagle  v.  Baylor,  3  Dru.  d& 
W.  60 ;  see,  too,  Silfbering  v.  Earl  ofBalcarres,  14  Jur.  753,  V.  C.  K.  B. 

(tt)  King  V.  Hamletf  2  Myl.  &  K.  see  p.  473. 

(r)  Sug.  316. 

(w)  Edwards  v.  Brotone^  2  Coll.  100 ;  and  see  Playford  v.  Playford^  4 
Ha.  546. 

[1]  In  this  case,  the  heir  was  not  relieved,  although  afler  a  treaty  for  a 
loan,  goods  to  the  value  of  8000/.  were  sold  at  the  shop  prices  to  an  ex- 
pectant heir,  who  had  sold  his  only  immediate  provision,  and  a  mortgage 
and  other  securities  were  taken  as  upon  an  actual  advance  of  80002.  in 
money,  carrying  five  per  cent,  interest  from  the  time  of  sale,  although  it 
was  proved  that  where  ready  money  was  paid,  a  rebate  of  five  per  cent, 
was  allowed,  in  the  ordinary  way  of  trade,  by  the  defendant,  which  would 
have  amounted  to  400Z. ;  but  no  such  allowance  was  made  to  the  plaintiff, 
and  his  goods  were  detained  until  the  securities  were  perfected.  The 
goods  were  of  course  re-sold,  and  the  plaintiff  sustained  a  loss  of  about  60 

per  cent,  upon  the  transaction. 

67 
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Chap.  XIV.  was  set  aside  upon  the  ground  of  inadequacy,  the  tenant 
for  life  being  herself  the  purchaser:  as  to  the  second  of 
the  above  propositions,  Sir  E.  Sugden  remarks,  that  with- 
out the  concluding  qualification  it  could  not  safely  be 
acted  upon.(j:)[3] 
f*357]  *The  question  of  adequacy  of  consideration  must  be 

^md??-^  determined  with  reference  to  circumstances  as  existing  at 
tsrffiiMd  the  date  of  the  contract,  and  not  to  subsequent  events  :(y) 
it  was  formerly  held(z)  sufficient  to  avoid  the  transaction, 
that  the  price  paid  was  not  the  estimated  value  according 
to  the  tables  used  by  actuaries ;  but,  subsequent  decisions 
and  authorities  seem  to  have  established  the  more  reason- 
able doctrine,  that  the  market  value,  (which  is  generally 
about  two- thirds  of  the  estimated  value,(a)[l]  is  alone  to 

(z)  Sag.  316.  As  to  transactions  in  the  nature  of  family  arrangements 
between  father  (tenant  for  life)  and  son  (tenant  in  tail,)  see  Bellamy  v.  So- 
Hne,2FhA25yLordAldb<n-oughv.  7>ye,7Cl.dbFin.436;  Cookev-Burtch- 
aellf  2  Dru.  &  W.  165 ;  see  also,  as  to  family  arrangements  generally, 
Farnur  y.  farmer ^  1  H.  L.  C.  724 ;  and  Persse  v.  Persse,  7  CI.  &  Fin.  2T9 ; 
WesU^  V.  Westby,  2  Dm.  &  W.  502;  such  arrangements  are  exempt  frpm 
the  strict  rules  applicable  to  cases  between  ordinary  vendors  and  pur- 
chasers :  see  a  case  of  such  an  arrangement  being  set  aside,  Sturge  v. 
Sturge,  14  Jur.  159. 

(y)  Gowlaiid  y.  De  Faria^  17  Ves.  20. 

{z)  S,  C. :  and  see  Peacock  v.  Evans,  16  Ves.  512. 

(a)  See  PoUs  v.  Curtis,  You.  543. 

[3]  "  The  knowledge  of  the  parent,",  says  Sugden,  (1  Sug.  on  Vend.,  p. 
323,)  "may,  under  some  circumstances,  remove  one  of  the  objections  to 
such  a  transaction,  but  the  others  might  still  remain.  The  son  is  entitled 
to  be  relieved,  although  his  father  may  witness  his  ruin  with  indifference. 
It  is  the  son's  equity,  although  partly  grounded  on  public  policy.  In  ma- 
ny cases,  the  person  standing  in  loco  parentis,  or  from  whom  the  spes  sue- 
cessioTiis  is  entertained,  or  after  whom  the  reversionary  contract  is  to  be- 
come vested  in  possession,  may  be  more  than  indifferent  about  the  worldly 
prospects  of  the  expectant  heir.  Even  in  the  case  of  father  and  son,  how 
frequently  we  find  the  expectant  spendthnil  only  following  his  parent's 
example  !  The  second  rule,  without  the  concluding  qualification,  could 
not  be  safely  acted  upon.  In  the  case  of  goods  substituted  for  money,  and 
a  security  given  over  the  buyer's  reversionary  property,  the  heir  may  offer 
to  return  the  goods  if  the  seller  will  relinquish  the  securities.  If  the  offer 
is  refused,  and  the  heir  then  sell  them,  (which  is  simply  accomplishing 
the  purpose  for  which  they  were  bought,)  it  would  not  be  possible  to 
maintain  that  he  had  forfeited  any  equity  which  he  originally  had  to  im- 
peach the  transaction." 

[IJ  In  the  case  here  cited,  the  bill  was  to  compel  a  transfer  of  some 
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I 

be  regarded  :(6)  and,  on  a  bona  fide  sale  by  auction,  its  ^*p-  ^^^- 
result  is  considered  in  itself  to  fix  the  market  value.(c)  la 
a  late  case,  where  the  market  value  appeared  to  have  been 
rather  better  than  1900/.,  and  the  price  paid  was  1700/., 
the  court  held,  that  the  inadequacy  was  sufficient  to  enti- 
tle the  vendor  to  relief.({/) 

It  was  held  in  a  modern  case,  that  where  goods  are  sold  ^^%  ^^^ 
to  a  person  in  distressed  circumstances  by  a  tradesman,  ^^.^i^i^i 
who  knows  that  they  are  bought  merely  with  a  view  to  JSylSppSS.* 
raise  money  by  selling  them  again,  and  they  are  charged 
at  fair  and  reasonable  prices,  and  the  purchaser,  by  way 
of  security  for  the  price,  mortgages  his  reversionary  in- 
terests as  expectant  heir,  the  court  will  not  set  aside  the 
8ecurities.(6)[2]    *in  an  earlier  case,  a  bond,  given  for      [*368J 

(b)  LordAldbarougkv.  7Vy«,7Cl.  &  Fin.  436  j  Hincksman  y.  Smith,3 
Ross,  see  p.  435 ;  Headen  v.  Rosker,  1  M'Clel.  &  Y.  89 ;  PoUs  v.  CwrHs, 
Yoa.643;  Wardle  v.  Carter,  7  Sim,  490;  see  SeweU  v.  Walker,  13  Jur. 
1041. 

(c)  SheUy  y.  Nash,  3  Madd.  232;  Fbz  v.;  Wright,  6  Madd.  Ill ;  Lard  AU- 
borough  V.  Trye,  7  01.  &  Fin.  436. 

(rf)  Edwards  r.  Briwne,  2Co\\.  100. 

(0  King  V.  Hamlet,  2  Myl.  &  E.  456  ;  9  Bligh,  610 ;  see  Sir  E.  Sagden's 
remarks,  Sagden's  Law  of  Property,  65  et  seq. 

stockB,  the  reversion  of  which  had  been  purchased  by  private  contract  by 
the  plaintiff.  The  purchase  was  made  in  1812  for  5502.  The  claim  was 
assisted  upon  the  allegation  of  undue  advantage,  which  was  abandoned, 
and  inadequacy  of  consideration.  The  plaintiff  examined  two  auction- 
eers, to  prove  the  value.  The  defendant  examined  two  actuaries,  an  auc- 
tioneer, and  a  land  agent ;  and  in  the  result,  the  purchase  was  supported. 
This  case,  for  the  first  time,  fairly  introduced  the  question  between  the 
conflicting  evidence  of  auctioneers  and  actuaries;  or,  in  other  words,  be- 
tween the  market  price  of  reversions,  and  their  estimated  price  according 
to  the  tables. 

[2]  In  this  case,  the  heir  was  not  relieved,  although,  after  a  treaty  for 
a  loan,  goods  to  the  value  of  8001.  were  sold  at  the  shop  prices  to  an  ex- 
pectant heir,  who  had  sold  his  only  immediate  provision,  and  a  mortgage 
and  other  securities  were  taken  as  upon  an  actual  advance  of  8002.  in 
money,  carrying  five  per  cent,  interest  from  the  time  of  sale,  although  it 
was  proved  that  where  ready  money  was  paid  (and  here  the  security  car- 
rying interest  was  equal  to  ready  money)  a  rebate  of  five  per  cent  was 
allowed,  in  the  ordinary  way  of  trade,  by  the  defendant,  which  would 
have  amounted  to  4002. ;  but  no  such  allowance  was  made  to  the  plaintiff, 
and  his  goods  were  detained  until  the  securities  were  perfected.  The 
goods  were  of  course  re-sold,  and  the  plaintiff  sustained  a  loss  of  about 
60  per  cent,  upon  the  transaction. 
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Chap.  XXV.  3ii|(3  taken  up  to  sell  to  raise  money,  was  allowed  to  stand 
as  a  security  only  for  the  sum  really  raised ;(/)  but  the 
decision  turned  upon  the  transaction  being  a  loan  at  usu- 
rious interest :  the  transfer  of  goods  being  a  shift  or  cloak 
for  usury.(g^) 
whjm  «»j^      It  would  seem  that  where  fraud  has  been  practised  on 
2i*S*tlS?'  ^  tenant  in  tail,  and  has  been  carried  into  effect  by  barring 
MidJtt'tliit  the  entail,  and  he  dies  without  issue,  and  without  con- 
^'^'^Th^'*  firming  the  transaction,  the  next  remainderman  may  file 

(/)  Barker  v.  Vansommer.  1  Bro.  C.  C.  149. 
(jS)  Per  Lord  Brougham,  C,  2  Myl.  &  K.  485. 

The  court,  in  deciding  this  case,  laid  down  two  propositions  as  incon- 
testible,  as  applicable  to  the  doctrines  of  equity  upon  the  subject  of  an  ex- 
pectant heir  dealing  with  his  expectancy.  1.  That  the  extraordinary  pro- 
tection given  in  the  general  case  must  be  withdrawn  if  it  shall  appear 
that  the  transaction  was  known  to  the  father,  or  other  person  standing  in 
loco  parentis)  the  person,  for  example,  from  whom  the  spes  succesdonis  was 
entertained,  or  after  whom  the  reversionary  interest  was  to  become  vest- 
ed in  possession,  even  although  such  parent,  or  other  person,  took  no  ac- 
tive part  in  the  negotiation,  provided  the  transaction  was  not  opposed  by 
him,  and  so  carried  through  in  spite  of  him.  2.  That  if  the  heir  flies  off 
from  the  transaction,  and  becomes  opposed  to  him  with  whom  he  has  been 
dealing,  and  repudiates  the  whole  bargain,  he  must  not,  in  any  respect 
act  upon  it,  so  as  to  alter  the  situation  of  the  other  party,  or  his  property ; 
at  least,  that  if  he  does  so,  the  proof  lies  upon  him  of  showing  that  he  did 
80,  under  the  continuing  pressure  of  the  same  distress  which  gave  rise  to 
the  original  dealing. 

Sugden  (3Sug.  on  Vend.  p.  323,)  remarks  that  "  the  first  of  these  rules 
is  supported  by  no  previous  authority,  and,  as  a  general  rule,  cannot  be 
maintained.  The  knowledge  of  the  parent  may,  under  some  circumstan- 
ces, remove  one  of  the  objections  to  such  a  transaction,  but  the  others 
might  still  remain.  The  son  is  entitled  to  be  relieved,  although  his  father 
may  witness  his  ruin  with  indiflference.  It  is  the  son's  equity,  although 
partly  grounded  upon  public  policy.  In  many  cases,  the  person  standing 
in  loco  parentis,  or  from  whom  the  spes  successionis  is  entertained,  or  after 
whom  the  reversionary  contract  is  to  become  vested  in  possession,  may 
be  more  than  indifferent  about  the  worldly  prospects  of  the  expectant  heir. 
Even  in  the  case  of  father  and  son,  how  frequently  we  And  the  expectant 
spendthrift  only  following  his  parent's  example !  The  second  rule,  with- 
out the  concluding  qualification,  could  not  be  safely  acted  upon.  In  the 
case  of  goods  substituted  for  money,  'and  a  security  given  over  the  buy- 
er's reversionary  property,  the  heir  may  offer  to  return  the  goods,  if  the 
seller  will  relinquish  the  securities.  If  the  offer  is  refused,  and  the  heir 
then  sell  them — which  is  simply  accomplishing  the  purpose  for  which 
they  were  bought — it  would  not  be  possible  to  maintain  that  he  had  for- 
feited any  equity  which  he  originally  had,  to  impeach  the  transaction.'* 
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a  bill  to  set  it  aside ;  but  not  if  there  were  an  independent  ^*»*p-  ^'^• 
intention  to  bar  the  entail,  and  the  fraud  applied  only  to  he  might 
some  part  of  the  transaction  distinct  from  that  object.(A)        ^*    "* 

When  relief  is  given,  the  conveyance  will  stand  as  a  '^^^  ^®]Jj. 
security  for  the  principal  sum  and  simple  (but  not  com-  2  wiS?.*'**** 
pound )(t)  interest; (A)  and  for  moneys  expended  by  him 
in  lasting  and  valuable  improvements,  and  interest ;(/)  he 
will,  of  course,  be  charged  with  what  he  has  actually  re- 
ceived, and  interest ;  and,  in  one  case,  where  he  had  re- 
ceived from  the  vendor  interest  on  the  purchase* money 
such  payments  were  held  to  have  been  in  reduction  of  the 
principal,  and  he  himself  was  charged  with  interest  upon 
them  ]{m)  and  it  seems  doubtful  whether  he  will  not,  like 
a  mortgagee,  be  charged  with  what,  without  wilful  de- 
fault, he  might  have  received  :(n)  where  inadequacy  of 
price  is  the  sole  ground  for  the  interference  of  the  court, 
he  may  *be  allowed  his  costs  :{o)  but  slight  additional      r«359l 
circumstances  will  induce  the  court  to  refuse  them.(p) 

And,  of  course,  long  delay  and  clear(5r)  acquiesence  on  SS^SyM. 
the  part  of  the  vendor, — (and  this  notwithstanding  his  S?MiSjrmL 
poverty,) — or  his  advised  confirmation  of  the  purchase   ^ 
will  bar  the  right  to  relief  :(r)  and  we  may  here  remark, 
that  the  statement  of  consideration  in  the  conveyance  is 
not  conclusive,  but  any  additional  consideration,  not  in- 
consistent with  the  terms  of  the  deed,  may  be  established 
by  parol  evidence.(5)[l] 

(h)  See  Bellamy  y.  Sabine,  2  Ph.  425. 
(i)  Oawland  v.  De  Faria,  17  Ves.  20. 

Ik)  s.  a 

(0  Murray  v.  Palmer,  2  Sch.  &  Lef.  490. 

(ot)  S.  C,  ift.488. 

(n)  See  Sug.  327,  and  the  judgment  in  Murray  v.  Palmer,  2  Sch.  &  Lef. 
489,  against  such  liability ;  bat  see  contra  the  decree,  iJb.  490. 

ip)  Bawtree  v.  Watson,  3  Myl.  &  K.  see  p.  341,  and  earlier  cases  cited; 
see  Sag.  326. 

(p)  Wood  V.  Abrey,  3  Madd.  see  p.  424. 

{q)  See  Gerrard  v.  O'ReOly,  3  Dru.  Sc  W.  414. 

(r)  Vide  supra,  pp.  25,  26;  and  see  Knight  v.  Marjoribanks,  11  Bear. 
322;  Farmer  y.  Fanner,  1  H.  L.  C.  724;  Sibberingy.  Earl  of  BalcarreSj 
14  Jar.  753,  V.  C.  K.  B. 

(s)  aifford  y.  TurreU,  1  Y.  &  C.  C.  C.  138 ;  affirmed  9  Jar.  633. 


[1]  The  difficulty  seems  to  be  in  determining  what  constitutes  a  different 
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Chap.  XJV. 

(3  )   Vendor's  rights  of  pre  emption  under  Lands  Clauses 

Consolidation  Act,  1846. 

Rights  of         By  the  Lands  Clauses  Consolidation  Act,  1845,  the  pro- 

pre-emp-  ^  fir 

tion,  &c.,  of .  moters  of  the  undertaking  authorized  by  the  special  act, 

consideration,  or  a  consideration  which  cannot  stand  toith  the  dted.  Some- 
times  even  where  the  effect,  or  operation  of  the  deed,  as  such,  was  not  in 
question,  a  different  consideration  has  been  said  to  mean  one  of  a  different 
species ;  for  instance,  a  valuable  consideration,  where  the  deed  expresses 
merely  a  good  one,  ^c. ;  and  that  proof  of  an  additional  consideration  of 
the  same  kind,  was  allowable.  So  on  the  other  hand,  it  has  been  con- 
tended, that  a  different  consideration  was  one  differing  from  that  express- 
ed, in  any  particular,  eren  in  amount.  It  seems  to  be  settled  that  where 
a  deed  expresses  a  consideration,  and  then  adds,  "  and  for  divers  other 
considerations  "  you  may  always  aver  and  prove  what  these  considera- 
tions really  were.  See  Mead  v.  Sieger^  5  Porter's  Rep.  506 ;  Jones  v.  Sas- 
ser,  1  Dev.  &  Batt.  466 ;  Miller  v.  Bagwell,  3  McCord's  Rep.  568 ;  Bene- 
dict V.  Lynchj  1  John.  Ch.  Rep.  270;  Jack  v.  Dougherty ,  3  Watts'  Rep. 
155, 156, 157,  et  seq. ;  Maigley  v.  Haner,!  JohuB.  Rep.  342  ;  6  Monroe  Rep. 
291 .  So  where  no  consideration  is  expressed,  or  the  deeds  imports  to  have 
been  made  upon  divers  good  considerations,  you  may  prove  the  true  one, 
and  give  it  effect  accordingly.  So  where  a  blank  is  left  for  the  conside- 
ration. Stevens  v.  Griffith,  3  Verm.  Rep.  448 ;  Hartly  v.  MAnulty,  4 
Yeates  Rep.  25 ;  Davenport  v.  Mason,  15  Mass.  Rep.  85 ;  Wkite  v.  Weeks, 
1  Pennsylv.  Rep.  486 ;  Wood  v.  Beach,  7  Verm.  Rep.  522. 

A  deed  importing  a  volwniary  conveyance  from  a  father  to  his  son,  was 
assailed  by  a  creditor  of  the  father  on  the  ground  of  its  having  been  given 
to  screen  the  property  from  being  made  liable  for  the  father's  debts.  The 
party  claiming  under  the  deed,  in  order  to  repel  the  fraud,  offered  to  show, 
among  other  things,  that  the  father  was  indebted  to  the  son,  in  an  amount 
equal  to  the  value  of  the  property  conveyed.  The  court  held  the  evidence 
admissible,  on  the  ground  that  it  might  conduce  to  rebut  the  idea  of  fraud 
in  fact  or  the  iiUention  to  defraud.  The  father  it  said,  might  have  sold  the 
land  to  his  son,  or  a  stranger  for  a  valuable  consideration,  and  given  a 
good  title  for  the  same,  although  his  debts  might  have  been  double  in 
amount,  to  the  value  of  his  property,  unless  his  creditors  had  acquired  a 
Uen  upon  it.  It  would  have  been  no  fraud,  in  judgment  of  law,  against 
his  creditors,  for  him  to  have  paid  one  and  left  the  others  unpaid.  Had 
the  evidence  been  offered  for  the  purpose  of  showing  that  the  deed  was 
given  for  a  valuable  consideration,  and  in  satisfaction  of  a  debt  due  from 
the  father  to  the  son,  and  not  for  the  consideration  of  love  and  affection, 
as  expressed  in  the  deed,  it  might  well  be  considered  as  contradicting  the 
deed.  It  would  then  be  substituting  a  valuable  for  a  good  consideration, 
and  a  violation  of  i\e  well  settled  rule  of  law,  that  parol  evidence  is  in> 
admissible  to  annul  or  substantially  vary,  a  written  agreement.  Such  was 
not  the  object  of  the  evidence.  The  adverse  party  having  gone  into  proof 
of  circumstances  out  of  the  deed,  which  are  insisted  upon  as  evidence  of 
a  fraodi^ent  intention,  the  evidence  of  the  father's  indebtedness  to  his  son, 
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are  required,  within  the  periods  thereby  prescribed,  or  if,  chap,  xiv. 
no  period  be  prescribed,  within  ten  years  after  the  expi-  ^"j*'®"    . 
ration  of  the  time  thereby  limited  for  the  comptetion  of  gj^^^^. 
the  works,  to  sell  such  lands  as  shall  not  be  required  for  ^|Q^f^^ 
the  purposes  of  the  undertaking ;  and  such  superflous  JS[SSuom 
lands,  unless  they  be  situated  in  a  town,(/)  or  be  lands  ^'*"' 
built  upon  or  used  for  building  purposes,  are  to  be  first 
offered  to  the  person  then  entitled  to  the  lands,  if  any, 
from  which  the  same  were  originally  severed ;  or,  if  he 
•refuse,  or  for  six  weeks  neglect  to  signify  his  wish,  to      [•360] 
purchase  the  same  or  cannot  be  found,  then  to  other  ad- 
joining owners ;  and  unless  a  sale  be  made  either  to  such 
person,  or  adjoining  owners,  or  some  other  person,  the  su- 
perfluous lauds  remaining  unsold  at  the  expiration  of  such 
period  are  to  vest  in  and  become  the  property  of  the 
owners  of  the  land  adjoining  thereto,  in  proportion^  to  the 

{t)  The  word  "  Town  "  has  been  held  to  mean,  the  space  on  which  the 
dwelling-hooses  are  collected  so  near  each  other  that  they  may  be  said  to 
be  continoos ;  so  also  an  open  space  occupied  as  a  mere  accessory  to  the 
convenience  of  a  dwelling-house,  would  seem  to  come  within  the  term ; 
Elliot  V.  South  Devon  Railway  Company,  5  Rail.  Ca.  500. 

• 
was  to  meet  the  presumption  thus  raised.  The  evidence  to  show  the 
fraud,  and  that  which  was  offered  to  repel  it  related  to  coUateralj  and  in- 
dependent facts,  unconnected  with  the  deed,  and  could  not  therefore,  in  any 
manner,  vary  or  alter  its  terms.  Hinders  lessee  y.  LongtoortA,  11  Wheat. 
Rep.  199.  A  deed  assailed  on  the  ground  of  fraud,  against  creditors  ex- 
pressed a  money  consideration  which  had  never  passed ;  and  the  party 
claiming  under  it,  sought  to  support  it  by  proof  that  the  true  consideration 
was  marriage.  Held  that  this  could  not  be  done,  though  both  considera- 
tions were  valuable.  Betts  v.  7%^  Union  Bank  of  Maryland,  1  Harr.  & 
Gill,  175.  In  Virginia,  where  a  deed  purporting,  on  its  face,  to  have  been 
made  in  consideration  of  "  natural  love  and  affection,"  and  also  of  "  one 
dollar,"  was  assailed  on  the  ground  of  fraud  as  against  creditors ;  held, 
that  parol  proof  of  other  valuable  considerations,  besides  the  nominal  one 
expressed,  was  admissible  to  sustain  it.  Harvey  v.  Alexander,  1  Rand. 
Rep.  219.  So  in  Ohio.  SteeU  v.  Worthington,  2  Ham.  Rep.  182, 185. 
In  Massachusetts  any  consideration  of  the  same  general  species,  may  it 
seems,  be  proved,  to  sustain  the  deed.  BuUard  v.  Briggs,  7  Pick.  Rep. 
533.  The  same  doctrine  prevails  in  Pennsylvania.  Jack  v.  Dougherty, 
3  Watte'  Rep.  151.  See  Johns  v.  Church,  12  Pick.  557,  561 ;  Epper  v. 
Randolph,  2  Call's  Rep  103 ;  Duval  v.  Bidb,  4  Hen.  &  Munf.  113 ;  HO- 
dreth  v.  Sands,  2  John.  Cb.  Rep.  35 ;  BrackeU  v.  Wait,  6  Verm.  Rep.  426, 
427;  Brooks  v.  MaUbie  4  Stew.  4t  Porter,  96,  et  seq. 
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<^p-  ^'^'  extent  of  their  lands  respectively  adjoining  the  same  :(w) 
the  right  of  pre-emption  above  noticed  would  seem  not  to 
affect  9 contract  entered  into  with  a  third  party  for  the 
sale  of  superfluous  land,  if  the  offer  to  the  parties  entitled 
to  pre-emption  be  made  and  rejected  before  conveyance.(v) 

(4.)   Vendor^s  remedies  at  Law  and  in  Equity  on  pur- 

chaser's  covenants. 

We  have  already  seen  that  covenants  are  occasionally 
entered  into  as  well  by  the  purchaser  with  the  vendor,  as 
by  the  vendor  with  the  purchaser ;  and  that  such  cove- 
nants will,  in  equity,  bind  a  purchaser  who  accepts  the 
benefit  of  a  conveyance,  although  he  do  not  execute  it.(ir) 
wwMuaSs*       Covenants  entered  into  by  purchasers  are  of  three  des- 
dMiflad.     criptions ;  first,  such  as  relate  to  interests  possessed  or 
acquired  by  the  covenantee  in  the  purchased  land,  inde- 
pendently of  the  covenant ;  e.  g,,  a  covenant  to  pay  a 
rent-charge  issuing  out  of  the  land,  or  to  maintain  a  road 
over  it ;  secondly,  such  as  are  not  connected  with  any  such 
interests  in  the  purchased  land,  but  which  restrict  or  limit 
its  mode  of  enjoyment  by  the  purchaser  and  his  represen- 
tatives ;  e.  g,,  a  covenant  that  the  land  shall  not  be  built 
r*36l1      upoi^)  or  shall  be  built  on  only  in  a  particular  'manner ; 
and  thirdly,  covenants  relating  to  the  production  and  cus- 
tody of  the  title  deeds.(ar) 
Whether  As  rcspocts  the  first  class  of  covenants,  it  appears  to  be 

rajwiih  the  not  perfectly  clear(y)  whether  the  vendor  or  his  represen- 
tatives could  enforce  them  as  against  an  alienee  of  the 
land,  even  although  the  alienee  have  the  estate  of  the 
original  covenantor  ;  and  where  this  is  not  the  case, — as 
where  in  a  conveyance  to  A.  in  fee,  to  such  uses  as  B. 
shall  appoint,  and  in  default  of  appointment  to  the  use  of 
B.  in  fee,  B.  covenants  with  the  vendor  for  payment  of 
rent,  and  then  conveys  to  C.  in  exercise  of  the  power  of 

(tt)  See  sects.  127,  128  and  129. 

(v)  London  and  Greenwich  RaUway  Company  v.  GoodckUd,  8  Jar.  455, 
V.  C.  E. 

(w)  Vide  supra^  pp.  265,  266. 

(z)  See  Third  report  of  Real  Property  Commissioners. 

(y)  Ibid,  p.  53 ;  but  see  Sug.  730,  where  it  is  held  that  the  action  will 
lie. 
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appoiotment,  no  action  will  lie  against  the  alienee  upon 
the  covenaQt.(js)[l] 

{z)  Roach  V.  Wadham^  6  Blast,  289 ;  and  see  Sug.  731,  and  farther  on 
the  subject  of  privity  of  estate,  infraj  p.  364. 

[I]  The  rent  charge  is  an  incorporeal  hereditament,  and  issues  out  of 
the  land,  and  the  land  is  bound  by  it ;  the  covenant,  therefore,  may  well 
run  with  the  rent  in  the  hands  of  an  assignee ;  the  nature  of  the  subject 
which  savors  of  the  realty,  altogether  distinguishes  the  case  from  a  mat- 
ter merely  personal. 

The  real  property  commissioners  (third  report,  p.  53)  observe,  that  whe- 
ther the  burthen  of  such  covenants  runs  with  the  land,  so  that  an  action 
of  covenant  at  law  can  be  maintained  against  an  alienee,  seems  to  have 
been  lately  questioned.  It  has,  they  add,  sometimes  been  considered,  to 
depend  on  priority  of  estate,  that  is,  on  the  party  sought  to  be  charged, 
having  or  not  having  the  estate  of  the  covenantor.  They  then  refer  to 
the  case  cited  in  the  text,  and  observe  that  the  court  must,  in  that  case, 
have  considered  this  distinction  as  influencing  their  decision,  for  they 
suffered  it  to  be  argued  at  great  length,  which  would  have  been  unneces- 
sary, if  the  action  would  not  lie,  even  supposing  the  defendant  to  have 
had  the  estate  of  the  covenantor.  They  conclude  that  it  is  certain  that 
the  rule  of  law,  as  to  this  point,  is  not  very  clearly  laid  down  by  the  old 
text  books,  and  it  may  have  been  the  intention  of  the-judges  to  confine  the 
rule  to  covenants  entered  into  by  lessees.  There  is,  they  add,  no  doubt, 
ground  for  distinction  between  covenants  by  lessees,  and  covenants  by 
the  owners  of  the  fee.  "  These  observations,''  says  Sugden,  (Sug.  on 
Yen.  vol.  2,  337,)  "  hardly  do  justice  to  the  opinion  of  the  court  in  Roach 
V.  Wadkam^  where  both  the  bar  and  the  bench  treated  it  as  clear,  that  the 
action  would  lie,  if  the  defendant  was  assignee.  Mr.  Abbott,  for  the  de- 
fendant, contended,  that  the  deeds  operated  as  an  execution  of  the  power, 
and  not  as  a  conveyance  of  the  interest,  and  that  the  covenant  for  the 
payment  of  the  rent,  did  not  pass  (that  is  run)  with  the  estate ;  he  then 
argued  the  question  upon  the  power,  and  added,  that  though,  if  it  were 
considered  as  a  conveyance  by  the  releasee,  with  the  consent  of  the  first 
purchaser,  still  the  defendant  would  not  be  chargeable  in  the  action,  be- 
cause he  was  not  sued  as  the  assignee  of  the  first  purchaser.  Not  a  word 
escaped  him  as  to  the  non-liability  of  the  defendant  to  the  action,  if  he 
did  take  the  estate  of  the  first  purchaser,  and  yet,  that  would  at  once, 
have  settled  the  question.  Lord  Ellenborough,  who  delivered  the  opinion 
of  the  court,  that  the  second  purchaser  took  under  the  power,  adverted  to 
covenants  entered  into  by  the  second  purchaser,  with  the  first  purchasen 
to  pay  the  rent  and  indemnify  the  latter  from  it,  and  observed,  that  the 
covenants  in  the  deed  of  conveyance  to  the  second  purchaser,  did  not 
appear  to  the  court  at  all  to  militate  with  their  construction ;  for  had  It 
been  the  intention  of  the  parties  that  the  second  purchaser  should  take  as 
assignee  of  the  first,  such  covenant  on  the  part  of  the  latter,  would  have 
been  less  necessary  than  if  he  were  intended  to  take  as  appointee ;  for  in 
the  former  case,  the  first  purchaser  would  have  had  some  security  that 
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^*^'  "^-      As  respects  covenants  of  the  second  class,  it  appears  to 

d^^J^  bo  extremely  doubtful(a)  whether  they  could,  at  law,  be 

teenforMd^  enforced  against  an  alienee,  althongh  the  assigns  be  ex- 

a^ofli^Iii-    pressly  named  in   the  covenant  ;(6)  it  has  even   been 

iMKic*.         doabted(c)  whether  an  alienee  with  notice  can  be  affected 

in  equity  by  a  covenant  which  would  not  bind  him  at 

law  ;  but  the  contrary  doctrine  seems  to  be  warranted  by 

the  earlier  authorities,  and  has  been  acted  upon  in  several 

recent  cases.(c/)[  I  ] 

(a)  See  third  report  of  Real  Prop.  Com,;  2  Myl.  &  K.  545;  and  Ex 
parU  Ralph,  1  De  G.  219. 

{b)  Sed  aUter  in  the  case  of  a  demise ;  Spencer's  case,  5  Rep.  16 ;  it  has 
been  recently  decided  that  a  covenant  by  a  lessor  to  build  a  house  on  the 
demised  land,  or  to  indemnify  the  lessee  against  specified  liabilities,  wiU 
not,  at  law,  bind  the  assignees  of  the  reversion,  if  not  expressly  named : 
Dougkif  V.  Bovmant  (in  error,)  Exch.  Ch.,  affirming  the  judgment  of  the 
CI.  B.,  1  vet.  B.  444,  nor,  semUe,  even  if  named ;  see  judgment. 

(c)  KeppeU  v,  BaOey,  2  Myl.  &  K.  517. 

{d)  Whatman  v.  Gibson,  9  Sim.  196;  Mann  v.  Stephens,  15  Sim.  377^ 
affirmed  on  appeal,  379 ;  Tidk  v.  Moxhay,  11  Beav.  571 ;  2  Ph.  774 ;  and 
see  Hemingway  v.  Femandes,  13  Sim.  228;  BrisUno  v.  Wood,  1  Coll. 
480 ;  see  also  Schreiber  v.  Creed,  IQ  Sim.  9 ;  and  see  Sng.  742. 

be  would  not  be  caUed  upon  to  pay  this  rent  arising  from  the  circum- 
stances of  the  second  purchaser  being  liable  to  be  sued  by  the  original  vendor. 
But  he  added,  that  whether  the  conveyance  were  intended  to  operate  in 
the  one  way  or  the  other,  these  covenants  were  fit  and  proper  for  the 
security  of  the  first  purchaser ;  for  if  the  second  purchaser  were  the  as- 
signee, and  liable  to  be  sued  in  covenant,  the  original  vendor,  if  the 
second  purchaser  did  not  pay  the  rent,  might  sue  the  first  purchaser  on 
his  covenant  to  pay  it ;  and  in  that  case,  the  second  purchaser's  covenant 
was  proper  for  the  first  purchaser's  indemnity ;  and  if  the  second  pur- 
chaser were  not  liable  lo  be  sued  by  the  original  vendor,  and^t  was 
nevertheless  the  intention  of  the  |>arties  that  the  second  purchaser  should 
pay  the  rent,  a  covenant  from  him  to  the  first  purchaser  to  pay  such  rent 
and  to  indemnify  the  first  purchaser  therefrom,  became  the  more  neces- 
sary. The  observation  of  the  commissioners  that  this  question  has  some- 
times been  considered  to  depend  on  privity  of  estate,  may  perhaps  mis- 
lead the  student,  for  the  only  question  is,  whether,  where  the  assignee  is 
in  privity  of  the  estate,  he  is  bound  by  the  covenant ;  if  there  is  no  such 
privity,  it  is  not  denied  by  any,  that  he  is  not  chargeable  in  such  ac- 
tion." 

[1]  The  real  property  commissioners  (third  report,  p.  54)  state  two  doubts 
which  have  arisen  upon  such  covenants.  First,  whether  they  would  run 
with  the  land  so  as  to  bind  all  successive  owners  of  it  1  Judged  by  tlie 
usual  rule,  (and  supposing  the  rule  to  be  applicable.)  they  add,  perhaps. 
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*The  equitable  remedy  is,  of  course,  an  injuaction  to  ciiap.  aiv. 

Bui 

all 


restrain  a  breach  of  the  covenant;  and  this  will  only  be  *"'"**^ '" 


Uiis  doubt  may  be  thoaght  to  be  unfotmded,  for  they  relate  directly  atid 
immediately  to  the  land.    They  state  that  they  are  not  aware  of  any 
instance  in  which  an  action  at  law  upon  such  a  covenant,  has  been 
brought  against  an  assignee  of  the  land.     In  a  few  cases,  they  add, 
the  subject  has  been  brought  before  courts  of  equity,  by  suit  against  an 
assignee  of  the  land ;   in  some  of  these  cases,  the  court  has  refused 
to  interfere,  by  way  of  injunction,  bat  the  validity  of  the  covenant,  or 
its  binding  the  assignee,  has  never  been  negatived  by  decision.    "  This,'* 
says  Sugden,  (Sug.  on  Ven.  vol.  2,  p.  328,)  "  is  stating  the  case  too 
negatively;  for  in  such  cases  as  I  have  known  to  arise,  the  right  to 
equitable  relief  has  never   been  doubted,  but  the  question  has  been 
only,  whether  the  plaintifi*  has,  by  his  own  conduct,  presented  his  claim 
to  relief :  the  right  to  equitable  relief,  at  least,  is  clear;  for  assuming 
the  contract  to  be  a  valid  one,  it  binds  the  land  in  the  view  of  a  court 
of  equity ;  and  a  specific  performance  of  it  will  be  enforced,  or  what 
amounts  to  the  same  thing,  the  owner  of  the  lanl  will  be  enjoined  from 
committing  a  breach  of  the  covenant."    The  other  doubt  adverted  to  by 
the  commissioners,  is,  whether  covenants  of  this  description  are  not  op.'n 
to  the  objection  of  creating  a  perpetuity  1    The  argument  is,  that  the 
doctrine  of  perpstuity  is  not  confined  to  a  restrir>.tion  or  alienation,  b  it 
that  it  applies  to  every  provision  or  engagement,  the  effect  of  which  may 
be  to  impede  the  fee  circulation  of  property  in  land ;  and  they  contend 
that  in  order  to  secure  that  freedom  of  alienation,  land  ought  not  to  be  ca^ 
pable  of  being  subjected  to  any  burthen  or  interest,  which  the  owner  of 
the  fee  cannot  discharge  it  fronai,  within  the  period  of  perpetuity,  except 
rents,  rights  of  way,  light  and  water,  and  other  easements  now  aclrnow^ 
ledgsd  by  the  law.    They  observe  that  they  are  not  aware  that  this  sub- 
ject has  ever  been  discussed  in  any  court.    "  But  there  have  been  cases," 
says  Sugden,  "  in  which  the  objection  might  have  been  raised,  although 
it  was  not,  which  is  an  argument  against  it.    The  law  of  perpetuity  has 
never  been  so  propounded  as  to  go  beyond  the  power  of  alienation.    There 
is  no  objection,  in  point  of  law,  to  the  owner  of  an  area  surrounded  by 
houses,  contracting  that  it  shall  never  be  built  upon ;  it  does  not  affect 
the  power  of  alienation,  nor  the  right  of  enjoyment ;  the  former  wholly 
prevails,  and  so  does  the  latter,  in  the  several  parties,  according  to  the  con- 
tract.    Rights  of  way,  for  example,  show  that  the  law  allows  one  man*s 
land  to  be  perpetually  burdened  with  an  easment  in  favor  of  another,  so 
that  he  can  never  build  upon  the  spot  or  do  any  act  which  will  interfere 
with  the  right  of  way.    It  is  begging  the  question  to  say  that  this,  and 
the  like  cases,  are  exceptions.    They  are  anthorized  by  the  law,  and  the 
privileges  under  discussion,  are  of  a  like  nature ;  so  little  indeed,  is  the 
supposed  doctrine  recognized  by  the  law,  that  the  law  itself,  independently 
of  contract,  prevents  a  man  from  altering  his  house,  for  example,  where 
it  would  obscure  the  light  which  his  neighbor  has  for  a  given  period  en- 
joyed." 
A  covenant  in  a  deed  of  land  not  to  erect  a  building  on  a  common 
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ctop^  xTv.  granted  against  an  alienee  who  bought  with  notice  of  the 
covenant ;  nor  will  it  be  granted  where  no  real  damage 
is  likely  to  be  sustained,  or  the  circumstances  which  were 
contemplated  when  it  was  entered  into  no  longer  exist ; 
for  instance,  the  court  has  refused  to  enforce  specific  per- 
formance of  a  covenant  against  the  erection  of  buildings, 
where  the  plaintiff  bad  himself  erected  buildings  whose 
effect  was  to  destroy  those  very  advantages  which  it  was 
the  object  of  the  covenant  to  maintain.(e) 

HMMdiM  As  to  covenants  of  the  third  description,  viz.,  relating 

to  title  deeds,  the  right  to  enforce  them  at  law  against  an 
alienee  seems  probably  (as  with  covenants  of  the  first 
kind)  to  depend  upon  his  having  the  estate  of  the  origi- 
nal covenantor ;(/)  but  an  alienee  who  bought  with  no- 
tice of  the  covenant  would  be  bound  in  equity  to  produce 
the  deeds  ]{g)  and  it  seems  probable  that  the  benefit  of 
such  a  covenant  by  a  purchaser  would  at  law  run  with 
the  land  retained  by  the  vendor.(A)[l] 

(e)  Duke  of  Bedford  v.  Trustees  of  British  Museum,  2  Myl.  552. 

(/)  As  to  which,  vide  infra,  p.  364,  and  see  Sug.  481  and  483,  and  the 
remarks  on  Barclay  v.  Raine,  1  Sim.  &  Siu.  449 ;  and  see  9  Jarm.  Conv. 
96,  356. 

{g)  See  Sag.  474 ;  and  as  to  the  general  equitable  right  to  production, 
independently  of  any  covenant,  vide  supra,  p.  202,  et  seq. 

(A)  See  Mr.  Jarman's  note,  9  Jarm.  Conv.  by  S.  356  et  seq.  \  and  third 
report  of  Real  Prop.  Com.  52 ;  but  see  Sug.  713. 

or  public  square  owned  by  the  grantor  in  front  of  the  premises  con- 
veyed, is  a  covenant  running  with  the  land,  and  passes  to  a  subsequent 
grantee  of  the  premises,  without  a  special  assignment  of  the  covenant. 
Trustees  of  Watertown  v.  Cowen,  4  Paige,  510. 

[1]  The  real  property  commissioners  observe  (third  report,  56,)  that  in 
the  case  of  Barclay  v.  Paine,  1  Sim.  &.  Stu.  449,  where  vendor  had  not 
the  custody  of  the  original  deeds,  but  had  a  covenant  for  the  produc- 
tion of  them,  it  was  decided  that  the  title  was  not  marketable,  because 
the  covenant  did  not  run  with  the  land.  They  add  that  it  had  previously 
been  supposed,  either  that  an  original  independent  equity  existed,  en- 
titling any  party  interested  in  a  deed  to  call  for  its  production,  by  any 
other  person  having  the  custody  of  it ;  or  at  least,  that  such  an  equity 
existed  wherever  the  parties  requiring  the  production  claimed  under  a 
person  who  had  taken  the  precaution  to  procure  a  covenant  for  that 
purpose ;  and  the  person  having  the  actual  custody  of  it,  derived  that 
custody  from  or  through  a  person  who  had  entered  into  such  a  cove- 
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And  the  covenaator  and  his  representatives  may  be  ^^^  ^'^- 
sued  upon  covenants  of  any  of  the  above  kinds,  although  Cj^<»^^f^^*'JJ^°' 
they  may  not  bind  the  alienees  of  the  land.(i)  SveB  uJbie 

And  upon  a  covenant  simply  collateral  to  the  land —  nSn^in 
*e.  g,y  to  pay  a  sum  of  money — the  assignee  is  not  liable  ^^'  ^ 
althGugh  expressly  named.(A:)  °**JJ*^'*®* 

Under  the  recent  bankruptcy  act,(Z)  when  the  assignees  jj2^  «>i- 
of  any  bankrupt,  who  is  entitled  to  land,  under  a  convey-      \*Z&S\ 
ance  to  him  in  fee,  or  under  an  agreement  for  such  a  covemmtM, 

,  .  ,  ,  ,         ,       how  aflbct^l 

conveyance,  subject  to  any  perpetual  yearly  rent  thereby  by  bank- 
reserved,  shall  elect  to  take  the  land  or  the  benefit  of  the 
conveyance  or  agreement,  the  bankrupt  is  not  to  be  liable 
to  pay  any  rent  accruing  after  the  issuing  of  the  fiat  or 
filing  of  the  petition,  or  to  be  sued  in  respect  of  any  sub- 
sequent non-observance  or  non-performance  of  the  con- 
ditions, covenants  and  agreements  in  the  conveyance  or 
agreement ;  and  if  the  assignees  shall  decline  to  take  the  ^ 

land  or  the  benefit  of  the  conveyance  or  agreement  he  is 
not  to  be  liable  if,  within  fourteen  days  after  notice  of 
their  having  so  declined,  he  shall  deliver  up  the  convey- 
ance or  agreement  to  the  person  then  entitled  to  the  rent 
or  having  so  agreed  to  convey  ;  and  if  the  assignees  do 
not  elect  on  request,  any  person  entitled  to  the  rent  or 
having  so  conveyed  or  agreed  to  convey,  or  any  person 
claiming  under  him,  may  apply  to  the  court ;  and  the 
court  may  order  them  to  elect,  and  deliver  up  such  con- 
veyance or  agreement,  in  case  they  shall  decline  the  same, 
and  the  possession  of  the  premises  ;  or  may  make  such 
other  order  therein  as  it  shall  think  fit. 

(t)  See  and  coasider  Stokes  v.  Russell^  3  Durn.  &  E.  678. 

(/t)  Spencer^ s  case^  5  Rep.  16. 

(Z)  12  &  13  Vict.  c.  106,  see  s.  145. 


nant.  In  practica  it  was  not  considered  that  a  court  of  equity  would 
regard  the  subtle  distinctions  which  prevail  in  courts  of  law,  betweea 
covenants  which  do  and  those  which  do  not  run  with  the  land,  and  they 
point  oat  the  evil  consequence  of  this  decision.  "  The  rule  in  equity," 
says  Sttgden,  (2  Sug.  on  Ven.  83,)  "  never  was  so  universal,  as  it  is 
quoted  in  the  first  part  of  the  foregoing  statement ;  but  the  second  branch, 
stating  what  at  least,  the  doctrine  was,  appears  to  be  correct. 
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(S.)  Purchaser's  remedies  on  vendor's  covenants. 

With  some  few  special  exceptioDs.(m)  a  purchaser,  after 
the  conreyaoce  is  executed  by  all  necessary  parties,  has 
no  remedy  at  lav  or  in  equity  in  respect  of  any  defects 
either  in  the  title  to,  or  quantity,  or  quality  of,  *ihe  estate, 
which  are  not  covered  by  the  vendor's  covenants. 

And  to  consider  first  the  legal  rights  of  the  purchaser 
and  his  representatives  under  the  covenants  for  title. 

Such  covenants,  it  may  be  observed,  bind  only  the  co- 
venantor and  his  representatives[l]  and  not  alienees  as 
such;  it  is  therefore  only  necessary  to  consider  who  are 
entitled  to  the  benefit  of  them. 

Such  covenants  may  be  enforced  at  law,  not  only  by 
the  covenantee  and  his  representatives,  but  by  alienees 
who  claim  under  the  seisin  vested  in  the  original  cove- 
nantee, or,  as  it  is  expressed,  in  privity  of  estate  ;(n)  for 
instance,  if  A.  convey  land  to  B.  and  his  heirs  to  certain 
specified  uses,  or  to  such  uses  as  C.  shall  appoint,  and 
covenant  for  title  with  B.  and  his  heirs,  the  right  to  sue 
upon  the  covenants  will  go  with  the  seisin  to  the  persons 
from  time  to  time  claiming  under  the  uses  limited  hy  the 
conveyance,  or  under  any  appointment  by  C.  under  his 
power  ;(o)  so,  if  the  conveyance  were  to  B.  and  his  heirs, 
to  such  uses  as  C.  shall  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  C.  in  fee,  and  A.  covenant  with  C.  and 
his  heirs,  and  C.  (instead  of  exercising  his  power  of  ap- 
pointment) convey  the  estate  limited  to  him  in  default  of 
appointment,  his  alienee,  it  appears,  can  sue  upon  A.'s 
covenants  ;(p)  so,  if  C,  in  exercise  of  his  power,  appoint 

(m)  Infra. 

(»)  3  Dum.  &  E.  402. 
{o)  See  Sug.  709. 

{p)  See  Sug.  710,  where  the  point  is  held  to  be  free  from  doubt ;  but 
Bee  Third  Report  of  Real  Prop.  Com.  52. 

[1]  To  make  a  coyenant  run  with  the  land,  there  must  be  a  subsisiiiig 
privity  of  estate,  between  the  covenanting  parties.  The  general  covenant 
that  the  grantor  will  warrant  and  defend  the  title  is  not  a  covenant  real  in 
the  sense  of  the  old  feudal  law.  Hwrd  v.  Curtis,  19  Pick.  Rep.  459  ;Gr/fe 
V.  Brazier,  3  Mass.  Rep.  544,  545 ;  Marston  v.  Hobbs,  2  lb.  438 ;  T«/irii- 
send  V.  Morris,  6  Cowen's  Rep.  123;  Bender  v.  Froinberper,  4  Dall.  Kep. 
442;  Clvle  v.  Robinmn,  2  Johns.  Rep.  .'iOo ;  Judson  v.  Wass,  U  lb.  525; 
Carpenter  v.  Bailey,  17  Wen.  Rep.  244. 
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the  land  to  the  use  of  D.,  and  covenant  with  him  and  his  ^^'^n-  ^'v- 
heirs  for  title,  C.'s  covenants  can  be  sued  upon  by  the  St*' wi^iua 
alienees  of  D. :  and  in  the  two  former  cases,  tlie  right  to  Mtaie. ' 
sue  upon  A.'s  covenant's,  and,  in  the  last  case  the  right  to 
sue  upon  C.'s  covenants,  will  go  with  the  land  to  all  suc- 
cessive owners  :{q)  and  the  'heir  or  assignee  althougb  not      [*365] 
named  in  the  covenants  for  title  may  nevertheless  sue 
thereupon,  (r) 

But,  in  the  case  last  supposed,  D.'s  alienee,  although  he  But  cannot 

*    1-^  r^  %  11  Afbe  sued  on 

might  sue  upon  C.  s  covenant,  could  not  sue  upon  A.  s ;  by  aisenee  . 

i_  u  11  /•«*  /\"®*  claiming 

as  he  would  not  take  the  estate  of  A.  s  covenantee  :(s)  so,  inpnviyof 
if  C,  instead  of  appointing  to  the  use  of  D.,  were  to  ap- 
point to  such  uses  as  D.  should  appoint,  D.'s  appointee 
could  not  sue  upon  C.'s  covenant ;  for  he  would  not  take 
the  estate  of  C.'s  covenantee. 

Sir  E.  Sugden  intimates  a  sort  of  doubt(^)  whether  the  whether 
doctrine  of  privity  of  estate  may  not  apply  as  well  to  co-  ^prwii^oi 
venantor  as  to  covenantee  ;  that  is,  whether,  in  order  that  ^'^  ^" 

...  '  '  '  #'-"«»   *••*•*  covenantor 

the  alienee  may  sue,  he  must  not  only  claim  the  estate  of  "~r- 
the  covenantee,  but  also  claim  it  under  a  conveyance  or 
appointment  by  the  covenantor ;  which,  in  a  large  pro- 
portion of  conveyancing  transactions,  is  not  the  case :  the 
real  property  commissioners  consider  that  the  doubt  is 
set  at  test  by  authority  ;(w)  and  this  conclusion,  although, 
not  acquiesced  in  by  Sir  E.  Sugden,  is  usually  (it  is  be- 
lieved) acted  on  in  practice.[l] 

(q)  See  Sag.  709  ei  seq. 

(0  See  2  Bac.  Abr.  349. 

(s)  Roach  V.  WadAaftiy  6  East,  289. 

(/)  Sug.  713. 

(tt)  See  Third  Report,  p.  52,  and  9  Jarm.  Conr.  by  S.  356;  Smith's 
Leading  Cases,  3rd.  ed.  30. 


[1]  "  The  proposition"  says  Sugden  2  Sug.  on  Vend.  p.  311  "  that  it  is 
not  sufficient  that  a  covenant  is  concerning  the  land,  but  in  order  to  make 
it  run  with  the  land  there  must  be  a  privity  of  estate,  between  the  cove- 
nanting parties,  leads  to  the  consideration  of  the  question,  whether  it  ap- 
plies as  well  to  covenants  entered  into  by  a  vendor,  as  to  covenants  en- 
tered into  by  a  purchaser.  If  it  do,  the  consequences  of  this  doctrine  are 
truly  alarming.  In  a  great  proportion  of  cases,  the  vendor  has  either 
mortgaged  the  estate  in  fee,  or  is  a  mere  cestui  que  trust;  and  if  his 
covenants  were  to  be  deemed  covenants  in  gross,  the  assignees  of  the 
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^^p-  ^^-  And  the  benefits  of  the  covenants  will  go  with  the  e»> 

ran  whit*'  ^^^^  ^f  ^he  original  covenantee,  although  leasehold,(tf)  or 

c^ip^hoid  "^  copyhold  ;(jr)  nor  is  it  clearly  essential  that  the  estate 

pri^tyat  should  be  actually  vested  in  the  covenantee  at  the  date  of 

^«lte^(  the  covenant ;  it  would  probably  be  sufficient  if  the  co- 

^^n^,  venants  were  entered  into  preparatory  to  the  estate  being 


Benefit  of     ^  vested,  and  as  part  of  tho  same  transaction.(y) 
appSrtioSed       Where  land  is  divided,  the  benefit  of  attendant  cove- 
tntJXSL    i^^nts  *will,  it  seems,  go  to  each  alienee  in  respect  of  the 
[*3ti6J      portion  of  land  taken  by  him  ]{z)  so,  where  the  estate  is 
divided,  as  where  it  becomes  vested  in  A.  for  life,  remain- 
der to  B.  in  fee,  and  the  breach  of  covenant  afiiscts  the 
entire  inheritance,  the  owner  of  each  portion  of  the  in- 
heritance can  sue  for  damages  proportioned  to  the  extent 
of  his  estate. (a) 
^o!  \^T.       ^^  ^^^  ^^^  decided,  that  covenants  will  run  with  tithes 
SiuSlmir'  ^he  same  as  whh  land  ;(6)  and  the  better  opinion  seems 
to  be,  that,  in  this  respect,  there  is  no  distinction  between 
tithes  and  other  incorporeal  hereditaments.(c)[l] 

(tr)  Noke  V.  Aicder,  Cro.  Eliz.  436,  and  Lewis  v.  CampbeU,  8  Taunt. 
715. 

(z)  See  RiddeU  y,  RiddeU,  7  Sim.  529. 

(y)  Ibid,  534,  535,  and  Sug.  711 :  the  doctrine  however  seems  open  to 
remark,  and  perhaps  can  be  scarcely  relied  on  in  practice  ;  see.  3  Dar. 
Conr.  306. 

(z)  See  Sng.  743 ;  and  9  Jarm.  Conr.  by  S.  366 ;  and  TVyiNim  v. 
Pickard,  2  B.  &  Aid.  105. 

(a)  See  9  Jarm.  Conv.  by  S.  404;  Noble  y.  Cois,  2  Sim.  343. 

ifi)  BdUy  Y.  Wells,  3  Wils.  25. 

(c)  See  9  Jarm.  Conr.  by  S.  360;  and  Sag.  724. 

land  could  only  compel  performance  of  the  covenants,  by  the  circtdtoos 
mode  of  using  the  name  of  the  first  purchaser  or  his  representatives, 
whom,  at  (he  distance  of  some  years,  it  might  be  very  difficult  to  trace. 
It  seems  impossible  to  get  over  the  objection  by  the  farm  of  the  covenant ; 
for  although  the  vendor  covenant  with  the  purchaser,  his  heirs  and  as- 
signs, yet  the  assignee  will  not  be  entitled  to  the  benefit  of  the  covenant, 
unless  it  run  with  the  land  under  the  general  rule  of  law." 

[1]  A  covenant  by  the  lessee  of  tithes  not  to  allow  any  of  the  farmers  to 
have  any  of  the  tithes,  had  been  held  to  run  with  the  tithes  in  the  hands 
of  an  assignee  so  as  to  bind  him.  The  court  said  they  should  consider 
whether  there  was  any  difference,  between  lands  and  tithes,  as  to  thia 
matter ;  it  was  objected  that  tithes  were  incorporeal,  and  could  not  endoxe, 
or  support  a  covenant  by  the  lessee  for  him  and  his  assigns  to  run  with 
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Where  the  estate  is  merely  equitable,  there  can  be  no  chap.  xiv. 
assignee  at  law,  and  the  covenants  cannot  be  enforced  at  Remedy  on 

"  '  covenants  In 

law  by  an  equitable  assignee ;  so,  if  the  conveyance,  al-  of^J^^JJJJJ, 
though  intended  so  to  do,  do  not  in  fact  pass  any  legal  "''^*- 
estate,  it  appears  that  the  assignee  cannot  sue  \{d)  but  in  Assignee 
either  case,  the  assignee,  although  unable  to  sue  in  his  ntZ^t  ^ 

covenantca* 

own  name,  would  be  entitled  to  sue  in  the  name  of  the 
original  covenantee.(e) 

In  considering  what  amounts  to  a  breach  of  the  several  As  to  breach 

_  ofcovenantii 

usual  covenants  for  title,  it  may  be  premised,  that,,  as  re>  foruue. 
spects  the  covenants  for  seisin  in  fee,  (or^  in  the  <^^  of  a 
lease,  that  the  lease  is  valid,)  and  for  right  tocoQviery,  sur- 
render, or  assign  ;  and  also  the  usuaK  trustee's  covenants 
against  incumbrances;  the  sarge^  if  broken  at  all,  are 
necessarily  broken  immediately  upon  )b*e*execution  of  the 
assurance  which  contains  them  ;(/)^^  ih^t  the  statute 
of  limitations  immediately  bjBgins  to  run  in  favor  of  the  statute  or 
•covenantor:  whereas  the  usual  covenants  that  the  pur-  JiSllSSS* 
chaser  shall  enjoy  the  estate,  free  from  incumbrances,  and  ^  {^SQTI 
for  further  assurance,  can  only  be  broken  by  subsequent 
events  ;  and  the  statute  does  not  begin  to  run  until  there 
is  an  actual  breach,  and  then  only  in  respect  of  that  par- 
ticular breach.(g-)[lj 

(d)  9  Jarm.  Conv.  hy  S.  366. 

le)  See  JRiddeU  v.  RiddeU,  7  Sim.  629. 

(/)  See  Salman  v.  BradshaWj  Cro.  Jac.  304 :  as  to  whether  recitals  of 
the  vendor's  title  in  the  conveyance  can  estop  the  purchaser,  vide  sitpra^ 
p.  233. 

(jS)  See  9  Jann.  Conv.  by  S.  403. 


them,  so  as  to  bind  the  assignee ;  but  if,  (it  was  added)  we  could  strip  the 
mind  of  the  idea  of  the  matter,  there  seemed  to  be  no  difference  between 
an  inheritance  in  lands,  and  an  inheritance  in  tithes.  And  although  in  the 
case  cited,  the  question  was  as  to  an  assignee  of  tithes  being  bound  by  a 
covenant  entered  into  by  the  grantee  thereof,  yet  the  principle  im  the 
same  as  though  the  question  were,  whether  the  assignee  could  take  ad- 
vantage of  a  covenant  entered  into  vtUh  the  grantee.  See  3  Sug.  on 
Vend.  332. 

[1]  A  general  covenant  that  the  seller  is  seized  or  possessed  of  the  es- 
tate, for  the  interest  granted,  is  broken  inmiediately  ailer  the  execution  of 
the  deed,  if  the  seller  has  not  the  fee  or  estate  granted,  and  the  purchaser 
need  not  wait  until  he  is  evicted ;  but  this  is  not  peculiar  to  a  general 
covenant,  for  a  limited  covenant  would  likewise  be  at  once  broken  if  the 

59 
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Chap.  XIV.       A  covenant  that  the  vendor  is  seised  in  fee  of  an  estate 
'        r   conveyed  as  freehold,  is,  of  course,  broken,  if  the  estate  be 
right*2°^  copyhold  ;(A)  and,  a  covenant  that  the  vendor  and  another 
broken?"     convcying  party  have  good  right  to  convey,  is  broken  if 
such-other  party,  although  having  the  estate,  be  under  any 
personal  incapacity  to  transfer  it.(i) 
purehwef         The  purchaser  may,  if  he  please,  bring  an  action  im- 
foreeTieUon.  mediately  on  discovering  the  defect  in  title,  without  wait- 
ing to  be  evicted  or  disturbed.(A:)[2] 

(A)  Cfraif  y.  Briscoe,  Noy,  142 :  the  word  "  not "  in  the  report  is  evident- 
ly a  clerical  error ;  see  context, 
(i)  Nash  V.  Aston,  Sir  T.  Jones,  195. 
(*)  Sag.  764. 

r-. 

title  were  bad  within  the  limits  of  the  covenant.    And  the  purchaser  may 
negative  the  alleged  seisiil  or  possession  of  the  seller,  without  stating  affirm- 
atively what  estate  he  has.    And  the  same  observations  apply  to  a  co- 
venant for  right  to  convey.    But  a  covenant  for  quiet  enjoyment  affords 
no  right  of  action,  until  a  disturbance :  the  erection  of  a  gate  which  ob- 
structs the  covenantee's  necessary  right  of  way,  whether  set  up  by  right 
or  by  wrong,  would  be  a  breach  of  the  latter  covenant,  for  in  either  case 
an  obstruction  ought  not  to  be  erected  there.    As  to  the  covenant  that  the 
estate  is  free  from  incumbrances,  which  is  connected  with  the  covenant 
for  quiet  enjoyment,  there,  is  an  obvious  distinction  between  a  covenant 
that  the  estate  is  free  from  incumbrances,  which  is  not  the  form  of  the 
common  covenant,  and  which  would  be  broken  as  soon  as  made,  if  there 
were  any  incumbrance ;  and  a  covenant  like  that  conmionly  entered  into 
by  the  vendors,  that  the  purchaser  shall  enjoy,  free  from  incumbrances, 
which  so  long  as  he  does  the  covenant,  would  not  be  broken.    It  is  imma^ 
terial  that  no  estate  passes  by  the  conveyance ;  for  if  a  man  will  grant  to 
another  that  which  he  has  not,  and  covenants  that  he  had  a  good  right  to 
grant  this,  whereas  he  had  no  right  at  all,  this  clearly,  is  a  breach  of  co- 
venant.   And  the  covenantee,  may,  without  prejudice  to  his  remedy,  wait 
till  he  is  evicted,  although  the  breach  is  the  want  of  title  or  right  to  con- 
vey, and  the  eviction  is  only  a  consequential  damage.    See  2  Sug.  on 
Vend.  357,  358. 

In  Sibley  v.  Spring,  3  Fairfield  Rep.  460,  where  one  covenanted  to  sell 
and  convey  a  lot  of  land  for  an  agreed  price,  to  be  paid  at  a  time  subse* 
quent  to  the  giving  of  the  deed,  it  was  held  that  a  tender  of  a  deed  of  war- 
ranty, while  the  land  was  under  the  incumbrance  of  a  mortgage,  was  not 
a  fulfilment  of  the  covenant. 

[2]  Where  the  covenant  is  for  further  assurance,  if  the  seller  will  not 
convey,  the  purchaser  may  recover  the  whole  value  of  the  estate.  It  is 
better,  however,  in  general,  to  wait  until  the  ultimate  damage  is  sustain* 
ed ;  for,  otherwise  he  could  not  recover  the  whole  value.  But  where  the 
title  is  defective,  a  purchaser,  as  suggested  in  the  text,  would  not  be  bound 


incum* 


braoces. 
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The  common  covenant  for  quiet  enjoyment  is  broken  ^^p-  ^'v- 
by  a  suit  in  equity,  although  equitable  disturbances  be  S?S™njo5' 
not  specified  •(/)  or  by  the  obstruction  of  a  necessary  right  ^^"^  '^ 
of  way,(m)  or  a  verbal  notice  to  tenants  to  pay  rent  to  the 
adverse  claimant  ;(n)  the  covenant,  if  general,  is  not  broken 
by  a  wrongful  claim  or  eviction,(o)  unless  it  be  the  act 
of  the  covenantor  himself,  or  his  heirs  or  executors  (if 
named, )( p)  in  which  case  the  wrongful  act,  if  intended 
as  a  claim  to  title,(f )  is  a  breach  even  of  a  covenant 
against  lawful  disturbances  ;(r)[3]  and  a  covenant  in  terms 

•    (0  Hunt  v.  DanverSy  T.  Raym.  370 ;  and  see  3  Ventr.  214 ;  Sug.  746. 

(m)  Andrews  v.  Paradise,  8  Mod.  318. 

In)  T.  Raym.  371. 

(p)  See  Kirby  v.  Hansaker,  Cro.  Jac.  315 ;  Dudley  v.  FoUioU,  3  Durn.  &. 
E.584. 

{p)  See9Jarm.Conv.byS.376. 

(q)  See  Penn  y.  Glover,  Cro.  Eliz.  421 ;  Morgan  v.  Hunt,  2  Vent.  213; 
Lloyd  y,  Tomkies,  1  D.  &E.  671. 

(r)  lAoyd  y.  Tbmkies,  ubi  supra, 

to  wait,  but  might  bring  his  action  of  covenant,  and,  if  necsssary,  offer  to 
re-convey  the  interest  or  title  actually  vested  in  him.  See  Sugd.,  vol.  2, 
p.  358. 

[3]  The  following  reasons  are  given  why  the  covenants  should  not  ex- 
tend to  tortious  evictions: — 1.  It  is  unreasonable,  as  the  vendor  cannot 
prevent  the  entry ;  2.  The  vendee  has  his  remedy  against  the  wrong-doer, 
and  therefore  ought  not  to  charge  an  innocent  person ;  3.  The  vendee 
would  have  a  double  remedy  for  the  same  injury ;  4.  It  might  open  a  door 
to  fraud,  for  the  purchaser  might  secretly  procure  a  stranger  to  make  a 
tortious  entry,  that  he  might  charge  the  covenantor  with  an  action.  See 
Kent  V.  Welch,  7  Johns.  Rep.  258 ;  PoiUard  v.  WaUace,  2  Johns.  Rep.  395 ; 
Chreenby  v.  WUcocks,  2  Johns.  Rep.  4;  Vanderkarr  v.  Vanderkarr,  11  Johns. 
Rep.  122 ;  Sedgvnck  v.  HoUenback,  7  Johns.  Rep.  376 ;  Manley  v.  Henley,  4 
Mass.  Rep.  442 ;  Marston  v.  Hobbs,  2  Mass.  Rep.  433 ;  Bearce  v.  Jackson,  4 
Mass.  Rep.  408 ;  Hamilton  v.  Cutis,  4  Mass.  Rep.  349 ;  DuvaU  v.  Craig,  2 
Wheat  Rep.  45, 61 ;  Pringle  v.  Wittens'  exWs.,  1  Bay,  254;  Yancy  v.  Letois, 
4  Hen.  &  Munf  390 ;  Mitchell  v.  Warner,  5  Conn.  Rep.  497 ;  Ker  v.  Shaw, 
13  Johns.  Rep.  236. 

Where  the  covenantor  himself  does  any  act  asserting  a  title,  it  will  be 
a  breach  of  the  covenant,  although  he  covenanted  against  lawfal  disturb- 
ances only,  and  the  act  done  by  him  was  tortious,  and  might  be  the  sub- 
ject of  an  action  of  trespass.  See  Sedgwick  v.  HoUenback,  7  Johns.  Rep. 
376.  And,  if  the  covenant  extend  to  bis  heirs  or  executors,  the  rule  equal- 
ly applies  to  them ;  though  the  contrary  was  formerly  held.  It  must, 
however,  be  an  act  asserting  a  title ;  therefore,  if  the  seller  went  on  the 
estate  to  sport,  the  purchaser  could  not  maintain  covenant ;  nor  would  an 
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Chap.  Z1V.  extending  *to  pretended  claims,(^)  or  a  general  covenant 
'  against  disturbances   by  specified  individualsy(/)  or  by- 

claimants  in  general  (with  a  specified  exception,)(u)  is 
broken  by  a  wrongful  disturbance :  it  was  held  in  one 
ca8e,(ir)  that  covenants  for  seisin  in  fee  and  good  right  to 
convey  free  from  incumbrances,  were  not  broken  when 
parties  were,  at  the  date  of  the  conveyance,  in  actual  pos- 
session of  part  of  the  estate  under  leases  made  by  a  stran- 
ger under  a  mistake ;  but  the  decision  seems  to  be  of  very 
doubtful  authority.(T)[I] 

(5)  ChapiainY.SouthgaU,\0Mod.3Si.  ^ 

(/)  Fbster  d.  Wilson  v.  Mapes,  Cro.  Eliz.  212. 
(tt)  WoodroffY.  Greenwood,  Cro.  Eliz.  518. 
{w)  JerriU  v.  Weare,  3  Pri.  575. 
(z)  SeeSug.747. 

entry  for  the  purpose  of  personally  assaulting  the  purchaser,  be  a  breach 
of  covenant.  So,  a  covenant  against  all  claiming^  or  pretending  to  claim 
any  right,  extends  to  a  tortious  eviction.  And  where  a  general  covenant 
is  made  a  limited  one  by  an  exception,  the  exception  will  be  strictly  con- 
strued. 

[I J  In  the  case  here  cited,  the  seller  covenanted  generally  that  he  was 
seised  in  fee,  without  any  condition,  &c.,  or  any  other  estate,  matter,  cause, 
restraint,  or  thing  whatsoever  whereby  to  alter,  bar,  charge,  burthen,  im- 
peach, incumber,  or  determine  the  same.  It  appeared  that  the  lady  of  the 
manor  had  actually  demised  a  small  part  of  the  land  sold,  for  ninety-nine 
years,  determinable  on  lives,  and  the  lessees  had  entered  and  continued  to 
enjoy  the  estates.  It  was  held  the  leases  were  made  by  mistake,  and  did 
not  amount  to  a  disseisin,  and  that  the  covenant  did  not  extend  to  the 
leases.  It  seems  that  the  leases  were  accompanied  with  actual  possession 
by  the  lessees,  who  had  expended  money  on  the  property ;  so  that  they 
were  within  the  covenants.  Greneral  covenants  for  title  are  always  in- 
tended to  guard  against  a  title  adverse  to  the  covenantor's,  although  it 
may  not  be  a  lawful  title.  The  leases  were  clearly  a  charge  on  the  pro- 
perty at  the  time  of  the  conveyance,  and  an  ejectment,  at  all  events,  was  ne- 
cessary to  dispossess  the  lessees.  They,  therefore,  were  an  incumbrance 
within  the  covenant.  It  is  different  from  the  case  of  interruptions  subse- 
quently to  the  conveyance,  by  persons  not  claiming  lawfully. 

It  may  be  stated,  generally,  that  every  right  to,  or  interest  in  the  land 
granted,  to  the  diminution  of  the  value  of  the  land,  but  consistent  with  the 
passing  of  the  fee  of  it,  by  the  conveyance,  must  be  deemed  in  law  an  in- 
cumbrance. Hence,  a  right  to  an  easement  of  any  kind,  in  the  land,  is 
an  incumbrance.  So  is  a  mortgage.  And  a  paramount  right  which  may 
wholly  defeat  the  plaintiff's  title,  is  an  incumbrance.  It  is  a  weight  on 
his  land  which  must  lessen  the  value  of  it.  So  also,  a  claim  of  dower 
which  may  partially  defeat  the  plaintiff's  title,  is  an  incumbrance. 
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The  word  "  acts  "  means  something  done  by  the  person  c^>p-  ^iv- 
against  whose  acts  the  covenant  is  made ;  and  the  word  JJJSrcSPar**' 
"  means  "  has  a  similar  meaning,  viz.,  something  proceed-  !!f  ^^\°?* 
ing  from  the  person  covenanting(y)  or  the  person  against    °***^* 
whose  acts,  &c.,  the  covenant  is  made  ;[2]  where  A.  pro- 
cured a  fine  to  be  levied  to  himself  and  his  wife  and  his 
own  heirs,  an  entry  by  the  widow  was  held  to  be  a  breach 
of  his  covenant  with  a  lessee  for  quiet  enjoyment  against 
himself  (A.)  and  all  persons  claiming  by  his  "means  \'^{z) 
so,  a  covenant  for  quiet  enjoyment  against  all  persons 
claiming  "  under"  the  covenantor,  is  broken  by  an  entry  by  ||^]J[T»"* 
his  widow  ;(a)[3]  or  by  a  person  claiming  under  the  exer- 
cise by  the  covenantor  of  a  power  of  appointment,  although 
the  estate  was  never  vested  in  the  covenantor  ;(&)[4]  but 
a  covenant  for  quiet  enjoyment  against  persons  claiming 

(y)  Per  Cur.  in  Spencer  v.  Marriott,  1  B.  &  C.  459. 

{z)  BuUer  v.  SioinerUmt  Cro.  Jac.  657. 

(a)  Arwn.  Gobd.  333. 

(3)  Hard  V.  rietcAer,  Doug.  43. 

[2]  In  Spencer  v.  Marriott^  which  the  author  cites,  it  seems  a  man  hold- 
ing under  a  lease  which  contained  a  power  of  re-entry,  in  case  a  particu- 
lar act  should  be  done,  made  an  under-lease,  in  which  he  covenanted  for 
quiet  enjoyment,  without  any  interruption  by  him,  or  by  or  through  his 
acts  or  means,  and  this  lessee,  in  alleged  ignorance  of  the  terms  of  the 
original  lease,  under-let  the  estate,  and  the  under-lessee  committed  the  act 
which  gave  to  the  original  lessor  a  right  of  re-entry,  which  he  accord- 
ingly exercised,  the  eviction  was  held  not  to  be  within  the  covenant,  for 
it  was  not  produced  by  anything  proceeding  from  the  covenantor,  but  from 
the  person  in  possession  of  the  premises. 

[3]  But  otherwise,  if  the  mother  of  the  covenantor  claim  her  dower,  be- 
cause she  does  not  claim  by,  from,  or  under  him. 

[4J  In  this  case,  A.  and  his  wife  levied  a  fine  oiher  estate,  to  the  use  of 
A.,  for  life,  with  power  of  leasing ;  remainders  over,  with  a  joint  power  of 
revocation  to  A.  and  wife.  They  exercised  this  power,  and  subject  to  the 
husband's  life  estate,  and  power  of  leasing  and  other  uses,  which  after- 
wards determined,  limited  the  estate  to  T.  in  tail.  A.  afterwards  granted 
a  lease  not  warranted  by  the  power,  and  covenanted  for  quiet  enjoyment 
by  the  lessee,  without  any  interruption  by  him,  or  any  person  or  persons 
claiming,  or  to  claim  by,  from,  or  under  him.  T.'s  remainder  in  tail  hav- 
ing fallen  into  possession,  he  evicted  the  lessee  on  account  of  the  defective 
execution  of  the  power,  whereupon  the  lessee  brought  an  action  against 
A.'s  executors ;  and  it  was  held  that  A.  was  a  necessary  party  to  the  se- 
cond declaration  of  uses ;  and  therefore,  T.  claimed  under  him,  and  the 
eviction  was  within  the  covenant. 
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^**p  ^^-  "  by,  from,  or  under"  him,  seems  not  to  extend  to  persons 
claiming  by  title  paramount  in  respect  of  his  mere  de- 
fault.(c)  although  it  may  be  otherwise  where  the  para- 

[*369]  mount  *title  is  brought  into  operation  by  his  ''acts  :^(c2)  a 
covenant  for  quiet  enjoyment  against  persons  t^laiming 

"  defaak ;"  u  y^y  q^  through  his  default,"  would,  it  appears,  be  broken 
by  an  entry  by  parties  whose  title  he  had  it  in  his  own 
power  to  bar ; — e,  g.,  if  he  were  tenant  in  tail  in  posses- 
sion, and  the  entry  were  made  by  remaindermen  ]{e) — and 
sach  a  covenant  has  been  held  to  extend  to  claims  in  re- 
spect of  arrears  of  quit  rent,  although  they  accrued  doe 
before  he  acquired  the  estate ;(/)[!]  the  decision,  how- 

{c)  Stanley  v.  Hayes,  20.  &  Dev.  411 ;  a  case  of  distress  for  laod  tax, 
which  the  covenanter  ought  to  have  paid ;  but  see  Jrdand  v.  Birckamj  3 
Sc.207. 

(d)  See  a  note  to  9  Jarm.  Conv.  by  S.  380,  where  the  learned  editor, 
coming  to  a  different  conclusion,  contends  that  for  this  purpose  acts  and 
defaults  are  identical,  as  to  which,  query;  and  see  Sug.  751,  where  the 
decision  in  Stanley  v.  Hayes,  is  approved  of. 

(f)  Lady  Cavan  y.  PuUeney,  3  Yes.  jr.,  544. 

(/)  See  Howes  v.  Bruskjield,  3  East,  491. 

[1}  For  the  court  said,  if  it  were  in  arrear  in  his  life-time,  it  was  a  con- 
sequence of  law,  that  it  was  by  his  default ;  that  is,  by  his  default  in  respect 
of  the  party  with  whom  he  covenants  to  lease  the  estate  unincumbered. 
In  this  case,  it  was  agreed  by  the  counsel  for  the  vendor,  and  apparently 
on  very  solid  grounds,  that  to  make  the  vendor  liable  to  the  arrear  of  this 
rent,  under  his  covenant,  would  be  tantamount  to  a  decision  that  the  cov- 
enant, although  limited,  should  extend  to  the  acts  of  all  the  world.  The 
clear  intention  of  the  parties  was  that  the  vendor  should  covenant  against 
his  own  acts  only ;  and  yet,  it  should  seem  that  the  argument  of  the  court 
would  apply  as  well  to  a  mortgage,  or  any  other  incumbrance,  created  by 
a  prior  owner,  as  to  an  arrear  of  quit-rent,  in  payment  of  which  a  former 
occupier  made  default.    See  2  Sug.  on  Vend.  pp.  344,  345. 

It  has  been  held  that  where  the  lessor  covenants  against  all  claiming 
under  him,  it  is  no  breach  of  such  covenant  that  the  tax  collector  enters 
and  seizes  goods  for  arrears  due  prior  to  the  lease.  Stanley  v.  Hayes,  3 
Ad.  &  El.  105.  Where  a  landlord  covenanted  to  repair  all  external  parts 
of  the  premises  leased,  and  the  corporation,  by  virtue  of  an  act  subse- 
quently passed,  took  down  an  adjoining  tenement,  leaving  the  partition 
and  wall  without  support,  which  thereby  gave  way;  held,  an  action 
would  lie  upon  the  covenant,  notwithstanding  a  provision  in  the  statute, 
for  compensation.  He  was  bound  immediately  to  make  the  necessary 
repairs.  Green  v.  Bales,  3  Ad.  &  Ell.  225.  In  Pennsylvania,  seizure  and 
eviction  by  public  enemies  is  a  defence  to  the  obligation  of  giving  up  the 
premises  in  repair.    Pollard  v.  Shouffer,  1  Dall.  Rep.  210. 
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ever,  is  disapproved  of  by  Sir  E.  Sugden  ;{g)  but  the  ""i^  " 

omissioD  by  the  covenantor  to  acquire  from  other  parties 

a  valid  title,  although  he  knew  the  defect,  is  not  a  "  neg-  '^i^f- 

lect  or  default"  within  the  meaning  of  such  a  cove- 

nant.(A)(2] 

A  covenant  that  the  covenantor  has  not  knowingly  or 
willinf(ly  "permitted  or  suffered"  any  act,  &c.,  does  not  "p™^^ 
extend  to  an  act  by  others,  which  he  was  a  parly  to,  but 
had  no  power  to  prevent ;  e..  g.,  a  mortgage  in  which  he 
(as  trustee  to  bar  dower)  has  concurred  :(i)  but,  of  course, 
in  such  a  case,  the  covenant  would  have  been  broken 

C^)  Sug.750. 

(1)  See  Woediimie V.  Je7tJdia,9Waig,^l. 

[3]  Id  this  atae,  a  tenant  for  life  and  hia  eldest  bod,  remainderinaQ  in 
tAil,  demised  to  A.  Tor  99  years,  he  being  avare  of  their  title,  and  tbej  co- 
veoanied  with  him  for  quiet  enjojment  Ggaiost  themselves,  their  heira 
and  assigns,  aod  all  persons  claimiDg  ntider  them,  A.  granted  an  tinder 
lease  of  the  estate  to  B.,  and  covenanted  for  quiel  enioymeni  agsiosl  him- 
self, his  heirs,  administrators,  eieculors  and  assigns,  "  or  of,  or  by  any 
other  person  or  persons,  whomsoever,  lawfally  claimitiK,  or  to  claim  by, 
from,  or  nnder  him,  them  or  any  of  them,  or  by  bis,  tbeir,  or  uiyoftheir 
acts,  means,  consent,  Deflect,  delauli,  privity  or  procuremenl."  The 
lenalts  for  life  and  intail  both  died,  (he  latter  withoat  issne,  and  B.  was 
evicted  by  the  next  remaindermaii.  It  was  held  that  A.  was  not  liable  on 
his  covenant,  for  the  eviction  was  by  a  title  paramotmt,  which  he  could 
not  have  defeated.  The  court  obaerred  that  If  the  eviction  conld  be 
brought  within  the  terms  of  the  covenant,  it  must  fall  within  that  part  of 
it  which  provides  against  any  persons  claiming  "  by  the  acts,  means,  con- 
sent, neglect,  default,  privity,  or  procoretnent  of  A.,  etc."  It  was  not  an 
eviction  arising  from  the  acts,  means,  or  procurement  of  the  lessor.  The 
court  said  that  in  the  present  case,  no  act  was  done  by  the  lessor,  no  con- 
sent was  given  to  the  eviction,therB  was  no  privity,  no  procurement ;  and 
consequently,  the  only  words  of  the  covenant,  if  any,  upon  which  a  breach 
conld  be  assigned,  wonld  be  Uie  remaining  words,  "  neglect  or  defanlL" 
The  circniustancea  might  indeed  show  a  want  of  discretion  in  A.,  thai  be 
took  leases  under  such  a  defeasible  title ;  but  a  neglect  and  a  default 
seemed  lo  imply  something  more  than  the  mere  want  of  discretion  with 
respect  to  his  own  interests;  something  like  lite  breach  of  a  doty  or  legal 
obligation  existing  at  the  time ;  those  words,  in  their  proper  sense,  im- 
plying (he  not  doing  some  act  to  secure  his  title  which  he  ought  to  have 
done,  and  which  he  had  the  power  to  do,  and  the  not  preventing  or  avoid- 
ing some  danger  (o  the  title,  which  be  might  have  prevented  or  avoided. 
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ciwp-  XIV.  jj^j  j[  proceeded  in  the  usual  form,  "  or  been  party  or 
;SJW    privy  lo.'TOP] 

nanua^'^  ''  sccnis  (loubtful  whether  covenants  for  title  would  be 
knowB  de-  [|gjj  jQ  extend  to  a  defect  known  to  the  purchaser  at  the 
time  of  their  being  entered  into  ;(/)  and  it  has  been  sug- 
['3701  gested(m)  'ihat  such  a  defect  should  be  particularly  spe- 
cified, and  that,  unless  it  be  apparent  on  the  face  of  the 
conveyance,  the  covenant  should  be  entered  into  by  a  se- 
parate instrument ;  if,  however,  the  defect  he  not  so  ap- 
parent, it  is  conceived  that  a  memorandum,  signed  by  the 
covenantor,  and  admitting  that  the  defect  was  known  and 
intended  to  be  provided  for  by  the  covenants,  would  be 
sufficient:  for,  as  the  covenantor,  seeking  to  escape  the 
general  terms  of  the  covenant,  must  then  by  evidence  de- 
hors the  deed,  show  that  the  covenantee  had  notice  of  the 

(i)  See  6  B.  4,  C.  303. 

(J)  See  Butter's  nole  lo  Co.  Lid.  384.  r. 
(jb)  liid.i  Bug.  702;  and9Jarm.brS.38I. 

[3]  The  latter  words  are  not  supplied  by  tbe  former;  for  ibe  words, 
"  permilting  and  suffering  "  do  not  bear  ihe  same  meanicg  as  "  knowing 
of,  and  being  privy  to:"  the  meaning  of  the  former  is,  that  the  covenauloi 
has  not  concurred  in  aoy  act  orcr  which  be  had  control ;  Ibey  apply  only 
lo  thai  which  be  could  prevem;  and  such  a  covenant  extends  to*ach 
permissive  acts  onlj  as  have,  Ihrougb  the  permission,  an  operative  effect 
in  charging  the  estate.  Therefore,  where,  as  in  the  case  cited  in  the  text, 
&  mere  Inistee,  to  bar  dower,  (the  purchaser  taking  the  fee,  subject  to  his 
interposed  estate,)  joined  with  the  purchaser  in  making  a  moitgage,  hav- 
ing previously  concurred  with  him  in  another  conveyance,  it  was  of 
course  held  that  the  latter  conveyance  was  a  breach  of  his  covenant,  thai 
he  had  done  no  act  to  incumber  the  estate,  and  the  court  would  not  look 
lo  Ihe  ualore  of  his  estate,  or  the  trust  engrafted  on  it ;  but,  it  was  held 
that  he  was  not  responsible  for  the  concurrence  of  the  purchaser  in  the 
same  deed,  although  he  had  covenanted  that  he  bad  not  pemuUed  or  stif- 
ftrtd  any  act  wbereby  any  incumbrance  was  created.  The  common 
words,  that  he  bad  not  been  party  or  privy  to,  would  have  given  a  reme- 
dy under  a  covenant ;  for,  of  course,  he  was  party,  and  therefore  privy  lo 
the  conveyance,  although  the  purchaser  might  have  conveyed  without 
him.  It  was  pleaded  that  the  trustee  coDscntcd  to  the  execntion  of  the  in- 
eumbrance,  by  the  purchaser ;  and,  it  was  suggested  that  perhaps  the  in- 
cumbrancer miglit  have  refused  the  conveyance,  unless  it  were  made  with 
the  consent  of  the  defendant.  But  the  court  said  they  could  not  raise  that 
point,  ioBsmuch  as  the  plea  did  not  allege  that  Ihe  consent  of  the  cove- 
nantor was  an  ingredient  in  the  transaciiou  necessary  to  the  ai 
of  Ihe  conveyance.    See  3  Sug.  on  Vend.  pp.  345,  346. 
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d  efect,  so  the  covenantee  might  similarly  show  that  the  chap.  xiv. 
defect,  though  known,  was  not  intended  to  be  excep^t- 
ed  :(n)   but  the  defect,  if  apparent  on  the  conveyance,-  . 
should  be  specified  in  the  covenants.  •- 

The  ordinary  covenant  to  do  all  "  reasonable  "  acts  for  covenant  for 

^  further  aiwu- 

further  assurance,  or  all  such  acts,  &c.,  as  the  purchaser  nact^ythm 

'  '  '  *  acta  not  com* 

shall  reasonably  require,  is  not  broken  by  a  refusal  to  do  an  p""^  *°- 
unnecessary  act  ;(o)[l]  or  by  a  refusal  occasioned  by  the 
act  of  God ;  e.  §*.,  the  insanity,( />)  death,  or  severe  illness 
of  the  party  whose  further  assurance  is  required  ]{q)  or  by 
a  refusal  to  give  a  bond  for  quiet  enjoyment  ;(r)  or,  ac- 
cording to  the  general  opinion,  a  covenant  for  production 
of  title  deeds  ](s)  or,  perhaps,  to  enter  into  fresh  covenants 
for  title.(^)[2] 
But  such  covenant  will  be  broken  by  a  refusal  to  con-  what  are 

^  comprised 

vey  •any  interest  acquired  in  the  estate,  even  by  purchase  *». 
for  valuable  consideration  ;(u)  or  to  execute  a  duplicate      ^       ^ 
of  the  conveyance,  if  the  original  has  been  bumt,(i7J  or 
(semble)  handed  over  to  a  sub-purchaser  of  part  of  the 

(n)  See  1  Sim.  &  Stu.  445. 

(o)   Warn  v.  Bickford,  9  Fri.^. 

(  p)  Pet  and  CaUy*s  com,  1  Leon.  304. 

(q)  See  Noik  v.  Aston^  Sir  T.  Jones,  R.  195 ;  and  Anon.  Moore,  1^, 
where  sickness  was  held  a  valid  reason  for  a  married  woman  not  levying 
a  fine,  and  the  court  agreed  that  the  case  would  be  the  same,  "  si  la  feme 
soit  grosement  enseint  sic  ut  Tie  pott  traveller." 

(r)  Staynroyde  v.  Locock^  Cro.  Jac.  115. 

(5)  See  HaUeU  v.  Middteton,  1  Russ.  243 ;  Sng.  461. 

(t)  Coles  V.  Kinder  J  Cro.  Jac.  571,  but  the  point  is  not  clear  j  see  Sug. 
769 ;  and  9  Jarm.  Conv.  by  S.  401,  n. 

(u)  Taylor  v.  Debar,  1  Ch.  Ca.  274. 

(v)  Sug.  460. 

— 1 —  HT  I       -  I  ■  -  — T     r_|— ■ -        -      _!»    T_    -  -      -  r     — 

[1]  A  covenant  to  do  all  reasonable  acts,  means  such  acts  as  the  law 
requires ;  and,  if  it  be  an  unnecessary  act  which  is  called  for,  it  is  not  a 
reasonable  act,  or  one  which  would  be  required  by  law. 

[2  ]  And  It  was  held  in  the  last  case  cited  above,  that  an  agreement  by 
a  seller  to  convey  the  estate  by  such  reasonable  assurance  as  by  the  pur- 
chaser should  be  advised  and  required,  did  not  authorize  the  purchaser  to 
require  a  conveyance  by  conunon  covenants  against  incumbrances  by  the 
seller,  and  for  further  assurance,  because  the  agreement  was  not  to  make 
the  assurance  with  reasonable  covenants. 
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oao.  xrv.  estate  :(tr)  but,  in  sacb  cases  the  cooFeyance  should  bear 

aa  indorsement  expressing  that  it  is  a  duplicate.(x) 
Ttmetir-m'  q^^e  party  called  upon  to  execate  the  farther  assmanoe 
JS^j!^.  may  claim  a  reasonable  time  in  which  lo  procure  piofes- 
theramt-  ^\QQg^l  assistauce  :(y)  and,  according  to  modem  practice, 
which  the  courts  would  doubtless  recognize,  a  draft  of  the 
pt oposed  assurance  is  furnished  to  him,  that  he  may  sub- 
mit it  to  his  legal  adrisers.(z) 

A  vendor's  covenants  for  title  are,  as  we  have  seen,  ge- 
'•^'ictmL  nerally  limited  to  the  acts  of  himself,  bis  ancestors  and 
testators,  (if  he  have  taken  the  estate  otherwise  than  by 
purchase,)  and  persons  claiming  by,  through,  under  or  in 
trust  for  him  or  them  respectively;  it,  however,  frequent- 
ly happens  either  that  some  of  the  covenants  are  general 
and  others  limited,  or  that  the  limited  covenants  are  not 
consistent  in  their  restrictions;  in  such  cases jquestions 
arise  as  to  how  far  the  restrictions  in  one  covenant  affect 
another. 
^,y^  A  covenant,  general  in  terms  will  be  so  construed,  un- 

pr*^lSl    less  a  contrary  intention  clearly  appear  ;(a)[l]  this,  how- 
unuoo.        QYetj  may  be  evidenced  by  any  part  of  the  instrumeut.(A) 
forenanu        Beforc  consideriug  the  effect  of  restrictive  words  in  the 
(olJliifi^  ^  covenants  themselves,  we  may  remark,  that  the  five  usual 
covenants  may  be  divided  into  three  classes,  having  dis- 
tinct objects ;  viz ,  first,  the  covenants  for  seisin  and  right 
to  convey,  wiiich  are  strictly  covenants  for  title  ;  second- 
r*372]      ^y>  *^^^®  covenants  for  quiet  enjoyment,  and  thai  free  from 
incumbrances,  (not  a  covenant  that  the  estate  is  free  from 
incumbrances,  but  merely  that  there  shall  be  no  disturb- 
ance by  incumbrancers;)  and  thirdly,  the  covenant  for 
further  assurance  :  and  that  the  first  class  may  be  broken 
without  there  being  any  breach  of  the  second  or  third; 
for  the  purchaser,  although  not  acquiring  a  marketable 

(/r)  Sapper  v.  Lord  Allinglon^  1  Eq.  Ca.  Ab.  166. 

(r)  Ihld. 

ill)  DenneVs  case,  Cro.  Eliz.  U. 

(c)  SeeSug.  769. 

(«)  See  Su-  755. 

{b)  Sec  2  B<w.  &  P.  22,  25. 


f  «J  See  Whallon  v.  Kavjman,  10  Johns.  Rep.  97 j  Jackson  v.  Stevens, 
K»Johns.  Rep.  410. 
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title,  may  be  undisturbed  in  the  possession,  and  may  fll^J^" 
never  require  any  further  assurance,  or  may  obtain  what 
he  does  require :  also  that,  if  either  of  the  second  class  be 
broken  (unless  it  be  so  worded  as  to  extend  to  wrongful 
disturbances,)  there  must  have  been  a  breach  of  the  first 
class:  and  lastly,  that  the  covenant  for  further  assurance 
may  be  broken  without  there  being  any  breach  of  either 
of  the  other  classes. 

Upon  this  subject  the  four  following  propositions  are  JJJJjJJ^jJJct 
laid  down  by  Sir  E.  Sugden;  viz.,  first,  that "  where  re-  suglif 
strictive  words  are  inserted  in  the  first  of  several  cove-  KSpSungl 
nants  having  the  same  object,  they  will  be  construed  as 
exteading  to  all  the  covenants,  although  they  are  dis- 
tinct ;"(c)  secondly,  that  "  where  the  first  covenant  is  ge- 
neral, a  subsequent  limited  covenant  will  not  restrain  the 
generality  of  the  preceding  covenant,  unless  an  express 
intention  to  do  so  appear,  or  the  covenants  be  inconsis* 
tent  f{d)  thirdly,  that  <'  as  on  the  one  hand  a  subsequent 
limited  covenant  does  not  restrain  a  preceding  general 
covenant,  so,  on  the  other  hand,  a  preceding  general  cove- 
nant will  not  enlarge  a  subsequent  limited  covenant  f{e) 
and  fourthly,  that  "  where  the  covenants  are  of  divers  na- 
tures, and  concern  different  things,  restrictive  words  added 
to  one  shall  not  contfol  the  generality  of  the  others.' (/) 

Of  the  above  propositions,  the  first,  if  read  in  connection  how  far 
*with  the  above  classification  of  the  covenants  and  of  Sue"*^' 
their  separate  objects,  seems  to  be  warranted  by  the  au-      l  ^*^^ 
thorities  :{g)  the  second  proposition,  (which  together,  or 
rather  as  connected,  with  the  first,  is  disputed  by  the 
learned  Editor  of  Mr.  Jarmaii's  work  on  conveyancing.  )(A) 
is,  perhaps,  hardly  accurate ;  for,  although  a  prior  general 
covenant,  will  not,  it  appears,  be  restrained  by  a  subse- 

(c)  Sug.756. 

(d)  lb,  759. 
(«)  lb.  761. 

(/)  Sag.  782;  and  see  Young  v.  RmjicocIc,  7  C,  B.  310;  CrossfieU  v. 
MorrisoHf  13  Jur.  565. 

(g)  See  Nervin  v.  Munns,  3  Lev.  46 ;  Browning  v.  WrigfUt  3  Bos.  &; 
P.  13 ;  F^ford  v.  JVUsoHj  2  J.  B.  Muore,  592 ;  as  controlleJ  by  UuweU  v. 
Richards,  11  East,  633 ;  SUmnard  v.  Forbes,  6  Ad.  &,  E.  572. 

(A)  Vol.  ix.  p.  383. 


coveiMJiis. 
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Chap.  XIV.  quent  limited  covenant  having  a  different  object,(i)  yet 
where  two  covenants  relate  to  the  same  object,  restrictive 
.  words  in  the  second  may,  it  seems,  control  the  generality 
of  the  first  :(A:)  the  third  and  fourth  propositions  seem  to 
be  unimpeachable. 
»?SSmic.     ■^'^^j  ^^  course,  restrictive  words  occurring  in  one  cove- 
"y  deS?!^'*^*  nant  may  extend  to  another,  if  the  grammatical  connec- 
m^SiM^ot .  tion  of  the  two  require,  and  no  inconsistency  would  result 
from,  such  a  construction  :(Z)  "  and  the  court  will  endea- 
vor to  ascertain  the  intention  of  the  parties  from  an  atten- 
tive consideration  of  the  whole  deed,  or  construe  the  co- 
venants either  as  independent  or  as  restrictive  of  each 
other,  according  to  such  apparent  intention."(f7t)[l] 

(i)  Barton  Y.  PUzgerald,  15  East,  530;  Gatjufard  v.  Cfriffiihj  1  Saund 
58  i. ;  Smith  y.  Comptan,  3  B.  db  Ad.  189. 

(1:)  See  Nind  v.  Marshall,  3  J.  B.  Moore,  703,  717 ;  bat  not  necessarily, 
see  Hesse  v.  Stevenson,  3  Bos.  &,  P.  565 ;  Saward  v.  Anstey,  10  J.  B.  Moo. 
55 ;  see  also  Martyn  v.  H/TNamara,  4  Dm.  &;  W.  411,  where  Sir  E.  Sag- 
den,  C,  appears  to  have  considered  that  a  general  covenant  with  A.  might 
be  cut  down  by  restrictive  words  in  a  covenant  entered  into  apon  the  same 
sabject-matter  with  B.  apon  the  same  instrument. 

(J.)  Broughton  v.  Conway,  Dy.  240;  Peles  v.  Jervies,  Dy.  240,  n. ;  and 
see  6  Ad.  &  E.  587;  Bich  v.  Bich,  Cro.  Eliz.  43. 

(m)  1  Saund.  R.  n.  p.  60. 

[1]  The  following  is  the  substance  of  the  cases  cited  in  the  text : — In 
Nerim  v.  Mun/ns,  the  vendor  covenanted ;  1st,  that  notwithstanding  any 
act  by  him  to  the  contrary,  he  was  seized  in  fee ;  9dly,  that  he  had  good 
right  to  convey ;  Srdly,  that  the  lands  were  clear  of  all  incumbrances, 
made  by  him,  his  father,  or  grandfather ;  and  4th]  y,  that  the  vendee  should 
quietly  enjoy  the  estate  against  all  persons  claiming  under  the  vendor, 
his  father,  or  grandfather.  And  it  was  held  by  three  justices  against 
North,  chief  justice,  that  the  seeond  covenant,  although  general,  was  re- 
strained by  the  first  covenant,  to  acts  done  by  the  vendor.  So,  in  Brown- 
ing V.  Wright,  where  a  vendor  who  claimed  an  estate  in  fee,  by  purchase, 
sold  the  estate,  and  covenanted  first,  that  notwithstanding  any  thing  by 
him  done  to  the  contrary,  he  was  seized  in  fee  "  and  that  he  had  good 
right,  &c.,"  to  convey  in  manner  aforesaid,  it  was  held  that  the  generality 
of  the  latter  covenant,  was  restrained  by  the  restrictive  words,  in  the  form- 
er. For  in  the  first  place,  the  purchaser  was,  according  to  the  general 
practice,  entitled  to  limited  covenants  only ;  and  in  the  next  place,  the 
special  covenants  would  be  of  no  use,  if  the  other  were  general.  Besides, 
the  defendant  having  covenanted  that  "  for  and  notwithstanding  anything 
by  him  done  to  the  contrary"  he  was  seized  in  fee,  and  that  he  had  good 
right  to  convey ;  the  latter  part  of  the  covenant  coupled  as  it  was,  with 
the  former  part,  by  the  words  "and  that,"  must  necessarily  be  overridden 
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Upon  the  death  of  a  covenantee,  or  other  person  entitled  c^^p  ^y- 
to  the  benefit  of  covenants  for  title  which  run  with  the  ^^^r. 

soual  lepre- 

by  tke  introductory  words  "  for  and  notwithstanding  anything  by  him 
done  to  the  contrary."    In  Peles  v.  Jervies  tenant  per  autervie  leased  for 
twenty-one  years,  and  covenanted  that  he  had  not  done  any  act  but  the 
lessee  should,  or  might  enjoy  it,  during  the  years  \  afterwards,  within  the 
twenty-one  years,  cestui  que  vie  died ;  and  it  was  adjudged  that  the  cove- 
nant was  not  broken,  for  "  hwT  referred  the  subsequent  words  to  the  pre- 
ceding words.    So  in  Slannard  r.  Forbes^  where  the  seller  of  a  leasehold 
estate  depending  upon  a  life,  covenanted  that,  notwithstanding  any  act  by 
kiin  done,  the  lease  was  valid,  and  that  the  same,  and  the  term  therein 
expressed,  was  in  full  force,  and  in  nowise  determined,  dtc.,  otherwise 
than  by  effluxion  of  time,  the  second  covenant  was  held  to  be  restrained 
by  the  first,  and  was  therefore  not  broken,  although  the  life  upon  which 
the  lease  depended,  had  dropped  before  the  assignment.    And  it  was  con- 
sidered to  be  no  objection  to  this  construction,  that  these  last  words  ren- 
dered the  restriction  nonsensical,  as  effluxion  of  time,  could  have  been  no 
act  of  the  covenantor.    And  the  facts  that  the  seller  knew  the  life  had 
dropped  before  the  assignment,  and  had  paid  rent  to  the  lessor  after  this 
knowledge,  so  as  to  create  a  tenancy  from  year  to  year,  were  deemed  im- 
material :  for  the  construction  of  the  covenant  could  not  depend  upon  the 
covenantor's  knowledge,  and  the  lease  had  expired  before  the  tenancy 
from  year  to  year  was  created,  so  that  the  act  of  the  seller  did  not  affect 
it.    In  HoweU  v.  Richards^  where  the  covenants  were  introduced  with  the 
usual  words,  restricting  them  to  the  covenantor's  own  acts,  but  the  cove- 
nants for  quiet  enjoyment  ended  thus :  ''  of  or  by  the  said  grantors,  or  any 
of  them,  &c.,  or  of  or  by  any  other  person  or  persons  whatsoever ;"  and  the  co- 
venant against  incumbrances,  was  general,  excepting  only  a  chief  rent ; 
the  Court  of  King's  Bench  determined  that  the  covenant  for  quiet  enjoy- 
ment was  not  restrained  by  the  introductory  words  of  restriction,  but  was 
general  and  unlimited.    Lord  Eliejiboroughj  C.  J.,  in  delivering  the  opi- 
nion of  the  court,  laid  great  stress  on  the  covenant  being  a  distinct  cove- 
nant from  the  covenant  for  title.    He  said  that  it  was  perfectly  consistent 
with  reason  and  good  sense  that  a  cautions  grantor,  should  stipulate  in  a 
more  restrained  and  limited  manner,  for  the  particular  description  of  title 
which  he  purports  to  convey,  than  for  quiet  enjoyment.    He  may  suspect, 
or  even  know,  that  his  title  is,  in  strictness  of  law,  in  some  degree,  im- 
perfect, but  he  may,  at  the  same  time,  know,  that  it  has  not  become  so,  by 
any  act  of  his  own ;  and  he  may  likewise  know,  that  the  imperfection 
is  not  of  such  a  nature  as  to  afford  any  reasonable  chance  of  disturbance 
whatever,  to  those  who  should  take  under  it ;  he  may  therefore  very  rea- 
dily take  upon  him  an  indemnity  against  an  event  which  he  considers 
as  next  to  impossible,  while  he  chooses  to  avoid  a  responsibility  for  the 
strict  legal  perfection  of  his  title  to  the  estate,  in  case  it  should  be  found, 
at  any  period,  to  have  been  liable  to  some  exception,  at  the  time  of  his 
conveyance.    He  did  not  find  any  case  in  which  it  was  held  that  the 
covenant  for  quiet  enjoyment,  was  all  one,  with  the  covenant  for  title, 
or  parcel  of  that  covenant,  or  in  necessary  construction,  to  be  governed 
by  it,  otherwise,  than  as  according  to  the  general  rules  for  the  construe- 
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^^'''^  ^^'  land,  and  have  been  broken  in  his  lifetime,  the  right  of 
^!£Sm    action,  80  fiur  as  any  actual  damage  has  been  'snstamed 

tion  of  deeds  is  to  be  coDstmed — according  to  the  intentioD  of  the  par- 
ties.   In  Bnmghivn  T.  Gramiy,  a  corenaat  that  the  yendor  bad  doc  done 
anj  act  to  disturb  the  vendee,  fe<  tt«<  the  assignee  might  enjoy,  wiihoat 
disturbance  of  him,  or  amf  other  ftrtam,  was  held  lo  be  confined  to  acts 
done  by  the  veador,  on  the  groond  of  the  latter  words  being  only  a  con- 
tinoation  oC,  and  dependent  on,  the  preceding  matter.    In  this  case  how- 
ever,  one  of  the  judges  was  deddsdl/  of  a  contrary  opinion ;  and  cer- 
tainly there  were  express  words  to  get  over,  namelj,  "  or  any  other  per- 
son;" "  which  circamstance"  sajrs  Sogden  (3  Sag.  on  Vend.  351,)  does 
not  occor  in  any  other  of  tbis  line  of  cases,  in  all  of  which,  the  reader 
will  perceive,  that  no  word  was  rendered  inoperative,  bat  the  introduc- 
tory claase  was  merely  held  to  extend  over  all  the  distinct  covenants,  in 
the  same  manner  as  a  general  introduction  to  a  will,  fireqaently  influ- 
ences the  whole  wilL    In  AHmd  v.  MarskaUf  where  the  subject  was  ela- 
borately discussed,  the  covenants  in  an  assignment  of  a  leasehold  estate 
were :  1.  That  notwithstanding  any  act  by  the  seller,  the  lease  was  a 
good  lease;  9d.  That  the  purchaser  mi^t  peaceably  enjoy,  without  any 
interruption  from  the  seller,  his  executors,  administrators,  or  assigns,  or 
any  other  person  or  persons  whatsoever,  having  or  lawfully  claiming,  or 
who  should,  or  might  at  any  time  or  times  thereafter,  daring  the  said 
term,  have  or  lawfully  claim  any  estate,  4bc.,  in  the  premises;  and  that 
free  from  incumbrances  by  the  seller;  and  moreover,  for  further  assu- 
rance by  the  seller,  his  executors  and  administrators,  and  all  persons 
claiming  by,  from,  under,  or  in  trust,  for  him  or  theoL    All  the  covenants 
therefore,  were  restricted  to  the  acts  of  the  seller,  except  the  covenant  for 
quiet  enjoyment,  which,  in  words,  expressly  extended  to  all  mankind.    It 
was  held  by  three  judges  against  one,  that  by  construction,  the  covenant 
for  quiet  enjoyment  was  restrained  to  persons  claiming  under  the  seller, 
and  this  case  was  distinguished  from  Hatoell  v.  Richards^  on  the  ground 
that  there,  the  covenant  respecting  incumbrances  contained  words  as  ge- 
neral as  the  words  of  the  preceding  covenant  for  quiet  enjoyment,  with 
one  exception,  viz.,  the  chief  rent  which  was  not  an  act  or  default  of  the 
party,  or  of  any  claiming  under  him :  this  exception  therefore,  confirmed 
the  generality  of  all  the  other  words.    In  SmMk  v.  Campion,  the  deed  was 
a  common  conveyance  under  a  power,  the  creation  of  which,  was  recited 
in  the  usual  way.    The  covenants  by  the  seller,  were,  I.  That  the  power 
was  in  full  force ;  2.  That  he  had  a  good  right  to  appoint  and  convey ; 
3.  For  quiet  enjoyment  against  the  seller,  or  any  person  or  persons,  claim- 
ing, or  to  claim  by,  irom,  or  under,  or  in  trust,  for  him ;  4.  Free  from  in- 
cumbrances made  by  the  seller,  or  any  other  person  or  persons  claiming 
or  to  claim,  by,  from,  through,  under,  or  in  trust  for  him ;  5.  Fur  further 
assurance  by  the  seller,  and  all  persons  claiming  or  to  claim  by,  from,  or 
under,  or  in  trust  for  hiuL    It  was  determined  that  the  second  covenant 
for  light  to  convey,  was  absolute,  and  not  qualified  by  the  subsequent  co- 
venants.   The  case  of  Barton  v.  FUzgeraid^  arose  upon  covenants  in  an 
assignment  of  a  lease.    The  lease  was  recited  to  be  for  the  term  of  ten 
years,  and  the  seller  assigned  the  estate  to  the  purchaser,  for  the  residue 
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by  him,  belongs  to  his  executors  or  administrators  ;(w)   ^'Ht-  x^v- 
but,  except  to  the  extent  of  such  actual  damage,  the  right  maysoe  for 
to  sue  descends  with  the  land,  if  freehold  or  copyhold,  to  ^'*"*** 
the  heir  or  devisee  ;(o)  or,  if  leasehold,  to  the  executors  or 
administrators ;  or,  (if  specifically  bequeathed,)  to  the  le- 
gatee, (after  their  assent  to  the  bequest.)[l] 

(n)  Lucy  v.  Levington,  S  Lev.  26.  • 

ip)  Kingdon  7.  NoUle,  1  Man.  &  S.  355 ;  Kiiig  v.  Jones,  5  Taunt.  418. 


of  that  term.  The  covenants  were,  first,  the  common  covenant,  that  the 
seller  had  done  no  act  to  incumber,  except  an  under  lease ;  2dl7,  that  the 
lease  was  subsisting,  and  not  become  void  or  voidable ;  3dly,  fur  quiet 
eujoyment  against  the  act  of  the  seller ;  and  lastly,  for  further  assurance 
of  the  seller  during  the  residue  of  the  term.  It  appeared  that  the  lease 
was  for  ten  years,  if  a  person  should  so  long  live,  and  he  died  after  the 
assignment,  but  before  the  expiration  of  the  ten  years,  by  effluxion  of  time. 
The  Court  of  King's  Bench  held,  that  the  second  covenant  was  general 
and  unlimited,  and  that  by  the  death  of  the  cestuU  que  vie^  the  purchaser 
had  a  good  right  of  action.  The  judges  relied  principaUy  on  the  recital. 
The  exception  of  the  under  lease,  which  was  for  a  term  absolute,  import- 
ed, they  thought,  that  the  seller  had  a  right  to  incumber,  absolutely,  for 
the  term  stated,  and  they  were  of  opinion  that  all  the  other  covenants 
would  be  operative,  though  the  second  were  construed  to  be  absolute.  In 
Croinsford  v.  Oriffith,  on  an  assignment  of  a  leasehold  estate,  the  vendor 
covenanted  that  the  lease  was  a  good,  certain,  perfect,  and  indefeasible 
lease  in  the  law,  and  so  should  remain  during  the  residue  of  the  term,  and 
that  the  purchaser,  his  executors,  administrators  and  assigns,  should 
quietly  enjoy  the  premises  without  any  let,  denial,  dbc.,  by  the  vendor,  his 
executors  or  assigns ;  and  acquitted,  or  otherwise  saved  harmless,  of  all 
incumbrances  committed  by  the  vendor.  And  it  was  held  that  the  gene- 
rality of  the  preceding  covenant,  was  not  restrained  by  the  latter  covenant. 
In  the  case  of  Hesse  v.  Steverisony  where  on  an  assignment  of  certain 
shares  of  a  potent  right,  the  assignor  covenanted  that  he  had  good  right, 
&c.,  to  convey  the  shares,  and  that  he  had  not,  by  any  means,  directly  or 
indirectly  forfeited  any  right  or  authority  he  ever  had,  or  might  have  had, 
over  the  same,  it  was  decided  that  the  generality  of  the  first  covenant, 
was  not  restrained  by  the  latter  covenant.  The  court  said  that  the  cove- 
nant, instead  of  being  framed  in  the  usual  and  almost  daily  words,  where 
parties  intend  to  be  bound  by  their  own  acts  only,  viz.,  "  for  and  notwith- 
standing any  act  by  him  done  to  the  contraiy,"  omitted  them  altogether. 
The  omission  of  these  words  was  almost  of  itself  decisive.  The  attention 
of  the  purchaser  was  not  called  by  any  words  to  the  intent  of  the  vendor 
to  confine  his  covenant  to  his  own  acts.  The  court  ought  not  to  indulge 
parties  in  leaving  out  words  which  are  ordinarily  introduced,  and  by 
which  the  real  meaning  of  the  parties  might  be  plainly  understood. 

[1]  In  Hamilton  v.  Wilson,  4  Johns.  Rep.  73,  where  an  action  for  a 
breach  of  the  covenant  of  seisin  in  a  deed  was  brought  by  the  heir  of  the 
grantee  against  the  grantor,  for  a  breach  in  the  life  time  of  the  ancestor, 
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• 

Chap.  XIV.      ^ucl  the  customary  heir  of  a  copyholder  might,  it  is 
cuAomary    coQceived,  suo  UDOQ  the  coveoaiits  before  admittance: 

beir  may  bub  '  *  ' 

SiuMw'  "b^iJ^g  a  complete  tenant  against  all  persons  but  the 

•*'«^-  *  Lord."(p) 

Damagoi,  Where  the  title  is  defective,  and  an  action  is  brought 

orrecorer.  upon  the  covcuants  before  eviction,  there  seems  to  be  no 

aUe  where         ^  ' 

no  eyiction.  general  rule  by  which  the  amount  of  damages  should  be 
determined ;  where  the  purchaser  has  acquired  an  inde- 
feasible estate,  but  of  a  ISss  extent  than  that  which  he 
contracted  for,  the  amount,  (if  he  choose  to  retain  the  es- 
tate,) would  seem  to  be,  the  difference  between  the  esti- 
mated values  of  the  two  estates  ;  as  if,  for  instance,  the 
land  prove  to  be  copyhold  instead  of  freehold :(})  Sir  E. 
Sugden  seems  to  con8ider(r)  that  where  the  title  is  defec- 
tive within  the  covenant,  the  purchaser,  before  eviction, 
may  offer  to  re  convey  the  estate  and  claim  the  entire  pur- 
chase-money ;  but  no  authority  is  cited  for  this  proposi- 
tion :  at  any  rate,  if  an  action  were  brought  before  evic- 
tion,— unaccompanied  by  an  offer  to  re-convey, — it  seems 
that  the  entire  value  could  not  be  recovered ;  unless,  per- 
haps, the  alleged  breach  consisted  in  a  refusal  by  the  de- 
fendant to  perfect  the  title.(«) 
What  Where  there  has  been  actual  eviction,  the  purchaser 

[*375]      *may  recover  interest,  under  the  name  of  damages,  for  the 

(j?).  Scriv.  on  Cop.  290. 

(y)  Gray  v.  Briscoe^  Noy,  142  j  see  Wace  v.  Bickerton^  19  L.  J.  254,  Ch. 

(r)  Sug.  765. 

(5)  See  5  Taunt.  428. 

it  was  held  that  the  action  could  not  be  sustained ;  upon  the  ground  that, 
as  there  was  a  failure  of  title,  the  covenant  was  broken  immediately  on 
the  execution  of  the  deed,  and  that  the  grantee  had  an  immediate  and  per- 
fect right  of  action  in  his  life  time,  which  went  to  his  personal  represent- 
atives, and  could  not  descend  to  the  heir.  So,  also,  it  has  been  held  that 
the  assignee  of  a  grantee  cannot  maintain  an  action  against  the  grantor 
for  a  breach  of  the  covenant  of  seisin,  because,  if  the  grantor  has  no  title, 
the  covenant  is  broken  immediately,  and  the  breach  is  a  mere  cJum  in 
action  which  is  incapable  of  assignment.  Greenby  v.  WilcockSf  2  CFohns. 
Rep.  1 ;  MiUkeU  v.  Warner,  5  Conn.  Rep.  497;  Bickford  v.  Page,  2  Mass. 
Rep.  555 ;  Warston  v.  HobbSy  2  Mass.  Rep.  433 ;  Bennet  v.  /rmn,  3  John. 
Rep.  365 ;  Pollard  v.  DwigU,  4  Cranch,  430 ;  MUchell  v.  Hazen^  4  Conn. 
Rep.  495 ;  Davis  v.  Lynian^  6  Conn.  Rep.  249. 
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» 

tioife  during  which  he  has  been  out  of  possession :(/)[!]  ^^p-  ^^' 
upon  the  same  principle,  he  would  be  entitled  to  interest  JSSwabie 


(0  King  y.  Jon€s,  5  TailDt.  418 ;  see  422. 


where  there 

u  CTiClioQ. 


[1]  The  bayer,  on  the  covenant  of  seisin,  recovers  back  the  considera- 
tion-money and  interest,  and  no  more.  The  interest  is  to  offset  the  claim 
for  mesne  profits,  to  which  the  grantee  is  liable,  and  is  commensurate  in 
point  of  time  with  the  legal  claim  to  mesne  profits.  The  grantor  has  no 
concern  with  the  subseqaent  rise  or  fall  of  the  land  by  accidental  circum- 
stances, or  with  the  beneficial  improvements  made  by  the  purchaser,  who 
cannot  recover  any  damages  either  for  the  improvements  or  the  increased 
value.  This,  says  Kent,  appears  to  be  the  general  rule  in  this  country. 
See  4  Kent's  Com.  475;  Smith  v.  Slory,  14  Pick.  Rep.  128;  Sterling  v. 
Peet,  14  Conn.  Rep.  245 ;  Stoats  v.  Van  Eyck,  3  Caines'  Rep.  Ill ;  Pitcher 
V.  Livingston,  4  Johns.  Rep.  1 ;  Bennett  v.  Jenkins,  13  Johns.  Rep.  50 ; 
Ma/rston  v.  Hobbs,  2  Mass.  Rep.  433 ;  Caswell  v.  Wendell,  4  Mass.  Rep. 
108 ;  Bender  v.  Fnmherger,  4  Dal.  Rep.  441 ;  Wilson  v.  tSnhes,  2  Dev.  N. 
C.  Rep.  30 ;  Seamore  v.  Harlan,  3  Dana's  Ken.  Rep.  415 ;  Tapley  v.  Lo' 
beaume,  1  Missouri  Rep.  552 ;  Martin  v.  Long,  3  ib.  391 ;  Buckmaster  v. 
Chrundy,  1  Scammon'5  Rep.  312,  313 ;  EarU  v.  MiddUton,  1  Cheves'  X^w 
and  Equity  S.  C.  Rep.  127.  The  measure  of  damages,  on  the  covenant 
of  warranty,  in  Massachusetts,  Maine,  Vermont  and  Connecticut,  is  the 
value  of  the  land  at  the  time  of  eviction,  without  regard  to  the  considera- 
tion in  the  deed.  See  4  Kent,  475,  and  cases  cited.  "  This  rule,"  says 
Kent,  "  was  adopted  in  the  first  settlement  of  the  country,  when  the  value 
of  the  land  consisted  chiefly  in  the  improvements  made  by  the  occupants ; 
and  if  the  warranty  would  not  have  secured  to  them  the  value  of  those 
improvements,  it  would  not  have  been  of  much  benefit  to  them.  In  other 
states,  the  measure  of  damages,  on  a  total  failure  of  title,  even  on  the  cove- 
nant of  warranty,  is  the  value  of  the  land  at  the  execution  of  the  deed, 
and  the  evidence  of  that  value,  is  the  consideration-money  and  costs.  If 
the  subsisting  encumbrances  absorb  the  value  of  the  land,  and  quiet  en- 
joyment be  disturbed  by  eviction  by  paramount  title,  the  measure  of 
damages  is  the  same  as  under  the  covenants  of  seisin  and  warranty.  The 
oniform  rule  is  to  allow  the  consideration-money,  with  interest  and  costs 
and  no  more.  If  the  encumbrance  has  not  been  extinguished  by  the  pur- 
chaser, and  there  has  been  no  eviction  under  it,  he  will  recover  only  nomi- 
nal damages,  inasmuch  as  it  is  uncertain  whether  he  would  ever  be  dis- 
turbed. If,  however,  the  grantor  had  notice  to  remove  the  encumbrance 
and  refused,  equity  would,  undoubtedly,  compel  him  to  raise  it  and  de- 
cree a  general  performance  of  a  covenant  of  indemnity,  though  it  sounds 
only  in  damages.  The  ultimate  extent  of  the  vendor's  responsibility,  im- 
der  all  or  any  of  the  usual  covenants  in  his  deed,  is  the  purchase-money 
with  interest ;  and  this  I  presume  to  be  the  prevalent  rule  throughout  the 
United  States.  If  the  eviction  be  only  of  a  part  of  the  land  purchased, 
the  damages  to  be  recovered  under  the  covenant  of  seisin,  are  a  rateable 
part  of  the  original  price;  and  they  are  to  bear  the  same  ratio  to  the 
whole  consideration  that  the  value  of  the  land  to  which  the  title  has  failed 
bears  to  the  value  of  the  whole  tract.    The  contract  is  not  rescinded  so  as 

61 
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^^P-  ^^'  upon  any  charge  on  the  estate  which  he  had  been  com- 
pelled to  satisfy ;  it  seems,  however,  to  be  doubtful  whe- 
ther he  could  recover  it  for  such  period  as  he  had,  with- 
out reasonable  excuse,  neglected  to  sue  upon  the  cove- 
b^^JTSf**  '^^"^•(^)      So  if  he,  without  communicating  with  the 
2d  cSS*"'  vendor^  compromise  an  adverse  claim  or  suit,  he  may  re- 
weiBbie.     cover  the  amount  paid  by  him,  and  his  costs  of  suit  as  be- 
tween attorney  and  client,  subject  only  to  the  right  of  the 
vendor  to  show,  either  that  the  claim  was  wholly  or  in 
part  unfounded,  or  that  better  terms  might  have  been  pro- 
cured :{w)  and  it  would  appear  that,  if  the  vendor,  upon 
notice  given  to  him  of  a  suit  within  the  terms  of  his  cove- 
nant for  quiet  enjoyment,  refuse  to  defend  it,  he  could  not,  as 
against  the  purchaser,  dispute  the  validity  of  the  claim  :{x) 
it  does  not,  however,  appear  that  the  latter  could  safely 
defend  an  action  without  giving  notice  to  the  vendor  or 
the  party  liable  upon  his  covenants,(y)  and  obtaining  bis 
Sje'JSJS  in  directions,  if  the  defence  is  apparently  hopeless.(z)    It 
miSUr*"      seems  doubtful  whether,  in  any  case,  the  purchaser  could 
recover  the  expenses  of  improvements,  although  stated  as 
special  damages  in  his  declaration ; (a)  but  there  may, 
perhaps,  be  a  difference  between  improvements  consisting 

(v)  See  Anderton  and  another  v.  ArrowsmUk^  2  P.  &  D.  408. 
\w)  Smith  V.  Compton,  3  B.  &  Ad.  189  and  407. 
(x)  See  Duffield  v.  Scott,  3  D.  &  E.  377. ' 
(y)  See  3  B.  &  Ad.  408 ;  Lewis  v.  Peake,  7  Taunt.  153. 
{z)  See  GUleit  v.  Rippon,  1  Mood.  &  M.  406 ;  Short  v.  Kalloway,  11  Ad. 
&E.  28. 
(a)  Lewis  v.  Campbell,  3  J.  B.  Moore,  35. 


to  entitle  the  vendee  to  recover  back  the  whole  consideration-money,  but 
only  to  the  amount  of  the  relative  value  of  the  part  lost."  4  Kent's  Com. 
475,  476, 477. 

A  vendor  sells  land  to  which  he  has  no  title,  either  in  law  or  equity ; 
if  he  acquires  a  title  aflerward,  he  should  convey  to  the  vendee.  If  such 
vendor  aAer  he  acquires  title,  conveys  the  land  to  another,  he  is  answer- 
able to  the  first  vendee  for  the  value  of  the  land  at  the  date  of  the  convey- 
ance. Grahams  v.  HackioUh,  1  A.  K.  Marsh.  423.  If  a  vendor  is  able  to 
make  title  to  a  part  only  of  the  land  sold,  the  election  devolves  on  the  ven- 
dee to  take  the  title  for  so  much  as  can  be  made,  and  go  for  damages  as  ^ 
to  the  remainder,  or  go  for  damages  as  to  the  whole.  FSirvutn  v.  Badgers, 
I  A.  K.  Marsh.  427. 
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in  additions  to  the  property, — e.  g.,  expensive  building  ^^^p-  ^^- 
erected  upon  the  land,  and  mere  improvements  of  the 
land  itself.(&)[2] 

(b)  See  3  J.  B.  Moore,  52,  54,  57. 

[2]  With  regard  to  the  right  of  a.  bona  fide  purchaser  under  a  defective 
title,  without  notice  to  be  paid  for  his  improvements  upon  the  estate 
against  the  true  owner,  Chancellor  Walworth,  in  Putnam  v.  RUchie^  G 
Paige's  Rep.  390,  said,  "  I  have  not  been  able  to  find  any  case,  either  in 
this  country  or  in  England,  wherein  the  court  of  chancery  has  assumed 
jurisdiction  to  give  relief  to  a  complainant  who  has  made  improvements 
upon  land,  the  legal  title  to  which  was  in  the  defendant,  where  there  has 
neither  been  fraud  nor  acquiescence  on  the  part  of  the  latter,  afler  he  had 
knowledge  of  his  legal  rights.  I  do  not,  therefore,  feel  myself  authorized 
to  introduce  a  new  principle  into  the  law  of  this  court,  without  the  sanc- 
tion of  the  legislature,  which  principle,  in  its  application  to  future  cases, 
might  be  productive  of  more  injury  than  benefit.  If  it  is  desirable  that 
such  a  principle  should  be  introduced  into  the  law  of  this  state,  for  the 
purpose  of  giving  the  banafide  possessor  a  lien  upon  the  legal  title  for  the 
beneficial  improvements  he  has  made,  it  would  probably  be  much  better 
to  give  him  a  remedy  by  action  at  law,  where  both  parties  could  have  the 
benefit  of  a  trial  by  jury,  than  to  embarrass  the  title  to  real  estate  with 
the  expense  and  delay  of  a  protracted  chancery  suit,  in  all  such  cases."  In 
Bright  V.  Boydj  1  Story's  Rep.  478,  this  question  was  much  discussed. 
Mr.  Justice  Story,  in  delivering  the  opinion  of  the  court,  said :  "  The 
other  question,  as  to  the  right  of  the  purchaser  boTui  fide  and  for  a  valu- 
able consideration,  to  compensation  for  permanent  improvements  made 
upon  the  estate,  which  have  greatly  enhanced  its  value,  under  a  title 
which  turns  out  defective,  he  having  no  notice  of  the  defect,  is  one  upon 
which,  looking  to  the  authorities,  I  shall  be  inclined  to  pause.  Upon  the 
general  principles  of  courts  of  equity,  acting  ex  aquo  et  bono,  I  own  that 
there  does  not  seem  to  me  any  just  ground  to  doubt  that  compensation, 
under  such  circumstances,  ought  to  be  allowed  to  the  full  amount  of  the 
enhanced  value.  I  am  aware  that  the  doctrine  has  not  as  yet  been  carried 
to  such  an  extent  in  our  courts  of  equity.  In  cases  where  the  true  owner 
of  an  estate,  after  a  recovery  thereof  at  law  from  a  bona  fide  possessor  for 
a  valuable  consideration  without  notice,  seeks  an  account  in  equity  as 
plaintiff,  against  such  possessor,  for  the  rents  and  profits,  it  is  the  con- 
stant habit  of  courts  of  equity  to  allow  sach  possessor  (as  defendant)  to 
deduct  therefrom  the  full  amount  of  all  the  meliorations  and  improve- 
ments which  he  has  beneficially  made  upon  the  estate ;  and,  thus  to  re- 
coup them  from  the  rents  and  profits.  So,  if  the  true  owner  of  an  estate 
holds  only  an  equitable  title  thereto,  and  seeks  the  aid  of  a  court  of  equity 
to  enforce  that  title,  the  court  will  administer  that  aid  only  upon  the  terms 
of  making  compensation  to  such  bona  fide  possessor,  to  the  amount  of  his 
meliorations  and  improvements  of  the  estate,  beneficial  to  the  true  owner. 
In  each  of  these  cases,  the  court  acts  upon  an  old  and  established  maxim 
in  ilB  jurisprudence,  that  he  who  seeks  equity  must  do  equity.  But  it  has 
been  supposed  that  courts  of  equity  do  not,  and  ought  not  to  go  further, 
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cini».  znr,  A  certificate  in  bankruptcy  has  been  held  to  be  no  *de> 
wuAnpiey  ^^^^^^  ^  ^^  Bcliou  for  bffeacb  of  covenants  for  title  happen* 
oL^mtm  ^^  before  the  bankruptcy,  the  demand  not  being  a  liqoi- 
^^^'^    dated  debt.(c) 


(c)  Bamwumd  v.  TTm/sux,  7  Dam.  &  R  612-  boi  see  now  and  con- 
sider, 12  and  13  Vict  c.  106.  s.  188. 


and  to  gnmt  active  relief  in  faror  of  such  a  h^mm,  Jidt  poaciMr  makm; 
pennanent  melioratioos  and  improrements  by  sostaining  a  bill  broogiit 
bj  him  therefor,  against  the  true  ovner,  after  he  has  recoreicd  the  premi- 
ses at  law.  I  find  that  Mr.  Chancellor  Walwonh,  in  Putnam  t.  RUcUe, 
entertained  this  opinion,  admitting,  at  the  same  time,  that  he  could  find 
DO  case,  in  England  or  America,  where  the  point  had  been  expressed  or 
decided  either  wajr.  Now,  if  there  be  no  aothoritjr  against  the  doctrine, 
I  confess  that  I  shooki  be  most  reloctant  to  be  the  first  judge  to  lead  to 
such  a  decision.  It  appears  to  me,  speaking  with  all  deference  to  other 
opinions,  that  the  denial  of  all  compensation  to  sach  htmafdt  porchaser, 
in  sach  a  case,  where  he  has  manifestly  added  to  the  peitnanent  value  of 
an  estate  by  his  meliorations  and  improrements,  without  the  slightest  sus- 
picion of  any  infirmity  in  his  own  title,  is  contrary  to  the  first  principles 
of  equity.  Take  the  case  of  a  racant  lot  in  a  city,  where  a  boma  Jide  pur- 
chaser bailds  a  house  thereon,  enhancing  the  value  of  the  estate  to  ten 
times  the  original  value  of  the  land,  under  a  title  apparently  perfect  and 
complete.  Is  it  reasonable  or  just  that,  in  such  a  case,  the  true  owner 
should  recover  and  possess  the  whole,  without  any  compensation  what- 
ever to  the  bonajule  purchaser  1  To  me  it  seems  manifestly  unjust  and 
inequitable  thus  to  appropriate  to  one  man,  the  property  and  money  of 
another  who  is  in  no  default.  The  argument,  I  am  aware,  is  that  the 
moment  the  house  is  built,  it  belongs  to  the  owner  of  the  land  by  mere 
operation  of  law ;  and  that  he  may  certainly  possess  and  enjoy  his  own. 
But  this  is  merely  stating  the  technical  rule  of  law,  by  which  the  true 
owner  seeks  to  hold  what,  in  a  just  sense,  he  never  had  the  slightest  title 
to,  that  is,  the  boose.  It  is  not  answering  the  objection ;  but  merely  and 
drily  stating  that  the  law  so  holds.  But  then,  admitting  this  to  be  so  does 
it  not  famish  a  strong  ground  why  equity  should  interpose  and  grant  re- 
lief 1  I  have  ventured  to  suggest  that  the  claim  of  the  bonafidt  pnrchar 
ser,  under  such  circumstances,  is  founded  in  equity.  I  think  it  founded 
in  the  highest  equity ;  and,  in  this  view  of  the  matter,  I  am  supported  by 
the  positive  dictates  of  the  Roman  law." 

A  fraudulent  possessor  is  never  allowed  for  beneficial  improvements. 
Van  Home  v.  Fonda,  5  Johns.  Ch.  Rep.  388,  416.  A  purchaser  of  land 
under  a  sheriff's  sale  will,  if  the  title  fail,  be  allowed  for  improvements, 
and  answerable  for  the  rents.  Sarcey  v.  Reardon,  1  A.  K.  Marsh.  2.  A 
possessor  of  land  without  title,  legal  or  equitable,  but  bona  fide  believing 
it  to  be  his  own,  is  by  the  general  principle  of  equity  entitled  to  compen- 
sation for  his  improvements.  AUter,  if  he  knows  himself  to  be  without 
title.  Barlow  v.  Bell,  1  A.  K.  Marsh.  246.  An  imperfect  contract  for 
land,  dependent  for  its  completion  on  contingencies  which  never  hap- 
pened|  does  not  entitle  the  occupant  to  compensation  for  improvements, 
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If  the  covenantor  died  before  the  I6th  July,  1830,  no  chap.  xiv. 
action  for  a  breach  of  covenants  for  title  would  lie  against  Pormeriv  no 

^  action  of 

covenant, 

he  must  be  considered  a  tenant  at  will,  the  improvements  made  for  his  Jg^^^'  ^^*- 
own  accommodation,  and  must  surrender  on  the  demand  of  the  owner. 
Bowe  v.  Logwood,  3  A.  k.  Marsh.  389.  Where  land  has  been  recovered 
in  ejectment,  and  the  defendant  goes  into  chancery  to  obtain  compensa- 
tion for  improvements,  he  will  not  succeed  if  he  had  notice  of  the  plain- 
tiff's title,  at  the  time  of  making  the  improvements.  M'Kim  v.  Moody^ 
1  Randolph,  58.  A  purchaser  who  is  evicted,  is  not  entitled  to  compen- 
sation for  improvements  unless  the  owner  has  been  guilty  of  a  fraud  by 
permitting  such  improvements,  without  giving  notice  to  the  possessor,  or 
of  gross  laches  in  asserting  his  claim  after  he  is  apprised  of  it.  Morris  v. 
TYrrell,  2  Randolph,  6.  Courts  of  equity  will  decree  compensation  for 
improvements  made  under  the  faith  of  a  parol  purchase  which  the  vendor 
refuses  to  execute.  Grimes  v.  Shrieve^  6  Monroe,  557.  Although  the 
owner  of  land  may  lie  by  and  let  a  person  make  improvements  on  it,  and 
subsequently  recover  it,  yet  as  a  general  rule  a  person  having  only  an 
equitable  title  will  not  be  allowed  to  do  so.  Craigs  v.  Sidwell,  Litt.  Sel. 
Ca.  285.  If  a  vendee  be  let  into  possession,  and  the  contract  is  subse- 
quently rescinded  on  the  ground  of  misrepresentations  by  the  vendor,  and 
want  of  title,  the  vendee  will  be  liable  only  for  the  actual  rents  and  pro- 
fits. And  he  will  also  be  allowed  for  improvements.  Richardson  v. 
MKiiuon,  Litt.  Sel.  Ca.  320.  Where  the  vendor  parts  with  the  title  so  as 
to  preclude  him  from  completing  the  sale,  it  is  a  fraud  on  the  vendee,  for 
which  the  vendor  must  answer  in  damages  for  the  increased  value  of  the 
land  up  to  the  time  when  damages  are  assessed.  Fishjer's  heirs  v.  Kay^  2 
Bibb,  435.  If  vendee  acquires  possession  under  a  verbal  and  void  con- 
tract of  sale,  he  will  be  allowed  for  improvements  made  bona  Jide^  before 
the  vendor  asserts  his  right  to  the  land.  And  the  vendee  is  liable  to  rents 
from  the  time  of  such  assertion.  Fox  v.  LotUyj  1  A.  K.  Marsh.  389.  If 
the  vendee  receives  pay  for  improvements  on  eviction,  and  afterward  the 
vendor  establishes  his  title  to  be  paramount,  the  vendee  may  be  compelled 
to  refund  to  the  evictor  what  he  has  received  for  improvements.  Morton*s 
heirs  v.  Ridgeroay,  3  J.  J.  Marsh.  257.  If  the  vendor  on  eviction  of  the 
vendee,  has  refunded  the  consideration  and  interest,  the  vendee  is  respon- 
sible for  rents,  but  must  be  paid  for  permanent  improvements.  lb.  A 
purchaser  evicted  on  account  of  defective  title,  (or  released  from  his  pur- 
chase by  the  vendor  on  that  account,)  is  entititled  to  reimbursement  for 
useful  improvements.  Tf^iiherspoon  v.  Anderson's  ex'rs.^  3  Desau.  245. 
AUler^  where  the  defect  was  notorious  and  the  land  bought  on  speculation, 
far  below  its  value.  It  seems,  in  such  case,  he  shall  not  be  reimbursed 
even  his  purchase-money.  /&.,  246, 247.  If  a  vendor  sell  lands,  with  im- 
provements made  by  himself,  with  warrmty,  and  the  vendee  is  evicted  by 
a  stranger  with  a  better  title,  the  vendee  may  recover  of  the  successful 
claimant  for  the  improvements ;  and  if  he  neglect  to  do  so,  and  bring  his 
suit  for  the  purchase-money,  the  vendor  is  entitled  to  a  deduction  for  the 
value  of  such  improvements.  PvUiam  v.  Robinson^  1  Monroe,  223.  See 
Waterman's  Amer.  Ch.  Dig.  tit.  Vendor  and  Vendee. 
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caiap.  xiT,  jjjg  devisee  ;(d)  whether  the  breach  occurred  before  (c)  or 
after  the  decease ;  but  if  the  covenant  had  been  for  pay- 
ment of  a  sum  by  way  of  liquidated  damages,  and  <'  heirs^ 
were  named  in  the  covenant,  the  devisee  would  have 
been  liable,  jointly  with  the  heir,  in  respect  of  a  breach 
occurring  in  the  lifetime  of  the  covenantor ;(/)  although, 
if  there  were  no  heir  no  action  would  lie  against  the  devi- 
see alone  ]{g)  the  heir,  if  named  in  the  covenant,  is  liable 
to  the  amount  of  descended  assets,  whether  the  breach 
occur  before  or  after  the  death  of  the  covenantor.(A) 
tiSSSdZ        And  under  the  1  Will.  IV.  c.  47,(A:)  devisees  are,  to  the 
c.)^!^*'  '    extent  of  the  devised  assets,  rendered  liable  to  be  sued 
upon  the  covenants  of  their  testators,  jointly  with  the 
heir  taking  assets  by  descent,  or  solely  if  there  be  no  such 
heir. 
JJJJ^^f"      And  it  has  been  held,  in  a  recent  case,(Z)  that  damages 
when  ddm.  "P^^^  covcuauts  for  title,  in  which  the  heir  was  named, 
to!uimin£^  for  breaches  happening  after  the  covenantor's  decease, 
*»*'<>"■«*'•   y^iii^  e^en  as  against  the  devisee,  be  considered  as  within 

the  meaning  of  a  testamentary  charge  of  debts  ;  but  the 
devisee,  or  (it  is  conceived)  the  heir,  in  an  administration 
suit,  is  not  bound  by  the  result  of  proceedings  by  the 
[•377]  *covenantee  against  the  personal  representatives  of  the 
covenantor,  but  may  have  the  question  determined  in  an 
action  to  which  he  is  himself  a  party  ;(m)  nor  can  inter- 
est be  claimed  prior  to  the  amount  of  damages  being  so 
determined;  but  where  devisees,  having  insisted  on  this 
right,  were  unsuccessful  in  the  action,  the  coveuantee  was 

(d)  Wilson  V.  KnuUey,  7  East,  128. 

(0  S.  C, 

If)  See  Jenkins  v.  Briant,  6  Sim.  603,  607. 

(jg)  Hunting  v.  Sheldrake,  9  M.  &  W.  256. 

(A)  See  Shep.  Touch.  177. 

{k)  See  ss.  2,  3,  4  and  8.  The  act  came  into  operation  on  the  16th 
July,  1830. 

(I)  Morse  v.  Thicker,  5  Ha.  19 ;  Bermingham  v.  Burke,  2  J.  &  L.  699, 
and  it  appears  to  hare  been  held,  in  another  recent  case,  that  a  claimant 
for  unliquidated  damages  under  a  breach  of  covenant,  may  himself  insti- 
tute a  suit  for  the  administration  of  the  covenantor's  estate :  Burck  v.  Cp- 
ney,  14  L.  T.  414. 

(m)  Morse  v.  Tucker,  ubi  supra;  and  see  Cox  v.  King,  9  Beav.  530 ; 
Norman  v.  Stiby,  9  Beav.  560. 
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allowed  the  amount  of  the  damages  assessed  upon  the  ^*p-  ^'^- 
trial,  his  costs  of  defending  the  ejectment  upon  which  he 
had  been  evicted,  of  an  action  brought  by  him  against  the 
personal  representatives  of  the  covenantor  and  by  the  re- 
sult of  which  the  devisees  had  refused  to  be  bound,  of  the 
action  to  which  the  devisees  were  parties,  and  of  the  suit 
in  equity,  and  also  interest  on  the  damages  and  costs,  to 
be  computed  from  the  time  when  the  amount  was  ascer- 
tained and  judgment  entered  up  in  the  action  against  the 
devisees.(n) 

A  remainderman  has  no  equitable  claim  upon  damages  Noappor- 
recovered  by  the  tenant  for  life  upon  breach  of  covenants  Jj°^"J 
for  title,(o)  as  he  himself  can  bring  an  action  for  the  in-  {fg'IUd*' 
jury  (if  any)  sustained  by  him  as  owner  of  the  reversion.  SJu*"***^ 

Where  a  bill  was  filed  to  set  aside  a  conveyance  as 
fraudulent,  and  the  defendant,  pendente  lite,  sold  parts  of 
the  estate  and  died,  and  a  supplemental  bill  was  filed 
against  his  representatives  and  the  purchasers,  the  latter, 
being  evicted,  were  held  entitled  in  the  suit  to  repayment 
of  their  purchase-money  by  his  representatives ;  and,  as 
against  the  plaintiff,  to  an  allowance  for  lasting  repairs 
and  substantial  improvements.(p) 

The  rights  arising  under  a  vendor's  covenants,  (other  ParchMer'i 

remadiofl  on 

than  covenants  for  title,)  appear  to  be  subject  to  the  same  ▼•ndor'a 
•rules  as  have  been  already  considered  with  reference  to  a  JoJuuiT 
purchaser's  covenants.(9)  [*378] 

(6.)  Purchaser's  remedy  in  equity^  under  special  circum- 
stances, if  title  prove  defective, 

A  purchaser,  after  conveyance  and  payment  of  his  pur-  Pmciwwf 
chase-money,  may  obtain  relief  in  equity  against  a  vendor,  Jjfj*^^];;^,^ 
who,  by  fraudulent  misrepresentation,  has  induced  him  !f^l 

(w)  5  Ha.  79. 

(p)  Noble  V.  CasSy  2  Sim.  343. 

(p)  Trevelyan  v.  WkUe,  1  Beav.  588. 

Iq)  Vide  supra,  p.  360,  and  authorities  cited ;  and  see  Brewster  v.  KUckm 
or  KidgU,  Ld.  Raym.  317,  322 ;  and  5  Mod.  369 ;  and  Holmes  v.  Buckley, 
1  Eq.  Ca.  Abr.  27;  and  the  remarks  on  these  decisions  in  Smith's  Lead- 
ing Gases,  32,  et  seq. 
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^^■P'"^-  to  accept  a  defective  title  ;(r)  nor  need  he  wait  until  eric- 
nueredin  tloD,  but  may,  at  once,  claim  to  have  the  contract  rescind- 
ed  :{s)  even  a  fraudulent  concealment,  by  the  vendor,  of  a 
material  fact  which  the  purchaser  had  no  means  of  dis- 
covering, might  lead  to  the  same  result.(/)[l]  So,  in  a 
modem  case,  where  a  purchaser  in  possession  was  frau- 

(r)  Edwards  v.  ATLeaf,  G.  Coop.  306,  312;  2  Swanst  287;  Berrf  y. 
Amutead,  2  Keen,  221 ;  Roddy  t.  WiUiamSy  3  J.  A,  L.  1 ;  see  JiOard  v. 
Edgar,  13  Jar.  1114. 

(i)  a.  Coop.  318;  2  Keen,  221. 

(0  See  6.  Coop.  312;  Early  t.  GarreU,  4  M.  &  R.  687,  690;  and  see 
2  Y.  &  C.  C.  C.  577 ;  and  the  judgment  in  SnuiU  v.  AUwood,  Yoo.  455, 

[1  ]  If  the  Tendor  by  his  actdiminished  the  value  of  the  purchase  to  the  ven- 
dee, and  disabled  himself  from  conveying,  the  vendee  will  not  be  required 
to  seek  redress  at  law,  nor  to  accept  of  title ;  but  on  his  application  the 
contract  will  be  rescinded  and  the  advance  or  deposit  refunded,  though 
the  consideration  has  not  at  all  been  paid,  and  no  title  was  stipulated  to 
be  made  until  that  event.  LyUl  v.  Breckenridge,  3  J.  J.  Marsh.  670.  If 
a  vendor  represents  the  quality  of  the  thing,  different  from  what  it  is,  or 
has  no  title,  the  vendee  may  be  discharged  from  his  contract.  PeyUm  v. 
Bailey,  3  Hajrwood,  141.  A  false  assertion  by  the  vendor  as  to  the  mere 
value  of  the  property  he  is  about  to  sell  without  any  misrepresention  or 
deception  as  to  any  other  matter  of  fact,  is  not  a  sufficient  ground  of  re- 
lief to  the  purchaser,  either  at  law  or  equity.  The  law  presumes  that 
each  party  to  a  contract  of  sale  relies  upon  his  own  judgment  as  to  the 
value  of  the  property  sold,  where  the  facts  on  which  the  value  of  such 
property  depends  are  known  to  both.  Speiglemeyer  v.  Crawford,  6  Paige, 
254.  Where  the  vendor  of  a  lot  of  land  secretly  intended  to  sell  only  a 
part  of  the  lot,  but  succeeded  in  making  the  vendee  understand  that  he 
was  buying  the  whole  lot;  and  only  part  of  the  lot  was  included 
in  the  deed  of  conveyance  for  which  the  vendee  paid  the  whole  con- 
sideration intended  by  him  to  be  given  for  the  whole  lot,  the  court  decreed 
that  the  vendor  execute  to  the  vendee  a  conveyance  for  the  whole.  Wis- 
wall  V.  HaU,  3  Paige,  313.  A  purchaser  in  possession  under  his  purchase^ 
bupng  in  an  adverse  claim,  cannot  claim  a  rescission  of  the  contract 
made  with  his  first  vendor,  on  the  ground  of  the  validity  of  the  after-ac- 
quired title,  and  the  invalidity  of  the  first,  without  surrendering  back  the 
possession  to  the  first  vendor,  and  taking  the  chance  of  opposing  the  last 
acquired  title  to  the  first.  Grundy's  heirs  v.  Jacks&tCs  heirs,  1  Litt.  13. 
The  existence  of  an  elder  adversary  patent  covering  the  .'land  purchased, 
is  not  a  sufficient  gronnd  of  equity  to  enjoin  the  recoverv  of  the  purchase 
money,  where  the  vendor  shows  an  adversary  possession  of  more  than 
twenty  years  in  himself  and  vendee,  and  the  complainant  does  not  show 
that  the  proprietor  of  the  elder  patent  has  asserted  his  right,  or  that  his 
right  of  entry  is  saved  by  some  of  the  exceptions  in  the  act  of  limitations. 
^  AUen  V.  PkilUps,  2  Utt.  1.    See  Der^ston  v.  Morris,  2  Ed.  Ch.  Rep.  37; 
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dulently  iDduoed  by  the  vendor  and  his  solicitor,  in  the  ^*p-  "^- 
absence  of  his  own  professional  adviser,  to  pay  the  pur- 
chase-money and  execute  covenants  for  the  production  of 
title  deeds,  while  the  title  to  part  of  the  property  was  under 
investigation  with  reference  to  a  known  defect,  he  was 
held  entitled  to  rescind  the  contract,  to  recover  his  pur-  ^  • 

chase-money  with  his  costs,  charges  and  expenses,  and  to 
have  the  deeds  of  covenant  delivered  up  to  be  cancelled.(t4) 
So,  where  a  vendor,  seemingly  from  mere  mistake,  erro- 
neously stated  that  a  will,  forming  part  of  the  title,  had 
*been  proved,  the  purchaser,  after  conveyance,  obtained  a  r»379i 
decree  that  the  will  should  be  deposited  with  the  master, 
and  the  vendor  was  fixed  with  costs.ft;) 

In  a  recent  case,  where  a  public  way  over  the  estate  vendor  how 
had  been  so  blocked  up  under  a  mere  temporary  arrange-  bi*  forSSa  ' 
ment  that  it  could  not  be  discovered  by  the  purchaser, 
and  the  vendor's  solicitor  (she  herself  having  no  personal 
knowledge  of  its  existence)  omitted  to  disclose  the  same, 
but  not,  as  the  court  considered,  "  with  any  intention  to 
do  or  sanction  anything  he  thought  wrong,"  and  the  con- 
ditions of  sale  required  the  purchaser  to  build  a  wall 
which,  in  fact,  interfered  with  such  right  of  way,  it  was 
held,  that  this  was  such  implied  fraud  on  the  vendor  as 
enabled  the  court  to  decree  a  reconveyance  ;(ir)  the  bill, 
however,  which  rested  the  purchaser's  case  upon  the 
ground  of  personal  fraud,  was,  on  appeal,  dismissed  by 
the  lords  ;(ar)  they  being  of  opinion  that  she  had  no  ac- 
tual knowledge  of  the  circumstances,  and  that  the  agent's 
knowledge  could  not  sustain  a  charge  of  personal  fraud 
against  the  principal ;  and  that  the  plaintiff,  putting  his 
case  on  the  groimd  of  personal  fraud,  could  not  rest  it  on 

(«)  Berry  v.  ArmsUad,  2  Keen,  221. 
(v)  Hwrriion  7.  Coppard,  2  Cox,  318. 
(tp)  CHbson  V.  ITEsU,  2  Y.  A.  C.  C.  C.  542. 
(2;)  wade  T.  Oibson,  1  H.  L.  Ca.  605. 


TMmadeY.  WaUis,  25  Wend.  Rep.  67;  1  Dana's  Rep.  305;  2  Kent's 
Com.  493;  5  Paige's  Rep.  300;  21  Wend.  131;  25  lb.  107;  Uoyd  t. 
Jewell,  1  Greenl.  Rep.  852.  (See  Waterman's  Amer.  Ch.  Dig.  tit.  Vendor 
and  Vendee.) 
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Chap,  ym.  any  other  ground ;  and  Lord  Cottenbam  cited,  and  seemed 
Pu'fJ**^*^  to  approve  of  a  case(y)  where  a  lessor  having  infonned 
re 'SiSit  ^*^  intended  lessee,  (in  answer  to  an  inquiry  on  the  point,) 
uun,  Mcmbie.  ^j^^^j  j^^  pubHc  right  of  Way  existed  over  the  estate,  a  bill 

to  rescind  the  executed  lease  on  the  ground  of  the  ascer- 
tained existence  of  such  right  of  way,  was  dismissed, 
tliere  having  been  no  wilful  misrepresentation.[l] 

It  may  be  remarked  of  one  of  the  last  two  cases,(z) 

that  the  misrepresentation  evidently  resulted  from  mere 

[*380]      'carelessness  in  not  ascertaining  whether  certain  mark- 

(y)  Lfgsre  v.  Croker,  \B.6lB.  506. 
{jz)  Gibson  v.  D'EsU,  ubi  supra. 

[1]  Imposition  and  fraud  upon  the  purchaser  by  any  wilful  miarepre 
£entation  or  concealment,  takes  the  case  out  of  the  general  rule,  and 
entitles  him  to  be  redressed  in  equity  in  addition  to  and  beyond  the  cove- 
nants in  the  deed.    Bumpus  t.  Plainer,  1  John.  Ch.  Rep.  213;  AbboU  r. 
Allen,  2  lb.  519 ;  Johnson  v.  Geer,  lb.  546;  Chesterman  v.  Gardner,  5  lb. 
29 ;  Govcrncur  v.  Elmendorf,  Fb.  79.    In  Deiviston  y.  Morris,  2  Ed.  Ch. 
Rep.  27,  the  defendants  sold  an  estate  to  one  Sandford,  with  promises 
of  title  and  a  warranty.    The  latter  entered  into  possession  and  made 
improvements  in  buildings,  &c. ;  and  then  defendants  would  only  give  him 
a  deed,  with  covenants  as  to  their  own  acts.    They  represented  the  title 
as  good ;  and  engaged  that  they  would  not  transfer  the  mortgage  he  was 
to  give  for  the  purchase  money ;  so  that  if  the  title  failed,  the  same  should 
be  restored.    Sandford  sold  his  interest  to  Dickey ;  and  one  Jackson  sued 
Dickey  and  recovered,  having  a  paramount  title.    Dickey  also,  was 
obliged  to  pay  the  mortgage ;  the  defendants  having,  contrary  to  their 
promise,  transferred  it.    Dickey  failed ;  and  the  complainants,  as  his 
assignees,  sued  this  bill,  alleging  that  the  defendants  had  funds  sufficient 
in  their  hands.    The  court  observed  that  "  the  difficulty  in  this  case  is 
this,  that  Sandford  is  not  the  party  complaining  of  the  fraud;  nor  indeed, 
has  he  been  injured  by  it.    He  sold  the  property  without  fraud,  and  with- 
out covenants  for  an  adequate  consideration.    According  to  the  statement 
of  the  transaction,  the  vendors  became  trustees  of  that  part  of  the  pur- 
chase money  which  was  secured  by  mortgage.    An  implied  trust,  at 
least,  was  created  of  the  purchase  money ;  and  such  a  one  as  this  court 
is  bound  to  protect  and  preserve.    If,  then,  there  be  a  trust  fund,  and  trus- 
tees of  it,  for  whose  benefit  does  it  enure  ?    The  title  was  to  be  made 
satisfactory  to  Sandford  and  his  assigns,    A  loss  resulted  in  the  failure  of 
the  title ;  and  this  loss  has  been  borne  by  Dickey ;  and  he,  or  those 
standing  in  his  place,  are  the  persons  entitled  to  the  benefit  of  it."    See 
also  Pringle  v.  Samuel,  1  Lilt.  Rep.  46 ;  SUnoood  v.  Salmonf  5  Day's  Rep. 
439;  Bostwiek  v.  Lends,  1  Day,  33,  250  j  Norton  v.  Hathawty,  1  Day, 

,  255 ;  Sherwood  v.  Salmon,  2  Day,  128 ;  Munro  v.  Fludd,  1  M'Cord's  Rep. 

122. 
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Stones  denoted  the  centre  or  the  side  of  the  way ;.  and,  of  ^^p-  ^'^- 
the  other,(a)  that  the  lessor  had  grounds  for  believing  his 
statement  to  be  correct :  in  each  case  the  misrepresenta- 
tion, if  discovered  in  time,  would  probably  have  been  a 
sufficient  reason  for  refusing  to  complete  the  contract; 
but,  as  observed  by  Lord  Cottenham,(&)  there  is  a  marked 
distinction  made  by  courts  of  equity  between  what  is 
necessary  to  resist  a  suit  for  specific  performance  of  a 
contract,  and  what  is  necessary  to  support  a  suit  to  set 
hside  a  deed  executed  and  an  arrangement  completed.    It  Principal 

1  •  ■  ■  .       .       ,  ,  ,  bound  bT 

seems  that,  m  such  cases,  the  pnncipal  would,  as  a  gen-  fmud  or 
eral  rule,  be  bound  by  the  fraud  of  the  agent  ;(c)  but  not 
by  his  mere  non-communication  of  his  constructive  know- 
ledge, or  of  knowledge  acquired  by  him  otherwise  than 
as  agent.{d) 

Where  a  re-conveyance  is  decreed,  the  purchaser,  it  Te™  on^ 
appears,  will  be  credited,  in  addition  to  his  purchase-mo-  Je,"^ed"in 
ney,  not  only  with  necessary  outgoings  in  respect  of  the  **'""y' 
estate,  but  also  with  the  amount  of  repairs  and  improve- 
ments, if  executed  before  the  discovery  of  the  defect  in 
title,  and  if  their  repayment  is  specially  prayed  by  the 
bill  \{e)  and,  probably,  of  necessary  repairs  executed  dur- 
ing or  pending  litigation,  if  specially  prayed  ;(/)  he  will 
also  be  allowed  his  costs  of  the  purchase  and  convey- 
ance,(^)  and  interest  upon  all  these  several  sums  at  the 
rate  of  4Z.(A)  per  cent,  from  the  times  of  their  respective 
payments  or  expenditure ;  and  will  be  debited  with  such 
rents  and  profits  as  he  has,  or  without  wilful  default(i) 
•might  have  received ;  and  with  an  occupation  rent  in      r»38ll 


{a)  Legge  v.  Croker^  vJbi  supra. 

(b)  Vigers  v.  Pike,  8  CI.  &  Fin,  645. 

(c)  See  Wilson  v.  FuOer,  3  a  B.  68,  77;  Sug.  274-,  1  II.  L.  C.  615. 

I  {d)  Wilde  V.  Gibson,  1  H.  L.  Ca,  605 ;  and  see  Alvanletj  v.  Kinnaird, 

t  2  Mac.  &  6. 1,  6. 

J  (e)  See  Edwards  v.  MLeay,  2  Sw.  289. 

(/)  See  Sug.  279. 
t  ig}  2  Sw.  289.    See  the  decree. 

^  (A)  See  2  Y.  &  C.  C.  581  j  51.  per  unt.  was  formerly  allowed,  see  Jac. 

166.. 
(i)  See  the  decrees  in  Gibson  v.  D'EsU,  2  Y.  &  C.  C.  C.  581  ;  and 

Murray  V,  Palmsr,  2  Sch.  &  Lef.  490;  but  see,  conlra,  the  judgment, 

ibid.  489. 
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^^^^'  ^^'  respect  of  any  part  of  the  estate  which  has  been  in  hi» 
own  possession  ;(A:)[1]  he  would  also,  it  is  ccmceived,  be 
compelled  to  reinstate  premises  which  he  has  materially 
altered ;  e,  g,j  a  private  house  converted  into  a  shop  ;(/) 
where  a  purchase  was  set  aside  for  fraud  on  the  part  of 
the  purchaser,  and  the  rents  exceeds  the  interest  of  the 
purchase-money,  annual  rests  were  directed'  until  the 
principal  should  be  liquidated.(m) 

(7.)  As  to  purchaser's  right  to  pay  off  incumbranees  mti 

of  the  Mfipaid  purchase-^noney. 

wiMgg^^ha  After  the  conveyance  has  been  executed,  the  purchaser 
SSS^f**^'  may(n)  discharge,  out  of  any  purchase-money  which  re- 
SSfofS^  mains  unpaid,  (although  secured,)  any  incumbrances 
Sawf^  which  either  have  been  created  by  the  vendor  himself, 
^^'  or  are  covered  by  his  covenants  for  title ;  but  not  incum- 

brances paramount  to  his  title,  and  not  covered  by  his 
covenants  ;(o)[2]  and  this  right,  it  is  conceived,  would  not, 

(k)  See  2  Y.  &  C.  C.  C.  581, 

(0  See  Jac.  165. 

(m)  Donovan  v.  Pricker,  Jac.  165. 

{n)  See  Serjeant  Maynard^s  case^  Freem.  Ch.  R.  1. 

lo)  Huomas  v.  PoweU,  2  Cox.  394. 

I  I   ■    ■   ■■       ■  I.         ■   ^   ■■■■■■  I  .    ■  ■    i—.i  M.I  ■     I  I     ■  1  m    ■       I    ■  ■■     lafc   i»  ■    ■        ■      ■■  ^— ^— ^^■^i— — ^^^        mmw     ^mm^^^^mm^ 

[1]  But  a  purchaser,  where  the  contract  is  rescinded,  is  not  to  be  charged 
with  what,  without  wilful  default,  he  might  have  made :  it  is  not  like  the 
case  of  mortgagees  who  are  thus  charged  in  order  to  make  them  suffi- 
ciently alert  in  receiving  the  rents. 

[2]  In  the  case  here  cited,  an  estate  was  sold  before  a  master,  under  a 
decree,  and  the  purchaser,  under  the  usual  order,  had  paid  his  purchase 
money  into  the  bank,  but  it  was  not  to  be  paid  out  without  xiotice  to  him, 
and  he  took  possession,  and  approved  of  the  title,  and  the  conveyance  to 
him  was  executed  by  all  necessary  parties ;  afterwards,  but  before  the 
money  was  paid  out  of  the  bank,  the  tenants  were  served  with  a  writ  of 
right  at  the  suit  of  an  adverse  claimant.  It  was  held  that  the  money  must 
be  applied  under  the  decree.  The  court  having  given  the  purchaser  pos- 
session of  the  estate  which  he  had  purchased,  and  a  conveyance  under  a 
title  which  he  himself  had  previously  approved,  had  done  all  it  could  for 
the  purchaser,  who  could  not,  afterwards,  object  to  the  application  of  the 
purchase  money.  But  this  does  not  apply  to  a  sale  under  the  court  where 
the  rent  is  represented ;  although  the  money  be  paid  into  court  and  posses- 
session  be  delivered,  and  a  conveyance  executed,  yet  the  court  will  give  to 
the  purchaser  out  of  the  funds  in  court  a  compensation  for  the  misrepre- 
*  sentation.    See  2  Sug.  on  Yen.  p.  285. 


V 


RIGHTS  OF  VENDOR  AND  PURCHASER.  381 

vrhere  security  has  been  given  for  the  purchase^money  Q^*p-  ^>^* 
prevail,  as  against  an  assignee,  for  valuable  consideration 
and  without  notice,  and  who,  previously  to  taking  the 
assignment,  had  ascertained  from  the  purchaser  the  ex* 
istence  of  the  debt ;  otherwise,  no  one  could  safely  take 
a  transfer  of  a  mortgage  by  a  purchaser  to  a  vendor  for 
securing  part  of  the  purchase-money ;  the  case  seems  to 
be  within  the  principle  of  one  where  it  was  decided,  that 
where  a  tenant  for  life  with  power  of  sale  had  sold  an 
estate,  and  covenanted  that  it  was  free  from  incumbrances, 
and  the  money  bad  been  paid  to  the  trustees  of  the  settle- 
ment  *and  invested  the  purchaser,  on  discovering  the  ex-  [*382] 
istence  of  incumbrances,  had  no  claim  upon  the  vendor's 
life-interest  in  the  money  as  against  an  annuitant,  to 
whom,  for  valuable  consideration,  and  without  notice  of 
the  fraud  committed  by  the  vendor,  the  trustee  of  the 
stock  had,  at  the  vendor's  request,  given  an  irrevocable 
power  of  attorney  to  receive  the  dividends  ;(p)  and  Lord 
Thurlow,  on  appeal,  intimated  an  opinion,  (which,  how* 
ever,  was  extra-judicial,)  that  (irrespectively  of  the  claim 
of  the  annuitant,)  the  purchaser  could  not  have  followed 
the  money  when  deposited  with  the  trustees  ;  the  case  is 
cited  by  Sir  E.  Sugden  as  an  authority  for  the  proposition 
that,  notwithstanding  incumbrances  have  been  fraudu- 
lently concealed,  '^  the  purchaser  has  no  lien  on  the  pur- 
chase-money after  it  is  appropriated  by  the  vendor.''(9) 

(8.)  Purchaser's  remedy  in  equity  if  he  buy  his  own  es- 
tate— or  if  lands  are  omitted  from  conveyance — and  as 
to  further  assurance  in  equity  and  by  statute. 

If  it  appear  that  the  estate  belonged  to  the  purchaser,  pareiwMr 
he  can,  in  equity,  recover  his  purchase-money,  although  o^i'mm, 
there  was  no  fraud  on  the  part  of  the  vendor,  and  al-  Jqulcy. 
though  the  purchaser  might  have  discovered  his  right 
from  the  abstract  of  title.(r) 

And  it  has  been  held,(^)  that  a  purchaser  who,  without  wh«th«rM 

it  ha  buy  e«- 

(p)  Color  V.  Lard  Pembroke,  1  Bro.  C.  C.  301. 

iq)  Sag.  687. 

(r)  Bingham  v.  Bingham,  1  Ves.  126. 

(5)  Hitchcock  V.  Giddings,  4  Pr.  135. 
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^^•p-  ^^'  any  (knit  cm  the  part  of  the  vendor,  buys  an  estate  which, 
hM  m!»^  in  fact,  has  no  existence,  (e.  g.,  a  remainder  expectant  on 
an  estate  tail  which  has  been  barred,)  can  obtain  relief 
in  equity ;  but  the  case  seems  to  be  considered  by  Sir  B. 
Sngden  as  of  doubtful  authority.(r)[l] 
may  claim  '^  lauds  showu  to  a  purchaser  are  excepted  in  the  con- 
&^S^wn  '^oy&iice  *under  a  name  by  which  he  did  not  know  them, 
u^i^ujiy  he  can  claim  them  in  equity ;  and  by  getting  in  an  out- 
rS^^i  standing  legal  estate  may  hold  them,  even  as  against  a 
subsequent  purchaser  for  yaluable  consideratipn  and  with- 
out notice  ;(t^)  and  he  could,  doubtless,  enforce  a  convey- 
ance of  them,  as  against  the  vendor,  or  volunteers ;  he 
has  also,  it  would  appeaV,  the  same  rights  as  respects 
lands  accidentally  omitted  from  the  conveyance,  if  shown 
to  him  as  part  of  his  purchase,(tr)  or  if  he  can  prove  an 
agreement  for  their  purchase  sufficient  within  the  statute 
of  frauds  ]{x)  and,  as  a  general  rule,  where  the  convey- 
ance is  executed  for  the  purpose  of  giving  effect  to  and 
executing  the  agreement,  and  by  fraud,  accident,  or  mis- 
take, it  gives  to  the  purchaser  less  than  he  is  entitled  tQ 
under  the  agreement,  he  may  call  upon  the  court  to  rectify 
the  defective  conveyance,  and  give  him  all  that  the  agree- 
ment comprehended ;  but  where  the  original  agreement 
is  of  doubtful  construction,  and  the  conveyance  is  definite 
and  unequivocal,  it  is  not  easy  to  avoid  the  conclusion 

(/)  See  Sug.  272. 

(u)  Orurick  v.  Brockett,  1  Eq.  Ca.  Abr.  355. 
(w)  See  Cass  v.  WaJterhouse,  Prec.  Ch.  29. 

<z)  8.  C. ;  and  see  Nelson  v.  Nelson,  Nels.  Ch.  R.  7,  which,  however, 
was  a  case  between  principal  and  agent. 

[1]  "  Both  these  cases,"  says  Sugden,  "  when  they  arise,  will,  it  is  ap- 
prehended, deserve  great  consideration  before  they  are  decided  in  the  par- 
chaser's  faror.  The  decision  mast  be  the  same  whether  the  money  is 
actaally  paid  or  only  secured."  If  vendor,  without  fraud,  is  incapable  of 
making  a  title,  the  vendee  will  be  entitled  to  his  purchase  money  paid, 
with  interest  Cox's  heirs  v.  Strode^^  Bibb,  275.  If  there  be  any  doubt  or 
difficalty  as  to  the  title,  it  will  be  referred  to  a  master  to  examine  and  re- 
port upon  it.  M'CombY.  Wright,  4  Johns.  Ch.  Rep.  669.  A  party  has  no 
remedy  in  equity,  on  the  mere  ground  of  a  failure  of  title,  if  he  has  taken 
no  covenants  to  secure  the  title,  and  there  is  no  fraud  in  the  caw.  Ches- 
terman  v.  Gardner,  5  Johns.  Ch.  Rep.  29 ;  Gouvemeur  v.  Elmewlorf.  5 
Johns.  Ch.  Rep.  79. 
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that  the  latter  may  be  the  best  evidence  of  the  actual  5|^t_^ 
agreeaient(y)[i] 

So,  also,  he  may  in  equity,  under  the  covenant  for  fur-  ^e'S^S*'* 
ther  assurance,  require  the  vendor  to  perfect  a  defective  ^ulmi^ac- 
title,  even  by  conveying  any  interest  in  the  estate  which  Smu. 
he  may  have  subsequently  acquired  for  valuable  consi- 
deration ]{z)[2]  and  the  right  seems  to  exist  independent- 

(y)  Per  V.  C.  Wigram,  Humphries  v.  Home,  3  Ha.  277,  278.  If  the 
purchaser's  bill  in  sach  a  case  is  dismissed,  and  purchase-money  has 
been  paid  by  him  into  court,  and  not  inTested,  he  must  pay  interest  upon 
it  to  the  vendor,  although  it  has  been  unproductive,  iS.  C. 

(;r)  Taylor  v.  Debar,  1  Ch.  Ca.  274. 

[1]  When  articles  of  agreement  are  entered  into  by  which  a  conveyance 
is  covenanted  to  be  made,  and  afterwards  a  conveyance  is  made,  and  ac- 
cepted, which  differs,  in  some  respects,  from  the  articles,  the  deed  of  con- 
veyance, which  is  the  consummation  of  the  agreement,  shall  be  taken  for 
the  ultimate  intent  of  the  parties,  and  prevail  over  the  articles.    But  if   ^ 
the  deed  is  accepted  under  a  misapprehension,  occasioned  by  the  fault  of 
the  plaintiff,  however  strict  the  law  might  be,  they  would  be  entitled  to 
relief  in  equity.    Crotzer  v.  Bussell,  9  Serg.  &  Rawie,  Rep.  78,  per  Tilghr 
man,  C.  J.    Where  the  articles  of  agreement  stipulated  for  the  convey- 
ance of  a  tract  of  land,  and  also  to  convey ''  all  the  right,  title,  claim,  and 
interest,  of  other  persons,  in  another  tract  of  land ;''  held  that  in  an  action 
for  the  purchase-money,  the  defendant  might  show  by  the  articles,  what 
the  agreement  was,  although  a  deed  had  been  given  and  accepted  of  the 
first  tract ;  because  that  was  but  a  fulfilment,  in  part,  of  what  the  vendor 
had  covenanted  to  do,  by  the  articles.    Without  this  evidence,  the  court 
and  jury  would  be  unable  to  decide  what  would  be  the  equity  of  the  case 
between  the  parties.    Brown  v.  Moorkead,  6  Serg.  dt  Rawle  Rep.  569.    In 
an  action  on  a  bond  given  for  the  consideration  of  land,  contracted  for  by 
articles,  which  was  stipulated  to  contain  325  acres ;  and  the  deed  subse- 
quently executed  described  the  land  by  boundaries,  calling  it  225  acres  j 
held,  that  it  was  competent  for  the  defendant  to  show  in  evidence  any  de- 
ception practised  in  the  outset  of  the  transaction.    He  was  admitted  to 
prove  that  at  the  execution  of  the  articles,  the  plaintiff  asserted  that  the 
land  contained  225  acres,  and  said  he  would  make  his  assertion  good. 
Frederick  v.  CampbeU,  14  Serg.  Sb  Rawle,  293. 

[2]  Where  a  grantor  having  no  title,  conveyed  with  warranty,  by  deed  . 
duly  recorded,  and  he  subsequently  acquired  a  title  and  conveyed  to  a 
stranger,  it  was  held  that  the  second  grantee  was  estopped  to  aver  that 
such  grantor  was  not  seized  at  the  first  convejrance.  WkiU  v.  PaUen,  24 
Pick.  Rep.  324.  One  Weston  made  a  deed  to  one  Webster ;  the  demand- 
ants subsequently  levied  an  execution  upon  the  premises  as  belonging  to 
Webster,  and  the  latter  afterwards  released  to  the  demandants.  It  ap- 
peared that  Weston,  had  no  title  at  the  time  he  executed  his  deed,  but  aif- 
terwards  he  acquired  a  title,  and  afterwards  conveyed  to  the  tenant  in  fee. 
And  it  was  held  that  Weston,  by  his  deed  and  covenant  (although  it  was 


383  EfTECT  OP  CONVEYANCE  ON  RELATIVE 

cii»P'^^'  ly  of  such  a  covenant  ;(a)  and  may  be  enforced  against 
the  vendor's  representatives,  and  parties  claiming  under 
[*384]  him  "for  valuable  consideration  with  notice  ;(6)  and  the 
rule  seems  to  be  the  same  even  when  he  has  no  estate  in 
the  land  at  the  date  of  the  conveyance  :  it  was,  however, 
decided  in  an  old  case,(c)  that  such  an  equity  could  not 
be  enforced  against  the  heir,  but  there  seems  to  be  no  good 
ground  for  such  a  distinction,  and  it  has  been  judicially 
disapproved  of  by  Sir  E.  Sugden.{d) 

In  Noel  V.  Bewleyy{e)  a  man  convejred  his  contingent  re* 
mainder  in  fee  by  way  of  mortgage,  and  covenanted  for 
further  assurance;  and  the  remainder  having  been  de- 
stroyed by  his  mother,  the  tenant  for  life,  (who  was  also 
the  reversioner  in  fee,)  he  was  held  liable  in  equity  to  per* 
feet  the  security  out  of  an  interest  in  the  estate  which  he 
took  under  her  will ;  so,  where  a  man  who  was  supposed 
to  have  a  reversion  in  fee,  but  in  fact  had  no  estate  in  the 
land,  executed  what  purported  to  be  a  conveyance  of  the 
same  for  valuable  consideration,  he  was  held  liable,  under 
his  covenant  for  further  assurance,  to  convey  the  estate 
on  its  subsequently  coining  to  him  as  heir  at  law :(/)  the 
cases  seem,  as  observed  by  Sir  E.  Suffden,  C.,(g*)  ''to  es- 
tablish this,  that  if  a  man  sells  an  estate,  and  the  title  is 
afterwards  defeated,  but  subsequently  he  acquires  the  same 
lands  under  another  title,  there  is  an  equity  arising  out  of 
the  contract  to  fasten  it  upon  the  new  title :"  but,  in  apply- 
ing this  rule,  the  word  estate  must  be  strictly  construed, 
for  evidently  no  such  equity  could  exist  where  the  con- 
tract had  been  for  the  purchase  professedly  of  a  contingent 
interest  at  a  price  fixed  with  a  view  to  the  contingency. 

(tf )  See  3  Sim ;  Seabawme  v.  PowdLfi  Vera.  1 1 . 

(ft)  Jennings  v.  Blincomey  3  Vem.  609. 

(c)  Morse  r.  FavJChner^  1  Anst.  11. 

(ii)  See  1  Dm.  &  Vf.  159. 

((?)  3  Shn.  103. 

(/)  SnvUh  V.  Baker,  1 Y.  &  C.  C.  C.  223. 

(g)  See  Jones  v.  Kearney,  1  Dru.  &  W.  159. 

not  of  general  warranty)  was  estopped  to  make  aay  claim  or  title  to  the 
land,  and  tluit  the  tenant  claiming  subsequently  imder  Weston,  was  privy 
in  estate,  and  boimd  by  the  estoppeL  Fairba/nk$  y.  WtUumuon,  7  Qreoii. 
Rep.  96. 
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It  seems  probable  that  the  purchaser  could  come  into  <^*p  ^^' 
equity  for  further  assurance,  even  if  the  conveyance  were  Although  ih« 

•     •  />  11  11-  I  sale  were  of 

*by  a  mere  expectant  heir  professedly  selling  the  estate  m  a  men  ex. 
the  lifetime  of  bis  ance8tor.(A)  ""t^ki 

A  conveyance  by  lease  and  release,  containing  no  pre-  no  Lopper 
cise  recital  of  the  vendor's  seisin,  but  only  a  recital  that  reduh 
he  is  "  legally  or  equitably  entitled  to  the  property,"  can- 
not operate  by  way  of  estoppel  so  as  to  pass  the  after-ac- 
quired  legal  estate.({)[l] 

Where  a  voidable  estate  has  either  before  or  after  the  2ii*!5Sltod 
passing  of  the  3  &  4  Will.  IF.  c.  74,  been  created  by  a  ^i*^^r? 
tenant  in  tail  in  favor  of  a  purchaser  for  valuable  con-  ^baequent^ 

aflBuraoce. 

sideration,  any  subsequent  assurance  under  the  act,  (other 
than  a  lease  not  requiring  enrolment,)  whatever  may  be 
its  object  or  the  extent  of  estate  intended  to  be  thereby 
created,  confirms  the  previous  voidable  estate  to  the  ex- 
tent to  which  the  tenant  in  tail  alone,  or  the  tenant  in 
tail  with  the  consent  of  the  protector,  (if  there  be  one,  and 
he  consent  to  such  subsequent  assurance,)  could  confirm 

(A)  See  Sag  1(M23 ;  1  Fonb.  ou  Eq.  b.  i.  ch.  4,  8.  3 ;  Wethered  v.  WetK- 
eredf  2  Sim.  183 ;  Hanoood  v.  T\wkef  2  Sim.  192 ;  but  see  Carelton  v.  Leighr 
tonj  3  Mer.  667 ;  Jones  v.  Roe^  3  Dam.  &  E.  93 ;  an  equitable  charge  apon 
an  expected  legacy  was  recently  supported  in  BewneU  v.  .Cooper ^  9  Beay. 
252. 

(t)  Right  V.  BuckneU,  2  B.  &  Ad.  278;  and  see  Sag.  1018, 1023 ;  and 
IZoyd  y.  LLoyd^  4  Dra.  &  W.  354 ;  sed  aUter^  if  there  be  a  particular  reci- 
tal of  title,  Bensley  y.  Burdon,  2  Sim.  &>  St.  519 ;  on  appeal,  8  L.  J.,  Ch. 
85 ;  this  case  is  said  to  be  oyerroled  by  Right  v.  BuckneUf  see  4  Dru.  & 
W.  369,  sed  qu. 

^  ■■  ■■  ■■  ■»  I  II— M^^M  I  ■■■■■■111  ■  i^^»^^      I  ■  ^— ^— M^— — P^— ^i^«^^— ^^W^—     I  ■» 

[1]  In  the  case  of  Right  y.  BuekneU^  cited  in  the  text,  a  man  haying  an 
equitable  estate  under  a  contract,  conyeyed  it  by  lease  and  release,  to  a 
mortgagee  in  fee,  reciting  that  he  was  legally,  or  equitably  entitled  to  it, 
and  afterwards  obtained  a  conyeyance  of  the  legal  fee  to  himself,  and 
mortgaged  it  to  another  person,  who  had  no  notice,  and  it  was  held  there 
was  no  estopped  to  prevent  ^e  mortgagee  of  the  legal  fee  from  maintain- 
ing his  title  against  the  mortgagee  of  the  equitable  fee.  The  grantor 
would  be  estopped  to  say  that  he  was  not  seized  in  fee  in  the  estate  which 
he  had  conyeyed  with  warranty.  And  the  tenant  who  claims  the  estate 
as  the  grantee  of  such  grantor,  by  a  subsequent  conyeyance  of  the  same, 
is  also  estopped  to  say,  that  his  grantor  was  not  seised  of  the  estate  which 
he  had  conyeyed,  inasmuch  as  the  grantor  would  himself  be  estopped,  if 
he  were  a  party.  Somes  v.  Skinner,  3  Pick.  Rep.  60  j  While  v.  Patten^ 
24  Pick.  324. 
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Chap.  ziv.  the  same  under  the  act :  but  this  is  not  to  affect  any  pur- 
chaser  for  valuable  consideration,  to  whom  such  subse- 
quent assurance  may  be  made  without  express  notice  of 
the  previous  voidable  estate  ',{k)  so,  before  the  act,  a  fine 
by  a  tenant  in  tail  confirmed  his  previous  voidable  con* 
veyance.(/) 

[•386  J      *(9.)  As  to  the  general  rights  and  li€Jnlities  of  purchaser 

under  the  conveyance, 

^p^rehami'B  jf  the  conveyauce  be  executed  during  the  existence  of 
l^gjjg^  a  tenancy,  the  purchaser  of  the  reversion  thereupon  be- 
comes entitled  to  the  accruin^(f?i)  and  future  rent,  and 
may  recover  it  by  action,  or  (after  giving  notice  of  the  con- 
veyance) by  distress  ;(n)  but  he  cannot  recover  arrears 
due  before  the  conveyance,(o)  or  subsequent  rent  which 
the  tenant,  in  ignorance  of  the  conveyance,  has  paid  to 
the  vendor  :{p)  so,  it  would  appear,  the  purchaser  of  a 
part  only  of  a  rent-charge,  may,  after  conveyance,  dis- 
train for  his  proportionate  part.  (9)  The  act  for  the  ap- 
portionment of  rents(r)  does  not  appear  to  apply  to  the 
case  of  a  sale,  or,  as  between  a  vendor  and  purchaser,  to 
affect  the  latter's  right  to  accruing  rents.(<9) 
fc?b^lSf  of  ^^'  ^^  ^^^  tenancy  be  under  a  lease  by  deed(/)  for  a 
coTeoant  jgy^  which  is  subslsting  at  the  date  of  the  conveyance, 
the  purchaser  of  the  reversion  may  sue  upon  breaches  of 
covenants  which  occurred  before  the  conveyance  ;(u)  but 
not,  it  would  seem,  if  the  lease  be  determined  before  the 

{k)  3  and  4  Will.  IV.  c.  74,  s.  38 :  and  see  as  to  bankruptcy  of  a  tenant 
in  tail  who  has  created  a  voidable  estate,  sect.  62  of  act ;  and  see  as  to 
confirmation  of  the  voidable  estates  of  purchasers  under  the  bankruptcy 
of  a  tenant  in  tail,  sects.  60,  61,  and  65  of  act;  and  12  and  13  Vict.  c. 
106.  sect.  206. 

(0  Lloyd  V.  lAoyd,  4  Dru.  &  W.  354. 

(m)  night  V.  BentUy,  7  Sim.  149. 

(n)  Moss  V.  OalUmore,  Doug.  266,  although  the  rent  was  due  at  the  date 
of  the  notice. 

(o)  Flight  V.  Bentley,  7  Sim.  see  p.  151. 

(jf)  4  Anne,  c.  16,  s.  10 ;  Birch  v.  Wright,  1  Dum.  &  E.  see  385. 

(q)  Rivis  V.  Watson,  5  M.  &  W.  255. 

(r)  4  and  5  Will.  IV.  c.  22. 

(«)  See  and  consider  Browne  v.  Amyot,  3  Ha.  173. 

(0  Standen  v.  Christmas^  10  a.  B.  135. 

(tt)  Sugd.  219. 
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conyeyance,  although  the  tenancy  continue(«7)[l]  his  right  ^^p-  ^^- 
to  sue  exists  although  he  have  purchased  the  reversion 
only  of  part  of  the  demised  premises  ;(j:)  but  he  then  can- 
not enter  for  conditions  broken  ;(y)  but  such  entry  may 
be  made  by  the  purchaser  of  part  of  the  reversion  of  all  Mt^."* 
the  'premises;  e,  g*.,  if  a  termor  underlet  to  A,,  and  then      [•387] 
assign  to  B.  the  original  term  wanting  one  day,  B.  may 
enter  for  condition  broken  by  A.  :{z)  and  in  none  of  the 
above  cases  is  it  necessary  that  the  tenant  should  attorn 
to,(a)  or  otherwise  acknowledge  the  title  of  the  purchaser : 
where  the  lease  is  by  writing  not  under  seal,  the  right  to 
sue  upon  it  as  a  contract  does  not  pass  with  the  reversion, 
and  the  lessor  may,  after  conveying  the  reversion,  sue  the 
lessee  in  respect  of  breaches  of  agreement,  {e.  g,  to  repair 
the  premises,)  committed  during  the  tenancy  but  subse^ 
quently  to  the  conveyance  of  the  reversion  ;(6)  but  the 
assignee  of  the  reversion  may  maintain  (assumpsit  against 
the  tenant  for  use  and  occupation.(c) 
And,  under  a  recent  act,  where  the  immediate  rever-  Next  estate 

it  now  th* 

sion  on  a  lease  is  surrendered  or  merged,  the  next  estate  reTenion. 
is  to  be  deemed  the  reversion  as  respects  both  rights  and 
liabilities.(c2) 
And  where  the  purchaser  is  himself  lessee,  the  execu-  PurohawT'e 

*  '  nghtsand 

tion  of  the  conveyance  at  once  determines  all  the  cove-  liabmties,  m 

^  leasee,  cease 

nants  in  the  lease  which  subsisted  between  himself  and  ?°  ^**"^^"3r- 


ance. 


the  vendor  as  lessee  and  lessor,  (e) 
It  has  been  held,  that  the  mere  retention  by  the  vendor  vendors- 

r    1  1  .  /.     1  •  «  tainingpoe- 

Of  the  actual  possession  of  the  property,  subsequently  to  seMion,not 

(w)  See  Johnston  v.  St.  Peter's,  Hereford,  6  Nev.  &  M.  106, 115. 

(x)  Thifynam  v.  Pickard,  2  B.  &  Aid.  106. 

(y)  Wright  Y.Bwrrougkes,4D.&>h.^S8]  seep.  448. 

Iz)  8.  a 

(a)  See  4  Anne,  c.  16,  sect.  9 ;  Doug.  269. 

(b)  Bickford  v.  Pars(m,  5  C.  B.  920 ;  Standen  v.  Christmas,  10  a.  B.  135. 

(c)  S.  C. 

(d)  8  and  9  Vict  c.  106,  s.  9. 

(e)  1  Bli.  69. 


[1]  For  the  tenant  is  liable  to  his  original  landlord,  on  his  breach  of 
covenant,  and  cannot  also  be  liable  to  the  purchaser,  the  new  landlord, 
for  the  same  damage  arising  from  the  breach  of  his  implied  undertat 
king. 


^ 
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Q^P'^'^'  the  execution  of  the  conveyance,  will  not  subject  him  to 
Mdoccupar  j^jj  action  by  the  purchaser  for  use  and  occupation.(/) 
5iif*iw?af.      ^®  "^^^^  8een(g^)  that,  under  the  old  law,  where  a 
^^Teyuco.  testator,  having  entered  into  a  contract  for  purchase 
which  was  not  binding  on  the  vendor,  devised  the  estate, 
such  devise  was  inoperative  on  any  interest  which  he 
subsequently  acquired  in  the  property ;  although  a  case 
[*388]      of  'election  might,  in  some  cases,  be  raised  against  the 
heir :  so,  also,  if,  having  contracted  for  an  estate,  he  de- 
vised it,  and  then  took  a  conveyance  in  terms  inconsistent 
with  the  contract,  the  devise  was  thereby  revoked  ;  but 
that  a  devise  contained  in  a  Will  coming  within  the  pro- 
visions of  the  recent  act  of  1  Vict.  c.  26,  will  pass  to  the 
devisee  the  rights  of  the  testator,  whatever  they  may  be, 
under  the  subsequent  conveyance. 
5?SJ32!K      As  we  have  already  seen,  even  in  the  case  of  a  mere 
S^iSiit!!^^    equitable  estate,  a  conveyance  is  necessary  to  enable  the 
purchaser  to  enforce,  as  against  third  parties,  any  equities 
attaching  to  the  property .(A)[l  J 
wnhM^       And  we  may  here  remark,  that  if  a  boTia  fide  sale  and 
uon-w£a  absolute  conveyance  are  accompanied  by  a  power  reserv* 
gag*.  ed  to  the  vendor  to  repurchase  the  property,  this  will  not 

turn  the  transaction  into  a  mortgage,  if  such  does  not  ap- 
pear to  have  been  the  intention  of  the  parties ;  and  the 

(/)  Tew  V.  Jowz,  13  M.  &  W.  12. 
(g)  Supra,  126. 

(A)  See  7\isker  v.  Small,  3  M.  &  C.  70 ;  jjcr  Lord  Cottenham,  supra,  p. 
115. 

[1]  The  general  rule  is  that  neither  the  vendor  nor  the  purchaser  can 
involve  third  parties  in  a  proceeding  to  enforce  a  specific  performance 
any  more  than  they  could  be  made  parties  to  an  action  for  a  breach  of 
contract.  Even  where  a  mortgagee,  claiming  under  the  seller,  is  not 
willing  to  convey  to  the  purchaser,  without  having  competent  authority 
for  so  doing,  he  cannot  be  made  a  defendant  to  the  purchaser's  bill  for  a 
specific  performance,  nor  can  any  person  entitled  to  an  interest  in  the 
equity  of  redemption  be  joined.  The  mortgagee  is  only  subject  to  be  re- 
deemed and  is  a  stranger  to  the  contract,  and  has  no  right  to  dispute  the 
title,  and  the  purchaser  has  no  right  to  redeem  until  his  contract  is  com- 
pleted. The  purchaser,  of  coarse  may,  in  a  suit  against  the  seller  alone, 
if  he  is  entitled  to  the  equity  of  redemption,  compel  him  to  redeem  and 

to  obtain  a  conveyance  from  the  mortgagee.    See  1  Sug.  on  Yen.  263, 
2G4. 
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test  of  such  intention  seems  to  be  the  existence  or  non-  chap.  xiv. 
existence  of  a  debt  from  the  original  vendor  m  respect  of 
the  sum  named  as  the  price  for  such  repurchase  :  if  there 
is  no  debt  there  is  no  mortgage.(t)[2] 

(i)  See  PCTTjf  V.  Meddawcrofif  4  Beav!l97,  affirmed,  903;  WUliauisT, 
Owen,  5  M.  &  C.  303. 

[2]  "As  to  what  constitutes  a  mortgage,"  says  Story,  (2  Story's  Eq. 
Juris,  sees.  1018,  1019,)  there  is  no  difficulty  whatever,  in  courts  of 
equity,  although  there  may  be  technical  embarrassments  at  law.  The 
particular  form,  or  words  of  the  conveyance,  are  unimportant ;  and  it 
may  be  laid  down  as  a  general  rule,  subject  to  few  exceptions,  that  where- 
ever  a  conveyance,  assignment,  or  other  instrument  transferring  an  es- 
tate, is  originally  intended  between  the  parties  as  a  security  for  money, 
or  for  any  other  incumbrance,  whether  this  intention  appear  from  the 
same  instrument,  or  from  any  other,  it  is  always  considered  in  equity  as 
a  mortgage,  and  consequently  is  redeemable  upon  the  performance  of  the 
conditions  or  stipulations  thereof.  Even  parol  evidence  is  admissible,  in 
some  cases,  as  in  cases  of  fraud,  accident,  and  mistake,  to  show  that  a 
conveyance,  absolute  on  its  face,  was  intended  between  the  parties,  to  be 
a  mere  mortgage,  or  security  for  money.  So  iiiseparable  indeed,  is  the 
equity  of  redemption  from  a  mortgage,  that  it  cannot  be  disannezed,  even 
by  an  express  agreement  of  the  parties.  If  therefore  it  should  be  ezpres- 
ly  stipulated,  that  unless  the  money  should  be  paid  at  a  particular  day,  or 
by  or  to,  a  particular  person,  the  estate  should  be  irredeemable,  the  stipu- 
lation would  be  utterly  void.  In  this  respect,  courts  of  equity  act  upon 
the  same  principle,  which  is  avowed  in  the  civil  law ;  and  most  probably 
it  has  been  borrowed  from  that  source.  A  distinction  is  also  taken,  like 
that  in  the  civil  law  between  a  conditional  purchase,  or  an  agreement  for 
a  re-purchase,  and  a  mortgage  properly  so  called.  The  former,  if  clearly, 
and  satisfactorily  proved  to  be  a  real  sale,  and  not  a  mere  transaction  to 
disguise  a  loan,  will  be  held  valid;  although  every  transaction  of  this 
sort,  is  watched  with  jealousy." 

A  transaction  constituting  a  mortgage  cannot  be  converted  into  a  sale, 
therefore  the  leaning  of  courts  of  equity  in  doubtful  cases  is  against  the 
lenders  of  money,  and  they  hold  such  cases  rather  to  be  mortgages  than 
condiUonal  sales.  Dattgherty  v.  AfColgan,  6  Gill  &  Johne.  278.  Where 
land  is  conveyed  by  an  absolute  deed,  and  the  vendee,  at  the  same  time, 
delivers  to  the  vendor,  a  contract  by  which  he  agrees  to  re-convey  the 
premises  by  a  specified  time,  upon  the  repayment  of  the  purchase-money 
with  interest,  the  circumstances  furnish  presumptive  evidence  that  the 
deed,  although  absolute  upon  its  face,  was  intended  as  a  mortgage,  and 
it  will  be  80  held  in  equity.  Marshall  v.  Stewart,  17  Ohio  Rep.  356.  A 
parol  agreement  between  a  grantor  and  grantee,  at  the  time  of  the  execu- 
tion and  delivery  of  a  deed  of  bargain  and  sale  of  lands,  that  the  grantee 
should,  at  a  subsequent  time,  give  to  the  grantor  a  bond,  to  re-convey 
upon  the  payment  of  a  sum  of  money,  and  a  bond  subsequently  given  in 
pursuance  of  such  agreement,  does  not  make  the  conveyance  a  mortgage. 
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Chap.  Xtv.  ijund  v.  I/und,  1  N.  H.  Rep.  39.    Where  ihe  substance  of  a  contract  is, 
to  secure  one  against  liability,  it  will  be  construed  a  mortgage,  without 
regard  to  its  form.      Webb  v.   Patterson,  7  Humph.  Tenn.  Rep.  431. 
Where  a  conveyance  of  land  is  made  upon  condition  that  it  shall  be  void 
upon  the  payment  of  a  sum  of  money  by  the  grantor,  if  the  conveyance 
is  in  fact  made  to  secure  the  payment  of  a  debt,  for  which  the  grantee  has 
a  remedy  against  the  person  of  the  debtor,  the  conveyance  is  to  be  deemed 
a  mortgage.    But  where  the  conveyance  is  not  intended  as  a  security,  it 
must  be  deemed  a  conditional  sale.    Page  v.  Foster,  7  N.  H.  Rep.  392. 
Though  a  writing  may  purport  on  its  face  to  be  an  absolute  or  a  condi- 
tional sale,  if  it  was  obtained  by  any  fraudulent  device,  or  upon  a  usuri- 
ous contract,  or  was  really  intended  as  security  for  a  loan ;  and  any  such 
facts  are  charged  by  bill  in  equity  and  proved,  and  they  may  be  proved 
by  the  defendant's  express  admission,  and  will  be  taken  as  admitted,  if  he 
evades  the  charge,  or  only  gives  a  general  response  to  a  specific  allega- 
tion, the  writing  will  be  treated  as  a  mere  mortgage  or  evidence  of  a 
pledge.    Bright  v.  WagU,  3  Dana,  254.    Where  a  debtor  conveyed  his 
farm  to  his  creditor  for  the  amount  of  his  debt,  which  was  about  the  va- 
lue of  the  farm,  by  an  absolute  deed,  with  covenants  of  warranty,  and  the 
creditor  gave  up  and  discharged  the  securities  which  he  held  for  his  debt, 
and,  on  the  same  day,  gave  to  the  grantor  a  writing  to  the  effect  that  if 
such  grantor  could  find  a  purchaser  for  the  farm  within  one  year,  he  should 
be  entitled  to  all  the  surplus  which  he  could  obtain  for  the  same  beyond 
the  amount  of  the  debt  for  which  it  had  been  conveyed,  and  the  interest 
thereon.    Held,  that  the  writing  thus  given  was  not  such  a  defeasance  of 
the  conveyance  as  necessarily  to  constitute  it  a  mortgage ;  even  if  it  was 
given  at  the  time  of  the  execution  of  the  deed,  and  in  pursuance  of  a  pre- 
vious agreement  to  that  effect.    Holmes  v.  Cfrant,  8  Paige,  243.    To  en- 
able the  court  to  declare  an  absolute  bill  of  sale  to  be  but  a  security  in 
'  the  nature  of  a  mortgage,  the  proof  must  be  clear  and  convincing.    Loose 
declarations  of  a  trust,  especially  after  great  lapse  of  time,  will  not  be 
allowed  to  overturn  the  written  contract  of  the  parties.    I^Veeman  admV., 
V.  Baldwin,  13  Ala.  Rep.  246.    A  bill  of  sale  made  absolute  on  its  face 
and  signed  by  the  vendor,  attached  was  a  condition  signed  by  the  vendee, 
which  was  in  these  words :  "  The  condition  of  the  above  obligation  is 
such  that  if  the  said  H.  shall  well  stnd  truly  pay  to  the  said  C,  the  above 
mentioned  sum  of  money,  without  interest  by  the  first  of  January,  1827, 
then,  &c.    Held  by  the  court  that  it  was  not. a  mortgage  on  its  face,  but 
a  sale  with  liberty  to  re-purchase.    Hickman  v.  Cantrell,  9  Yerger,  172, 
See  Waterman's  Amer.  Ch.  Dig.,  tit.  Vendor  and  Vendtt 
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Chap.  XV. 

■  < 

•CHAPTER  XV. 

AS   TO   THE    EFFECT   OP    THE   CONVEYANCE    ON   THE 
ADVERSE    RIGHTS    OF   THIRD   PARTIES. 

1.  Purchaser  without  notice^  protected  by  legal  estate 
against  prior  claimants. 

2.  With  mere  equitable  title,  postponed  to  prior  equi- 
table claimants. 

3.  How  far  protected  against  defective  execution  of 
powers — against  prior  claimants  who  have  encouraged 
him  to  purchase — and  by  statute  in  various  cases. 

4.  As  to  priority  under  the  Registration  Acts. 

6.  As  to  notice — what  it  is — how  it  may  be  proved — 
and  its  effect — of  void  or  voidable  estates^  and  fraudulent 
or  voluntary  conveyances — equitable  relief  against  pur- 
chasers  with  notice. 

6.  As  to  contribution  to  paramount  charges. 

7.  Rightm  of  third  parties  after  conveyance  in  various 
cases. 


(1.)  Where  two  persons  have,  in  conscience,  an  equal  when 
claim  to  the  same  property,  equity  will  not  interfere  an  equal, 
against  the  one  who  acquires  a  legal  right  to  hold  it ;  pnTaiis. 
even  although  his  equitable  title  be  of  later  date  than 
of  his  opponent.(a)[l] 

(a)  Oxwick  v.  Pluuiery  Bac.  Abr.  Mortgage,  E.  s.  3. 

[1]  Hence,  in  the  case  here  cited,  where  A.  covenanted  to  surrender 
lands  to  uses,  which  were  enjoyed  accordingly,  although  no  surrender 
was  made ;  and  A.  thirteen  years  afterwards  surrendered  the  same  lands 
to  B.  for  valuable  consideration,  without  notice  of  the  covenant,  B.  was 
holden  to  be  entitled  to  the  lands,  and  the  covenantees  were  left  to  their 
.remedy  at  law. 

Of  two  equitable  incumbrancers  he  who  hath  the  preferable  right  to 
call  for  the  legal  estate  is  entitled  to  the  preference,  though  he  hath  not 
actually  got  it  in,  nor  obtained  an  assignment,  nor  even  possession  of  the 
deed  conveying  the  outstanding  legal  title ;  and  though  his  lien  is  subse- 
quent in  date  to  the  other  incumbrance.  WUUamson  v.  Gordon's  ex'rs,^  5 
Monf.  257. 
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"'•P-  ^^-  The  execution  of  a  conveyance  vesting  the  legal  estate 
^£m^'  in  &  bona  fide  purchaser  for  valuable  consideration,  or  in 
tog^^r-^^'  bis  trustee,  will,  therefore,  render  his  title  indefeasible  as 
Mda<^a^^  against  all  equitable  claimants,  even  for  valuable  consid- 
cMia^under  eratiou,  *of  whoso  claim  he  had  no  notice  prior  to  the  exe« 

the  convey-  '  * 

•««•»  cution  of  the  conveyance,(6)  and  actual  payment  of  the 

I  ^"J      purchase-money  :(c)  and  where  the  contract  has  been  com- 
pleted by  a  conveyance  which  proves  defective,  by  reason 
of  some  prior  conveyance,  charge,  or  incumbrance,  the 
Vkt^^  purchaser  may,  at  any  subsequent  period,  get  in  any  out- 
to^c»D^-^    standing  legal  estate,  (unless  held  expressly  in  trust  for  an 
oSirei'Sde.  si<lverse  cIaimant,(cQ  and  use  it  against  all  parties  of 
feanbieade.  ^|jQgg  claims  he  had  no  notice  at  the  time  of  the  comple- 
tion of  his  purchase  :{e)  where  the  conveyance  is  executed 
and  the  purchase-money  is  secured,  he  may  come  into 
equity  to  have  it  employed  in  discharge  of  newly  discov- 
ered incumbrances,(/)  if  created  by  the  vendor  or  covered 
by  his  covenants  for  title  ][g)  and  where  the  conveyance 
has  been  executed,  and  part  only  of  the  money  paid,  be- 
fore notice,  he  may,  it  is  conceived,  clearly  avail  himself 
of  the  legal  estate  as  a  security  to  the  exteft  of  the  sum 
so  paid. 
Aii^Q^       And,  for  the  above  purposes,  it  is  immaterial  that  the 
Mult?.*  ^    vendor  has  no  equitable  interest  in  the  property : — a  bare 
trustee,  or  a  vendor  whose  apparent  equitable  title  de- 
pends upon  a  forged  instrument,(A)  can  make  a  good  title 
to  a  purchaser  paying  his  money  without  notice,  and  then, 
or  subsequently,  acquiring  the  legal  estate.[l] 

(*)  W^W  V-  ^^^»  1  Atk.  382,  384. 

(c)  TViwriUrf  V.  NaUk^  3  P.  Wms.  307;  (where  the  money  being  se- 
cured by  bond  was  held  insufficient ;)  Joiies  v.  Stariley^  2  Eq.  Ca.  Abr. 
685,  pi.  9 ;  SUny  y.  Ltyrd  Windsor^  2  Atk.  630;  see  Davies  v.  TTumas,  3 
Y.  &  C.  Ezch.  234. 

{d)  Sawfiders  y.  Dehew,  2  Verm.  271. 

le)  SUtnkope  y.  Earl  Vemey,  2  Ed.  81 ;  and  Mr.  Butler's  not  to  Co.  Litt. 
290,  b.  n. ;  WUlougkby  v.  WiUaugkby,  1  Dum.  &  E.  763 ;  and  see  Jones 
V.  SnUih,  1  Ha.  43 ;  and  1  Ph.  244  j  as  to  the  priority  acquired  by  re|^is- 
tration,  vide  infra, 

if)  3  P.  Wms.  307. 

(g)  Supra,  381. 

(A)  See  Janes  y.  PowUs,  3  M.  &  K.  581. 

[1]  In  JoTus  y.  PofoleSf  to  which  reference  is  here  made,  the  seller's 
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But  the  legal  estate  will  not  protect  a  purchaser  against  c^^p-  ^- 
the  claims  of  persons  whose  prior  right  to  its  protection  ?n[nwher 
•was  known  to  him  before  the  completion  of  the  purchase,  b?Jl?*righi 


to  call  for 


even  although  the  extent  of  such  claims  were  unknown ;  lagai  estate, 
for  instance,  where  A.,  knowing  that  B.  had  a  charge  on  aiiiuB^V 


ues. 


the  property,  accepted  a  mortgage  of  the  estate,  relying  on  TOgn 
the  mortgagor's  covenants,  and  then  got  in  an  old  out- 
standing term  for  years,  it  was  held  that  B.,  having,  in 
respect  of  A.'s  notice  of  the  first  incumbrance,  a  preferable 
right  to  require  an  assignment  of  the  term,  was  entitled  to 
priority  not  only  in  respect  of  such  first  incumbrance,  but 
also  in  respect  of  a  subsequent  charge  of  which  A.  had  no 
notice  at  the  date  of  his  advance.(i) 

And  it  seems  that  a  purchaser  who  has  completed  with-  JJjJ^^u 
out  notice  of  a  prior  incumbrance,  may  get  in  the  legal  K{,2/'5fo 
estate  even  from  a  trustee  or  satisfied  mortgagee  having  ^^^ 
notice  of  such  incumbrance,  and  will  be  entitle*  to  avail  SldTiibiV 
himself  of  its  protection  ;(*)[!]  yet  it  had  been  doubted 

(i)  WilUmghby  v.  Willougkby,  1  D.  &  E.  763. 

(At)  See  Lord  Hardwicke's  judgment  in  WUloughby  v.  WUUmgkbffj  I 
D.  &  E.  763 ;  Peacock  v.  Burt,  13  L.  J.  35 ;  and  see  Sagd.  786,  where  the 
point  is  said  to  be  clear. 

equitable  title  depended  upon  a  forged  will  which  was  produced.  It  was 
suggested  by  the  court,  that  the  purchaser  was  not  entitled  to  its  protec- 
tion, but  this  view  was  ultimately  abandoned.  The  court  obeenred,  that 
its  impression  at  the  opening  of  the  case  was,  that  the  protection  of  the 
legal  estate  extended  only  to  cases  where  the  tiUe  of  the  purchaser  for 
valuable  consideration,  without  notice,  was  impeached  by  reason  of  some 
secret  act  or  matter  done  by  the  vendor,  or  those  under  whom  he  claimed ; 
but  upon  full  consideration  of  all  the  authorities,  and  the  dicta  of  judges 
and  text  writers,  and  the  principles  upon  which  the  rule  is  grounded,  the 
court  was  of  opinion  that  the  protection  of  the  legal  estate  was  to  be  ex- 
tended, not  merely  to  cases  in  which  the  title  of  the  purchaser,  for  valu- 
able consideration,  without  notice,  is  impeachable,  by  reason  of  a  secret 
act  done,  but  alio  to  cases  in  which  it  is  impeached  by  reason  of  the  false- 
hood of  a  fact  of  title  asserted  by  the  vendor,  or  those  under  whom  he 
claims,  where  such  asserted  title  is  clothed  with  possession,  and  the  fidse- 
hood  of  the  fact  asserted,  could  not  have  been  detected  by  reasonable  dili- 
gence. 

[1]  "The  importance  of  obtaining  an  assignment  of  all  outstanding 
terms,''  says  Sugden,  (3  Sug.  on  Vend.  43,)  "cannot  be  too  strongly  im- 
pressed on  purchasers.  If  a  purchaser  has  no  notice,  and  happens  to  take 
a  defective  conveyance  of  the  inheritance,  defective  either  by  reason  of 
some  prior  charge  or  incumbrance,  and  if  be  also  takes  an  assignment  of 

64 


f 


391  EFFECT  OF  CONVEYANCE  ON 

^^^•^^-  whether  the  trustee  or  mortgagee  can  safely  make  the 
conveyance :(/)  and  if  the  trustee  have  executed  a  decla- 
ration of  trust  in  favor  of  the  incumbrancer,  and  the  pur- 
chaser have  notice  of  such  declaration  at  the  time  of  get- 
tii^  in  the  legal  estate,  he  will  lose  the  benefit  of  its  pro- 
tection.(97i) 
u«iJMUt«      But  it  is  clear  that  a  pnichaser  by  paying  off,  and  get- 
g^jjJ^IJU^   ting  in  a  legal  estate  liom,  an  unsatisfied  mortgagee,  may 
Sto^IpfaMt  ^^^^  ^^  ^  against  all  mesne  incumbrances  of  which  he 
had  no  notice  at  the  time  of  completion }  and  this  may  be 
done  pendente  litej  at  any  time  before  a  decree  to  settle 
priorities.(n) 

(/)  See  1  D.  A  E.  771 ;  and  ExparU  KnoU,  11  Yes.  613. 

(m)  Stmnden  v.  Dtkew,  3  Yem.  271 ;  Alien  v.  KnigU,  5  Ha.  272,  af- 
firmed, 11  Jar.  527. 

(»)  Bdckier  ▼.  Renfortk,  5  3ro.  P.  C.  292 ;  and  see  11  Yes.  619 :  the 
general  d^trine  is  disapproved  of  by  the  present  Registration  Commis- 
sioners, and  will  probably  eventually  be  destroyed  by  a  general  registra- 
tion act. 


the  term  to  a  trustee  for  kim  or  to  himself,  where  he  takes  the  conveyance 
of  the  inheritance  to  his  trustee ;  in  both  these  cases,  he  shall  have  the 
benefit  of  the  term  to  protect  him^  that  is,  he  may  make  use  of  the  legal 
estate  of  the  term  to  defend  his  possession,  or,  if  he  has  lost  the  possession, 
lo  recover  it  at  common  law,  notwithstanding  that  his  adversary  may,  at 
law,  have  the  strict  title  to  the  inheritance."  See  WUiuamon  v.  Qord4nCs 
fxVs.,  5  Munf.  Rep.  257. 

Lord  Hardwicke  was  of  opinion  that  the  protection  arising  from  a  term 
of  years,  assigned  to  a  trustee  for  a  purchaser,  should  extend  generally  to 
all  estates,  charges  and  incumbrances,  created  intermediate  between  the 
raising  of  the  term  and  the  purchase.  See  1  Term  Rep.  768.  "  And  this 
doctrine,"  says  Sugden,  (3  Sng.  on  Yend.  44,)  "unqualified  as  it  is, 
seems  correct.  For,  as  the  term  will  prevail  over  a  a  strict  title  to  the 
inheritance,  it  will,  of  course,  be  a  protection  against  judgments,  mortga- 
ges, and  all  other  incumbrances  and  estates  less  than  a  fee ;  and  it  may, 
in  like  manner,  be  used  as  a  shield  against  an  act  or  conunission  of  bank- 
ruptcy." 

In  the  ease  of  Peacock  v.  Bwrt^  here  cited,  there  was  a  first  mortgagee 
with  the  legal  estate,  a  second  equitable  mortgagee  who  had  given  notice 
to  the  first,  and  then  a  transfer  of  the  first  mortgage  to  a  third  person, 
who  advanced  a  further  sum  to  the  mortgagor  upon  the  transfer,  and  had 
no  notice  of  the  second  mortgage,  and  aAerwards  advanced  further  turns 
without  notice ;  of  course  it  was  held  that  the  mortgagee  of  the  legal  es- 
tate, without  notice,  could  hold  for  all  the  money  advanced  against  the 
equitable  mortgagee,  and  a  purchaser  without  nodoe  being  safe,  although 
the  seller  to  him  had  notice. 
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•And  where  a  purchaser,  not  having  got  in  an  outstand-  ^M)-  ^nr,  ' 
inff  leffal  estate,  has  nevertheless  the  best  right  to  call  for  Ba«  right  to 

^       °  °  call  for  l«gal 

it,  he  will  in  equity  be  entitled  to  its  protection.(o)[l]         S^'^bf'^ 

And,  as  a  general  rule,  a  court  of  equity  will  not  act  ^^^y- 
adversely  to  a  bona  fide  purchaser  who  has  taken  what  ^ot^icgM- 
purported  to  be  a  convejrance  of  the  legal  and  equitable  S^,^ 
estates,  or,  perhaps,  of  such  an  equitable  estate  as  appa-  n!^J|^^^ 
rently  gave  him  an  absolute  and  indefeasible  right,  (either 
immediately,  or  upon  payment  of  a  subsisting  incum- 
brance,) to  call  for  the  legal  estate,  and  has  paid  his  pur- 
chase-money without  notice  of  adverse  claims  \{p)  the  rule, 
however,  has  been  held  to  be  different  where  the  adverse 
claimant  has  a  legal  title  \{q)  but  this  doctrine  has  been 
disapproved  of,  and  is  opposed  to  decisions  by  Sugden, 
C.(r)    However,  it  seems  probable,  notwithstanding  some 
old  authorities  to  the  contrary,  that  when  a  bona  fide  pur- 
chaser subsequently  resorts  to  fraud  in  order  to  perfect 
his  title,  equity  will  interfere  for  the  purpose  of  depriving 
him  of  the  advantage  he  has  thus  acquired.(5) 

(2.)  Purchaser  with  mere  equitable  title,  is  postponed  to  « 

prior  equitable  claimants. 

Where  the  purchaser  has  neither  taken  a  conveyance  A«btiwe€^ 
of  the  legal  estate,  nor  such  a  conveyance  of  the  equitable  j!i?^^ 

(0)  See  WOker  ▼.  BodingUm, 2  Vem.  599;  Sz  park  KnoU,  U  Yet. 
618 ;  Bowen  v.  Evans,  I  Jo.  Sl  L.  364. 

(p)  See  and  compare  Jerrard  v.  SaunderSy  3  Yes.  J.  454 ;  Gait  ▼.  Os- 
baldeston,  1  Ross.  158;  Bead  ▼.  Egertan,  3  P.  Wins.  381 ;  AU^-Gen.  r. 
Backhouse,  11  Yes.  900;  Jaekstm  v.  Rowe,  i  Kwsa,  bli  \  and  Y.  O.  K.  B.^'t 
judgment  in  Pmnf  v.  Watts,  13  Jar.  459. 

(q)  See  WUliamsr,  Lambe,  ZBT0,C,C.96i]  ColHnsr,  Areka^lVLvaa. 
AM.  384. 

(r)  See  Papu  v.  Camptot^  3  Y.  &  C.  461 ;  Bowen  t.  Evans,  1  J.  &  L. 
178,  3S4;  Jafce  t.  DeMoUfns,  3  J.  &  L.  374;  but  see  Tttfey  v,  DavUs,  3 
Y.  &  C.  C.  C.  399. 

(5)  Sag.  1030. 

[1]  In  the  case  of  Wilker  ▼.  Bodingten,  here  referred  to,  there  ^ras,  1st, 
an  act  of  bankraptcy  by  A. ;  3ndly,  a  settlement  for  yalnable  considera- 
tion by  him,  withoat  notice  to  the  parties  of  the  act  of  bankraptcy ;  and 
3dly,  a  commission  against  him.  Althoogh  the  eommission  orerreaehed 
the  settlement,  yet  the  persons  claiming  onder  it  were  held  to  be  entitled 
to  the  benefit  of  an  outstanding  term  created  prior  to  the  bankruptcy. 
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estate  as  would  seem  to  give  him  an  absolute  and  inde- 
feasible *right  to  call  for  the  legal  estate,  the  ordinary  rule 
of  equity,  "  qui  prior  est  tempore  potior  est  jure^  will,  it 
appears,  be  allowed  to  operate  in  favor  of  an  adverse 
claimant;  so  that  where  a  mortgagee  lent  money  upon  a 
conveyance  of  what  he  knew  to  be  a  mere  equity  of  re- 
demption, it  was  held  by  Lord  Thurlow,  that  he  must  be 
postponed  to  mesne  incumbrancers  of  whom  he  had  no 
notice  ){t)  and  the  decision  has  been  several  times  recog- 
nized by  Lord  Eldon  ;(m)  so,  also,  where,  in  a  recent  case, 
bankers  took  an  equitable  mortgage  by  deposit  of  title 
deeds  of  an  estate  which  was  subject  to  a  secret  trust  of 
which  they  had  no  notice,  it  was  held,  that  such  trust 
must  prevail  against  their  security  ;(i£?)  so,  a  purchaser  of 
a  legacy  takes  subject  to  the  liability  to  refund  for  pay- 
ment of  debts.(3r) 

And  it  has  been  decided  in  several  cases,(y)  that,  as 
respects  equitable  estates  in  land,  the  priority  of  a  pur- 
chaser or  incumbrancer  is  not  affected  by  his  giving  or 
neglecting  to  give  notice  of  his  purchase  or  security,  to 
the  trustees,  mortgagees,  or  other  persons  in  whom  the 
legal  estate  may  happen  to  be  vested  ;  and  that  the  ordi- 
nary rule,  as  to  notice  of  assignments  of  choses  in  action, 
does  not  apply. 

So,  where  the  property  is  subject  to  a  concealed  incum- 
brance it  seems  that  a  purchaser  of  part,  having  merely 
the  equitable  estate,  may  throw  the  entire  charge  upon  a 
subsequent  innocent  purchaser  of  the  equitable  estate  in 
the  residue.(z)[l] 

(0  BeckeU  v.  CordUy,  1  Bro.  C.  C.  353. 

(i^)  See  1  61.  &  J.  243;  6  Yes.  193;  2  Ross.  314;  and  ve^JonesT, 
Jones,  8  Sim.  643,  and  see  TowviUe  ▼.  Nauk,  3  P.  Wms.  308. 

(io)  Mawningford  v.  Tdeman,  1  Coll.  670,  and  see  AU^-Gen.  v.  FUni,  4 
Ha.  156. 

(z)  Jennings  v.  Bond,  3  J,  &  L.  730. 

(y)  Peacock  v.  Bwrt,  Coote  on  Mortgages,  569 ;  Jones  v.  Jones,  8  Sim. 
633 ;  WtUsJdre  v.  RabiUs,  14  Sim.  76 ;  WUmot  v.  Ptit«,  5Ha.  14;  Bttgden 
V.  RignM,  3  Y.  A  C.  C.  C.  393. 

{z)  $ee  HarOy  v.  O'FUikarty,  Llo.  &b  Q.  tern.  PI.  308,  316 ;  AveraU  v. 
Wade,  lAo,  &l  G.  tern.  Sag.  353. 


[  I]  A  man  seized  of  estates  A.  and  B.  both  subject  to  a  judgment  debt 


pow*n. 
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^fncumbrances  in  favor  of  a  charity  seem  to  be  subject  ch»p  ^^' 
to  the  same  rules  as  those  in  favor  of  a  private  individual ;  priori"  how 
except  that  notice  to  the  first  purchaser  is  said  to  bind  Sb\iu' 
subsequent  purchasers  without  notice.(a)  cSaniiM. 

(3.)  Purchaser,  how  far  protected  against  defective  execu- 
tion of  powers  ; — against  prior  claimants  who  have  en- 
couraged him  to  purchase  ; — and  by  statute  in  various 
cases. 

Equity  will  supply  the  defective  execution  of  a  power,  l^^^^ 
if  the  defect  consist  merely  in  the  non-observance  of  some  ^^^^6^- 
required  formality  ;(6)  but  not  if  such  formality  be  posi-  JSuTn  o"' 
tively  required  by  the  legislature  :(c)  nor  can  it  supply  a 
defect  which  goes  to  the  very  nature  of  the  power ;  as 
where  a  power  to  appoint  by  will  is  attempted  to  be  exe- 
cuted by  deed  :{d)  and  the  legislature  has  expressly  exclu- 
ded the  interference  of  equity,  where  a  contract  by  a  tenant 
in-tail  is  not  perfected  in  manner  required  by  the  3  &  4 
Will.  17.  c.  74.(e)[l] 

(a)  East  GrimsUd  case^  Dake's  Charitable  Uiies,  640 ;  a  mere  length 
of  possession  was  no  protection  in  equity,  before  the  late  Statute  of  Limi- 
tations, to  a  purchaser  who  bought  with  notice  of  the  charitable  trust, 
AM.-Gen.  v.  Christ's  Hospital,  3  Myl.  &  K.  344 ;  as  to  the  effect  of  the 
statute,  vide  supra,  190. 

{bj  See  2  Sug.  Pow.  94,  6th  ed. 

(c)  Sug.  1024. 

(d)  Reid  V.  Shergold,  10  Ves.  370;  Archibald  v.  Wright,  9  Sim.  161. 

(e)  See  sect.  47. 

settles  A.  for  valuable  consideration,  without  noticing  the  judgment.  The 
judgment  creditor  would  be  compelled  to  go  against  estate  B.,  and  the  per- 
sons claiming  under  the  settlement,  would  be  entitled  to  have  the  settled 
estate  exonerated  at  the  expense  of  the  unsettled  estate:  the  judgment 
binds  both,  and  where  there  is  a  settlement  of  part  of  an  estate,  as  if  free 
from  incumbrances,  equity  will  throw  the  whole  on  the  unsettled  part, 
which  still  belongs  to  the  original  owner.  If  there  is  a  covenant  that  the 
estate  is  free  from  incumbrances,  or  even  a  mere  declaration  that  the  es- 
tate was  free  from  incumbrances,  there  can  be  no  doubt  that  such  a  de- 
claration would  throw  the  incumbrances  on  the  unsettled  estates.  A  co- 
venant of  this  nature,  is  enforced  by  equity,  not  by  giving  damages,  be- 
cause equity  does  not  give  damages,  but  by  specifically  doing  that  which 
ought  to  be  done.  By  such  a  covenant  therefore,  the  judgment  would  be 
thrown  altogether  on  the  unsettled  estate. 
[I  J  If  there  be  a  defective  execution,  or  attempt  at  execution,  of  a  mere 


'i. 


394  EFFECT  OP  CONVEYANCE  ON 

cbsp.  XV.      The  purchaser  will  also  be  protected  in  equity  against 
Believed      ally  persoD,  (even  an  infiEUit,  or  a  married  woman,)  who 

power,  equity  will  interpose  and  supply  the  defect  in  fovor  of  parties  for 
whom  the  person  entrusted  with  the  execution  of  the  power  is  under  a 
moral  or  legal  obligation  to  provide  by  an  execution  of  the  power.  Such 
a  defectiTe  execution  will  be  aided  in  favor  of  persons  standing  upon  a 
valuable  or  a  meritorious  consideration ;  such  as  a  bona  fide  purchaser 
for  a  valuable  consideration,  a  creditor,  a  wife,  and  a  Intimate  child ; 
unless  such  aid  of  the  defective  execution,  would,  under  all  the  circum- 
stances, be  inequitable  to  other  persons ;  or  it  is  repelled  by  some  coun- 
ter equity.  In  cases  of  defective  execution  of  powers,  a  distinction  is 
made  between  powers  which  are  created  by  private  parties,  and  those 
which  are  specially  created  by  statute ;  the  latter  being  construed  strictly. 
The  defects  which  may  be  remedied  are  those  which  are  not  of  the  very 
substance  of  the  power.  Heuce  the  want  of  a  seal,  or  of  witnesses  or  of 
a  signature,  and  defects  in  the  limitations  of  the  property,  estate,  or  in- 
terest, will  be  aided.  But  equity  will  not  afford  its  aid  if  the  power  be 
executed  without  the  consent  of  parties  who  are  required  to  consent  to  it. 
So  if  it  be  required  to  be  executed  by  wiU^  and  it  is  executed  by  an  irre- 
vocable and  absolute  deed;  this  being  apparently  contrary  to  the  settler's 
intention.  For  a  will  is  always  revocable  during  the  life  of  the  testator ; 
while  a  deed  would  not  be  revocable  unless  expressly  so  stated  in  it  So 
also  relief  has  been  denied  where  a  party  having  a  power  of  appointment 
executed  it  absolutely,  without  introducing  a  power  of  revocation,  upon 
a  mistake  of  law,  that  being  a  voluntary  deed,  it  was  revocable.  On  the 
other  hand,  where  powers  in  the  nature  of  trusts  are  required  to  be  exe- 
cuted by  trustee  in  favor  of  particular  persons,  and  they  fail  of  being  so 
executed,  by  casualty  or  accident,  equity  will  interpose  and  grant  suitable 
relief.  1  Story's  Eq.  Juris,  sec.  95  et  9eq\  3  Chance  on  Powers,  ch.  23, 
art.  '2818  to  3034 ;  Sug.  on  Powers,  ch.  6,  p.  344  to  393,  3d  ed. ;  Powell  on 
Powers,  p.  54, 155,  343, 380. 

"  What  shall  constitute  an  execution,  or  preparatory  steps,  or  attempts, 
towards  the  execution  ai  a  power"  says  Story  (1  Story's  Eq.  Juris,  sec. 
171,  €<  teq.)  "  entitling  the  party  to  relief  in  equity,  on  the  ground  of  a  de- 
fective execution,  has  been  largely  and  liberally  interpreted.  It  is  clear, 
that  it  is  not  sufficient  that  there  should  be  a  mere  floating  and  indefinite 
intention  to  execute  the  power,  without  some  steps  taken  to  give  it  legal 
effect  Some  steps  must  be  taken  or  some  acts  done,  with  this  sole  and 
definite  intention,  and  be  such  as  are  properly  referrible  to  the  power. 
Lord  Mansfield,  at  one  time  contended  that  whatever  is  an  equitable  ought 
to  be  deemed  a  legal  execution  of  a  power,  because  there  should  be  a  uni- 
form rule  of  propeity ;  and  that  if  courts  of  equity  would  presume  that  a 
strict  adherence  to  the  precise  form  pointed  out  in  the  creation  of  the 
power,  was  not  intended,  and  therefore  not  necessary,  the  same  rule 
should  prevail  at  law.  But  this  doctrine  has  been  overruled.  And  indeed 
courts  of  equity  do  not  deem  the  power  well  executed  unless  the  form  is 
adhered  to ;  but  in  cases  of  a  merit9rious  consideration,  they  supply  the 
defect  And  relief  will  be  granted,  not  only  when  the  defect  arises  from  an 
informal  instrument,  not  within  the  scope  of  the  power ;  but  also  when  the 
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having  a  prior  interest  in  the  property,  encourages,  or  per-  ^x^^ 
mits  him,  to  complete  his  purchase  in  ignorance  of  its  wCen-^* 


defect  arises  from  the  improper  execution  of  the  appropriate  instrument. 
All  that  is  necessary  is,  that  the  intention  to  execute  the  power  should 
clearly  appear  in  writing.    Thus,  if  the  donee  of  a  power,  merely  cove- 
nant to  execute  it ;  or  by  his  will,  desire  the  remainder  man  to  create  the 
estate ;  or  enter  into  a  contract,  not  under  seal,  to  execute  the  power ;  or, 
by  letters,  promise  to  grant  an  estate,  which  he  can  execute  only  by  the 
instrumentality  of  the  power ;  in  all  these,  and  the  like  cases,  equity  will 
supply  the  defect.    And  even  an  answer  to  a  bill  in  equity  stating  that  the 
party  does  appoint,  and  intends,  by  a  writing  in  due  form,  to  appoint  the 
fund,  will  be  an  execution  of  the  power  for  this  purpose.    The  like  rule 
prevails,  where  the  instrument  selected  is  not  that  prescribed  by  the 
power ;  provided  it  is  not,  in  its  own  nature  repugnant  to  the  true  object 
of  the  creation  of  the  power.    Thus,  if  the  power  ought  to  be  executed 
by  a  deed,  but  it  is  executed  by  a  will,  the  defective  execution  will  be 
aided.    But  if  the  power  ought  to  be  executed  by  a  will  and  the  donee  of 
the  power  should  execute  a  conveyance  of  the  estate  by  an  absolute  deed, 
it  will  be  invalid  j  because  such  a  conveyance,  if  it  avail  to  any  purpose, 
must  avail  to  the  immediate  destruction  of  the  power,  since  it  would  no 
longer  be  revocable  as  a  will  would  be.    The  intention  of  the  power  in 
its  creation,  was  to  reserve  an  entire  control  over  its  execution,  until  the 
moment  of  the  death  of  the  donee ;  and  this  intention  would  be  defeated 
by  any  other  instrument  than  a  will.    An  act  done,  not  strictly  according 
to  the  terms  of  the  power,  but  consistent  with  its  intent,  may  be  upheld  in 
equity.    But  an  act  which  violates  the  very  purpose  for  which  the  power 
was  created,  and  the  very  control  over  it,  which  it  meant  to  vest  in  the 
donee,  is  repugnant  to  it,  and  cannot  be  deemed,  in  any  just  sense,  to  be 
an  execution  of  it.    Bat,  in  other  respects,  there  is  no  difference  between 
a  defective  execution  of  a  power  by  a  will,  and  by  a  deed ;  for  in  each 
case,  the  remedial  interposition  of  equity  will  be  applied.    Thus,  if  ai 
power  is  required  to  be  executed  in  the  presence  of  three  witnesses,  and  it 
is  executed  in  the  presence  of  two  only,  equity  will  interfere  in  such  a 
case.    So  if  the  instrument,  whether  it  be  a  deed,  or  a  will,  is  required  to 
be  signed  and  sealed,  and  it  is  without  seal  or  signature,  equity  will  re- 
He  ve.    And  where  a  power  is  required  to  be  executed  by  a  will,  by  way 
of  appointment,  there,  the  appointment  will  be  aided,  although  the  will  is 
not  duly  executed  according  to  the  statute  of  fratids ;  for  it  takes  effect, 
not  under  the  will,  but  under  the  instrument  creating  the  power.    Equity 
will  also,  in  numy  cases,  grant  relief,  where,  by  mistake,  a  different  kind 
of  estate  or  interest  is  given  from  that  which  is  authorized  by  the  power, 
or  where  there  is  an  excess  of  the  power.    In  all  these  cases,  it  is  to  be 
understood,  that  the  intention  and  objects  of  the  power,  are  not  defeated, 
or  put  aside ;  but  that  they  are  only  attempted  by  the  party,  to  be  carried 
formally  into  effect.    But  in  all  these  cases  of  relief  by  aiding  and  cor- 
recting defects  or  mistakes  in  the  execution  of  instruments  and  powers, 
the  party  asking  relief,  must  stand  upon  some  equity  superior  to  that  of 
the  party  against  whom  he  asks  it    If  the  equities  are  equal,  a  court  of 
equity  is  silent  and  passive.    Thoa  equity  will  not  relieve  one  person 


courage 
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ch^p  XV.  existence :[!](/)  and  a  party  guilty  of  misrepresentation 
*will  probably  be  bound  by  it,  although  he  make  it  in 
ignorance  or  mistake,  if  he  might  have  known  the 
truth  ;(§*)[ 2J  but  a  mortgagee,  it  appears,  need  not  answer 

(/)  See  Watts  y.  Cresstoelly  2  Eq.  Ca.  Abr.  515 ;  Savage  v.  Foster^  9 
Mod.  95;  Ibbottsan  v.  Rhodes,  2  Vem.  554;  Draper  v.  Borlace,  ib.  370; 
Btrrisford  y.  MUteard,  2  Atk.  49 ;  Govett  v.  Richmond,  7  Sim.  1 ;  Gore 
V.  Earl  of  Bedford,  13  Yin.  Abr.  536;  Boyd  y.  BelUm,  1  J.  &  L.  730; 
T^mpson  y.  Simpson,  3  J.  SbJ.  110 ;  Overton  v.  Banister,  3  Hare,  503 ; 
Nicholson  Y.  Hooper,  4  Myl.  SlCt,  179;  see  farther  as  to  infants,  Stikeman 
V.  Dawson,  1  De  6.  &  S.  90.;  Esron  v  Nicholas,  ib.  US,  supra;  Wright 
V.  Snowe,  2  De  6.  &  S.  321. 

(g)  See  Pearson  v.  Morgan,  2  Bro.  C.  C.  388 ;  but  see  Sug.  1022,  n. 

claimlBg  under  a  voluntary  defective  conveyance,  against  another  claim- 
ing also,  under  a  voluntary  conveyance ;  but  will  leave  the  parties  to  their 
rights  at  law.  For  regularly,  equity  is  remediable  to  those  only,  who 
come  in  upon  an  actual  consideration ;  and  therefore  there  should  be  some 
consideration  equitable  or  otherwise,  express,  or  implied.  But  there  are 
excepted  cases,  even  from  this  rule ;  for  a  defective  execution  has  been 
*  aided  in  favor  of  a  volunteer  where  a  strict  compliance  with  the  power 
has  been  impossible,  from  circumstances  beyond  the  control  of  the  party ; 
as  where  the  prescribed  witnesses  could  not  be  found ;  or  where  an  inter- 
ested party,  having  possession  of  the  deed  creating  the  power,  has  kept  it 
from  the  sight  of  the  party  executing  the  power,  so  that  he  could  not  as- 
certain the  formalities  required.  For  the  same  reason,  equity  will  not 
supply  a  surrender,  or  aid  the  defective  execution  of  a  power,  to  the  dis- 
inheritance of  the  heir  at  law.  Neither  will  it  supply  such  a  surrender 
in  favor  of  creditors,  where  there  are,  otherwise,  assets  sufficient  to  pay 
their  debts ;  nor  against  a  purchaser,  for  a  valuable  consideratfon,  with- 
out notice.  And  there  are  other  cases  of  the  defective  execution  of 
powers,  where  equity  will  not  interpose ;  as  for  instance,  in  regard  to 
powers  which  are,  in  their  own  nature,  statutable,  where  eqtiity  must  fol- 
low the  land,  be  the  consideration  ever  so  meritorious.  And  indeed,  it 
may  be  stated  as  generally,  although  not  universally  true,  that  the  reme- 
dial power  of  courts  of  equity,  does  not  extend  to  the  supplying  of  any 
circumstance,  for  the  want  of  which,  the  legislature  has  declared  the  in- 
strument void ;  for  otherwise,  equity  would,  in  effect,  defeat  the  very 
policy  of  the  legislative  enactments." 

[1]  If  A.  sells  or  conveys  his  lands,  or  slaves  to  B.  and  then  produces 
to  another,  his  previous  title,  and  obtains  credit  on  the  goods  or  lands,  by 
pledging  them  for  money  loaned,  he  is  guilty  of  fraud ;  and  if  the  true 
owner  stands  by,  and  does  not  make  his  title  known,  he  will  be  bound  to 
make  good  the  contract ;  on  the  principle  that  he  who  holds  his  peace 
when  he  ought  to  have  spoken,  shall  not  be  heard  now  that  he  should  be 
silent.  He  is  deemed,  in  equity  a  party  to  the  fraud.  Bank  of  U.  S,  v. 
Lee,  13  Peter's  Rep.  107. 

[2]  So  where  a  person  intending  to  buy  an  estate  inquiries  of  another 
whether  he  has  any  incumbrance  on  the  estate,  and  states  his  intentioa. 
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an  inquiry  as  to  the  extent  of  his  claims  unless  the  intend-  ^*p-  ^^' 
ed  purchaser  be  entitled  and  offer  to  redeem  him;(A) 
nor  need  he  voluntarily  communicate  his  claim  to  a  per- 
son whom  he  knows  to  be  about  to  purchase  ;(t)  unless 
be  have  reason  to  believe  that  a  fraud  is  contemplated  bjr 
the  vendor.  (A:)  -■'"'«♦" 

The  purchaser  will  also  be  protected  in  equity  against  Sem25«i- '.., 
any  person  who,  knowing  his  own  title,  encourages,  or  p^^^f 
fraudulently  permits  the  former,  in  ignorance  of  it,  to  lay 
out  money  in  improving  the  property ;(/)  but,  when  a 
party  has  once  given  a  distinct  notice  of  his  claim,  and  ' 
the  purchaser  subsequently  lays  out  money,  it  lies  on  him 
to  show  that  the  other  has  abandoned,  or  given  reason  to* 
believe  that  he  has  abandoned  his  claim  ;(m)  nor  need 
the  notice  disclose  the  particulars  of  the  claimant's  title ;  ^** 

nor,  if  the  claim  exceed  what  he  is  entitled  to,  is  the  par- 
ty in  possession  therefore  justified  in  disregarding  it.(n)  •    • 

And  it  appears  that  the  mere  fact  of  a  purchaser  or  ^S^^^^  •  • 
mortgagee  allowing  the  vendor  to  retain  the  title  deeds,  JSJJS^^JJi,, 
will  not;  in  the  absence  of  other  circumstances  indicative  uVgiiildk^    ' 
of  fraud,  affect  his  title  as  against  subsequent  purchasers  S!^"^*  ^ 
or  incumbrancers  :(o)  even  the  fact  of  a  mortgagee  hav-    "*       \ 
ing  returned  the  deeds  to  the  mortgagor,  will  not,  in  itself, 
*have  this  effect  :{p)  and  the  same  would,  it  is  conceived,     [*396] 

(A)  Swpra,  238. 

(i)  Osbom  V.  2>a,  9  Mod.  97. 

(Jc)  Vide  mpra^  p.  328. 

{I)  See  Kttvney  v.  Browne,  3  Ridg.  P.  C  518 ;  East  India  Company  v. 
VMi£m^,2Atk.83;  and  see  WUHams  7.  Emiof  Jersey^  Cr.dbP]L91,  and 
PoweU  Y.  Thomas,  6  Hare,  300. 

(m)  See  Clare  BaU  v.  Harding,  6  Hare,  see  297. 

(w)  S.  C.  lb.  373. 

\o)  See  Evans  v.  Bicknell,  6  Ves.  174 ;  Harper  y.  Faulder,  4  Madd.  ^ ; 
Martinez  V.  Co0per,^R\us.  198;  Stevens v,  Stevens,  2Goll.dO;  AttenT, 
Knight,  6  Ha.  272 ;  affirmed  11  Jur.  527 ;  Farrow  v.  Rees,  4  Beav.  21. 

{p)  See  Martinez  v.  Cooper,  and  Stevens  y.  Stevens,  ftbi  supra. 

to  buy  it,  if  the  person  of  whom  the  inquiry  is  made,  deny  the  fact,  equity 
will  relieye  the  purchaaer  against  the  incumbrance.  Again  where  a  pur- 
chaser of  an  equitable  right  inquiries  of  the  trustee  of  the  legal  estate, 
whether  he  knows  of  any  incumbrance,  and  he  answers  in  the  negative, 
if  it  turn  out  that  he  had  notice  of  any  charge,  he  will  be  answerable  to 
the  purchaser,  although  he  pleads  forgetfulness  in  excuse. 
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Chap.  XV.  hold  good  in  the  case  of  a  purchaser,  if  a  plausible  rea- 
son  were  given  for  his  assenting  to  what  would,  prima 
facie^  be  an  unreasonable  and  suspicious  request :  in  fact, 
mere  indiscretion  seems  insufficient  to  postpone  a  purcha- 
ser ;  there  must,  for  that  purpose,  be  an  intent  to  facilitate 
•  ^  a  fraud,  or  a  wilful  indifference  to  a  fraud  which  there 

was  good  reason  to  suspect  was  about  to  be  committed. 
Aarignew^of      \i  [jas  bceu  evcu  held,  that  the  omission  of  the  assignees 
JhSTrifhto  ^f  ^^  insolvent  for  nineteen  years  to  sell  or  take  posses- 
■    yir?,ySt?ot  sion  of  his  copyhold  property,  or  of  the  copies  of  court 
55^""*  ?  roll,  or  to  enter  their  title  upon  the  court  rolls,  whereby 
the  insolvent  is  enabled  to  retain  the  property  as  if  owner, 
<and  mortgage  it  for  value  to  a  person  without  notice  of 
the  insolvency,  is  no  sufficient  ground  for  giving  the  mort- 
gagee a  charge  in  priority  to  the  title  of  the  assignees.(9) 
*how  fc^Jro.      By  the  12  and  13  Vict.  c.  106,(r)  all  payments  really 
yJSdJRTil?  and  ftona^e  made  to  or  by  a  bankrupt,  and  convey- 
<    ^ip^raDtcy   ances  executed  by  him  before  the  date  of  the  fiat,  or  the 
^,      ^^'  filing  of  a  petition  for  adjudication,  and  all  contracts,  deal- 
ings, and  transactions,  by  and  with  him  really  and  bona 
•  fide  made  and  entered  into  before  the  date  of  the  fiat  or 
/  the  filing  of  such  petition,  are  protected,  if  the  other  party 

has  no  notice  of  a  prior  act  of  bankruptcy  :(j)  the  same 
act(^)  also  provides,(u)  that  no  person  shall  be  liable  to  be- 
come bankrupt  by  reason  of  any  act  of  bankruptcy  com- 
mitted more  than  twelve  months  before  the  issuing  of  the 
fiat,  or  filing  of  the  petition  for  adjudication ;  and  also 
[*397]  that  no  ^purchase  from  any  bankrupt,  hma  fide^  and  for 
valuable  consideration,  where  the  purchaser  had  notice  of 
a  prior  act  of  bankruptcy,  shall  be  impeached  by  reason 
thereof,  unless  a  fiat  or  petition  for  adjudication  shall  have 
been  sued  out  or  filed  within  twelve  months  after  such 
act  of  bankruptcy :  and  the  gazette  is  made  conclusive 

(g)  Cole  v.  Coles^  6  Ha.  517;  affirmed  on  appeal,  see  p.  524. 

(r)  See  sect.  133;  and  see  6  Geo.  IV.  c.  16,  sect.  83. 

(5)  The  validity  of  such  pajrment,  if  made  before  the  late  act  came  into 
operation,  seems  to  depend  upon  the  provisions  of  the  6  Qeo.  IV.  c.  16 ; 
sec  Twrqutmd  v.  Vaiiderplankf  10  M.  &  W.  180, 194;  Sug.  952. 

(Q  Which  repeals  the  2  and  3  Vict.  c.  29,  and  so  much  of  the  2  and  3 
Vict.  c.  11,  as  relate  to  bankruptcy ;  see  schedule  A. 

(tt)  Sects.  88  and  134. 
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evidence  of  the  bankruptcy,  unless  the  bankrapt»pro«e^  ^p-  ^^-  i 
to  dispute  the  fiat  or  petition  for  adjudication  within<wep-t        ' 
ty-one  days  after  the  advertisement  of  the  bankruptcy  ap- 
pears in  the  gazette,  (if  he  was  within  the  United  King-    < 
dom  at  the  date  of  the  adjudication ;)  or  within  three     « 
months,  (if  he  was  then  in  any  other  part  of  Europe^)  or  . 
within  twelve  months,  (if  he  was  then  in  any  other  part 
of  the  world  :){w)  and  no  title  to  any  real  or  personal  pro- 
perty sold  under  any  bankruptcy  is  to  be  impeached  by 
the  bankrupt,  or  any  person  claiming  under  him,  in  re- 
spect of  any  defect  in  the  fiat  or  petition  for  adjudication,        ^ 
or  in  any  of  the  proceedings  under  the  same,  unless  the       \^  -* 
bankrupt  shall,  within  the  time  allowed  by  the  act,  have  ^ 

commenced  proceedings  to  dispute,  dismiss,  or  annul  the  * 

fiat,  petition,  or  adjudication,  and  duly  prosecuted  the 
same  :{x)  and  the  act  contains  provisions,  protecting,  in 
the  event  of  a  fiat,  petition,  or  adjudication,  being  super- 
seded, annulled,  or  dismissed,  any  person  who  may  bona 
Jide,  whether  under  compulsion  or  otherwise,  and  #rithout 
notice  of  the  institution  of  proceedings  to  dispute  or  annul 
such  fiat,  petition,  or  adjudication,  have  paid  to  the  as- 
signees any  money  due  to  the  bankrupt's  estate  :{y)  and 
if,  before  the  time  has  elapsed  within  which  the  bankrupt 
may  dispute  the  bankruptcy,  his  assignees  commence  any 
action  or  suit  for  any  money  due  to  his  'estate,  the  debtor  r«3981 
is  authorized  to  pay  the  money  into  court,  which  payment 
is  to  be  valid  as  against  the  bankrupt  :{z)  and  where  a 
conveyance  of  the  bankrupt's  property  would  require  to 
be  registered,  the  certificate  of  appointment  of  assignees 
is  to  be  registered  :  and  if  not  so  registered  within  (as  re- 
gards Great  Britain  and  Ireland.)  two  months  from  the 
appointment,  the  same  is  not  to  affect  the  title  of  a  pur- 
chaser for  valuable  consideration,  without  notice,  claim- 


(w)  Sect.  233. 

(x)  Sect.  131.  It  was  held  in  Gould  v.  SAayery  6  Bing.  738,  that  a  simi- 
lar provision  in  the  6  Qeo.  IV.  c.  16  (see  s.  87,)  did  not  protect  a  purcha- 
ser, under  a  commission  which  is  afterwards  superseded,  £rom  the  claim 
of  the  assignees  under  a  subsequent  commission. 

(y)  Sect.  155. 

(z)  Sect.  158;  and  see  5  and  6  Vict  c.  132, ss.  24  and  25.  ' 
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^  Chap  XV,  ^j^  under  a  deed  registered  prior  to  the  registration  of 
such  lappointment  :(a)  and  other  acts(6)  contain  similar 
provisions  for  the  registration  of  the  certificates  of  appoint- 
,    ment  of  assignees  of  insolvents. 

A  conveyance  to  a  creditor  for  a  valuc^ble  consideration 
sufficiently  strong  in  itself  to  influence  the  debtor  to  make 
it,  is  not  '<  voluntary "  within  the  meaning  of  the  Insol- 
vent Acts,  although  the  consideration  consists  in  part  of  a 
pre-existing  debt(c) 

j^dgrMnt"*     ^^  ^*^®  already  taken  a  general  view  of  the  law  re- 

erttSitoFi,     lating  to  judgments,  and  have  adverted  to  the  2  and  3 
Tict  c.  11,  which  preserves  to  bona  fide  purchasers  with- 
^  out  notice,((2)  all  those  means  of  defence  which  were  avail- 

able before  the  passing  of  the  1  and  2  Yict.  c.  110 ;  and  to 
the  3  and  4  Yict.  c.  82,  which,  in  effect,  provides  that  no- 
tice(c{)  of  an  unregistered  judgment  shall  not  subject  a 
purchaser  to  the  extended  remedies  given  to  a  creditor  by 
the  1  and  2  Yict.  c.  110.  It  may  be  further  remarked, 
that  a]^  equitable  incumbrancer  or  purchaser  will,  in  equi- 
ty, be  protected  against  a  creditor  under  a  subsequent 
judgment,  although  the  latter  may  have  acquired  the  legal 

[*309]  seisin  and  'possession  of  the  land  under  an  elegit  without 
notice  of  the  mortgage  or  purchase  :{e)  but,  as  we  have 
seen,  the  purchaser,  after  notice  of  the  subsequent  judg- 
ment, could  not,  without  the  consent  of  the  creditor,  safely 
pay  to  the  vendor  any  part  of  the  purchase-money  which 
happened  to  remain  unpaid. 

oragaiDAda.     The  14  Geo.  II.  c.  20,  and  the  3  and  4  Will.  lY.  c.  74,(/) 

leeta  in  fines  .  '  n./   / 

orrecoreriM  coutam  provisious  for  glviug,  iu  certain  specified  cases, 
validity  to  defective  fines  and  recoveries,  either  generally, 
or  as  in  favor  of  purchasers ;  and  the  5  Yict.  c.  32,(g') 
contains  provisions  for  giving,  in  certain  specified  cases, 

(a)  Sect.  143 ;  see  1  and  2  Will.  IV.  c.  56,  s.  37. 

(ft)  1  and  2  Vict.  c.  110,  s.  46  j  5  and  6  Vict.  c.  116,  s.  8. 

(c)  Margereson  v.  Saxton^  1 Y.  &  C.  Ex.  525 ;  see  Stuckey  v.  Dretoey  3  M. 
&  K.  190. 

(d)  Quare,  whether  Palatinate  judgments  are  within  the  act;  supra j 
p.  340. 

(e)  See  WhUtPorth  v.  Qaugain,  1  Ph.  738,  and  cases  there  cited. 
(/)  See  sects,  from  4  to  13. 

ig)  See  sects.  3  and  3 ;  DoeY.  Price,  16  M.  &  W.  603. 
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• 

validity  to  fines  and  recoveries  levied  and  suffered  in  the  ^^^'  ^^' 
now  abolished  courts  of  Great  Session  in  Wales  ;  and  of 
Session  in  Cheshire :  and  the  II  and  12  Vict.  c.  70,  sup- 
plies the  want  of  proclamations,  as  respects  fines  levied 
at  Westminster(A)    And  the  34  Geo.  III.  c.  173,(i)  and  ^^^  ^' 
the  57  Geo.  III.  c.  100,(A:)  contain  provisions  for  confirm- 
ing, in  certain  specified  cases,  defective  titles  to  land  tax."* 
And  by  the  2  Yict.  c.  11,  purchasers  are  protected  against  or  aMinit<t« 
future  obligations  to  the  crown,  and  against  any  lis  pen- 
denSf  unless  the  same  respectively  are  registered  as  direct- 
ed by  the  act. 

(4.)  As  to  priority  under  the  Registration  Acts.[l] 

The  existing  registry  acts  purport  to  render  any  deed,  oragaiMtun- 
affecting  either  the  legal  or   equitable  estate,  void  as  SKtoJ^t 

tar  counUMi 

(A)  Sect.  1 ;  see  sect  3. 

(t)  See  sect.  12. 

(it)  See  sects,  from  22  to  26 ;  Doer.  PkiUips,  4  Per.  Sl  Dav.  562  j  and 
see  as  to  sales  by  rector  for  redemption  of  land-tax,  Doe  y.  Woodward^  1 
Exch.  R.  273. 


[1]  A  deed  is  registered,  in  contemplation  of  law,  when  it  is  entitled  to 
registration,  and  is  deposited  with  the  register  in  his  office  for  that  pur- 
pose. Deeds  not  recorded  are  valid  between  the  parties  and  their  heirs, 
and  available  to  the  grantee,  at  least,  by  way  of  estoppel ;  and  are  good 
against  all  others,  except  creditors,  and  subsequent  bona  fide  purchasers, 
without  notice. 

In  Pennsylvania  and  Ohio,  the  time  within  which  deeds  are  required, 
by  law,  to  be  registered,  is  six  months ;  in  Delaware,  it  is  one  year ;  in 
Virginia,  it  is  eight  months ;  in  North  Carolina,  it  is  two  years ;  in  South 
Carolina,  it  is  six  months,  if  the  grantor  was  resident  in  the  state  at  the 
time  of  the  execution  of  the  deed ;  twelve  months,  if  he  resided  in  any 
other  of  the  United  States,  and  two  years  if  in  a  foreign  country.    In  In- 
diana, it  is  ninety  days.    In  Mississippi  and  Alabama,  it  is  three  months. 
In  Kentucky,  it  is  eight  months,  unless  the  grantor  be  a  resident  of  any 
other  of  the  United  States,  when  it  is  eighteen  months.    In  Delaware, 
Virginia,  Ohio,  and  Mississippi,  mortgages  become  a  lien  only  from  the 
time  of  their  registration.    In  Kentucky  and  Pennsylvania,  mortgages 
must  be  recorded  in  sixty  days,  and  in  North  Carolina,  in  six  months 
after  their  execution.    In  Pennsylvania,  mortgages  not  recorded  within 
the  time  specified,  take  effect  pnly  from  the  time  of  their  registration.    In 
New  Hampshire  and  Vermont,  where  the  grantor  refuses  to  acknowledge 
the  deed,  or  is  dead,  or  out  of  the  state,  so  that  it  must  be  authenticated  in 
some  other  manner,  by  proof,  by  the  subscribing  witnesses,  or  by  the  tes- 
timony of  others,  the  deed  may  be  provisionally  registered,  which  shall 
avail,  to  all  intents,  as  a  regular  registration,  for  the  space  of  sixty  days ; 
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^^p-  ^^'  against  a  purchaser  or  mortgagee  claiming  under  an  in- 
strument of  an  earliefdate  of  registration :  at  law,  notwith- 
tSSpn  "wJr  standing  notice,  mere  priority  of  registration  absolutely 
llir^but^Qot  determines  the  right  to  the  property  as  between  parties 
*4U(f]      claiming  under  ^adverse  registered  instruments  purporting 

and  in  Vermont,  fgr  the  farther  space  of  six  days  alter  the  termination  of 
'  aay  legal  proceedings  which  may  then  be  pending,  for  proving  the  exe- 
cution of  the  deed.  In  Massachosetts,  a  copy  filed  is  made  ayailable  in- 
stead of  registration,  as  a  sufficient  caution,  for  thirty  days  from  the  time 
of  filing,  and  until  seven  days  after  the  termination  of  any  proceedings 
then  pending,  for  proof  or  acknowledgment  of  the  deed.  In  Rhode  Island, 
if  the  grantor  refuse  to  acknowledge  the  deed,  he  may  be  committed  to 
prison,  by  a  magistrate,  with  the  right  of  appeal  to  the  Supreme  Judicial 
Court ;  in  which  case,  a  copy  of  the  deed  filed  in  the  registry  is  available 
during  the  pendency  of  the  appeal.  In  Connecticut,  in  such  a  case,  the 
filing  of  a  copy  of  the  deed* is  made  to  serve  "  until  the  trial  has  been 
had."  In  Indiana,  if  the  deed  is  not  acknowledged,  the  filing  of  a  copy  is 
•  a  sufficient  caution  for  thirty  days,  if  the  original  deed  is  proved  and  filed 

within  that  period.  In  Michigan,  if  the  deed  is  not  acknowledged,  a  co- 
py filed  in  the  registry  is  a  sufficient  registration  for  thirty  days,  if  pro> 
ceedings  for  proof  of  the  deed  are  taken  before  a  justice  of  the  peace,  and  ^ 
for  seven  days  after  the  termination  of  such  proceedings ;  and  for  ten  days 
after  the  first  day  of  the  term,  if  the  proceedings  are  had  in  a  court  of  re- 
cord. Mass.  Rev.  Stat.  ch.  59,  s.  19, 30 ;  Verm.  Rev.  St  ch.  16, 17 ;  Conn. 
Rev.  St.  tit  29,  ch.  1,  s.  12 ;  N.  Hamp.  Rev.  Stat  ch.  130,  s.  7 ;  Maine  Rev. 
Stat.  ch.  91,  s.  20;  R.  Island  Rev.  Stat.  p.  258,  s.  4 ;  Mich.  Rev.  St.  ch.  65, 
fis.  21, 22 ;  Ind.  Rev.  St.  ch.  28,  ss.  25, 26, 34 ;  Dunlop's  Laws  of  Penn.  ch. 
61,  pp.  116, 117, 354  J  Rev.  St  of  Del.  pp.  90, 91 ;  Tates'  Virg.  Dig.  p.  173 ; 
N.  C.  Rev.  St.  pp.  224, 231 ;  S.  C.  St  at  Large,  vol.  7,  p.  233  j  Ohio  Rev.  St. 
ch.  37,  s.  8 ;  Ken.  Rev.  St  vol.  1,  pp.  432,  433, 438,  448,  452 ;  Miss.  Rev.  St. 
ch.  34,  8. 5 ;  Toulm.  Ala.  Dig.  pp.  245, 246 ;  4  Kent  Comm,  467, 459. 

No  paper  which  is  not  a  deed,  and  does  not  convey  the  land  from  the 
grantor  to  the  grantee,  is  within  the  New  York  registry  statute.  20  John. 
Rep.  663 ;  1  John.  Ch.  Rep.  288.  The  recording  of  a  deed  which  is  not 
executed  according  to  the  requisites  of  a  statute,  does  not  amount  to  con- 
structive notice  of  its  existence  to  third  persons.  Carter  v.  Ckampion,  8 
Conn.  Rep.  548.  A  deed  recorded  without  an  acknowledgment,  before  a 
magistrate,  has  been  held  to  be  a  record  of  no  efiect  In  Blood  v.  Blood, 
23  Pick.  Rep.  80,  the  lease  was  substantially  one  for  a  term  of  more  than 
seven  years,  executed  by  a  party  before  his  marriage,  but  never  acknow- 
ledged and  recorded,  and  the  lessee  survived  him.  Held,  that  the  widow 
was  not  entitled  to  dower  in  the  land ;  for,  the  unrecorded  lease  was  good 
and  effectual  as  against  the  grantor,  and  bj  the  force  and  efiect  of  it  he 
parted  with  his  legal  seisin,  so  that,  at  no  period  of  time  after  the  inter'- 
marriage  was  he,  in  any  manner,  seised  of  the  land. 

The  certificate  of  the  registering  officer  cannot  be  impeached  or  con- 
trolled by  producing  the  record,  and  showing  a  variance.  Ames  v.  Phdps, 
18  Pick.  Rep.  314. 
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to  pass  the  legal  estate  :(Z)  but,  in  equity,  registratioh  is  chap.  xv. 
no  protection  against  an  unregistered  assurance  of  which 
the  party  claiming  under  the  registered  instriUment  bad 
notice  prior  to  the  completion  of  his  purchase  or  secu-     ^ 
rity  :(m)[I]  nor  does  registratfon  of  an  equitable  incum-  i 

(0  Doe  V.  AUsop,  5  B.  A.  Al.  142. 

(m)  CheveU  v.  Nichols^  Stra.  664 ;  Le  Neve  v.  Le  Neve^  3  Atk.  646 :  see  p. 
651 ;  ThmstaU  v.  Trappes,  Gosling*s  case^  3  Sim.  301  j  and  see  Davis  v. 
Earl  of  Strathmore,  16  Ves.  419.  The  present  registration  commissioners'  ' 
recommend  (see  1st  Report)  that  priority  of  registration  shall  always  gire 
priority  of  title  to  a  person  claiming  for  valuable  consideration  under  an 
assurance  obtained  without  fraud ;  notwithstanding  he  may  have  notice 
of  the  prior  unregistered  instrument :  the  gi*eat  difficulty  seems  to  be,  to 
distinguish  between  actual  notice  and  actual  fraud. 

[1]  This  is  consistent  with  the  general  principles  of  equity.  The  in- 
tention is  to  secure  subsequent  purchasers  and  mortgagees  against  prior 
secret  conveyances  and  fraudulent  incumbrances!  and  therefore,  where  a 
person  has  notice  of  a  prior  conveyance,  it  is  not  a  secret  conveyance,  by 
which  he  can  be  prejudiced ;  for  he  can  be  in  no  danger  where  he  knows 
of  another  incumbrance ;  because,  then,  he  might  have  stopped.  It  may 
therefore  be  stated  generally,  that  a  person  who  takes  a  conveyance  of 
land|  with  the  knowledge  that  the  grantor  had  previously  conveyed  it  to 
another,  cannot  hold  it  against  the  first  purchaser,  even  though  tlte  first 
conveyance  is  not  recorded.  It  would  be  fraudulent  in  him  to  attempt 
thus  to  deprive  the  purchaiser  of  the  fruits  of  his  contract.  If  the  grantor 
can  be  considered  as  having  any  title  or  estate  after  the  first  conveyance, 
it  is  merely  the  legal  estate,  which  he  holds  in  trust  for  the  first  purcha- 
ser ;  and  the  second,  purchasing  with  knowledge  of  the  trust,  holds  sub- 
ject to  the  same  trust.  But,  if  the  second  purchaser  procures  his  deed  to 
be  recorded  before  the  other,  and  then  sells  the  land  bona  fide^  and  for  a 
valuable  consideration,  to  a  person  wholly  ignorant  of  those  circum- 
stances, the  latter  will  hold  the  land  against  the  first  purchaser.  If  this 
were  not  so,  our  laws  which  require  the  registering  of  deeds  would  be 
useless :  because  a  purchaser,  after  the  most  thorough  examination  in  the 
registry  of  deeds,  and  finding  a  succession  of  conveyances,  all  in  legal 
form,  and  in  perfect  order,  might  still  be  evicted,  upon  proof  of  a  secret 
trust,  or  a  fraud  on  the  part  of  some  former  owner.  See  Norcross  v.  Wid- 
gery,  2  Mass.  Rep.  506 ;  SUUe  of  Connecticut  v.  Bradish,  14  Mass.  Rep.  296; 
Berry  v.  Mutual  Ins.  Co.^  2  Johns.  Gh.  Rep.  603, 607;  Jackson  v.  Burgott, 
10  Johns.  Rep.  457, 460 ;  Jackson  v.  Sharpy  9  Johns.  Rep.  162,  168 ;  Lorn- 
bert  V.  Nancy,  2  Munf.  196 ;  Blair  v.  Oioeles^  1  Munf.  38 ;  Hoover  v.  Do- 
naOy,  3  Hen.  &>  Munf.  316 ;  Boberts  v.  StawUon,  2  Munf.  129, 135 ;  Fam^ 
wortk  V.  Childs,  4  Mass.  Rep.  637,  639 ;  Marshall  v.  risky  6  Mass.  Rep.  24 ; 
Stroud  V.  Lockkart,  4  Dall.  1 53 ;  Dey  v.  Dwnham,  2  John.  Gh.  Rep.  182 ;  & 
C,  on  appeal,  15  Johns.  Rep.  555 ;  2  Binn.  Rep.  497. 

Where  R.  S.,  sen.,  in  1821,  conveyed  the  demanded  premises  to  R.  S., 
jun.,  taking  back,  at  the  same  time,  a  mortgage  of  the  premises  to  secure 
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"**P  ^^'  brattce  prerent  the  person  who  then  has,  or  subfleqnendy 
acquires,  the  legal  estate,  from  using  it  for  the  protection 
of  any  equitable  interest  which  he  may  acquire  in  the 
property  without  notice  of  the  registered  incumbrance  :(n) 
)  and  a  purchaser  advancing  his  money  and  taking  a  con- 

veyance without  notice  of  a  prior  deed  which  has  been 
imperfectly  registered,  may,  upon  acquiring  notice  of  it, 
register  his  own  deed,  and  so  gain  priority .(o) 
•  S3RK?ta.      ^^^^  ^^^  probable  exception  of  a  purchaser  claiming 
fflS?*j!«i*  ""^®'  ^  devisee  where  the  will  has  not  been  registered 
tar  act*.       withiu  the  period  prescribed  by  the  acts — in  which  case 
it  seems  doubtful  whether  a  registered  conveyance  for 
value  by  the  heir  will  not  displace  the  registered  title  of 
the  purchaser  from  the  devisee  ;(p)  subject,  of  course,  to 
the  equitable  doctrine  of  notice, — it  may  be  laid  down  as 
a  general  rule,  that  a  purchaser  can  be  evicted  under  the 
registration  acts,  only  by  a  person  claiming  under  an  in- 
strument executed  by  the  party  under  whom  the  two  ad- 
verse titles  are  derived  or  parties  taking  under  him  by 
[*401 1      *^^^  iti  law,  and  registered  prior  to  the  registration  of  the 

(«)  See  Morecock  y.  Dickins^  Amb.  678 ;  Bedford  v.  Bacchus,  ib.,  680, 
cited ;  Wrightson  y.  Hudson,  2  £q.  Ca.  Abr.  609. 
(0)  Essex  v.  Bough,  1  Y.  do  C.  C.  C.  620. 
(p)  See  an  ardcle,  14  Jur.  pt  3,  p.  967. 

« 

the  parchase-money ;  and  R.  S.,  Jan.,  in  Angnst,  1898,  conveyed  the  pre- 
mises to  the  demandant,  whose  deed  was  recorded :  but,  prior  to  this  lat- 
ter deed,  R.  S.,  sen.,  had  given  a  mortgage  to  the  tenant,  whose  deed  was 
not  recorded  until  after  that  to  the  demandant.  Ai\er  the  convejances, 
the  tenant  and  R.  S.,  sen.,  conveye4  the  premises  to  S.  S. :  held,  that  this 
last  conveyance  was  no  extinguishment  of  the  mortgage  from  R.  S.,  jun.; 
and,  if  the  conveyance  did  operate  to  extinguish  that  mortgage,  it  was 
immaterial ;  for,  if  so,  then  the  legal  estate  passed  to  S.  S.  from  the  other 
grantor ;  and,  after  this  conveyance,  S.  S.  conveyed  to  the  tenant ;  and, 
by  this  conveyance,  the  legal  estate  passed  to  him.  Sherman  v.  AbboU,  18 
Pick.  Rep.  448. 

Evidence  that  the  tenant  cut  wood  on  the  land,  is  proper  to  prove  con- 
Btmctive  notice  to  the  demandant  that  the  former  held  a  deed  of  the  land ; 
but  it  is  very  slight  evidence,  and  has  little  tendency  to  give  notice  to 
strangers,  that  the  person  thus  cutting  wood  holds  a  deed  of  such  land, 
which  deed  is  not  on  record ;  and  such  evidence  is  still  more  slight  where 
the  party  thus  cutting  wood  is  the  owner  of  an  undivided  moiety  of  the 
land,  that  he  holds  an  unregistered  deed  of  the  other  moiety  from  his  c6- 
tenant.    Kendall  v.  Lawrence,  23  Pick.  Rep.  540. 
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document  which  forms  the  root  of  the  purchaser's  adverse  ch>p.  xv. 
title ;  for  instance,  if  A.  convey  first  to  B.,  who  does  not 
register,  and  then  to  C,  who  does  not  register,  and  then 
C.  convey  to  D.,  who  registers,  D.  acquires  no  title  against 

B.  unless  he  can  procure  a  conveyance  from  A.  to  C.  to 
be  duly  registered  :{q)  which  would,  it  is  conceived,  be 
impracticable  if  A.  and  the  witnesses  attesting  his  execu- 
tion of  his  original  conveyance  to  C.  were  dead  ;(r)  so, 
where  a  lease  is  unregistered,  no  statutory  title  is  acquired 
against  the  owner  of  the  reversion  by  registering  an  as- 
signment of  the  lease  ;(^)[1]  but  if  A.,  (a  woman,)  after 
conveying  to  B.,  marry,  and  her  husband  convey  the  es- 
tate which  he  takes  in  jure  mariti  to  C,  who  registers 
before  B.'s  conveyance  is  registered,  C.  thereby  acquires 
priority,  (as  intimated  by  the  terms  of  the  above  proposi- 
tion :X^)  and  the  same  rule  would,  it  appears,  prevail  if 
A.,  after  conveying  to  B.,  were  to  die  intestate,  and  her 
heir  at  law  were  to  convey  to  C,  who  were  to  register  be- 
fore any  registration  by  B.(w) 

{q)  Jack  Y.  Armstrongs  1  Had.  A  Bro.  727. 

(r)  iS.  a,  and  Essex  v.  Baugh,  1  Y.  db  C.  C.  C.  620 ;  vide  swpra,  319, 330, 
as  to  the  necessity  for  the  memorial  being  attested  by  a  witness  to  the  ex- 
ecution of  the  deed  by  the  grantor. 

(5)  HoTieycamb  v.  Waldrony  2  Stra.  1064 ;  and  see  Battersby  v,  Rac^art, 
2J.&L.431. 

(0  See  WarlmrUm  v.  Lowkund,  2  Dow.  db  C.  480. 

(tt)  See  £?.  C. 

[1]  A.,  possessed  of  a  term  of  years,  assigned  it  to  B.  by  an  mir^gister- 
ed  deed.  Ailerwards  the  sheriff,  under  writs  of ^.  fa.  against  A.,  sold  the 
term  to  C. ;  and  the  assignment  from  the  sheriff  to  C.  was  registered,  but 
it  was  held  that  the  unregistered  assignment  from  A.  to  B.  should  prevail 
over  the  registered  assignment  to  C.  Fwry  y.  Smithy  1  Hnds.  dt  Bro. 
735. 

Where  A.,  for  a  valuable  consideration,  conveyed  land  to  B.,  and  be- 
fore B.'s  deed  was  registered,  A.  fraudulently  conveyed  the  same  land  to 

C,  who  knew  of  the  prior  conveyance,  and  immediately  put  his  deed  on 
record,  before  B.,  and  then  conveyed  to  D.,  who  was  ignorant  of  the  fraud; 
held,  that  the  title  of  D.  would  be  valid ;  and  if  D.  conveyed  to  R,  who  had 
knowledge  of  the  fraud,  K's  title  could  be  good.  TntU  v.  Bijgelaw,  16  ^ 
Mass.  Rep.  406. 

If  a  mortgagee  of  land  take  with  notice  of  an  unregistered  deed,  and 
assign  the  mortgage  to  one  ignorant  of  a  prior  deed,  such  assignee  will 
be  entitled  to  hold  the  mortgage  as  security  for  his  whole  demand,  as 
against  the  first  grantee  of  the  land.    OUdden  v.  Him/,  34  Pick.  Rep.  331 . 
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'^p-  ^^'      So,  if  A.  convey  to  B.,  who  does  not  register,  and  ibenx 
B.  convey  to  D.,  who  registers  merely  his  own  convey- 
ance, and  then  A.  convey  to  C,  who  registersw  D.,  it  is 
conceived,  has  no  title  as  against  C.  and  parties  claiming 
under  hirii ;.  for,  the  registered  conveyance  to  C.  displaces 
B.'s  title  tinder  his  unregistered  conveyance ;  and  this 
being  gone,  the  conveyance  to  D.  goes  with  it :  and  in 
such  a  case,  a  person  searching  the  register  would  have 
no  reason  to  suppose  that  the  property  conveyed  by  B.  to 
[*402]      D.  *had  ever  been  held  by  A. ;  nor,  as  respects  parties 
claiming  under  C,  would  it  make  any  difference  that  the 
assurances  by  C.  were  unregistered.(ir) 
^SSuiSm        ^'®  '^^^^  already  referred  to  the  provisions  in  the  3  and 
!te2SuM  4  Will.  lY.  c.  74,  as  to  the  priorities  of  parties  claiming 
*^  under  disentailing  assurances,  both  of  freeholds  and  copy* 

hold8.(ir) 

(5.)  As  to  notice — whcU  it  is — how  U  may  be  proved — aind 
its  effect — of  void  or  voidable  estates  and  voluntary  or 
fraudtdeni  conveyances — equitable  relief  against  pur- 
chaser  with  notice, 

'T*J£Bted  Notice  of  an  unregistered  security  must,  in  order  tQ 
uMof^^  affect  a  purchaser  claiming  under  a  registered  instrument, 
^SS^  oT"  b^  actual  notice  affecting  him  with  fraud  :(y)  so,  also,  no- 
judgmflnu  ^j^  ^£.  ^^  unregistered  judgment  must,  it  would  seem,  be 
NotiM  to  «>•  actual  in  order  to  affect  a  purchaser  :(z)  and  actual  notice 

Iicitoria  no-  r  \    / 

ticotodiont.  to  the  soHcitor  or  agent  in  the  transaction  is  actual  notice 
to  the  client  or  principal  :(a)  and  where  the  principal  is 
affected  with  personal  knowledge,  it  is,  of  course,  imma- 
terial whether  he  acquired  it  in  one  or  another  charac- 

ter.(6)[l] 

(w)  See  S.  C. 

(x)  Vid£  supra^  p.  331,  ef  seq. 

(y)  See  JoUand  v.  Staindridge,  3  Ves.  478 ;  WyaU  v.  BarweU,  19  Vcs. 
435 ;  Buckley  v.  Lana/itze,  LI.  &>  G.  Rep.  t.  pi.  337, 341 . 
(z)  See  TwnstaU  v.  TVappes,  Goslin^r's  case,  3  Sim.  301. 
^  (a)  S.  C,  and  Le  Neve  v.  Le  Nere,  3  Atk.  646 ;  and  see  Davis  v.  Earl  of 

Stralkmore,  16  Ves.  419 ;  Sheldon  v.  Cox,  3  Eden,  834. 
(*)  See  Meux  v.  BeU,  1  Ha.  88. 


[1]  **ln  countries  where  the  registration  of  convejances  is  requir^/' 
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Actual  notice,  according  to  Sir  E.  Sugden,(c)  "  must  be  ^^^'  ^^'' 
^ven  by  a  party  interested  in  the  property,(rf)  and  In  the  Irtl«l*"fc5^ 

{c)  Sug.  1040;  and  see  1  7.  do  L.  449. 

{d)  See  WUdgoose  v.  Wdyland,  Gtoalds.  147. 

says  Story,  (1  Story's  Eq.  Juris,  s.  397,  «/  seq.j)  "  in  order  to  make  them 
perfect  titles  against  subsequent  purchasers,  if  a  subsequent  purchaser  has 
notice,  at  the  time  of  his  purchase,  of  any  prior  unregistered  conveyance, 
he  shall  not  be  permitted  to  avail  himself  of  his  title  against  that  prior 
convejunce.    This  has  been  long  the  settled  doctrine  in  courts  of  equity ; 
^nd,  it  is  often  applied  in  this  country,  though  not  in  England,  in  courts 
of  law,  as  a  just  exposition  of  the  registry  acts.    The  object  of  all  acts  of 
this  sort  is  to  secure  subsequent  purchasers  and  mortgagees  against  prior 
secret  conveyances  and  incumbrances.    But  where  such  purchasers  and 
mortgagees  have  notice  of  any  prior  conveyance,  it  ib  impossible  to  hold 
that  it  is  a  secret  conveyance  by  which  they  are  prejudiced.    The  doc- 
trine as  to  postponing  registered  to  unregistered  conveyances,  upon  the 
ground  of  notice,  has  broken  In  upon  the  policy  of  the  registration  acts; 
for,  a  registered  conveyance  stands  upon  a  different  footing  from  an  ordi- 
nary conveyance.    It  has  been  doubted  whether  courts  ought  ever  to  have 
suffered  the  question  of  notice  to  be  agitated,  as  against  a  party  who  has 
duly  registered  his  conveyance.    But  they  have  said  that  fraud  shall  not 
be  permitted  to  prevail.    There  is,  however,  this  qualification  upon  Jihe 
doctrine,  that  it  shall  be  available  only  in  cases  where  the  'notice  is  so 
clearly  proved,  as  to  make  ^fraudulent  in  the  purchaser  to  take  and  re- 
gister a  conveyance,  in  prepdice  to  the  known  title  of  the  other  party. 
What  shall  constitute  notice,  in  cases  of  subsequent  purchasers,  is  a  point 
of  some  nicety,  and  resolves  itself,  sometimes  into  matter  of  fact,  and 
sometimes  into  matter  of  law.    Notice  may  be  either  actual  and  positive, 
or  it  may  be  implied  and  constructive.    Actual  notice  requires  no  defini- 
tion ;  for,  in  that  case,  knowledge  of  the  fact  is  brought  directly  liome  to 
the  party.    Constructive  notice  is,  in  its  nature,  no  more  than  evidence  of 
notice,  the  presumption  of  which  is  so  violent  that  the  court  will  not  even 
allow  of  its  being  controverted.    How  far  the  registration  of  a  convey- 
ance, in  countries  where  such  registration  is  authorized  and  required  by 
law,  shall  operate  as  constructive  notice  to  subsequent  purchasers  by 
mere  presumption  of  law,  independent  of  any  actual  notice,  has  been 
much  discussed,  both  in  England  and  in  this  country.    It  is  not  doubted, 
in  either  country,  that  a  prior  conveyance,  duly  registered,  operates  to 
give  full  effect  to  the  legal  and  equitable  estate  conveyed  thereby,  against 
subsequent  conveyances  of  the  same  legal  and  equitable  estate.    But  the 
question  becomes  important  as  to  other  collateral  effects,  such  as  defeat- 
ing the  right  of  tacking  of  mortgages,  and  other  incidentally  accruing 
equities  between  the  different  purchasers.    For,  if  the  mere  registry,  in 
such  cases,  without  actual  knowledge  of  the  conveyance,  operates  as  con- 
structive notice,  it  shuts  out  many  of  those  equities  which  otherwise  might 
have  an  obligatory  priority.    In  England,  the  doctrine  seems  at  length  to 
be  settled,  that  the  mere  registration  of  a  conveyance  shall  not  be  deemed 
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Q^P-xT.  course  of  the  treaty  for  the  pmchase :"  and  he  also  cites 
ZnrMbr^  a  remark  made  by  the  Master  of  the  RoUs,  in  JoUand  v. 
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consti  active  ootice  to  sabseqaent  purchasers ;  bat,  that  actaal  optice  must 
be  broaght  home  to  the  party,  amonntiny  to  frand.    In  America,  however, 
it  18  oniforml  J  hali  that  the  registratioa  of  a  convejance  cerates  as  con- 
stractive  notice  to  all  sabeequent  porchaaers  of  any  estate,  legal  or  eqoi- 
table,  in  the  same  property.    Bat  it  is  not  to  be  onderstood  of  all  deeds 
and  conveyances,  which  may  be  de  fade  registered ;  bat,  of  sach  only  as 
are  aothorized  and  required  by  law  to  be  registered,  and  are  doly  regis- 
tered in  compliance  with  law.    If  they  are  not  aathorized  or  required  to 
be  regLrtered,  or  the  registry  itself  is  not  in  compliance  with  the  ftiw,  the 
act  of  registration  is  treated  as  a  mere  nullity ;  and  then  the  subsequent 
purchaser  is  affected  only  by  such  actual  notice  as  would  amount  to  a 
fraud."    See  4  Kent  Com.  178, 180 ;  Johnson  v.  Stagg,  2  Johns.  Rep.  510 ; 
Evans  v.  Jones,  1  Yeates,  173;  ^uUz  v.  Moore,  1  McLean,  520;  TOton  v. 
AMiter,llShepl.29;  Bo/es  v.  iVor^oss,  14  Pick.  Rep.  224 ;  jEfinster  v.  .Fbrt- 
ner,  2  Binn.  Rep.  40 ;  Prost  v.  Beekman,  1  John.  Ch.  Rep.  300 ;  ParkhMrst 
V.  Alexander,  1  Johns.  Ch.  Rep.  304 ;  McMuhan  v.  Orifing,  3  Pick.  149 » 
Jackson  v.  Sharp,  9  Johns.  163 ;  Corliss  v.  CorUss,  8  Verm.  Rep.  373 ;  Bo- 
^ersv.  Jon^i,  8  N.H.  Rep.  264;  P(>rf«r  v.  C^fe,  4  Qieenl.  20;  jB^frs  v.  ITatP- 
Uy,  2  Conn.  Rep.  469 ;  Garwood  v.  Garwood,  4  Halst.  Rep.  193 ;  Stroud  v^ 
LockhaH,  4  Dall.  153.    To  ascertain  which  of  several  deeds  executed  on 
the  same  day,  takes  precedence,  the  court  will  inquire  into  the  fractional 
parts  of  a  day.    Lemon  v.  Stoats,  1  Cow.  Rep.  592.    If  the  deed  is  made  by 
two,  but  is  acknowledged  by  one  only,  it  is  held  to  be  only  presumptive 
notice,  and  not  conclusive  on  subsequent  mrchasers.    Shaw  v.  Poor,  6 
9ick.  Rep.  86.    This  rule  applies  also  to  subsequent  attachments  of  the 
land,  under  process  of  law.    Priest  v.  Rice,  1  Pick.  164 ;  Dixon  v.  Doe,  1 
Smed.  &  Marsh.  70.    The  notice  must  be  of  a  deed  actually  made ;  know- 
ledge of  an  intended  conveyance,  or  of  a  treaty  of  purchase,  even  though 
the  deed  of  conveyance  13  in  making,  is  insufficient.     Warden  v.  AdaoiSf 
15  Mass.  Rep.  233 ;  Cnshing  v.  Burd,  4  Pick.  252.    The  open,  and  visible 
possession  and  improvement  of  land  by  a  grantee  whose  deed  is  not  re- 
gistered, is  presumptive  evidence  of  notice  to  all  persons  of  the  existence 
and  extent  of  his  title  or  claim ;  but,  it  is  not  equivalent  to  the  registra- 
tion of  his  deed ;  for  registration  is,  in  itself,  constructive  and  conclusive 
notice,  not  to  be  controverted,  except  where  actual  guilt  is  charged  criwur- 
naliter.    But  possession,  though  generally  satisfactory  evidence  of  notice, 
may  be  rebutted  by  counter  proof:  as  where  a  lessee  already  in  posses- 
sion receives  a  deed  of  conveyance  in  fee,  which  is  not  registered ;  or, 
where  one  tenant  in  common,  in  actual  possession  and  pernancy  of  pro- 
fits, receives  a  deed  from  his  co-tenant,  who  has  never  occupied  the  land^ 
See  2  Powell  on  Mortgages,  ch.  14,  p.  561 ;  4  Kent  Com.  179 ;  Bewes  v. 
Wiswell,  8  Greenl.  Rep.  94 ;  McMechan  v.  Grifing,  3  Pick.  149 ;  Mathews 
V.  Demeritt,  9  Shepl.  312 ;  ScoU  v.  GaOaher,  14  Serg.  6l  Rawle,  333.    If  a 
party  claims  by  two  titles,  and  places  but  one  of  them  on  the  registry,  his 
possession,  if  it  is  consistent  with  the  recorded  title,  is  not  notice  of  the 
other.    Plumer  v.  Robertson,  6  Serg.  &,  Rawle,  179;  Woods  v.  Parmer,  7 
Serg.  do  Rawle,  382.    The  registration  of  a  deed  defectively  executed,  is 
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IStainhridge,{e)  intimating  a -doubt  whether  a  general  ^^p-  ^^- 
*notice  of  title  is  sufficient,  and  whether  it  is  not  neces- 

{e)  3  Ves. ;  see  p.  486. 

• 

not  notice.  Troop  v.  Haight,  1  Hopk.  61 ;  Frost  v.  Beekman,  1  Johns.  Ch. 
Rep.  300 ;  Carter  y.  ChampioHj  8  Conn.  Rep.  549.  ifotiee  to  the  atUching 
ofllcer,  or  to  the  debtor,  is  not  deemed  notice  to  the  creditor,  even  though 
it  be  communicated  to  him  after  the  attachment,  and  before  the  land  is 
taken  in  execution ;  for,  his  title  commenced  by  the  attachment,  and  they 
were  not  his  agenU.  Stanley  v.  Perley,  5  Qreenl.  Rep.  369 ;  Coffin  v.  i?ay, 
1  Met.  Rep.  312.  Whatever  is  sufficient  to  put  a  person  on  inquiry  is 
considered,  in  equity,  as  conveying  notice.  Sigottmey  v.  Afi^nn,  7  Conn. 
Rep.  324 ;  Booth  v.  Bamum,  9  Conn.  Rep.  286 ;  Peters  v.  Goodrich,  3  Conn. 
Rep.  146 ;  Pitney  v.  Leonard,  1  Paige,  461 ;  Hawley  v.  Cramer^  4  Cowen, 
717.  In  what  cases  the  registry  of  a  deed  is  constructive  notice.  McNeil 
V.  Magee,  5  Mason,  244.  The  registry  of  a  deed  or  paper,  not  duly  or 
legally  recorded,  is  not  constructive  notice.    lb. 

The  rules  that  a  purchaser  is  in  equity  chargeable  with  constructive 
notice  of  facts  and  circumstances  which  came  to  the  knowledge  of  his 
attorney,  or  agent  for  the  purchase,  or  in  the  examination  of  the  title,  and 
that  notice  of  a  deed,  is  a  constructive  notice  of  the  contents  thereof,  do 
not  apply  to  controversies  between  the  vendor  and  purchaser  in  relation 
to  their  own  rights.  These  rules  as  to  constructive  notice,  are  only 
adopted  by  the  court  of  chancery,  for  the  protection  of  the  prior  equital^le 
rights  of  third  persons,  against  subsequent  purchasers  who  claim  in  hos- 
tility to  such  rights.  Champlin  v.  Layton,  6  Paige,  189.  A  mortgagee 
was  told  that  a  person  was  drawing,  or  about  to  draw  another  mortgage 
on  the  same  property,  and  on  another  occasion  he  stated  to  a  party  in- 
terested that  he  had  examined  the  clerk's  office,  dw.,  and  that  he  had  fre- 
quently transactions  with  the  morgagor,  whose  embarrassments  were 
notorious.  Hdd  that  these  facts  are  sufficient  to  affect  him  with  notice, 
or  at  least,  to  repel  his  claim  of  a  right  to  tack  subsequent  advances 
to  his  mortgage  debt  AveriU  v.  OtOhrie,  8  Dana,  82.  The  registra-  ^ 
tion  of  a  second  mortgage  which  passes  only  the  equity  of  redemption 
does  not  operate  as  notice.    lb.    A  purchaser  from  a  mortgagor,  whh  \ 

notice,  cannot  claim  a  title  by  possession,  against  the  mortgagee.  The 
mortgage  being  recorded,  is  legal  notice.  TAayer  v.  Grgmer,  V  M'Cord's 
Ch.  Rep.  395.  A  derivative  purchaser  with  notice,  is  protected  by  the 
want  of  notice  in  him  under  whom  he  claims.  Cwrtis  v.  Lunn,  6  Munf. 
42;  LacyY.  m2J<^7l, 6 Munf.  313 ;  LindseyY. Rankin, ^'B\h\i,AS^\  Bum- 
pus  V.  Plainer,  1  Johns.  Ch.  Rep.  213 ;  3fNiU  v.  Logan,  Litt.  Scl.  Ca.  69 ; 
Hagthorp  V.  Hook's  admW.,  1  Qill  db  Johns.  273.  A  vendee  with  notice  of 
a  prior  equity,  holds  subject  to  that  equity.  Yoder  v.  Swope,  3  Bibb,  204. 
A  final  decree  is  not  notice  to  a  purchaser.  Turner  v.  Crebill,  1  Ham- 
mond, 374.  The  possession  of  a  tenant  is  notice  to  a  purchaser  of  the 
reversion,  of  the  actual  interest  of  the  tenant,  and  of  the  extent  of  that 
interest;  and  the  purchaser  is  bound  to  admit  every  claim  of  the  tenant, 
which  he  could  enforce  against  the  vendor.    Chetferman  v.  Gardner,  4 
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ctop-xv.  sary  to  specify  the  instroment  aoder  which  the  claimant 
18  entitled. 

Johns.  Ch.  Rep.  39.  Though  a  parchaaer  at  a  public  sale  be  chargeable 
vith  notice,  yet  a  bonajide  purchaser  under  him  is  not  affected  by  his  no- 
tice. Dmartd  v,  Wynkoop,  3  Johns.  Ch.  Rep.  147.  Whatever  is  suffi- 
cient to  put  the  par^aser  upon  inquiry  is  good  notice  in  equity.  Thus 
where  a  bill  was  filed  against  a  trustee,  enjoining  him  from  selling  cer- 
tain lands,  of  which  the  description  in  the  bill  was  general,  as  of  lands  in 
a  certain  patent,  held,  that  the  vendee  who  had  bought  prior  to  the  filing 
of  the  bill,  and  given  a  bond  and  mortgage  to  the  trustee  for  the  purchase 
money,  became  chargeable  with  notice  of  the  trust.  Green  v.  Sdtter,  4 
Johns.  Ch.  Rep.  47.  IVhere  an  equitable  charge  upon  the  land  devised, 
is  created  by  the  will  of  the  testator,  a  subsequent  purchaser  from  the  de- 
visee, who  is  obliged  to  make  title  to  the  premises  through  the  will,  has 
constructive  notice  of  the  charge,  and  takes  the  land  subject  thereto. 
JMbrru  V.  Flf^  7  Paige,  421.  A  plea  of  knui  Jide  purchaser,  without  no- 
tice, must  aver,  not  only  a  want  of  notice  at  the  time  of  the  purchase,  bnt 
also,  at  the  time  of  its  completion,  and  the  payment  of  the  money.  The 
money  must  have  been  actually  paid  before  notice.  Thonuu  v.  OraAam, 
Walker's  Ch.  Rep.  117.  It  is  not  enough  that  the  party  has  secured  the 
Money;  he  must  have  paid  it,  or  become  bound  in  such  a  way  that  chan- 
cery could  not  relieve  him  from  the  payment  of  it.  lb.  Actual  notice  to 
the  master  of  a  boat,  of  a  lien  upon  it,  by  the  service  of  process  of  seques- 
tration, is  constructive  notice  to  the  owners.  And  though  they  may  have 
f  urohased  after  the  accrual  of  the  lien,  so  far  as  the  purchase-money  re- 
laains  unpaid,  at  the  time  of  the  service  of  the  process  they  will  be  as 
much  bound  by  that  notice  as  they  would  have  been  by  notice  before  their 
purchase.  Yet  if  Ihey  were  purchasers  under  a  valid  decree  in  favor  of 
creditors  who  had  no  notice  a(  the  lien,  as  (hose  creditors  would  not  be 
lx>tuid  by  it,  and  the  purchasers  under  that  decree,  would  be  subrogated  to 
their  rights,  those  purchasers  would  not  be  affected  by  the  lien,  or  any 
notice  they  may  have  had  of  it.  Case  et  al,  v.  WooUf,  6  Dana,  19.  An 
equitable  title  to  land  will  prevail  in  chancery  against  the  legal  title  ac- 
g  quired  by  a  purchaser  under  execution,  who  had  notice  of  the  equity  be- 
fore his  purchasej  but  his  purchase  might  perhaps  relate  back  to  the 
•  lime  of  the  levy,  or  even  to  a  time  when  the  lien  on  the  land  accrued  by 

^  force  of  the  execution.    The  act  concerning  conveyances  relates  to  the 

legal  title  only  leaving  the  equities  untouched.  It  takes  from  (he  holder 
of  an  unrecorded  deed  his  legal  priority,  acd  leaves  him  without  any  ad- 
vantage over  the  general  creditor ;  but  the  omission  to  record  the  deed 
does  not  impair  the  grantor's  equity.  Morton  v.  Robards,  4  Dana,  25R. 
Held  by  the  court,  that  if  a  creditor  comes  to  enforce  his  judgment  he 
has  notice  of  an  unrecorded  deed,  such  notice  may  be  sufficient  to  pre- 
serve the  superiority  of  the  equity  evidenced  by  the  deed,  though  he  had 
no  notice  of  it  when  his  debt  was  contracted.  lb.  A  co-proprietor  of 
real  property  derived  under  the  same  title  as  the  other  proprietors,  is  pre- 
sumed to  have  full  knowledge  of  the  objects  and  purposes,  and  trusts  at- 
tached to  the  original  purchase,  and  for  which  it  is  then  held  for  their 
common  benefit.    Oliver  v.  Piatt ^  3  Howard,  333.    The  defendant  R.  hav- 
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;  Perhaps  all  these  points  should  be  cautiously  acted  on  ^'p-  ^^- 
in  practice ;(/)  it  is  one  thing  to  say  that  mere  '' flying 
reports"(g')  are  not  notice,  and  another  to  affirm  that  a 
purchaser  could  not  be  afiected  by  a  deliberate  and  par- 
ticular statement  of  an  adverse  elaim  unless  made  either 
by  or  on  behalf  of  the  claimant  *,  nor  does  there  seem  to 
be  any  reason  why,  where  notice  has  been  given  to  the 
purchaser  prior  to  the  commencement  of  the  treaty,  the 
court  should  not  consider  whether,  (as  in  the  ease  of  an 
$^nt  or  solicitor,  such  notice  must  not  haYe  been  present 
to  his  mind  during  the  treaty ;  of  the  case  cited  by  Sir 

(/)  See,  as  to  the  first  and  third,  Butcher  v.  SUipdy^  1  Yerzu  363  ^  and 
Fry  y.  Porter,  1  Mod.  311. 
(g)  Goulds.  147. 

iug  a  mortgage  on  an  estate  entered  inio  articles  for  the  purchase  of  the 
premises;  and  entered  into  possession.    The  mortgagee  soon  after  left  the 
country ;  and  the  plaintifiT  having  received  a  deed  from  the  mortgagee, 
the  question  arose  whether  Robertson's  claim  under  the  articles,  ought  to 
be  postponed  to  that  of  the  plaintiff!    There  were  two  points  on  which  - 
the  cause  turned.    1.  Had  the  plaintiff  notice  oC  the  defendants  agreei- 
rnent ;  and  the  charge 'to  the  jury  was,  that  the  possession  of  R.  amounted 
to  constructive  notice  of  the  agreement.    3.  Were  the  articles  rescinded 
by  his  proceedings  on  scire  facias,  declaring  that  he  held  under  the  mort- 
gage.   The  court  granted  a  new  trial,  (m  the  ground  of  error  in  the  charge, 
in  respect  to  etmst/rudive  notice.    The  possession,  was  a  circumstance  for 
the  jury,  but  was  not  ipso  facto,  a  legal  presumption  of  notice.    The  point 
on  which  the  case  should  have  been  submitted  to  the  jury,  was  whether 
actual  noHce  of  the  articles  of  agreement,  was  given  to  the  plaintiff.    If 
the  plaintiff  knew  that  fact,  which  anxmnled  in  equhy  to  a  sale  to  R.  he 
should  not  have  purchased :  if  he  went  on,  with  notice  to  purchase,  it  was 
at  his  peril.    Plwner  v.  Bobertson  et  al.,  6  Serg.  Sl  Rawle,  179. 

Where  the  attorney  who  had  directions  to  obtain  an  assignment  of  a 
mortgage,  had  been  informed  generally,  of  a  prior  mortgage,  but  could 
find  no  registry,  except  the  registry  of  an  assignment  of  the  mortgagor's 
interest  in  book  of  deeds ;  held  that  this  was  not  sufficient  notice.    The 
fact  alone,  was  not  enough  to  put  a  party  on  inquiry.    The  court  said, 
the  notice  may  ha^e  answered  to  put  a  person  on  inquiry,  in  a  case  where 
that  species  of  notice  is  sufficient ;  but  to  supply  the  place  of  a  registry, 
the  law  proceeds  a  step  farther ;  for  if  the  second  mortgage  is  not  regis-      *       * 
tered  as  bona  fide,  because,  in  consequence  of  notice,  it  is  tainted  with 
fraud,  that  imputation  must  be  supported  by  clear  evidence.    The  registry 
of  an  absolute  conveyance,  which  the  attorney  foimd  was  not  sufficient, 
because  here  the  claim  is  in  the  nature  of  a  mortgage,  in  consequence  of 
the  defeasance  that  accompanied  it.    It  was  therefore  not  sufficient,  notice 
of  a  mortgage.    Jackson  v.  Valkenburgk,  8  Cowen,  Rep.  260. 
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^*p-  ^^'  E.  Sugden  in  support  of  the  unqualified  propo8ition(A)  it 
may  be  remarked,  that  considering  its  date,(t)and  the 
cautious  character  of  the  Judge,  (Lord  Keeper  Coventry,) 
an  unwillingness  to  do  anything  which  might  be  construed 
into  a  breach  of  parliamentary  privilege  may  have  infiu-* 
enced  the  decision ;  which  was,  that  a  Member  of  the 
House  of  Commons  was  not  to  be  considered  as  affected 
with  notice  of  what  came  to  his  knowledge  as  parliament 
tary  business  within  the  walls  of  the  house. 

So,  the  doctrine  hinted  at  in  Jolland  v.  Staifikridge^ 
seems  to  be  at  variance  with  a  later  case  where  it  was 
held  that  a  purchaser,  having  notice  that  A.  had  a  judg- 
ment or  warrant  of  attorney  affecting  the  estate,  was 
bound  in  equity,  although  th^  incumbrance  was  in  fact  a 
mortgage  ]{k)  so,  a  general  recital  in  a  deed  that  there 
were  mortgages  on  the  estate,  has  been  held,  by  Lord 
r*4041      Langdale,  *to  amount  to  notice  of  a  mortgage  not  specified 

in  such  deed.(/) 
^|!h^^!ij-.       It  seems  probable  that  a  purchaser,  having  notice  of  an 
Do^of      executory    instrument, — (0.  g.,    marriage    articles,) — of 
^doubtful    doubtful  meaning,  would,  as  a  general  rule,  be  bound  to 
take  notice  of  the  construction  which  would  be  put  upon 
it  by  a  court  of  equity ;  and  must,  therefore^  see,  that  any 
instrument  which  may  have  been  executed  in  pursuance 
thereof,  and  which  is  material  to  the  title,  has  been  framed 
in  accordance  with  such  construction  :(m)  but,  where  a 
long  period  has  elapsed  since  the  sale,  the  court  may  de- 
cline to  fix  upon  a  purchaser  a  difiicult  construction  of  a 
I     doubtful  instrument,  although  it  might  have  granted  re- 
lief as  between  the  parties  thereto  if  there  had  been  no 
sale.(n) 
coMtrucUve      Con^tructlvc  notice,  (which,  in  its  general  effects,  is 

noiioB— 

auofc  of.      similar  to  actual  notice,)(o)  has  been  defined  to  be,  ^  evi- 

(A)  East  GHmsted  case^  Duke's  Charitable  Uses,  640. 
^       "    (i)  A.  D.  1633. 

(A)  Taylor  v.  Baker ^  5  Pri.  306 ;  and  see  1  Ha.  58. 
{l)  Farrow  v.  Rees,  4  Beav.  18;  and  see  Lacey  v.  Ingle^  2  Ph.  413  j 
•Gibson  V.  IngOj  6  Ha.  124. 

(m)  See  Sag.  1060 ;  Davies  v.  DavieSj  4  Beav.  54. 
(n)  T^nnpson  v.  Simpsonj  1  Dru.  dt  War.  459. 
(0)  Sheldon  v.  CoZj  Amb.  696. 
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dence  of  notice,  the  presumptions  of  which  are  so  violent  chap.  xiv.  i 
that  the  court  will  not  allow  even  of  its  being  controvert- 
ed :"(p)  this,  perhaps,  scarcely  conveys  a  satisfactory 
notion  of  the  nature  of  the  doctrine ;  the  reported  decisions 
upon  which,  it  is  submitted,  clearly  show,  that  construc- 
tive notice  is  often  held  to  exist  in  the  absence  of  any 
idea  by  the  court  of  the  existence  of  actual  personal  know- 
ledge ;  if,  for  instance,  a  purchaser,  having  notice  of  a 
deed  as  being  one  which  affects  the  property,  is  induced 
to  rely  upon  the  vendor's. representation  as  to  its  contents, 
the  court  will  hold  him  bound  by  those  contents,  even  al- 
though it  were  satisfactorily  shown  from  the  nature  of 
the  transaction  that  he  placed  implicit  and  bona  fide  con- 
fidence *in  the  good  faith  of  the  vendor  \{q)  so,  in  Jackstm  [*4061 
V.  Rowe^{r)  Sir  John  Leach  says,  <<  although  he,  (the  pur* 
chaser,)  may,  in  fact,  have  been  ignorant  of  the  settle- 
ment, yet,  in  equity,  he  must  be  fixed  with  all  the  know- 
ledge which  it  was  reasonable  he  should  acquire  :"  con- 
structive notice  may,  perhaps,  be  rather  considered  to  con- 
sist in  those  circumstances  under  which  the  court  con- 
cludes, either  that  the  party,  (personally  or  through  his 
agent,)  has  fraudently  abstained  from  acquiring  actual 
notice,  or  has  been  guilty  of  such  negligence  in  not  avail- 
ing himself  of  the  means  of  acquiring  it,  as,  if  permitted, 
might  be  a  cloak  to  fraud,  and  which,  therefore,  the  com- 
mon interests  of  society  require  should,  in  its  consequences, 
be  treated  as  equivalent  to  actual  notice :  what  degree  of 
negligence  is  sufficient  for  this  purpose  remains  to  be  con- 
sidered. 

In  a  recent  case,  before  V.  C.  Wigram,  it  was  asserted  Propoiitiont 
by  the  court,  that  the  cases  in  which  constructive  notice  J^nSrSu?* 
has  been  established  resolve  themselves  into  two  classes ;  ^^^^ 
first,  cases  in  which  the  party  charged  has  had  actual 
notice  that  the  property  in  dispute  was,  in  fact,  charged, 
incumbered,  or  in  some  way  affected ;  and  the  court  has, 
thereupon,  bound  him  with  constructive  notice  of  facts 
and  instruments  to  a  knowledge  of  which  he  would  have 

{p)  2  Anstr.  438;  and  see  Sug.  1041. 
\q)  See  1  Phill.  253. 
(r)  2  Sim.  &  St.  475.  • 
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*  ^**^  ^^'  been  led  by  an  inquiry  after  the  chaige,  incambranoe,  or 
other  ciicamstance  afiecting  the  property,  of  which  be 
had  actual  notice;  and,  secondly,  cases  in  which  the 
court  has  been  satisfied,  from  the  evidence  before  it,  that 
the  party  charged  has  designedly  abstained  from  inquiry, 
for  the  very  purpose  of  avoiding  notice  d(s)  and,  in  a  later 
case,  the  Y.  C,  with  reference  to  his  previous  judgment, 
repudiates  the  notion,  (which  had  been  attributed  to  him,) 
"  that  there  may  not  be  a  degree  of  negligence  so  gross 
that  a  court  of  equity  may  treat  it  as  evidence  of  fraud — 
[*406]  *impute  a  fraudulent  motive  to  it — and  visit  it  with  the 
consequences  of  fraud,  although  (morally  speaking)  the 
party  charged  may  be  perfectly  innocent ;"  and  further 
remarks,  ^'  Neglience,  as  I  understand  the  term,  supposes 
a  disregard  of  some  fact  known  to  the  purchaser,  which 
at  least  indicated  the  existence  of  that  fact,  notice  of  which 

the  court  imputes  to  the  purchaser."(0 

m  eapAbto       The  propositions  of  the  Y.  C.  seem,  however,  scarcely 

-itnbu.     to  provide  for  those  cases  in  which  a  purchaser  is  affected 

with  constructive  notice,  not  through  his  personal  know- 

NmMff-     ledge  of  any  fact  leading  him  to  actual  notice,  but  by  his 

^Jct  of       neglect  of  the  usual  and  recognized  means  for  acquiring 

*<'*^'        such  knowledge  or  notice  ;  for  instance,  a  public  act  of 

parliament  is  notice  to  all  the  world  ;(te)  so  is  a  lispenr 

dens,{w)  if  registered  under  the  act  of  2  Yict.  c.  lL,(:r)  or 

a  deed  or  will  registered  in  a  register  county  or  entered  on 

court  rolls  (if  the  purchaser  search  over  the  period  within 

(i)  Jo7i€S  y.  Smithy  1  Ha. ;  see  p.  55. 

(0  FTerf  V.  jBeui,  2  Hare,  257,  259. 

(«)  Sug.  1044 ;  although  it  be  a  local  Act,  Barraud  v.  Arckefj  2  Sim. 
433 ;  S.  C,  2  Ross.  Sl  Myl.  751.  Qiusre,  as  to  a  private  Act  made  pub- 
lic ;  Sug.  ubi  supra. 

(w)  Ibid. 

(z)  See  sect.  7.  But  it  is  said  to  be  only  notice  of  what  is  charged  on 
the  bill,  and  not  of  equities  which  may  possibly  arise  out  of  the  matters 
in  question  in  the  suit ;  see  SJuUcrois  v.  Dixon^  5  Jarm.  Conv.  by  S.  493 ; 
but  see  Jenmngs  v.  Bondf  2  J.  dt  L.  720,  et  qtuere.  An  administration 
suit  is  a  <ts  pendens  as  respects  estates  sold  under  the  decree ;  Drew  v.  Earl 
of  Norbury,  3  J.  do  L.  267  \  filing  of  the  bill,  and  not  service  of  the  sab- 
poena,  is  the  commencement  of  a  lis  pendens,  S.  C. 
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which  the  instrument  is  registered(y)  or  the  entry  is  made ;)  <^P'  ^^' 
or  a  judgment  entered  at.  the  Common  Pleas,  if  the  pur- 
chaser search  the  register ;  so,  if  a  purchaser,  without  any 
fraudulent  intention,  (the  absence  of  which  might  be 
evidenced  by  his  payment  of  a  full  price  for  the  property,) 
were  to  accept  a  conveyance  without  any  previous  inves- 
tigation of  title,  relying  on  the  mere  assurance  of  the  ven- 
dor that  he  was  absolute  owner,  he  would,  nevertheless, 
be  held  to  have  constructive  notice  of  any  Mefect  appear-  ['407 J 
ing  on  the  title  \{z)  although  he  could  be  scarcely  said  to 
have  actual  notice  of  any  fact  indicating  the  existence  of 
such  defect 

To  consider,  however,  the  cases  falling  within  the  rules  JJJSHJ^o. 
laid  down  by  V.  C.  Wigram,  and  which,  with  the  above  {JSajIur 
exceptions,  seem  to  comprise  the  authorities  on  the  sub-  suumral^ 
ject ;  it  has  been  held,  that  notice  of  a  post-nuptial  and  n^fclV  ^* 
apparentlv  voluntary  settlement  is  constructive  notice  of  ^uuid 

iDstruniMili> 

the  ante-nuptial  agreement  on  which  it  is  founded  ;(a)[i] 
that  actual  notice  to  a  purchaser  of  an  instrument  as  one 
affecting  the  estate,  is  constructive  notice  of  all  instru- 
ments to  which  an  examination  of  the  first  would  have 
led  him  ;(6)  even  although  such  prior  instruments  are  not 

(y)  Hodgson  v.  Deaiif  2  Sim.  db  St.  231 ;  see,  as  to  the  extent  to  which 
a  memorial  is  notice,  Rochard  y.  Pulton,  1  J.  &  L.  413. 

(^)  See  Lord  Lyndharst's  remarks  on  Jackson  r.  JRowe,  in  1  Phill.  255 ; 
and  see  to  the  same  effect  Sir  J.  Wigram's  remarks  in  Neesom  v.  Garkson^ 
2  Ha.  173,  and  West  y.  Rnd,  2  Ha.  260. 

(a)  Ferrars  v.  Cherry,  2  Vern.  384 ;  as  to  the  authority  of  the  case,  which 
has  been  questioned,  see  Mr.  Raithby's  note,  3d  ed. 

{b)  Coppin  V.  Femyhough,  2  Bro.  C.  C.  291 ;  Bisco  v.  Earl  of  Banbury, 
1  Ca.  in  Chan.  287,  291 ;  Tanner  v.  Florence,  ib.  259, 260 ;  Davies  v.  Tho- 
mas, 2  Y.  &  C.  234 ;  (where  however  it  was  also  held  that  notice  of  a  prior 

[1]  In  the  case  here  cited,  it  was  held,  that  although  a  settlement  was 
apparently  voluntary,  and  made  after  marriage,  yet  if  the  purchaser  had 
notice  of  the  settlement,  and  it  prove  to  have  been  made  in  pursuance  of 
articles  before  marriage,  he  would  be  bound  by  it,  and  could  not  protect 
himself  by  a  prior  legal  estate,  as  he  ought  to  have  inquired  of  the  wife's 
relations,  who  were  parties  to  the  deed,  whether  it  was  voluntary,  or  made 
parsbant  to  an  agreement  before  marriage.  But  Lord  Hardwicke  denied 
the  authority  of  the  case,  and  said  he  inclined  to  think  it  was  left  uncer- 
tain on  the  face  of  the  settlement,  whether  it  was  made  before  marriage  or 
not. 


«: 
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<*«p-  ^^-  actually  recited,  but  there  is  only  a  recital  that  the  pro- 
perty is  subject  to  limitations  which,  in  fact,  correspond 
with  the  limitations  thereby  created  ;(c)[2J  so,  a  recital  that 
the  property  was  held  upon  such  trusts  for  the  use  of  A., 
B.  and  C,  (parties  to  the  conveyance,)  <<  for  such  estates 
in  possession,  reversion,  or  remainder,  as  they  became 
entitled  to  after  the  death  of  D.,"  was  held  to  be  notice  of 
prior  trusts  in  favor  of  other  parties  which  would  have 
been  discovered  by  an  examination  of  the  instrument 
creating  the  trusts  which  were  referred  to  in  the  reci- 
tal ;(<2)[3]  so,  notice  of  an  equitable  claim,  as  affecting  an 

[*408]  unspecified  portion  of  the  property,  *is  notice  of  the  claim 
as,  in  fact,  affecting  the  entirety.(e) 

conveyance  and  of  the  then  vendor's  title  was  notice  of  his  lien  for  unpaid 
purchase  money,  on  which  point  the  decision  cannot  it  would  seem  be  sup- 
ported ;  see  Sug.  879 ;)  and  BuUer  v.  Lord  Portarlington^  1  Dru.  &  War. 
90;  and  see  cases  cited  supra,  n.  (z.) 

{c)  Neesom  v.  Clarkson,  2  Hare,  163 ;  see  p.  165. 

{d)  Malpas  V.  Ackland,  3  Russ.  273. 

(e)  AU.'Gen.  v.  Flint,  4  Ha.  147. 

[2]  In  all  cases  where  a  purchaser  cannot  make  out  a  title  but  by  a  deed 
which  leads  him  to  another  fact,  whether  by  description  of  the  parties,  re- 
cital, or  otherwise,  he  will  be  deemed  conusant  thereof;  for  it  was  crassa 
negUgentia  that  he  sought  not  after  it.  See  Willis  v.  Butcher,  2  Binn. 
Rep.  466 ;  Irvine  v.  Campbell,  6  Binn.  119. 

If  a  man  agrees  to  purchase  under  limitations  in  a  deed,  which  makes 
it  necessary,  upon  that  transaction,  for  him  to  look  into  that  deed,  and 
that  deed  contains  recitals  of  judgments  affectLDg  the  lands  he  had  so 
agreed  to  purchase,  he  is  bound  by  those  judgments,  for  he  had  a  right  to 
see  the  whole  deed  under  which  he  purchased,  and  therefore  must  be 
taken  to  have  seen  the  whole,  and  must  consequently  be  presumed  to  have 
taken  notice  of  every  thing  contained  in  it,  affecting  his  purchase.  See 
M(nris  v.  Va^ideren,  1  Dall.  Rep.  64,  67. 

Where  a  second  purchaser  had  read  a  prior  deed  of  conveyance  for  the 
purpose  of  giving  his  opinion  as  to  the  form  of  it,  the  court  considered  that 
they  were  bound  to  consider  him  as  having  knowledge  of  all  the  contents 
of  the  deed,  not  being  at  liberty,  as  a  jury  was,  to  draw  a  different  infer- 
ence.   Farnswortk  v.  Childs,  4  Mass.  Rep.  637. 

[3]  A  conveyance,  wi*h  a  recital  of  the  intent  of  the  purchase,  is  a  con- 
veyance with  notice,  and  the  grantee  will  take  the  estate,  subject  to  the 
trusts  implied,  as  well  as  expressed.  Cuyler  v.  Bradt,  2  Caines'  Cas.  in 
Error,  326.  But  a  purchaser  of  A.  a  trustee,  is  not  chargeable  with  notice 
of  a  trust,  by  means  of  the  registry  of  the  deed  from  B.  to  C,  reciting  that 
A.  had  executed  a  declaration  of  the  trust.  Murray  v.  BaUou,  1  Johns. 
Ch.  Rep.  566. 
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So,  notice  of  the  land  being  in  the  occupation  of  a  per-  chap.  xv. 
son  other  than  the  vendor,  has  been  held  to  be  notice  of 
the  occupier's  equities ;(/)  even  of  an  agreement  for  the 
sale  to  him  of  the  fee  simple  ;(§•)  but  this  has  always 
been  considered  an  extreme  case,(A)  and  the  doctrine  of 
it  has  not  been  extended. 

So,  notice  of  the  legal  estate  being  outstanding,  is  no- 
tice of  the  trusts  on  which  it  is  held  ;(i)  and  notice  that 
the  title  deeds  are  in  the  possession  of  a  third  party,  is 
notice  of  any  charge  he  has  upon  the  property  ;(yfc)  so 
notice  that  the  title  is  a  mortgage  title,  seems  to  be  notice 
of  any  dealings  by  the  mortgagee  with  the  mortgagor 
which  may  have  kept  alive  the  equity  of  redemption.(Z)[l] 

(/)  Allen  v.  Anthony,  1  Me.  282 ;  Taylor  v.  Stibbert,  2  Ves.  jun.  437, 
430  i  Hiem  v.  MiU,  13  Ves.  120 ;  Meuz  v.  MaUlnf,  2  Sw.  281. 

(g)  Daniels  v.  Davison,  16  Ves.  249  j  17  Ves.  433  and  Douglas  v.  WkU- 
terwronge,  16  Ves.  254,  cited. 

(A)  Per  V.  C.  Wigram,  1  Ha.  62;  and  see  2  Ross  &  M.  629,  and  Sag. 
1053  J  but  see  also  Penny  v.  WaUs,  1  Mac  &  G.  150. 

(i)  Anon.  Freem.  Ch.  Rep.  137. 

{k)  Hiem  v.  MiU,  13  Ves. ;  see  p.  122  j  Dryden  v.  Prost,  3  Myl.  &  Cr. 
670;  and  see  1  Ha.  61 ;  WortMngton  v.  Morgan^  16  Sim.  547;  see  Sug. 
1055. 

(0  See  Hansard  v.  Hardy,  18  Ves. ;  see  p.  462. 

« 

[1]  Where  a  man  has  sufficient  information  to  lead  him  to  a  fact,  he 
shall  be  deemed  conusant  of  it.  See  Sterry  v.  Arden,  1  Johns.  Gh.  Rep. 
267;  QreenY.  Slayter,4  Johns.  Ch.  Rep.  38;  Willis  v.  Bucher,  2  Binn. 
466;  Deyv.  Dunham,  2  Johns.  Gh.  Rep.  182;  S.  C.  on  appeal,  15  Johns. 
Rep.  555.  Therefore  if  a  man  knows  that  the  legal  estate  is  in  a  third 
person,  at  the  time  he  purchases,  he  is  bound  to  take  notice  what  the  trust 
is.  So,  notice  that  the  tide  deeds  are  in  another  man's  possession,  may 
be  held  to  be  notice  of  any  equitable  claim  which  he  may  have  on  the 
estate,  and  as  a  security  for  which  he  held  the  deeds.  The  mere  circum- 
stance of  leaving  the  title  deeds  in  the  hands  of  the  mortgagor,  is  not,  of 
itself,  sufficient  evidence  of  fraud,  so  as  to  postpone  the  first  mortgagee, 
to  a  second  mortgagee,  who  has  taken  the  title  deeds,  without  notice  of  the 
first  mortgage.  Berry  v.  Mutual  Ins.  Co.,  2  Johns.  Ch.  Rep.  603.  So 
where  a  demise  is  made  of  a  leasehold  estate,  by  way  of  mortgage,  it  is 
unnecessary  to  deliver  the  lease  itself  to  the  mortgagee ;  and  the  posses- 
sion of  it  by  the  mortgagor,  is  no  evidence  of  fraud ;  because  the  registry 
act,  requiring  the  registry  of  mortgages,  efiectually  secures  the  rights  of 
subsequent  purchasers  and  mortgagees,  against  fraud.  Johnson  v.  Stagg, 
on  appeal,  2  Johns.  Rep.  510. 

Notice  that  part  of  the  estate  was  in  possession  of  a  tenant  has  been 
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^^P-^^V      So,  where  a  person,  entitled  only  for  life,  represented 

heUu^Sfre  ^^at  shc  WHS  seized  in  fee,  and  conveyed  as  if  so  seized,  a 

fi^which   person  claiming  under  her  for  valuable  consideration  was 

iMTe'teowiL  held  to  be  affected  with  notice,  the  settlement  being  the 

only  document  under  which  she  could  claim  the  estate  ;(m) 

and,  as  observed  by  Lord  L3rndhurst,(n}  no  one  could  find 

fault  with  that  decision ;  for  either  the  party  did  or  he  did 

not  investigate  the  title ;  if  he  did  not,  he  was  guilty  of 

great  negligence ;  if  he  did,  he  must  have  seen  that  the 

party  conveying  to  him  had  only  a  life  estate ;  so  a  les- 

[•409]      8ee,(o)  *or  a  sub  lessee,(p)  has  notice  of  the  title  of  the 

(m)  Jackson  v.  Rowe,  2  Sim.  &  St. 472  and 475;  and  see i?M^y  y.  Wil- 
liamSf  3J.  &L.  1. 

(n)  1  Phil.  255 ;  and  see  V.  C.  Wigram's  remarks  in  Neesom  v.  Clark- 
son,  2  Ha.  173. 

{p)  AU.'Qen.  v.  Backhouse,  17  Ves.  293  j  BuiUr  v.  Kord  PortarlingUm, 
1  Dm.  &W.  20. 

(p)  Steedman  v.  Poole,  6  Ha.  193  j  and  see  Cosser  v.  CoUinge,  3  Myl.  & 
K.283. 


hdd  to  be  notice  of  a  lease,  although  the  purchaser  took  it  for  granted 
that  the  tenant  was  only  so,  from  year  to  year.  And  if  the  tenant  has 
even  changed  his  character  by  having  agreed  to  purchase  the  estate,  his 
possession  amounts  to  notice  of  his  equitable  title  as  purchaser ;  and  con- 
sequently, a  subsequent  purchaser,  although  without  actual  notice,  will 
be  considered  as  a  purchaser  of  the  seller's  title,  subject  to  the  equity  of 
the  tenant,  the  first  purchaser,  to  hare  the  estate  conireyed  to  him,  at  the 
price  which  he  had  stipulated  to  pay  to  the  seller.  In  such  a  case  there- 
fore, a  specific  performance  will  be  decreed  in  favor  of  the  tenant  against 
the  seller  and  the  second  purchaser;  and  they  will  be  leil  to  settle  their 
rights  between  themselves.  The  cases  have  gone  so  far,  that  a  purchaser 
cannot  be  advised  to  complete  a  contract  for  an  estate,  not  in  the  seller's 
own  occupation  without  a  communication  with  the  tenants,  in  order  to 
ascertain  what  their  interests  really  are.  So  where  a  tenant  had  an  in- 
terest under  an  agreement  posterior  to  the  lease  under  which  he  held,  the 
purchaser  was  held  to  be  bound  by  it,  although  he  had  not  notice  of  it. 
SeeSSug.  p.331. 

Although  it  is  true  that  where  a  tenant  is  in  possession  of  the  premises, 
a  purchaser  has  implied  notice  of  the  nature  of  his  title ;  yet,  if  at  the  time 
of  his  purchase,  the  tenant  in  possession  is  not  the  .original  lessee,  but 
merely  holds  nnder  a  derivative  lease,  and  has  no  knowledge  of  the  co- 
venants contained  in  the  original  lease,  it  has  never  been  considered  that 
it  was  want  of  due  diligence  in  the  purchaser  which  is  to  fix  him  with 
implied  notice,  if  he  does  not  pursue  his  inquiries  through  every  deriva- 
tive lessee,  until  he  arrives  at  the  person  entitled  to  the  original  lease, 
which  can  alone  convey  to  him  information  of  the  covenants. 
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immediate,  and,  (in  the  case  of  a  sub-lessee,)  original  les-  ^^p-  ^^- 
sor ;  so,  a  person  has  been  held  to  be  affected  with  notice 
of  a  fraud  affecting  a  deed,  and  which  the  unusual  man- 
ner in  which  it  was  executed,  ought  to  have  suggested  to 
bis  solicitor  ;(9')  so,  where  a  purchaser  had  notice  of 
another  person  having  a  judgment  or  warrant  of  attorney 
affecting  the  estate,  and  refrained  from  making  any  in- 
quiry, he  was  held  bound,  although  the  incumbrance  was 
in  fact  a  mortgage  ;(r)  and,  as  a  general  rule,  if  a  person 
knows  that  another  has  or  claims  an  interest  in  the  pro- 
perty for  which  he  is  dealing,  he  is  bound  to  inquire  what 
that  interest  is,  and  if  he  omit  to  do  so,  he  will  be  bound, 
although  the  notice  was  inaccurate  as  to  the  particulars 
or  extent  of  such  interest  \{s)  so,  a  purchaser,  having  no- 
tice that  a  legatee  had  released  the  executrix  from  a 
legacy,  and  that,  in  lieu  thereof,  the  latter  had,  by  will, 
devised  a  freehold  estate  to  such  legatee,  was  held  to  have 
notice  of  such  devise  being  pursuant  to  a  written  agree- 
ment between  the  parties  \{t)  so,(t4)  a  mortgagee  not  in- 
quiring for  the  deeds,  was  postponed  to  a  prior  equitable 
incumbrancer,  upon  the  ground(tr)  of  his  having  pur- 
posely abstained  from  making  inquiry,  the  mortgage  be- 
ing for  securing  a  pre-existing  debt ;  that,  in  short,  there 
was  wilful  blindness ;  and  it  has  been  held,  in  a  late 
case,  that  the  mere  omission  to  ask  for  the  deeds  is  suffi- 
cient to  postpone  a  mortgagee  to  the  equitable  lien  of  the 
actual  holder.(ar) 

But,  on  the  other  hand,  a  private  act  of  parliament,  or  casM  in 
*a  private  act  made  public,(v)  is  not,  in  itself,  notice  to  a  purcbasarii 
purchaser ;  nor  is  registration  of  a  deed,  &c.  in  a  County  ^^^^^J^i^l-i 
Register,(z)  nor  registration  of  a  judgment  at  the  common      '-        ^ 

{q)  Kennedy  v.  Green,  3  Myl.  &  E.  699. 

(r)  Taylor  v.  Baker,  5  Pri.  306. 

(5)  See  Gibson  v,  Ingo,  6  Ha.  124. 

(0  Penny  v.  WaUs,  1  Mac.  &  G.  150, 158. 

{u)  WhUbread  v.  Jordan,  1 Y.  &  C.  303. 

(to)  1  Phil.  255. 

iz)  Worthington  v.  Morgan,  16  Sim.  547. 

(y)  3  Bos.  &  P.  578 ;  Sug.  1044. 

{z)  Hodgson  y.  Dean,  2  Sim.  &  St.  221 ;  affirmed,  see  Sug,  1048. 
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Chap.  XV.  pleas,(a)  nor  the  enlry  of  a  document  on  the  court  rolls 
of  a  manor,(6)  notice,  unless  he  make  a  search  extending 
over  a  period  coniprising  the  entry  in  the  register  or  court 
rolls,  (as  the  case  may  be ;)  nor  is  a  commission  of  bank- 
ruptcy in  itself  notice,(c)  nor  a  decree  in  a  court  of  equi- 
ty,(€{)  nor  a  lis  pendens,  unless  registered  at  the  common 
pleas  ;(e)  although  in  all  these  cases  the  purchaser  has 
the  means  of  acquiring  notice. 

So,  notice  of  a  past  tenancy  is  no  notice  of  the  tenant's 
equitable  interests  ;(/)  nor  is  a  purchaser  from  a  deriva- 
tive lessee  affected  with  constructive  notice  of  the  con- 
tents of  the  original  lease  ;(§-)  nor,  although  a  purchaser 
of  a  lease  is  bound  to  know  from  whom  the  lessor  de- 
rived his  title,  is  he  affected  with  notice  of  all  the  circum- 

•  *  *  stances  under  which  he  so  derived  it  ;(A)[1]  nor,  where 
a  sale  by  fiduciary  vendors  is  apparently  regular,  need  a 
purchaser  inquire  into  collateral  questions — such  as  the 
mode  in  which  the  sale  has  been  conducted,(i)  although 
he  will  be  affected  with  notice  of  a  breach  of  trust  clearly 
deducible  from  facts  appearing  on  the  face  of  the  assur- 
ance ;(Ar)  nor  is  notice  of  a  tenancy  constructive  notice' of 

(a)  See  and  consider  2  and  3  Vict.  c.  11,  s.  5. 

(b)  Bugden  v.  Bignold,  2  Y.  &  C.  C.  C.  377. 

{c)  See  Hitchcox  y.  Sedgioick^  on  appeal,  Sug.  1051 . 

{d)  Sug.  1047. 

(e)  2  and  3  Vict.  c.  11,  s.  7. 

(/)  Miles  V.  Langley^  1  Russ.  &  M.  39. 

(g)  See  Hanbury  v.  Litchfield,  2  Myl.  &  K.  633,  and  1  Ha.  62. 

(A)  AU.-Gen.  v.  Backhouse,  17  Ves.  293.   • 

(i)  See  BoreUv.  Dan/n,  2  Ha.  440, 460. 

(i)  See  AU.'Oen.  v.  Pa/rgcter,  6  Beav.  150. 

[1]  In  the  case  here  cited,  a  charity  lease  was  sought  to  be  set  aside  as 
improvidently  made  upon  the  common  equity,  and  it  appeared  that  some 
of  the  parties  stood  in  the  character  of  purchasers.  Lord  Eldon  said, 
though  the  purchaser  of  a  lease  has  never  been  considered  as  a  purchaser 
for  valuable  consideration  ttnthout  notice,  to  the  extent  of  not  being  bound 
to  know  from  whom  the  lessor  derived  his  title,  he  was  not  aware  of  any 
case  that  had  gone  the  length  that  the  purchaser  was  to  take  notice  of  all 
those  circumstances  under  which  the  lessor  derived  that  title.  Therefore, 
although  the  parties  before  the  court  must  be  understood  at  least  to  have 
notice  that  the  lessors  were  trustees  for  a  charity,  yet  he  could  not  go  the 
length  that  the  purchasers  had  notice  that  the  lease  was  bad ;  that  de- 
pending on  a  number  of  circumstances  dehors  the  lease. 
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the  lessor's  title  ;(f)  noi^  where  the  vendor  is  himself  the  c^^p-  ^y- 
lenant,  and  has  acknowledged  payment  of  the  purchase- 
money  both  in  •the  body  of  thee  onveyance  and  by  [Mil] 
the  usual  indorsed  receipt,  is  the  tenancy  notice  of  his 
Jien  for  any  part  thereof  which  may,  in  fact,  remain  un- 
paid ]{m)  nor  will  a  bona  fide  purchaser,  otherwise  with- 
out notice,  be  affected  by  the  mere  circumstance  of  the 
;^vendor  having  been  out  of  possession  for  many  years  ;(n)[l] 
nor  does  the  mere  absence  of  the  title  deeds  seem  in  itself 
to  be  notil^e  of  the  interest  of  the  person  holding  them  ;(o) 
although  it  may  be  otherwise  if  their  absence  is  not  ex- 
plained or  accouoted  for  \{p)  nor  does  notice  of  the  pre- 
paration of  a  draft  seem  in  itself  to  be  notice,  of  the  exe- 
cuted deed.(7)[2] 

(0  Sug.  1056. 

(wt)  See  White  v.  Wakefield^  7  Sim.  401. 

(n)  See  Oxwick  v.  PlumcTy  Bac.  Abr.  Mortgage,  i£.,  s.  3 ;  and  see  1 
Ha.  63. 

{p)  PlwmJb  V.  FlviU,  3  Anstr.  432 ;  Evan$  v.  Bicknell,  6  Ves.  174  j  and 
seel  Ha.  63,  and  5 Ha.  279. 

{p)  Worihingtan  y.  Morgwik^  16  Sim.  547;  tee  Pryden  v.  IVostf  3  MyJ. 
&  Cr.  670. 

(q)  See  Cathay  v.  Sydeiihamj  2  Bro.  C.  G.  391. 

[1]  In  this  case,  A.  covenanted  to  surrender  lands  to  uses,  which  were 
enjoyed  accordingly,  although  no  surrender  was  made ,  and  A.,  thirteen 
years  afterwards,  surrendered  the  same  lands  to  B.  for  valuable  consider- 
ation, without  notice  of  the  covenant.  B.  was  holden  to  be  entitled  to 
the  lands,  and  the  covenantees  were  leil  to  their  remedy  at  law. 

[2]  "  If,"  said  Lord  Thurlow,  in  this  case,  "  the  notice  had  been  of  a 

deed  ac^uaUy  executed^  it  certainly  would  do,  but  where  the  notice  is  not  of 

^a  deed,  but  only  of.  an  intention  to  execute  a  deed,  it  is  otherwise;  there 

is  no  case  or  reasoning  which  goes  so  far  as  to  say  that  a  purchaser  shall 

*bo  affected  by  notice  of  a  deed  in  contempUUion. 

Whatever  is  sufficient  to  put  a  person  on  inquiry  is  considered  i^ 
equity  as  convejring  notice,  as  the  law  imputes  to  a  person  the  knowledge 
of  a  fact,  of  which  the  exercise  of  common  prudence  and  ordinary  dili- 
gence must  have  apprised  him.  Peters  v.  Goodrich^  3  Conn.  Rep.  146. 
Where  the  deed  was  in  the  usual  form,  from  S.  to  himself  and  M.,  the 
consideration  expressed  was  "  one  dollar  received  of  S.  &  M.,  merchantsj 
in  trade  under  the  firm  of  S.  &  Co. ;  and  the  land  was  released  to  them; 
to  be  held  in  such  proportion  as  was  agreed  on  between  them.  Held  that 
the  record  of  this  deed  was  constructive  notice  to  an  incumbrancer  under 
M.  that  the  land  was  partnership  property.    Sigowmey  v.  Mvwn^  7  Conq.   . 

Rep.  324.  •     • 

C8 
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Chap.  XV.  So,  probably,  the  mere  fact  of  attesting  tbe  executtoa 
of  a  deed  will  not  fix  the  witness  with  notice  of  its  con* 
tents  ;(r)  nor,  where  a  porchaser  is  informed  of  the  exist- 
ence of  an  instrument  which  may,  but  does  not  necessa- 
rily affect  the  property,  and  he  is  assured  that  the  instru* 
ment  does  not  affect  that  property,  but  relates  to  other 
property,  and  he,  acting  fairly  and  honestly,  belieres  such 
statement,  and  it  turns  out  that  he  is  misled,  and  that  the 
instrument  does  relate  to  the  property,  will  he  be  fixed 
with  a  notice  of  its  contents  :(^)  nor  will  a  purchaser  be 
affected  by  an  ambiguous  recital  ]{t)  or  by  circumstances 
inducing  merely  a  suspicion  of  fraud  ;(u)[3]  or  by  the  usual 
trusts  of  a  term  assigned  to  attend  the  inheritance,(ir)  [4J 

(r)  See  Sag.  1060,  and  cases  cite<L 

(5)  See  JoTies  v.  Smiihj  1  Phil.  244,  2S3;  and  see  WeU  y.  Beid,  a  Ha. 
2G0. 
(0  Kenney  y.  Browne,  3  Ridg.  P.  C.  512;  and  see  3  Ha.  175. 
(tt)  Sug.  1058 ;  M"  Queen  y.  Farqiihfir,  1 1  Ves.  467. 
(«7)  Sug.  1058. 

A  creditor  knowing  of  a  conyeyance  of  land  made  by  his  debtor,  for  a 
yalaable  consideration,  which  is  not  registered,  cannot,  by  an  attachment 
and  Icyy  upon  the  land,  obtain  a  title  against  the  grantee.  Priest  y.  Rice^ 
1  Pick.  Rep.  164 ;  4  Mass.  641 ;  6  ib.  487 ;  10  ib.  60.  The  case  of  an  attach- 
ment is  put  upon  the  same  footing  as  second  purchasers.  And  where  a 
creditor  levies  his  attachment  with  notice  that  there  is  a  prior  conveyance 
to  a  bona  fide  purchaser,  which,  although  defective,  in  eqoity  conveys  the 
fee,  and  is  obliged  to  come  into  a  court  of  chancery  to  give  efficacy  to  his 
own  levy,  he  does  not  stand  on  any  better  ground  than  a  purchaser  with 
notice.    Chamberlain  v.  Thompson^  10  Conn.  Rep.  243. 

[3]  The  difficolty  on  the  part  of  a  purchaser  is  to  ascertain  what  cir- 
cumstance, independently  of  a  direct  statement  of  the  fact,  are  sufficient 
to  fix  the  purchaser  with  presumptive  notice  of  fraud.  Lord  EUdon  bas^ 
greatly  relieved  this  difficulty,  by  deciding  that  the  mere  circumstance  oC 
the  father  first  contracting  to  sell  the  estate,  and  then  appointing  to  one 
child,  who  joins  in  the  sale,  will  not  afifect  the  purchaser  where  the  con- 
tract appears  to  have  been  fair,  and  the  purchase-money  to  have  been 
paid  to  all  the  parties,  and  there  is  nothing  to  show  that  the  son  was  not 
to  receive  a  due  proportion  of  the  money. 

.  [4]  Although  a  term  assigned  generally  in  trust,  to  attend  the  inherit- 
ance, is  equally  charged  with  the  inheritance  itself,  yet  such  a  trust  is  not 
of  itself  notice  to  a  purchaser,  of  any  incumbrances ;  for  it  is  notice  of 
nothing  but  that  there  is  an  inheritance  to  be  protected,  and  that  the  term 
is  attendant.  It  therefore  gives  notice  to  a  purchaser  of  nothing  but  what 
he  h^  notice  of,  by  the  deeds  making  out  the  title  to  the  fee.  But  if; in 
an  assignment,  it  be  declared  that  the  term  Is  assigned  to  attend  the  in- 
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•whfere  no  reference  is  made  to  any  particular  instrument  ^^^M^v^, 
or  course  of  limitations ;  so,  notice  of  there  'being  a  change      [*4I2] 
in  the  solicitors  who  are  professionally  to  represent  a  par- 
ticular interest,  is  not.  in  itself,  notice  of  a  change  in  the 
ownershij^  of  such  interest.(a:) 

lit  a  modern  case,  where  the  legatee  of  a  legacy  charged 
on  land,  assigned  it  for  value,  and  then,  without  the  con- 
currence of  the  assignee,  joined  in  mortgaging  the  estates 
first  to  A.  and  then  to  B.,  the  latter  mortgage  being  ex- 
pi^ssed  to  be  "  subject  to  prior  incumbrances,"  but  B.  had 
no  notice  of  the  assignment  of  the  legacy,  and  the  mort- 
gagors did  not  appear  to  have  intended  to  include  it  among 
"  prior  incumbrances,"  B.  was  held  to  have  priority  of  the 
assignee.(y) 

And  it  appears  that,  as  a  general  rule,  the  mere  omission  Parchamr 
to  make  those  inquiries  which  a  prudent,  cautious,  and  JJ^'^uu^J' 
wary  person  would  ordinarily  make,  is  not,  in  itself,  suf- 
ficient to  fix  a  bona  fide  purchaser  with  notice  of  what 
he  might  have  ascertained  by  making  such  inquiry  ;(z) 
the  fact  of  the  conveyance  being  in  consideration  of  a  pre- 
existing debt,  would,  of  course,  induce  a  doubt  whether 
the  purchais^r  were  acting  bona  fide;  but  the  courts  seem 
generally  disinclined  to  extend  the  doctrine  of  construc- 
tive notice.(a) 

The  purchaser,  (although  an  infant  purchasing  under  Notice  to 
the  sanction  of  a  court  of  equity, )(6)  is  bound  by  notice  BoiiAioror 
to  his  counsel,(c)  solicitor,  or  agent,(rf)  or,  perhaps,  trus-  JJ'^JJ^j 
iee,{e)  if  acquired  either  in.  the  same  transaction,  or  in  a 

(a;)  fF«^v./fad,2Ha.249. 

(y)  Greenwood  v.  ChurchiU^  6  Bear.  314  ' 

{z)  See  1  PhU.  257. 

(a)  See  1  Phil.  254  j  IJ.  &  L.  441 ;  Sag.  1054 ;  bat  see  WoHkingUm  v, 
Morgan,  16  Sim.  547,  and  Penny  v.  WaUs,  1  Mae.  &  0. 150. 
.    (P)  T\mlnUny.  Steerej  3  Mer.  210, 

(c)  Sheldon  v.  Okt,  Amb.  624. 

{d)  Toidmin  v.  Steert^  uH  supra, 

(e)  Wise  v.  Wise,  2  J.  &  L.  403. 

herltance  as  limited  or  settled  by  such  a  deed,  or  to  protect  the  uses  of  such  a 
settlement,  as  it  is  sometimes  done,  that  will  be  notice  of  the  deed  or  set- 
tlement, and  consequently  of  all  the  uses  of  it,  and  the  purchaser  is  bound 
to  find  them  out  at  his  peril.    See  3  Sug.  on  Vend.  336. 


*  ■. 

I 

\2  EPPBGT  OP  COHVEYANCE  ON      - 

i  ^^^^'  prior  transactioa  but  under  circumstances  which  satisfy 
the  court  that  the  notice  must  hft^o  beep  recollected ;(/) 
[*413]     *the  presumption  against  such  recollection  would,  no 
doubt,  be  stronger  in  the  case  of  conhsel  than  of  a  solici- 
tor  ]{g)  and,  even  as  respects  a  solicitor,  there  seems  to  be 
a  difficulty  in  holding  that  a  purchaser,  employing  one 
who  has  not  acted  for  the  vendor,  can  be  affected  by  no- 
tice acquired  by  him  previous  to  retainer.(A) 
iSte?5T**c      ^^^  ^^  *  general  rule,  the  purchaser  is  equally  affected 
{L  JSE'^^  with  notice  although  the  solicitor,  &c.,  be  also  employed 
^i?if oio   ^y  the  vendor,(i)  or  be  himself  the  vendor  ]{k)  it  was  de- 
▼•ndor.       cided  by  Lord  Brougham,  in  opposition  to  the  opinion  of 
Sir.  J.  Leach,  that  a  client  is  not  to  be  affected  with  no- 
tice of  a  prior  fraud  committed  by  his  solicitor,  which 
the  latter  would,  of  course,  conceal  ;(Z)  this  decision  may, 
perhaps,  be  thought  to  be  inconsistent  with  others,  in 
which  it  has  been  held,  that  a  mortgagee,  employing  the 
mortgagor  as  his  counsel  or  solicitor,  is  affected  with  no* 
tice  of  a  prior,  and,  as  against  the  dient-mortgageef — 
which  is  sufficient  to  bring  the  case  within  Lord  Brough- 
am's reasoning,— fraudulent  incumbrance  created  by  such 
mortgagor  ]{m)  notice  to  a'  town  or  country  agent  would, 
in  general,  be  notice  to  the  pri|icipal  solicitor  ;(n)  bat,  pro- 
bably, the  mere  fact  of  the  purchaser's  solicitor  allowing, 
(from  motives  of  private  friendship,)  the  vendor's  solicitor 
to  transact,  for  his  own  benefit,  the  principal  part  of  the 

(/)  Har greaves  v.  RothioeU^  1  Keen,  154  \  Brothers  v.  Befue,  Fitz,  118 ; 
Perkins  v.  Bradley,  1  Ha.  219  (in  which  two  cases  the  solicitor  was  his  own 
client  in  the  later  transaction) ;  JF^uUer  v.  BewneU^  2  Ha.  394 ;  and  see  l\Ue 
t  V.  Webb,  6  Beav.  652. 

(g)  See  5  Jarm.  Conv.  by  S.  490. 

(A)  See  ruUer  v.  Bennett,  2  Ha.  394, 404,  and  Lord  Cottenham's  remark 
as  to  Mr.  Wightwick's  evidence  in  WUde  v.  aibsonj  1 H.  L.  C.  624. 

(i)  Le  Neve  v.  Le  Neve,  3  Atk. ;  see  p.  648 ;  Dryden  v.  JFYastf  3  M.  &C. 
670. 

(k)  See  Sheldon  t.  Cox,  Amb.  624 ;  Dryden  v.  JPVost,  ubi  supra, 

\l)  Kennedy  v.  Green,  3  Myl.  &  K.  699. 

(m)  Sheldon  v.  Cox,  Amb.  624 ;  Marjoribanks  T.  Hovenden,  6  Ir.  £q.  Rep. 
238 ;  but  see  Kendall  v.  Hulls,  1 1  Jur.  864. 

(n)  See  and  consider  iVbrrM  T.  ije  iVevff,  3  Atk.  37  i  Sag.  1041. 


» 
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business  which  is  usually  done  by  the  former,  would  not   ^^*p-  ^' 
be  sufficient  to  constitute  an  agency .(o)[l] 

(0)  See  XinidaU  v.  HmUs^  U  Jar.  864. 


[I]  Although  the  coonBel,  attorney,  or  agent,  be  employed  only  in  pan, 
and  not  throoghout  the  transaction,  the  porchaser  is  equally  affected  by 
the  notice.    In  the  case  of  Kennedy  v.  Oreenf  which  is  cited  in  the  text,  an 
attorney  fraudulently  obtained  a  conveyance  from  his  client,  without  con- 
sideration, and  without  her  being  aware  that  she  had  transferred  her  in- 
terest, and  he  afterwards  mortgaged  it  to  a  relation,  who  advanced  money 
upon  it  bonajlde^  and  without  actual  notice,  and  employed  no  other  solici- 
tor, and  swore  in  his  answer  th&t  he  acted  for  himself.    Held  that  the  at- 
torney acted  in  that  character  for  his  relation  the  mortgagee,  and  held 
him  bound  by  the  notice,  which,  as  It  happened,  the  deeds  upon  the  fkcer 
of  them  would  have  imparted  to  a  solicitor,  if  he  had  used  reasonable 
diligence.    Sir  John  Leach,  in  this  case,  held  that  if  the  purchaser  or 
mortgagee  had  employed  no  solicitor,  he  would  still  have  been  bound ; 
beqause,  although  his  own  knowledge  would  not  have  led  him  to  inquire, 
yht  a  n^an  is  hot  to  avoid  the  consequences  of  a  want  of  dne  diligence  by 
stating  that  he  has  neglected  those  means  which  would  have  been  requir- 
ed, if  he  had  used  reasonable  precaution.    There  was  an  appeal,  but  upon 
this  point  it  was  unnecessary  for  the  court  to  give  any  opinion,  as  the 
solicitor  was  held  to  have  acted  in  that  character  for  the  mortgagee.    "  It 
was,  however,"  says  Sugden,  (3  Sag.  on  Vend.  p.  319,)  "  strong  doctrine 
to  hold,  in  a  case  where  the  plaintiff,  who  sought  relief  against  the  mort- 
gagee, had,  by  culpable  negligence,  executed  a  conveyance  to  the  very 
solicitor,  without  being  aware  of  the  nature  of  the  act."    Sir  John  Leach 
was  of  opinion  that  where  an  attorney  had  committed  a  fraud  in  obtain- 
ing an  estate,  and  afterwards,  upon  the  selling  or  mortgaging  of  it,  acted 
as  the  solicitor  of  the  purchaser  or  mortgagee,  the  latter  was  fixed  with 
notice  of  the  fraud,  for  his  solicitor  was  in  full  possession  of  knowledge 
of- the  fraud,  which  he  had  himself  committed,  and  the  client  was  as  much 
affected  by  his  solicitor's  knowledge  of  the  fraud,  as  if  the  solicitor  had 
acquired  that  knowledge  from  a  third  person.    But  upon  appeal.  Lord 
Brougham  considered,  that  as  the  solicitor  was  the  actor  in  the  fraud,  the 
porchaser  or  mortgagee  could  not  be  held  to  have  notice  of  the  fraud  any 
more  than  the  party  upon  whom  the  fraud  was  committed. 

The  notice  to  the  counsel,  attorney,  or  agent,  must  be  in  the  sama 
transaction.  If  a  man  purchases  an  estate  under  a  deed,  which  happens 
to  relate  also  to  other  lands  not  comprised  in  that  purchase,  and  afrer- 
wards  purchases  the  other  lands,  to  which  an  appafent  title  is  made  inde- 
pendent of  that  deed,  the  fonner  noUce  of  the  deed  will  not  of  itself  affect 
him  in  the  second  transaction,  for  he  was  not  bound  to  carry  in  his  recol- 
lection those  parts  of  a  deed  which  had  no  relation  to  the  particular  pur- 
chaae  he  was  then  about,  nor  to  take  notice  of  more  of  the  deed  than  af- 
fected his  then  purchase.  But  ^ere  one  transaction  is  closely  followed 
by,  and  connected  with,  another,  or  where  it  is  dear  that  a  previous  trans- 
action was  present  to  the  mind  of  the  solicitor,  when  engaged  in  another 
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^^^*p-^^*  •Por  the  purpose  of  fixing  a  purchaser  with  notice,  the- 
2S35lrtua  evidence  of  his  counsel,  solicitor,(p)  or  (probably)  certifi- 
S^noUce  cated  conve]rancer,(y)  respectfully  confidential  (r)  profes- 
prov«db7.  sional  communications,  is  inadmissible ;  and  the  rule  in- 
cludes the  clerk  of  the  professional  adviser,(^)  and  the  . 
agent  employed  by  the  solicitor  ;{t)  but  not  (it  would  ap- 
pear) an  unprofessional  agent  employed  by  the  purchaser 
himseif,(te)  unless  he  be  used  merely  as  the  medium  of 
communication  with  the  professional  adviser  ]{w)  and  the 
privilege  extends  to  communications  made  by  an  unpro- 
fessional agent  to  the  professional  adviser  ;(:r)  but  the  rule 
does  not  include  a  solicitor  whom  the  purchaser  consults, 
not  professionally,  but  as  a  friend,  agent,  or  steward  ;(y) 
nor  a  person  whom  he  consults  as,  and  supposing  him  to 
be,  a  solicitor,  but  who  is  not  so  in  fact  ]{z)  nor,  where 
the  same  solicitor  is  employed  by  both  parties,  does  it  ex- 
tend to  communications  which  the  purchaser  makes  to 

(j))  See  ParkhwrstY.  Latoten,  2  Sw.  194. 

{q)  See  Cromaek  v.  Heathcate,  2  Bro.  &  Bing.  4 ;  Gresley  on  Ev.  380, 
Shided. 

(r)  Walsh  V.  TVevanion,  15  Sim.  577. 

(5)  TlaylorY,M>ster,2C,SLF. 196. 

(0  Steele  v.  Stewart^  1  Ph.  471. 

(tt)  Kerr  v.  QHlispie^  7  Beav.  572 ;  and  see  1  Ph.  693, 

(iff)  Reid  v.  LatigloiSj  1  Mac.  &  G.  627. 

{x)  Carpmael  v.  Powis^  1  Ph.  687. 

(y)  See  Wilson  v.  RastaU,  4  Dura.  &  E.  753,  759 ;  Greenlaw  v.  King,  1 
Beav.  137 ;  and  see  Blenkinsopp  v.  Blenkinsoppt  10  Beav.  277 ;  reversed  on 
further  evidence,  2  Phil.  607. 

(z)  Fountains,  Yotmg,  6  Esp.  1 13. 

)      **  transaction,  there  is  no  ground  for  the  distinction  by  which  the  rule  that 

the  notice  to  the  soUcitor  is  notice  to  the  client,  has  been  restricted  to  the 
^ame  transaction.  This  exception  can  rarely  apply  to  the  common  case 
of  a  counsel  or  solicitor  being  employed  by  various  clients  at  different 
periods,  in  relation  to  the  same  property,  which  is  within  the  protection  ; 
but  it  does  not  apply  to  the  case  of  one  solicitor  being  employed  in  sev- 
eral transactions  by  the  same  person,  and  also  by  the  different  persons 
•  dealing  with  him.  As  where  a  mortgagor  employs  the  same  solicitor  to 
raise  money  for  him  at  different  periods,  from  several  persons,  all  of 
whom  employ  that  solicitor,  who  does  not  disclose  to  the  subsequent  lend- 
ers the  prior  mortgages,  yet,  they  being  present  to  his  mind,  the  several 
lenders  will  be  affected  by  his  knowledge.  See  3  Sug.  on  Vend.  p.  319, 
320. 
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him  as  solicitor  for  the  vendor  ;(a)  nor  to  communications  cht-  xv. 
made  to  the  solicitor  from  collateral  quarters  ;(6)  but  it 
extends  to  all  communications  which  take  place  between 
the  purchaser  and  his  solicitor  (as  such)  with  reference 
to  the  purchase,(c)  and  to  documents  'belonging  to  the  [*415] 
purchaser  which  he  leaves  with  hi^solicitor  ;(cQ  nor  does 
*the  privilege  cease  by  reason  of  the  professional  adviser 
acquiring  a  personal  interest  in  the  property  to  the  title  of 
which  the  confidential  communication  related.(e)[l] 

(a)  See  Perry  v.  Smiik,  9  M.  &  W.  681. 

{b)  Sawyer  v.  Birchmore^  3  Myl.  &  E.  672.  A  map  of  the  estate  which 
Xhe  ow&er  leaves  with  his  solicitor  for  the  purpose  of  effecting  a  sale  is 
not  privileged;  Doe  d,  Marriott  v.  Lord  Hertford^  13  Jnr.  633. 
■  (c)  See  Carpmael  v.  Powis,  1  Ph.  692;  Herring  v.  Oobery,  1  Ph.  91  i 
Jones  V.  Pughy  1  Ph.  96 ;  as  to  forms  of  the  demurrer,  see  Walsh  v.  TVevo- 
num,  15  Sim.  577. 

{d)  Sug.  1062 ;  but  where  land  was  recovered  in  ejectment,  the  solici- 
tor of  the  defendant  was  held  bound  in  equity  to  state  whom  he  had  on 
behalf  of  his  client  delivered  the  title  deeds ;  Barvner  v.  Jackson,  1  De  G. 
Cl  S.  472. 

(e)  Chtmnt  v.  Brown,  7  Ha.  79. 

[1]  The  authorities  are  conflicting  as  to  whether  the  communications  to 
an  attorney,  in  order  to  be  privileged,  must  relate  to  a  suit  depending,  or 
at  least  prospective.    In  Foster  v.  HaU,  13  Pick.  Rep.  89,  R.  an  attorney 
was  consulted  by,  and  gave  advice  to,  a  grantor,  concerning  a  proposed 
deed.    He  knew  nothing  but  what  the  graotor  communicated  in  a  cover- 
sation  and  consultation  held  in  relation  to  the  making  of  the  conveyance, 
which  was  now  assailed  as  fraudulent.    K.  had  been  recently  licensed  as 
attorney,  and  felt  that  he  was  entitled  to  a  fee  for  the  directions  he  gave ; 
but  had  never  received  one.    The  counsel  for  the  grantor  objected  to  his 
being  examined,  though  his  advice  had  not  been  given  in  respect  to  any 
pending  suit ;  nor  with  express  reference  to  a  prospective  one.    The  ob- 
jection was  allowed ;  and  on  motion  for  a  new  trial,  it  was  denied.    The  ^ 
question  was  discussed  and  decided  on  the  assumption,  that  the  advice 
had  no  connection  with  a  present  or  prospective  suit.    The  opinion  of  the 
court,  was  delivered  by  Shaw,  C.  J.    "  On  the  whcAe  "  said  he  "  we  are. 
of  opinion,  that  although  this  rule  of  privilege,  having  the  tendency  to 
prevent  the  full  disclosure  of  the  truth,  ought  4d  be  construed  strictly ; 
"yet  still,  whether  we  consider  the  principle  of  public  poltey,  upon 
which  the  rule  is  founded,  or  the  weight  of  authority,  by  ^ich  its  extent 
and  lihiits  are  fixed,  the  rule  is  not  stricUy  confin^  to  communioatioiM       ' 
made  for  the  purpose  of  enabling  an  attorney  to  conduct  a  cause  ii^  court,    • 
but  does  extend  so  as  to  include  communications  made  by  one  to  his  legal  •          • 
adviser  whilst  engaged  and  employed  in  that  character,  and  when  the  ob- 
ject is  to  get  his  legal  advice  and  (pinion  as  to  legal  rights  and  obliga^^ 
tions,  although  the  purpose  be  to  correct  a  defective  title,  ^y  obtaining  a 
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^*P'  ^^-      And  it  appears  that  even  the  purchaser  himself  will  not, 
?ui^:h^rbe  ^^  &  ^^^^  ^  instituted  against  bizQ)  be  bound  to  produce 
phif!!^*^     letters  written,  or  cases  stated  for  the  opinion  of  counsel,    ^m 
S!^&'     either  by  himself  or  his  solicitor,  with  a  view  either  to     '^ 
that  suit  or  even  to  a  suit  with  third  parties,  if  respecting 

release,  to  avoid  litigatioiii  oy  compromise,  to  ascertain  what  facts  are  ne-^ 
cessary  to  constitute  a  legal  compliance  with  an  obb'gation,  and  thus  avoSd 
a  forfeiture  or  claim  for  damages,  or  for  other  legal  and  proper  purposes, 
not  connected  with  a  suit  in  oourt."  , 

To  be  privileged,  the  communications  must  be  made  as  instructions  for 
conducting  the  cause,  not  as  mere  gratuitous,  and  irrelevant  remarks. 
And  communications,  though  they  do  not  respect  a  suit,  if  they  are  made 
with  a  view  to  professional  assistance,  by  the  client  to  the  attorney,  coun- 
sel, or  solicits,  are  protected.    IHggs  v.  Denniston,  3  John.  Cas.  196, 203. 
A  licensed  counsel  or  attorney,  employed  as  such,  to  draw  a  deed,  mult 
be  considered  as  acting  in  the  line  of  his  profession,  and  bound  to  coi^ 
ceal  the  facts  disclosed,  by  the  person  who  employs  him.    Parker  v.  Cgr- 
ier^  4  Mimf.  Rep.  5373.    Communications  made  to  an  attorney,  employed 
to  foreclose  a  mortgage,  by  advertisement  and  sale  under  the  statute  of     * 
New  Yortc  concerning  mcNPtgages,  such  eonmianioations  having  relation 
to  the  business  of  the  foreclosure,  and  considered  as  confidential  commur 
nications  between  attorney  and  client,  and  are  entitled  to  the  protection  of 
that  relation.    Wik^  v.  TVoifp,  7  John.  Oh.  Rep.  25;  S.  C,  2  Cowen's 
Eep.  195,— affirmed  on  appeal.    See  Brown  v.  Parson,  6  N.  H.  Rep.  444 
to  449.    Where  it  appeared  that  a  paper  had  been  delivered  to  a  counsel 
by  his  client,  with  instructions  not  to  make  use  of  it  in  court,  it  was  held 
that  he  was  not  bound  to  produce  it  in  evidence  in  another  cause  in  which 
Be  was  also  counsel.    £gwu2  v.  Judd,  3  Day,  499.    Much  less  is  he  bound 
to  produce  it  in  the  action  depending,  or  to  testify  to  its  contents.    Dak  v. 
IsivingsUmj  4  Wend.  558.    An  attorney  or  counsellor,  is  not  obliged  to 
produce  a  paper  entrusted  to  him  by  his  client,  in  order  that  the  grand 
jury  may  inspect  it,  on  a  charge  of  forgery  against  the  client.    8  Mass. 
Rep.  370.    See  ParJ^  v.  Yntes,  12  Moore,  521;  14  John.  Rep.  391$ 
Br'ajidi  v.  KUen,  17  John.  Rep.  335 ;  18  John.  Rep.  330 ;  Bhoade's  Ussee  y. 
SeUn,  4  WaiMx.  C.  C.  Rep.  715,718;  NeaJUs'  case,  4  City  Hall  Rec.  168. 
The  secrets  of  his  client,  which  an  attorney  or  counseUor  is  bound  to 
keep,  axe  the  communicaticms  and  instructions  of  his  client,  relative  to 
the  management,  ob  defence  of  his  cause,  and  not  any  extraneous  or  im- 
'    pertinent  communications.    ZHap^w  v.  Parm«^,2Verm.  Rep.  185.    Thus 
that  the  client  had  conp^ed  himself  to  avoid  being  served  with  process^ 
waft  held  not  to  be  a  privileged  communication.    JUggs  v.  J)efmisto%f  3 
John.  Cas.  1981    It  has  been  held  that  if  after  the  relation  of  attorney  and 
4»       client  has  ceased,  the  latt^  voluntarily  repeat  what  he  had  conmiunicated 
.    while  the  relalian  existed,  the  attorney  is  not  privileged  from  disclosing 
•  it.     Yerd^m  v.  JSerr,  13  John.  Rep.  492.    It  has  been  held  in  Massachn- 

settB,  that  the  attorney  for  the  commonwealth  could  not  be  called  upon  to 
testify  to  what  passed  in  the  grand  jury's  room.  ConmonvjeaUh  v.  7U- 
de%,  Feb..  1828,  Norfolk  County. 
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the  same  matter  and  involving  the  same  question  to  which  ^''^p-  ^^- 
such  letters  and  cases  relate  ;  nor,  a  fortiori,  the  opinions 
obtained  on  such  letters  and  cases ;(/)  and,  according  to 
recent  decisions,  the  same  privilege  seems  to  exist  in  favor 
of  cases  laid  before  counsel  with  reference  to  a  known  de- 
fect in  title,  although  not  with  any  view  to  threatened 
litigation  :(j^)  but,  of  course,  an  opinion  which  in  effect 
was  taken  for  the  joint  benefit  of  the  party  seeking  and 
the  party  refusing  production  is  not  pr6tected.(A) 

As  to  the  effect  of  notice  when  established ; — It  may  be  ^S^!^^ 
laid  down,  as  a  general  rule,  that  a  purchaser  with  notice, 
is,  in  equity,  <*  bound  to  the  same  extent,  and  in  the  same 
manner  ias  the  person  was  of  whom  he  purchased  :"(t)[2]  [*416] 
for  'instance,  he  will  be  bound  by  a  trust,  or  incumbrance, 
or  by  any  agreement  respecting  the  estate  of  which  he 
has  notice  and  which  would  have  bound  the  estate  in  the 
hands  of  the  vendor.(^*) 

The  consideration  of  how  far  the  purchaser  is  bound  by  Notice  of 

*  •'    Toid  or  Toid- 

notice  of  an  executory  or  executed  agreement,  which  is,  I5{IJ^JJJJ|J*' 

(/)  Holmes  v.  Baddeley,  1  Ph.  476 ;  and  see  earlier  cases  there  cited. 

(g)  See  Pearse  v.  Pearse^  1  De  Q,  &  S.  12 ;  Herring  v.  Clobery,  1  Ph. 
91 ;  Holmes  v.  Baddeley,  ib.  476 ;  Lord  Walsingkam  v.  Ooodriche,  3  Ha. 
l^'j'Reecev.  Trye^  9  Beav.  316;  Penruddockv,  Hamm^md,  11  Beav.  59, 
61 ;  but  see  Beadon  v.  King,  17  Sim.  34 ;  as  to  cases  of  fraud,  see  FoUett 
V.  Jefferies,  13  Jur.  465 ;  on  appeal,  972;  JReyneUv.  Sprye,  11  Beav.  618;" 
the  mere  connection  of  the  documents  with  the  Acts  impeached  by  (he  bill 
is  no  ground  for  their  production,  jS.  C.  on  appeal.  * 

(A)  ReyTtellv.  Sprye,  10  Beav.  51. 

(i)  Sug.  1031 ;  Taylor  v.  Stibbert,  2  Ves.  jnn.  439. 

Ik)  See  DoweU  v.  Dew,  1  Y.  &  C.  C.  C.  345.  « 

[2]  If  a  purchaser  have  notice  of  any  claim  or  incumbrance,  his  con- 
science is  affected ;  and  a  court  of  equity  will  then  not  only  refuse  to  in- 
terfere in  his  favor,  but  will  assist  the  claimant,  or  incumbrancer,  in  es- 
tablishing his  claims  against  him ;  his  having  given  a  consideraUon,  wiU 
not  avail  him ;  for,  as  Lord  Hardwicke  observes,  he  throws  away  his 
money  voluntarily  and  of  his  own  free  will.  See  Murray  v.  FHnster,  3 
Johns.  Ch.  Rep.  155;  Murray  y.  BaUou,  1  Johns.  Ch.  Rep.  656;  Prost  v. 
Beekman,  1  Johns.  Ch.  Rep.  288 ;  Champion  v.  Broton,  6  Johns.  Ch.  Rep. 
398;  Shepardv.MEvers,  4  Johns.  Ch.  Rep.  136;  Simon's  Les.  v.  GibsoT^ 
1  Yeates,  291 ;  Davison  v.  Waite,  2  Munf.  557;  WiUis'  Les.  v.  Bucker,  3 
Binn.  455 ;  Cwyler  v.  Brad^,  2  Caines'  Cas.  in  Error,  336 ;  Wilcox  v.  Cal- 
loway, 1  Wash.  Rep.  41. 
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Chap.  ^^-  either  wholly  or  in  part,  void  or  voidable,  gives  rise  to 

wSdiDg!'  ^"  questions  of  greater  difficulty. 

JKm  teJtnt  Where  A.,  seised  in  fee,  in  consideration  of  his  son's 

remaSidM?  Hiarriage  settled  the  estate  on  himself  for  life,  with  remain- 

STuiid'l?  der  to  his  son  for  life,  with  the  usual  limitations  in  strict 

a^ree^m^Di  Settlement  on  his  son's  issue,  with  remainder  to  himself 

er  for  grant  (A.)  in  fee  I  and  with  power  for  A.  to  lease,  and  with  his 

ofunauiho-  ,,     ,  - 

jj««<J^ase:  gou  to  Sell  the  cstatc ;  and  A.  agreed  to  grant  a  lease  ex- 
ceeding the  power ;  and  then  A.  and  the  son,  sold  the 
estate,  the  purchaser,  who  had  notice  of  the  agreement, 
was  compelled  to  perform  it  at  the  suit  of  the  intended 
lessee ;(/)  Lord  Roslyn  thought  that  A.'s  agreement  bound 
the  estate  except  as  against  the  son  and  other  remainder- 
men claiming  under  the  settlement,  and  that  the  jsale  took 
the  estate  out  of  the  settlement  and  left  it  indefeasibly 
impressed  with  the  agreement.(m)  Lord  Redesdale  has 
expressed  an  opinion  that  the  purchaser,  except  to  the  ex- 
tent of  A.'s  life  estate  and  remainder  in  fee,  ought  not  to 
have  been  bound  :(n)  Sir  E,  Svgden  seems  to  consider(o) 
that  the  decision  can  be  supported  on  the  ground  that  the 
purchaser  was  bound  to  indemnify  the  vendor  against  his 
liability  to  damages  under  the  contract,  and  refers  to  a 
case(p)  where  a  copyholder  having  granted  a  lease  renew- 

[*4171  siWe  with  the  Lord's  licence,  *and  the  Lord  having,  in  the 
name  of  a  trustee,*  purchased  the  copyhold  interest  with 
notice  of  the  lease,  and  having  refused  to  renew,  a  bill 
was  filed  by  the  lessee  for  specific  performance,  and  Lord 
Eldon  directed  a  case  to  be  submitted  to  the  Common 
PUas  as  to  whether  damages  could  be  recovered  by  the 
lessee  upon  the  lessor's  covenants,  and  upon  receiving  an 
opinion  in  the  negative  dismissed  the  bill ;  this,  however, 
can  scarcely  be  considered  a  decision :  and  it  may  be 
doubted  whether  the  vendor's  right  to  an  indemnity  (sup- 

(/)  TayUrr  v,  Stibbert,  3  Ves.  jun.  437. 
(m)  See  p.  442. 

(w)  See  2  Scho.  &.  Lef.  599,  and  Harrisson  v.  Duignan^  2  Dru.  db  War. 
304. 
{p)  Sug.  1033. 
(p)  Lufkinv.  Nunn,  11  Ves.  170. 
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posing  it  to  exist)  can  give  to  the  lessee  a  better  hold  upon  /^^**p-  ^^- 
the  estate  than  he  originally  possessed. 

And  it  has.  been  held  that  a  purchaser  who  buys  ex-  JJJJ^^t!^' 
pressly  subject  to  a  partial  interest  which  has  no  exist-  f^^^^^ 
ence(9)  ^^  ^^  voidable,(r)  cannot  dispute  the  right  of  the  voldabieTn- 
party  in  whose  favor  the  reservation  is  mad#;  and  it  has  lhereV!°"°^ 
even  been  held  in  Ireland(^)  that  where  an  estate  is  sold 
subject  to  void  or  voidable  leases  the  vendor  may  set  tnem 
aside  for  his  own  benefit,  upon  securing  to  the  purchaser 
the  payment  of  the  rents  and  performance  of  the  cove- 
nants ;[1]  but  the  point  is  treated  as  doubtful  by  Sir  E. 
Sugden  ;{t)  although,  he  judicially  admits  that  "  if  a  man 
buys  an  estate  subject  to  an  incumbrance,  and  it  turns  out 
that  it  is  not  a  valid  incumbrance,  yet  he  may  so  buy  it 
as  not  to  leave  him  the  power  to  impeach  it.''(t/) 

•In  the  case  last  referred  to(t^)  where  the  vendors  at-      [Ml  8] 
tempted  to  set  aside  leases  for  their  own  benefit  without 
the  consent  of  the  purchaser  of  the  reversion,  Sugden^  C, 
held  that  they  had  no  such  equity,  and  could  not  impeach 
the  leases  unless  they  could  also  impeach  the  sale  of  the 

{q)  Prettyman's  case,  cited  in  WaUon  v.  Earl  Stanford,  3  Vem.  279 ; 
but  the  rale  seems  to  be  otherwise  at  law,  see  Doe  v.  Archer,  1  Bos.  &  P. 
53 1 ;  so  where  a  mortgage  to  A.  falsely  recited  an  equitable  charge  in 
favor  of  B.  and  such  charge  was  subsequently  created  by  the  owner  of  the 
equity  of  redemption,  it  was  held  that  A.  must  stand  as  first  incumbrancer ; 
Frazer  y.  Jones,  5  Ha.  475 ;  affirmed,  12  Jar.  443. 

(r)  See  Neild's  case,  cited  1  Moll.  453 ;  and  see  Leader  v.  Ahearne,  2 
Con.  <Sd  L.  534. 

(i)  Maguirey.  Armstrong,  2  B.  &;  B.  538,  548, 

(0  Sug.  1034. 

(it)  LI.  &  Q.  tem.  Sug.  215,  916  j  Wood  v.  Marquis  of  Lond^mderry,  10 
Beav.  465. 

(w)  Maskerry  v.  Chinnery,  LI.  &  Q,  tem.  Sag.  185. 


f  I]  And  upon  this  principle,  in  the  case  here  cited,  where  a  devisee  in 
fee,  subject  to  an  executory  devise  over  in  fee,  suffered  a  recovery,  and 
sold  the  estate,  and  received  all  the  money,  and  he  had  the  devisee  over, 
joined  in  the  conveyance  (which,  of  course,  operated  as  a  release  of  the 
executory  interest)  subject  to  leases  granted  by  the  first  devisee,  it  was 
decided  that  the  devisee  over  (the  event  having  happened  upon  which  it 
was  to  arise)  was  entitled  to  impeach  the  leases  for  his  own  benefit,  secu-. 
ring  to  the  purchaser  the  rents,  and  the  benefits  of  the  agreements. 
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^•^P  ^^'  reversion  :{x)  this  decision  was  reversed  by  Plunket,  C. ; 
he  considered  Maguire  v.  Armstrong  an  authority,  and 
as  founded  on  the  clearest  principles  of  common  sense ; 
he  however  went  on  to  observe,(y)  that  "  the  purchaser 
had  a  right  to  he  secured  in  his  rents  by  proper  covenants 
in  any  new  teases ;  this  was  done  in  Maguire  v.  Amir 
strong  f^  thus  admitting  the  right  of  the  purchaser  to 
have  as  good  a  security  as  he  had  under  the  original 
leases ; — and  not  adverting  to  the  impossibility  of  deter- 
mining the  relative  values  of  covenants  by  the  lessees  and 
covenants  by  the  vendors  :{z)  now  Maguire  v,  Armstrong 
seems  to  be  no  authority  for  disregarding  this  differencCi 
for  the  court  there  appears(a)  to  have  recognized  the  pur- 
chaser's*right  to  have  as  good  a  security  as  he  before  had 
for  the  rents  and  covenants,  and  to  have  founded  its  de- 
cision upon  the  assumption  (which  seems  to  have  been 
acquiesced  in  by  the  plaintiflf)  that,  in  the  particular  case 
before  the  court,  the  covenants  of  the  defendant  might  be 
considered  equivalent  to  the  covenants  of  the  lessees.  An 
appeal  to  the  Lords  from  Lord  Plunketfs  decision  went 
off  upon  another  point.(6)[l] 

{x)  LI.  &  G.  tern.  Sug.  219. 

(y)  LI.  &  G.  tern.  PI.  196. 

[z)  "  I  apprehend  that  this  Court  can  never  enter  into  the  question 
whether  the  covenant  which  binds  the  assets  of  the  executors  and  trustees 
of  W.  P.  is  or  is  not  an  equivalent  for  the  original  covenant  by  W.  P.," 
per  V.  C.  Shadwell,  16  Sim.  390;  and  see  Ridgwayv.  Gray,  1  Mac.  &G. 
109. 

(a)  See  2  B.  &  B.  548. 

(6)  See  Sheeke  v.  Musketry,  7  CI.  &  Fin.  1. 

—  -  --—  — ■  ■  ■   ■ —  ■ 

[1]  "  If  I  buy  an  estate"  says  Sugden  (3  Sug.  on  Vend.  310)  "subject 
to  an  existing  lease,  and  the  estate  is  conveyed  to  me  subject  to  that  lease, 
suppose  I  see  on  the  face  of  the  lease  that  the  tenant  has  given  ^conside- 
rable fine,  and  therefore  I  consider  the  rent  to  be  amply  secured,  and  I 
approve  of  the  man  himself,  as  a  solvent  tenant,  am  I  to  be  told,  as  a  pur- 
chaser, that  the  seller  is  to  interfere  with  my  property,  and  say  to  me^ 
"  you  may  be  content ;  if  I  set  aside  the  lease,  it  cannot  affect  you ;"  but 
I  should  answer,  "  I  have  the  benefit  of  a  solvent  tenant,  and  I  desire  the 
lease  may  remain  undisturbed."  How  is  the  seller  to  set  aside  the  lease  1 
What  becomes  of  the  covenants  in  the  original  lease  ?  Suppose  a  cove- 
nant against  alienation,  what  is  to  become  of  it  1  Is  he  himself  to  be  the 
lessee  7  The  covenant  of  the  seller  may  not  be  worth  anything,  and  the 
.  value  of  the  property  may  depend,  as  in  the  case  of  a  brewery,  upon  the 
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But  it  seems  clear  on  principle,  that  if  a  vendor  possess  ^^p*  ^^- 
any  such  right,  the  substituted  security  for  the  rent  and 
•covenants  should  be  given  to  the  purchaser  before  the  [*419J 
commencement  of  litigation  against  the  tenants,  and 
should  be  binding  whatever  may  be  its  result :  for,  <<  the 
very  litigation  might  unifettle  and  ruin  the  tenant  and 
after  aft  prove  uasuccessful."(c) 

"Where  the  consent  of  a  person  is  essential  to  the  va-  Parchwerof 

^  land  subject 

lidity  of  a  lease  agreed  to  be  granted,  and  he  himself  pur-  ^^[^2' 
chases  the  inheritance  with  full  notice,  yet  he  will  not  be  oT^JSS 
bound  by  it :"(«!)  but  where  land,  subject  to  a  lease  of  a  ^,SC!£rof 
way  leave  at  a  reserved  rent  determinable  by  the  lessee,  ^yxSSr 
was  sold  apart  from  the  rent,  and  the  purchaser  of  the 
land  agreed  with  the  lessee  to  determine  the  lease,  and 
entered  into  a  different  one,  in  order  to  defeat  the  right  of 
the  purchaser  of  the  rent,  the  latter  was  held  entitled  to 
have  it  made  good  out  of  the  new  contract.(d) 

(c)  Per  Sagden,  C,  LI.  &  G.  tern.  Sag.  318. 
id)  Sug.  1033,  ciUng  Lufkin  v.  Nunn,  1 1  Ves.  170. 
(«)  Wood  V.  Marquis  of  Londonderry  ^  10  Beay.  465. 

^  • 

capital  and  skill,  of  the  individual  tenant.  The  chancellor  said  he  could 
not  understand  the  equity  in  the  absence  of  fraud.    The  seller  should  im-  ^ 

peach  the  lease,  if  he  mean  to  do  so,  before  the  sale.  After  the  convey- 
ance is  executed,  the  seller  ought  not  to  be  permitted  to  affect  the  relation 
between  the  tenant  and  his  new  landlord.  Many  cases  may  occur  in 
which  a  man  would  not  attempt  to  impeach  the  lease,  whilst  he  was  owner 
of  the  estate,  and  yet  would  promptly  do  so,  if  he  were  allowed,  after  he 
had  sold  the  estate  to  another.  The  very  litigation,  might  unsettle  and 
ruin  the  tenant,  and  yet,  after  all,  prove  unsuccessful.  He  thought  there 
was  no  equity  in  a  person  so  circumstanced,  to  file  a  bill  against  the  lessee 
unless  he  can  impeach  both  the  sale  and  the  lease.  But,  upon  a  rehear- 
ing. Lord  Chancellor  Plunket,  observed,  that  the  question  was  simply 
this : — ^If  ▲.  having  made  leases,  which  are  impeachable,  sells,  subject  to 
those  leases,  has  he  a  right  to  impeach  them  ?  The  purchaser  subject  to 
leases,  does  not  bargain  for,  or  gain  the  right  to  meddle  with  them.  The 
vendor  does  not  part  with  his  right  to  set  them  aside.  The  lessee  is  no 
party  to  the  contract,  nor  does  he  give  any  consideration  for  gaining  an 
indefeasible  title  to  that  to  which,  before,  he  had  not  a  valid  title.  But  the 
purchaser  is  entitled  to  be  secured  in  his  rents,  by  proper  covenants,  in 
any  new  leases  to  be  made.  The  purchaser  cannot  withhold  from  thi 
seller,  the  use  of  his  name  to  recover  his  rights,  as  against  persons  who 
have  taken  invalid  leases.  He  was  a  trustee  to  this  extent,  for  the  person 
who  had  the  best  right  under  the  title,  under  which  he  purchased. 
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^*'*'  ^^'      It  wa»  held,  in  a  recent  case,  where  a  person,  having 
purchawrof  mortgaged  in  fee,  demised  the  property  without  the  con- 
whS^we'to  cnrrence  of  the  mortgagee,  that  a  purchaser  of  the  fee  sim- 
2S5"2uw?*'  P'®>  who  by  one  deed  took  a  conveyance  of  the  legal  estate 
from  the  mortgagee  and  of  the  .equity  of  redemption  from 
the  representative  of  the  mortgagor,  was  not  estopped  at 
law,  although  he   received  rent  from  the  tenant;   but 
might  eject  him  after  the  expiration  of  the  usual  notice  to 
quit.{/) 
SudSient        Notice  of  a  conveyance  which  comes  within  the  pro- 
SSyriSSS!  visions  of  the  27  Eliz.  c.  4,  as  being  made  for  the  purpose 
'***•  of  defrauding  purchasers,(g^)  or  as  reserving  a  power  of 

[•420]      Revocation  to  the  grantor,(A)  is  immaterial ;  and  the  pur- 
chaser's title  will  be  good  at  law  and  in  equity. 
MNMidairMi''^      It  is  Settled  that  a  mere  voluntary  conveyance  (unless 
it  be  in  favor  of  a  charity,Xt}  is  fraudulent  within  the 
meaning  of  the  statute ;  e.  g.,  a  conveyance  in  trust  for 
creditors  who  are  not  parties  to  the  arrangement,(A:)  or  a 
-    post-nuptial  settlement  upon  the  settlor's  wife,  husband, 
or  family,(/)  unless  made  in  pursuance  of  a  binding(w) 
•  ante-nuptial  agreement,(n)  or  of  a  further  portion,(o)  or  of 

(/)  Doe  d.  Lord  Daumev.  Thompson,  9  a.  B.  R.  1037;  he  would  have 
been  estopped  had  the  mortgagor  got  in  the  legal  estate  prior  to  the  con- 
y^ance,  and  the  want  of  the  title  had  not  appeared  on  the  face  of  the 
leaae ;  see  Right  d.  Jefferys  y.  BuckneU,  2  B.  &  Ad.  278. 

(jg)  Equitable  mortgagee  by  deposit  with  memorandum  of  agreement 
for  a  legal  mortgage  is  a  purchaser  within  the  act ;  Lister  v.  Turmr^  5 
Ha.  281 ;  Ede  v.  KnotoUs,  2  Y.  &  C.  C.  C.  172. 

(A)  See  sect.  5. 

(i)  Attorney  Cfeneral  r.  Corporation  of  Newcastle^  5  Beav.  307 ;  12  CI.  & 
Fin.  402. 

{k)  Leech  v.  Leech,  1  Ch.  C^.  249 ;  WaZtoyn  v.  CouUs,  3  Mer.  707;  3  Sim. 
14 ;"  Acton  v.  WoodgaU,  2  Myl.  d&  K.  492 ;  Garrard  v.  Lord  Lauderdale,  3 
Sim.  1 ;  WUding  v.  Richards,  1  Coll.  665 ;  SmUh  y.  Keating,  6  C.  B.  136 ; 
Simmonds  v.  Palles,  2  J.  &  L.  489 ;  but  see  Langton  y.  Tracy,  2  Ch.  R.  16, 
and  Sug.  929. 

if)  Evelyn  v.  Templar,  2  Bro.  C.  C.  148 ;  Doe  v.  Roe,  6  Sco.  525 ;  Currie 
V.  Ni'nd,  1  Myl.  &  C.  17,  a  case  of  copyholds  settled  by  a  married  woman 
during  coverture. 
,  (w)  Sec  12  Ves.'74. 

(n)  Origin  Y.  Stanhope, *Cto.  Jac.  454;  Randall  v.  Morgan,  12  Yea. 
74;  Ex  parte  Hall,  1  Ves.  &  B.  112;  see  Battersbee  y.  FarringUm,  1  Sw. 
106. 

(0)  Brown  v.  JoTtes,  1  Atk.,  see  p.  190. 
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an  agreement  to  pay  a  further  portion  which  is  afterwards  <^*p-  ^^- 
paid,(p)  or  of  the  wife  relinquishing  her  interests  under 
an  existing  settlement,(y)  or  her  jointure  or  dower,(r)  (if 
married  before  the  late  act  came  into  operation ;)  and  in 
separation  deeds,  the  covenant  usually  entered  into  by  the 
trustees  to  indemnify  the  husband  against  her  debts,  will 
as  against  creditors,(^)  and  also,  it  is  conceived,  as  against 
subsequent  purchasers,  support  any  further  settlement  he 
may  make  upon  her :  so,  if  a  post-nuptial  settlement  be 
made  with  the  aid  of  another  person  whose  concurrence 
is  'essential  to  its  full  validity — as  in  the  case  of  a  settle-  [*421] 
ment  by  tenant  for  life  and  tenant  in  tail  in  remainder — 
this  will,  as  a  general  rule,  take  from  the  instrument  its 
voluntary  character.(^)[l] 

ip)  s.  a 

(q)  BaU  V.  Bumford,  Prec.  in  Ch.  113 ;  Parker  v.  Carter,  4  Ha.  409. 

(r)  See  Sug.  936. 

(5)  See  WorrdU  v.  Jacob,  3  Mer.  256 ;  but  the  introduction  of  such  a  co- 
venant is  nQt,  as  has  been  often  supposed,  essential,  but  any  other  good 
consideration  will  be  equally  effective ;  see  Frampton  v.  Pram'pton,  4 
Beav.  294 ;   Wilson  v.  Wilson,  14  Sim.  405,  affirmed  in  D.  P.,  12  Jur.  467." 

(0  MyddUton  v.  Lord  Kenyan,  2  Yes.  J.  391 ;  see  410,  and  cases  cited 
in  Doe  v.  Rdfe,  8  Ad.  &»  E.,  see  p.  659 ;  but  see  also  that  case,  infra, 
423. 

ft]  A.  and  B.,  in  contemplation  of  marriage,  executed  a  deed,  by  which 
a  large  real  estate,  being  the  wife's  share  and  proportion  of  her  father's 
real  estate,  was  conveyed  to  trustees,  upon  certain  trusts,  for  her  benefit, 
and  in  reference  to  a  considerable  personal  property,  "  being  her  share  of 
the  personal  estate  of  her  late  father }"  the  husband  covenanted  that  all 
the  purchases  of  real  estate  he  might  make,  with  the  above  mentioned 
personal  property  of  the  wife,  which  should  come  to  his  hands  during  the 
intended  marriage,  should  be  vested  in  the  wife,  subject  to  certain  powers 
in  the  husband ;  and  that  if,  at  the  time  of  her  decease,  he  should  be  in 
possession  of  any  of  the  personal  property  of  the  wife,  received  from  the 
estate  of  her  late  father,  not  contracted  to  be  laid  out  in  real  estate,  he 
would  account  to  the  trustees  for  the  principal  thereof;  he  not  being  ac- 
countable for  either  rent  or  interest  on  such  estate  or  moneys,  A  part  of 
the  lands  was  sold  before  the  execution  of  this  marriage  settlement,  and 
the  purchase  secured,  or  paid.  After  the  marriage,  considerable  sums  of 
money  were  paid  to  the  husband,  a  part  of  which  conKsted  of  interest  be- 
coming due  on  the  estate  of  the  wife's  father,  in  the  hands  of  his  execu- 
tors, after  the  date  of  the  marriage  settlement.  Some  of  the  personal  pro- 
perty of  the  wife  was  invested  in  lands,  upon  which  the  husband  laid  out 
money  in  improvement.    In  an  action  of  covenant  by  the  executors  of  the 
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^^^  ^'  Marriage  is,  in  itself,  a  sufficient  consideration  for  an 
MfflJiSSt  *  ante-nuptial  settlement  upon  the  husband,  wife,  or  is8ue;(w) 
uon'^toTi^t  which,  as  against  the  settlor,  or  the  heirs  of  the  settlor,  is 
wr/ih«r  li.  8^^  ^^  in  ^avor  of  collaterals  :{v)\2]  but,  how  far  limita- 
SiiISSj.'*  lions  in  favor  of  collaterals  can  be  supported  as  against 
ue  raiid.  subsequeut  bona  fide  purchasers  for  value,  appears  to  be 
still  doubtful.[3] 

(i*)  See  Brovm  v.  J&nes,  1  Atk.  190. 

iv)  Davenport  v.  Bishopp,  I  Ph.  698;  S.  C,  2  Y.  &  C.  C.  C.  451 ;  in 
which  flee  the  earlier  cases  cited. 


surviving  trustee,  it  was  held,  that  such  part  of  the  real  estate  as  was  sold 
before  the  execution  of  the  settlement,  nor  the  proceeds  thereof,  did  not 
pass  to  the  trustees ;  consequently,  the  husband  was  not  bound  by  his  co- 
venant to  account  to  them.  Held,  also,  that  he  was  not  bound  to  account 
for  the  money  he  received  from  the  executors  of  the  wife's  father,  in  the 
-  form  of  interest,  which  accrued  subsequently  to  the  date  of  the  settlement 
Held,  also,  that  the  husband  was  entitled  to  credit  for  the  improvements 
made  upon  the  land  purchased  in  pursuance  of  the  settlement.  BiddU's 
ez'rs  V.  Ask,  1  Rawle  Rep.  78. 

[3]  Indeed,  the  courts  will  anxiously  endeavor  to  support  a  fair  settle- 

jnent,  and  nearly  any  consideration  will  be  sufficient  for  that  purpose. 

Therefore,  if  a  person,  whose  ooncurrence  the  parties  think  essential,  join 

in  a  settlement,  his  concuirence  will  be  deemed  a  valuable  consideration, 

although  he  did  not  substantially  part  with  anything. 

[3]  A  settlement  made  upon  a  wife  after  marriage,  is  not  to  be  treated 
as  wholly  voluntary,  where  it  is  done  in  performance  df  a  duty  which  a 
court  of  equity  would  enforce.  If  a  man  should  contract  a  marriage  by 
stealth,  with  a  young  lady  kaving  a  considerable  fortune  in  the  hands  of 
trustees,  and  he  should  afterwards  make  a  suitable  settlement  upon  her, 
in  consideration  of  that  fortune,  the  settlement  would  not  be  set  aside  in 
favor  of  the  creditors  of  the  husband ;  since  a  court  of  equity  would  not 
suffer  him  to  take  possession  of  her  fortune  without  making  a  suitable  setp 
tlement  upon  her.  It  has  been  said  that  a  post-nuptial  voluntary  agree- 
ment, by  a  father,  to  make  a  provision  for  a  child,  will  be  specifically  en- 
forced in  equity,  as  founded  in  moral  duty.  "  But  this  doctrine,"  says 
Story,  (1  Story's  Eq.  Juris.,  s.  373,)  "  although  it  has  the  support  of  highly 
respectable  authorities,  seems  now  entirely  overthrown." 

There  has  been  a  great  deal  of  discussion  as  to  how  far  a  settlement 
made  after  marriage,  in  pursuance  of  an  asserted  parol  agreement  before 
marriage,  is  valid  as  against  creditors,  in  cases  affected  by  the  statute  of 
frauds.  "  There  is  no  doubt;"  says  Story,  (1  Story's  Eq.  Juris.,  s.  374,) 
"  that  such  a  settlement,  made  in  pursuance  of  a  prior  valid  written  agree- 
ment, would  be  completely  effectual  against  creditors.  But  the  difficulty 
is,  whether  such  a  settlement,  executed  in  pursuance  of  a  parol  contract, 
obligatory  inforo  amsciefUia^  ought  to  be  protected,  when  made,  although 
it  might  not  be  capable  of  being  enforced,  if  not  made.    It  is  certain  that 
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Unnecessary  difficulty  appears  to  have  been  thrown  ^*p-  ^^- 
over  the  cases  upon  the  subject,  by  a  confusion  between 

the  mere  performance  of  a  moral  duty,  even  of  the  most  meritorioiu  na- 
ture, has  not  been  deemed  sufficient  to  protect  a  voluntary  conveyance, 
even  in  favor  of  a  deeply  injured  party,  to  whom  it  is  designed  to  be  a 
compensation  for  injustice  and  deceit.  And  hence,  the  difficolty  is  in- 
creased of  giving  effect  to  a  contract  which,  in  its  own  character,  although 
founded  upon  an  intrinsic  valuable  consideration,  is  yet,  in  contempla^ 
tion  of  law,  deemed  to  be  a  nudum  padum.  There  have  been  some  strug- 
gles, in  courts  of  equity,  to  maintain  the.  efficacy  of  such  b.  post^iwpUal 
settlement  against  creditors,  where  it  purported  to  be  f  junded  upon  a  pa^ 
rol  agreement  before  marriage  recited  in  the  settlement.  But  the  strong 
inclination  of  these  courts  now  seems  to  be  to  consider  such  a  settlement 
incapable  of  support,  fh>m  any  evidence  of  a  parol  contract ;  since  it  is, 
in  effect,  an  attempt  to  supersede  the  statute  of  frauds,  and  to  let  in  all  the 
mischiefs  against  which  that  statute  was  intended  to  guaidthe  public 
generally,  and  especially  to  guard  creditors." 

A  husband  cannot  convey  land  directly  to  the  wife.  Martin  v.  Martin^ 
1  Greenl.'  Rep.  394.  Neither  can  the  wife  take  a  mortgage  by  assign- 
ment, when  the  mortgage  was  made  by  the  husband.  6  Greenl.  Rep.  259. 
A  purchase  in  the  name  of  the  wife,  may  be  fraudulent  as  against  credi- 
tors. The  husband,  in  such  a  case,  will  have  a  resulting  trust  in  the 
land,  for  the  benefit  of  his  creditors.  ChUhrie  v.  Gardner,  19  Wend.  Rep. 
414.  If  the  husband  violate  the  marriage  contract,  so  that  in  consequence 
thereof  she  is  entitled  to  a  divorce  or  separation,  and  to  alimony,  equity 
will  restore  the  property  which  he  holds  by  virtue  of  the  marriage.  Van 
Dujser  v.  Van  Duzer,  6  Paige,  366.  And  the  court  will  protect  her  right 
to  such  property  against  judgment  creditors  and  others,  except  it  be  bona 
fide  purchasers  without  notice.    lb. 

''  With  respect  to  ante-nuptial  agreements,"  says  Kent,  (S  Kent's 
Com.  172,  et  seq.,)  *'  equity  will  grant  its  aid,  and  enforce  a  specific  per- 
formance of  them,  provided  the  agreement  be  fair  and  valid,  and  the  in- 
tention of  the  parties  consistent  with  the  principles  and  the  policy  of  the 
law.  A  voluntary  deed  is  made  good  by  a  subsequent  marriage.  Equity 
will  execute  covenants  in  marriage  articles  at  the  instance  of  any  person 
who  is  within  the  influence  of  the  marriage  consideration,  and  in  favor 
of  collateral  relations,  as  all  such  persons  rest  their  claims  on  the  ground 
of  valuable  consideration.  The  husband  and  wife,  and  their  issue,  are 
all  of  them  considered  as  within  that  influence,  and,  at  the  instance  of  any 
of  them,  equity  will  enforce  a  specific  performance  of  the  articles.  Set- 
tlements aAer  marriage,  if  made  in  pursuance  of  an  agreement  in  writ- 
ing entered  into  prior  to  the  marriage,  are  valid,  both  against  creditors 
and  purchasers.  The  marriage  is  itself  a  valuable  consideration  for  the 
agreement,  and  sufficient  to  give  validity  to  the  settlement.  If  the  person 
be  not  indebted  at  the  time,  it  is  settled  that  the  post-nuptial  voluntary 
settlement  upon  the  wife  or  children,  if  made  without  any  fraudulent  in- 
tent, is  valid  against  subsequent  creditors.  A  settlement  after  marriage 
may  be  good,  if  made  upon  a  valuable  consideration.  Thus,  if  the  hus- 
band makes  a  settlement  upon  the  wife,  in  consideration  of  receiving 
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*^^-  ^^'  the  contract  and  the  consideration  for-  the  contract :  ftfe 
common  form  of  obfection  is,  that  collaterals  are  '^not 

from  the  trustees  of  the  wife  possession  of  her  equitable  property,  thai 
will  be  a  sufficient  consideration  to  give  validity  to  the  settlement,  if  it 
was  a  case  in  which  a  court  of  equity  would  have  directed  a  settlement 
out  of  the  eqaitable  estate  itself,  in  case  the  husband  had  sought  the  aid 
of  the  court,  in  order  to  get  possession  of  iL  The  settlement  made  after 
marriage,  between  the  husband  and  wife,  may  be  good,  provided  the 
settler  has  received  a  fair  and  reasonable  consideration,  in  value,  for  the 
thing  settled,  so  as  to  repel  the  presumption  of  fraud.  It  is  a  suffident 
consideration  to  support  such  a  settlement,  that  the  wife  relinquishes  her 
own  estate,  or  agrees  to  make  a  charge  upon  it,  for  the  benefit  of  her 
husband,  or  even  if  she  agrees  to  part  with  a  contingent  interest  But 
the  amount  of  the  consideration  must  be  such  as  to  bar  a  reasonable 
proportion  to  the  value  of  the  thing  settled,  and  when  valid,  these  post- 
nuptial settlements  will  prevail  against  existing  creditors  and  subsequent 
purchasers.  A  settlement  upon  a  meritorious  consideration,  or  one  not 
strictly  valuable,  but  foonded  on  some  moral  consideration,  as  gratitude, 
benevolence,  or  charily,  will  be  good  against  the  settler  and  his  heirs ; 
but  whether  it  would  be  good  as  against  creditors  and  purchasers,  does  not 
seem  to  be  entirely  settled,  though  the  weight  of  opinion,  and  the  policy 
of  the  law,  would  rather  seem  to  be  against  their  validity,  in  such  a  case. 
If  the  wife,  previous  to  marriage,  makes  a  settlement  of  either  her  real  or 
personal  estate,  it  is  a  settlement  in  derogation  of  the  marital  rights, 
and  it  will  depend  upon  circumstances,  whether  it  be  ^alid.  Where  the 
wife,  before  marriage,  transferred  her  entire  estate,  by  deed,  to  trustees, 
who  were  to  permit  her  to  receive  the  profits  during  life,  and  no  power 
was  reserved  over  the  principal,  except  the  j%a  disponendi  by  will,  a  court 
of  equity  has  refused,  after  the  marriage,  to  modify  the  trust,  or  sustain  a 
bill  for  that  purpose,  against  the  trustees  by  the  husband  and  wife.  In  case 
the  settlement  be  upon  herself,  her  children,  or  any  third  person,  it  will  be 
good  in  equity,  if  made  with  the  knowledge  of  her  husband.  If  he  be  ac- 
tually a  party  to  the  settlement,  a  court  of  equity  will  not  avoid  it,  though 
he  be  an  infant  at  the  time  it  was  made.  But  if  the  wife  was  guilty 
of  any  fraud  upon  her  husband,  as  by  inducing  him  to  suppose  he  would 
become  possessed  of  her  property,  he  may  avoid  the  settlement,  whether  it 
be  upon  herself,  her  children,  or  any  other  person.  If  the  settlement  be 
upon  children  by  a  former  husband,  and  there  be  no  imposition  practised 
upon  the  husband,  the  settlement  would  be  valid  without  notice ;  and  such 
a  settlement,  even  in  favor  of  a  stranger,  might  be  equally  good,  under 
the  like  circumstances.  It  is  a  general  rule,  without  any  exception,  that 
whenever  any  agreement  is  entered  into,  for  the  purpose  of  altering  the 
terms  of  a  previous  marriage  agreement,  some  only  of  the  persons  who  are 
parties  to  the  marriage  agreement,  such  subsequent  agreement,  is  deemed 
fraudulent  and  void.  The  fraud  consists  in  disappointing  the  hopes,  and 
expectations  raised  by  the  marriage  treaty.  The  law  respecting  marriage 
settlements,  is  essentially  the  same,  in  Pennsylvania,  Virginia,  North 
.  Carolina,  South  Carolina,  Kentucky,  and  probably  in  other  states,  as  in 
England,  and  in  New  York.    But  in  Conneclidut  it  has  been  decided,  that 


•» 
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t^ithin  the  consideration  of  the  marriage :"(«?)  now,  this  ch«p  xv. 
expression  is,  it  is  submitted,  scarcely  accurate :  if  A. 
agreed  with  B.  to  pay  him'10,000/.,  in  consideration  of  his 
conveying  his  estate  to  the  use  of  A.  for  life,  with  remain- 
ders over  in  favor  of  strangers,  and  the  money  were  paid, 
and  the  conveyance  executed  accordingly,  a  question 
might  arise,  whether  the  remaindermen  took  beneficially 
or  in  trust  for  A.,  but  subsequent  purchasers  from  B.  could 
hardly  contend  that  the  limitations  in  the  settlement, 
ultra  A.'s  life  estate,  were  void  upon  the  ground  of  the 
remaindermen  not  being  '<  within  the  consideration  of  the  » 
10,0002."  In  the  case  of  a  marriage  settlement,  the  im* 
portant  questions  seem  to  be,  first,  whether  the  collate- 
rals were  within  the  contract  ?  and  secondly,  whether  (if 
so)  there  was  a  sufficient  consideration  for  such  a  con- 
tract? 

Upon  the  first  question,  (considered  merely  as  one  of  ^  i^jjjfj 
^principle,)  it  is  submitted,   that  where    the  limitations  ^^^h£^£; 
over  are  in  favor  of  the  collateral  relations  or  connections,  SSnt^tt. 
not  of  the  settlor,  but  of  the  other  contracting  party,      [*422] 
(whether  wife  or  husband,)  the  settlement  itself  may  be 
considered  prima  facie  evidence  of  such  other  party  hav- 
ing stipulated  for  their  insertion :  so,  where,  on  a  settle- 
ment of  the  intended  wife's  estate,  the  limitations  over 
are  in  favgr  of  her  own  collateral  relations,  in  derogation 
from  the  husband's  marital  rights  by  survivorship,  (in 
case  of  personalty,)  or  as  tenant  by  the  curtesy,  (in  case 
of  realty :)  where,  in  any  case,  other  than  that  last  refer- 
red to,  the  limitations  over  are  in  favor  of  the  collateral 
relations  or  connections  of  the  settlor,  such  presumption 

{w)  18  Ves.  92. 


an  agreement  between  husband  and  wife,  daring  co7ertarp,  was  void,  and 
could  not  be  enforced  in  chancery.  The  court  of  appeals  in  that  state 
would  not  admit  the  competency  of  the  husband  and  wife  to  contract  with 
each  other,  nor  the  competency  of  the  wife  to  hold  personal  estate  to  her 
separate  use.  Subsequently  however,  in  Nichols  v.  Palmer^  5  Day's  Rep. 
47,  an  agreement  between  the  husband  and  a  third  person,  as  trustee, 
though  originating  out  of,  and  relating  to  a  separation  between,  husband 
and  wife,  was  recognized  as  binding."  See  2  Kent's  Com.  p.  172  to  178 
iTiclusive. 


•J 
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cifp.  XV.  cannot  so  readily  arise ;  but,  it  might  be  proved  that  the 
other  party  stipulated  for  their  insertion :  if  such  a  stipu- 
lation cannot  be  presumed  or  proved,  the  limitations  must, 
it  is  conceived,  be  considered  voluntary,  and  void  as 
against  a  subsequent  bona  fide  purchaser. 

Nor  do  the  reported  cases(2r}  where  limitations  in  a 
marriage  settlement  in  favor  of  collaterals  have  been  held 
invalid,  appear  to  be  inconsistent  with  the  above  sugges- 
tions. 
wSS?  **     ^^  *^  ^^^  second  point — if  upon  marriage  the  husband's 
foraM?^f.  estate  were  settled  upon  the  wife,  giving  her  an  absolute 
tiiiao^^'  power  of  sale  and  control  over  the  purchase-money,  ef- 
thei^MUf  fectually  excluding  him  from  any  future  participation 
therein,  and  without  securing  to  him  the  indirect  advan- 
tage of  a  permanent  provision  for  her,  the  marriage,  it  is 
conceived,  would  clearly  be  a  sufficient  consideration  for 
such  a  settlement ;  although  she  might  at  once  sell  the 
estate  and  hand  over  the  purchase-money  to  her  own  re- 
lations :  and,  if  so,  upon  what  principle  can  it  be  contend- 
ed that  the  marriage  would  not  equally  have  been  a  suf- 
ficient consideration  for  any  limitations  in  favor  of  such 
[*423]      relations,  *which  might,  upon  her  stipulation,  have  been 
introduced  into  the  settlement?    The  case  of  a  woman 
marrying,  and  stipulating  for  a  provision  in  favor  of  pa- 
rents, or  others,  who  had  previously  been  depiendent  on 
her  exertions  for  support,  may  suggest  the  hardships  which 
might  result  from  maintaining  a  contrary  doctrine.    The 
impossibility  of  restoring  the  consideration  by  replacing 
either  party  in  his  or  her  original  status,  is,  in  itself,  a 
sufficient  reason  why  full  effect  should  be  given  to  any 
arrangements  which  were  considered  to  form  the  equiva- 
lent, or  part  of  the  equivalent  to  such  consideration. (y) 
uSnJ  l!Sj?*"      ^^^  where  the  settlement  is  made  by  a  party  other  than 
P«<«>  ^7    the  husband  and  wife, — as  where,  on  the  marriage  of  a 

{x)  See  Osgood  v.  Strode,  2  P.  Wms.  245 ;  Johnson  v.  Legard,  3  Madd. 
383 ;  CottereU  v.  Homer,  13  Sim.  506 :  Stacpoole  v.  Slacpoole,  2  Con.  &,  L. 
489. 

(y)  See  Jenkins  v.  Keymes  or  Keyrnis,  1  Lev.  237;  where  it  was  held  that 
the  wife's  marriage  portion  was  a  sufficient  consideration  for  limiutioas 
to  the  issue  of  the  husband  by  a  second  marriage. 
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tenant  in  tail,  the  tenant  for  life  in  possession  concurs  in  ^*p-  ^^* 
barring  the  entail  and  re-settling  the  estate, — the  validity  neceonry 

«-»  /  *    concunpenc© 

of  limitations  in  favor  of  other  branches  of  the  familvi  or  of  third  par- 

^  '         0011  in  the 

(it  is  conceived)  of  strangers,  seems  to  be  unquestiona-  "tnemrat;  • 
ble  :{z)  so,  even  the  mother  of  the  husband  releasing  the 
lands  from  an  annuity,  and  accepting  a  substituted  secu- 
rity for  its  payment,  has  been  held  a  sufficient  considera-     • 
tion  for  limitations  in  favor  of  her  younger  children.(a)  A 
settlement,  not  on  marriage,  by  tenant  for  life  and  tenant 
in  .tail,  was,  under  special  circumstances,  held  void  as 
against  a  purchaser  in  a  modern  case  ;(6)  but  the  decision 
seems  to  be  disapproved  of  by  Sir  E.  Sugden.(c) 
And  limitations  to  collaterals,  which  precede  a  limita-  or  by  pn. 

'  *  ceding  limi- 

tion  in  favor  of  issue  of  the  marriage,  will,  it  seems,  be  ^^^^^ 
valid  :(d)  so,  the  remoteness  of  a  limitation,(c)  or  its  *be-  ^*^[*a2A] 
ing  subsequent  to  a  vested  estate  tail,(/)  may  perhaps  be 
sufficient  to  sustain  it. 

And  a  settlement  by  a  widow,  before  her  second  mar-  settlement 
riage,  upon  her  children  by  a  deceased  husband,  is  not  raUd.     * 
fraudulent  within  the  act ;  even  although  they  are  them- 
selves married  and  have  issue.(g') 

A  settlement  or  conveyance,  apparently  voluntary,  may  SSS^^Ji. 
be  supported  by  any  evidence,  (consistent  with  its  terms,)  gg^^JJ*^ 
which  proves  that  it  was  in  fact  made  for  good  considera- 
tion :{h)  so,  although  originally  voluntary,  it  may  be  made  maylS^ruP- 
good  by  subsequent  matter ;  e.  g^.,  the  marriage  of  the  matter  » 
party  claiming  under  it  beneficially(t) — even  although  its 

{z)  See  Jenkins  v.  Keymes  or  Keymis,  1  Ley.  150, 237;  Osgood  v.  Strode^ 
2  P.  Wms.,  see  p.  256 ;  and  Pulvertoft  v.  Pidvertofl^  18  Ves.  92. 
(a)  Roe  V.  MiUon,  2  Wils.  356. 
{b)  Doe  Y.  Rolfe,  8  Ad.  &  E.  650. 

(c)  Sug.  935. 

(d)  Claytan  v.  Earl  Winton,  3  Madd.  302,  n. ;  and  see  Sag.  934. 
(«)  2  P.  Wms.  255. 

(/)  See  Sug.  932. 

(g)  Newstead  v.  Searles,  1  Atk.  265 ;  and  see  King  v.  Cotton,  2  P.  Wms. 
674. 

(A)  See  Sug.  938  j  PoU  v.  Todkunter,  2  Coll.  76  j  aifford  v.  7\irreU,  1 
Y.  &  C.  C.  C.  138. 

(t)  Kirk  V.  dark,  Prec.  in  Ch.  275 ;  East  India  Company  v.  Clavelf  2  Eq. 
Ca.  Abr.  52,  and  other  cases  cited ;  5  Bac.  Abr.  tit.  Fraud.  C. ;  Johnson  y. 
Legardj  Turn.  &  Russ.  294. 
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"^p-  ^v-  existence  be  not  shown  to  have  been  considered  in  th©  •- 
marriage  treaty,(A:) — or  by  a  sale,  for  consideration,  by  the 
voluntary  grantee ;(/)[!]  or,  probably,  (in  the  case  of  a 
creditors'  deed,)  by  the  fact  of  creditors  having,  upon  the 
faith  of  it,  refrained  to  enforce  their  remedies  against  the 
^  •  debtor.(m) 
Whether .        A  Settlement  "  really  fraudulent  or  fraudulently  kept  on 

heir  or  devi-  ^  •'         * 

Iljide*^"oiiS5  foo^"(»)  would  seem  to  be  void  as  against  a  bona  fide  pur- 

Si^M  d5ed!'  chaser  even  from  the  heir  or  devisee  of  the  settlor,(o)[2] 

but  a  mere  voluntary  deed  cannot,  it  would  appear,,be 

avoided  by  a  sale  by  the  heir  :(p)  and,  of  course,  it  will 

not  be  avoided  by  a  subsequent  conveyance  apparently 

r*i2^1      ^^^^  for  value,  but  in  fact  voluntary.(5') 

settiemente       *The  5th  sect.  of  27  EHz.,  c.  4,  seems  to  comprise  all 

ofrerouuoii  settlemcuts,  aUhough  made  for  valuable  consideration,(r) 

{k)  See  Brown  v.  Carter,  5  Ves.  862,  see  p.  876. 

if)  Prodgen  v.  Langham,  1  Sid.,  see  134  j  Charge  v.  Milbanke,  9  Ves. 
190. 

(m)  See  Acton  y.  WoodgaUf  2  Myl.  &>  K.  492 ;  and  ses  also  Mnde  v. 
Blakej  3  Beav.  234 ;  and  Kirwan  v.  Daniel,  5  Ha.  493 ;  and  a  very  recent 
*     .    ease  of  Harland  v.  BhUcs,  14  Jar.  979,  GL  B. 
■    (»)  Sug.  928. 

(o)  jBtt7T^Z'5  co^e,  6  Rep.  72. 
(  j»)  Parker  v.  Carter,  4  Ha.  409. 
(g)  Roberts  v.  WiUiams,  4  Ha.  130. 
(r)  See  Sag.  942. 

[1]  Fletcher  v.  Peck,  6  Cranch  Rep.  133;  Bumptis  v.  Plainer,  1  Johns.  Ch. 
Rep.  213, 219 ;  Jackson  v.  Henry,  10  Johns.  Rep.  185, 197 ;  Astor  v.  WeUs, 
4  "Wheat.  466 ;  Roberts  v.  Anderson,  3  Johns.  Ch.  Rep.  377,  et  seq.  j  S.  C.  on 
appeal,  18  Johns.  Rep.  515 ;  Frost  v.  Beekman,  1  Johns.  Ch.  Rep.  288  ; 
ManhaH-an  Co.  v.  Evertson,  6  Paige,  457 ;  Sterry  v.  Arden,  1  John.  Ch. 
Rep.  261 ;  Argenwright  v.  Campbell,  3  Hen.  &,  Munf.  144. 

[2]  Therefore,  if  a  father  make  a  fraudulent  lease,  and  then  die,  and 
the  person  claiming  under  him  sell  the  estate,  the  purchaser  shall  avoid 
the  lease,  whether  the  vendor  did  or  did  not  know  of  its  existence.  This 
is  clearly  laid  down  in  BurreVs  case,  where  the  grandfather  made  leases 
to  the  father,  who  assigned  them  to  trustees  for  his  son,  an  infant,  and 
with  a  colorable  intent  to  pay  debts ;  and  the  grandfather  within  a  short 
time  died,  and  the  father  entered  and  acted  as  owner,  and  neither  the  as- 
signees nor  the  infant  took  any  profit  or  paid  any  debts,  and  then  the 
father  sold  the  fee,  and  covenanted  that  the  lands  should  be  cleared  of  all 
leases,  and  it  was  held  that  the  leases  assigned  in  trust  for  the  son,  although 
created  by  the  grandfather,  were  void  against  the  purchaser  from  the 
father. 


c. 
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which  reserve  what  is,  either  expressly  or  virtually,  a  <^*^-  ^^- 
power  of  revocation  to  the  settlor ;  e.  g*.,  an  'unlimited 
power  to  charge  by  way  of  mortgage  \{s)  or  a  power  to 
revoke  on  payment  of  10^.,(^)  or  with  the  consent  of  a  per- 
son nominated  by  the  settlor  :{u)  but  a  power  to  charge  a 
reasonable  specified  sum,(i/7)  or  to  revoke  upon  terms 
which  are  fairly  calculated  to  preserve  the  substantial 
rights  of  the  parties  interested  under  the  limitations,(2r) 
seems  to  be  unobjectionable :  and  Sir  E.  Sugden  expresses 
an  opinion,(y)  that  where  a  settlement  made  for  valuable 
consideration  contains  a  power  of  revocation  which  is 
afterwards  released  for  valuable  consideration,  a  purcha- 
ser, buying  subsequently  to  such  release,  would  be  post- 
poned to  the  settlement :  probably  the  result  might  be  the 
/same,  although  there  were  no  consideration  for  the  re- 
'  lease,  if  the  purchaser  had  notice  of  it :  but,  a  secret  re- 

lease will  not  affect  a  purchaser.(2r) 
Nor  will  a  purchaser  be  affected  by  notice  of  an  equita-  PurchaMr 
I.  ble  claim,  if  he  purchase  from  a  vendor  who  himself  buying  fttjm 

^  bought  bona  fide  without  notice.(a)[l]    It  has  been  held  p^J^tSwIdl' 

that,  in  the  case  of  a  charitable  trust,  want  of  notice,  in 
order  to  be  effectual,  must  have  existed  on  the  part  of  the 
first  purchaser  who  held  adversely  to  the  trust ;  and  that, 
if  he  bought  with  notice,  tho  want  of  notice  in  any  sub- 
sequent purchaser  is  immaterial.(()[2]    This  is  a  doctrine 

(s)  Tarbiick  v.  Marbury,  2  Vera,  510. 

{t)  See  Grijln  v.  Stankope,  Cro.  Jac.  456. 
p  *  (tt)  7\ry»«'*  co^tf,  3  Jlep.  82,  b. 

(to)  Jenkins  v.  Keymes  or  Keymis^  1  Lev.  150. 

(x)  See  Sag.  942. 
^  (y)  Ibid,  943. 


*  V7/   -™i  -— •  « 


(z)  BnUock  y.  Tkome,  Moore,  615. 
{a)  See  Brandlyn  v.  Ord,  1  Atk.  571,  and  Lowlhcr  v.  Ca/rUon,  2  Atk.  242 ; 
Sweet  Y.  Soutkcote,  2  Bro.  C.  C.  ^. 
ip)  See  East  Grimsted  case,  Duke's  Ch.  Uses,  640,  A.  D.  1633. 


[I]  This  rule  is  consistent  with  the  others— it  is  not  in  favor  of  the 
purchaser  with  notice,  but  of  the  purchaser  without  notice.  If  a  differ- 
ent rule  prevailed,  he  might  not  be  able  to  sell  the  estate.  See  Bumpus 
V.  Blatner,  1  Johns.  Ch.  Rep.  213, 219 ;  Alexander  v.  Pendleton,  8  Cranch, 
462. 

[2]  The  facts  of  this  case  were,  that  land  given  to  charitable  uses  was 
intended  to  be  sold  by  act  of  parliament,  and  when  the  bill  was  read  in 
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""P-  ^^-  which  (be  courts  would  probably  be  unwilling  to  •coun- 
tenance.   If  trufit  property,  which  has  been  improperly 
sold,  finds  its  way  back  to  the  trustee,  it  becomes  re-im-' 
pressed  with  the  trust,  notwithstanding  any  want  of  no- 
tice on  the  part  of  intervening  purchasers.(c) 
S^SJSd        By  *e  13th  Eliz.  c.  5,  (made  perpetual  by  the  29th; 
Tdd^psr    B'^z.  c.  6,)  conveyances  made  of  fraud,  to  the  intent  to 
13  Eux.  C.6.  (jgij^y^  hinder,  or  defraud  creditors,  are  declared  to  be  void : 
but  the  act  is  not  to  extend  to  conveyances  made  upon 
good  consideration  and  bona  fide  to  persons  without  no- 
tice of  the  intended  fraud.(c{)    A  conveyance  can,  it  ap- 
pears, be  set  aside  as  fraudulent  against  creditors  only  at 
the  instance  of  a  person  who  was  a  creditor  at  the  time ; 
though,-  when  it  shall  have  been  set  aside,  subsequent 
creditors  may  be  let  in.(e) 
Snna^ur-        Where  a  purchaser  for  value  is  evicted  in  equity,  un- 
S^SSd  h»     der  a  prior  title,  he  will  be  credited  with  all  moneys  ex- 
^^^'        pended  by  him  in  necessary  repairs  or  permanent  im- 
provements, (except  improvements  made  after  he  has  dis« 
covered  the  defect  of  title ;)(/)[!]  and  will  be  debited 
with  the  rents  which  he  has  received  :  but,  unless  guilty 
of  actual  fraud,  or  purchasing  with  notice  of  an  infant's 
title,(^)  the  account  will  not  extend  to  such  rents  as,  with- 

(c)  Kennedy  v.  Daly,  1  Sch.  &  Lef. ;  see  p.  379. 

{d)  Sect.  6 ;  see  Wood  v.  Dixie,  7  CI.  B.  892 ;  and  see,  on  the'general 
construction  of  the  statute,  Thoyne's  case,  3  Rep.  80;  1  Smith's  Leading 
Cases,  1,  and  cases  cited  in  note,  and  the  late  case  of  Skyrfy.  Soulby,  1 
Mac.  Sl  G.  364,  and  cases  cited. 

(0  Per  V.  C.  K.  B.,  Ede  v.  Knowles,  2  Y.  &  C.  C.  C.  178. 

(/)  See  Kinney  v.  Browne,  3  Ridg.  P.  C.  518  j  Clare  Hall  v.  Harding, 
6  Ha.  273. 

(g)  Blomfield  v.  Eyrt,  8  Beav.  210. 

parliament,  it  was  declared  that  the  land  was  chargeable  with  a  charitable 
use,  and  an  offer  was  made  to  otherwise  assure  the  charitable  use.  The 
bill,  however,  did  not  pass,  and  the  land  was  afterwards  sold  to  one  of  the 
members  of  the  House,  who  spoke  in  the  debate  on  the  bill ;  yet,  this  no- 
tice was  held  not  to  be  sufficient,  because  it  was  not  known  to  the  pur- 
chaser, except  as  a  member  of  parliament. 

[1]  See  Parkkv/rst  v.  Van  CorUandt,  1  Johns.  Ch.  Rep.  273;  S.  C,  on 
appeal,  14  Johns.  Rep.  15;  Benedict  v.  Lynch,  1  Johns.  Ch.  Rep.  370; 
Witherspoon  v.  Andersons  ezWs,  3  Des.  245. 
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^  out  his  neglect  or  default,  he  might  have  received  :{h)  nor  chap.  zv. 

will. be  be  conclusively  bound  by  his  admissions  in  his 

answers  as  to  receipts  ;(t)  nor  will  annual  rests  be  direct- 

edy  unless  a  special  case  for  that  form  of  decree  be  made 

on  the  pleadings  ]{k)  and  the  decree  should  contain  a  di- 

'  lection  for  ^st  allowances.    In  a  recent  case,  where  a      [*427] 

.  man  completed  the  purchase  of  and  paid  for  an  estate 

which  his  wife  had  contracted  for  before  marriage,  and 

theii  sold  it  without  her  concurrence,  the  purchasers,  upon 

being  evicted  by  the  wife's  heir  after  the  husband's  death, 

were  allowed  a  lien  on  the  estate  for  the  purchase-money 

paid  by  the  husband,  and  for  moneys  expended  in  lasting 

^         '         '  improvements  from  the  date  of  his  purchase,  with  inter- 

•      est ;  but,  accepting  this  relief,  they  were  treated  as  mort- 

^         ^      .■»      gagees  in  possession,  and  debited  with  rents  received,  or 

^  \'    which  might,  but  for  wilful  default,  have  been  received 

during  the  like  period.(m) 

Where  the  purchase  is  of  the  estate  of  an  infant,  the  if  the  ertate 

belonged  to 

fflirchasermay,  it  seetms,  be  treated  as  a  bailiff,  and  be  ^^^ 
I  charged  with  interest  on  his  balances,  and  with  such  rents 

as  he  might  have  received  but  for  wilful  default.(7») 

Where  land  vested  in  trustees  upon  art  express  trust  is  §^J^^ 
sold  by  them  in  breach  of  trust,  tfie  conveyance  to  the  J^^ 
purchaser  sets  the   statute  of  limitations  running  as  ^[^^^ 
against  the  cestuis  que  trust  ',(0)  but,  as  we  have  already 
8een(p)  a  much  shorter  time  than  the  statutory  limit  will 
bar  a  cestui  que  trust  who,  without  reasonable  excuse, 
knowingly  neglects  to  prosecute  his  claim  to  the  proper- 
ty.   In  cases  of  concealed  fraud,  the  statute  does  not  be- 
gin to  run  until  the  fraud  is  or  might  be  discovered.(g) 

(A)  OnoeU  y.  HaweU,  3  Myl.  A  Cr.  478. 

(f)  S.  a 

(k)  Neesom  v.  Oarkson,  4  Ha.  97 ;  see  Donovan  v.  Pricker,  Jac.  165. 

(Q  B(noeU  v.  BaweU,  2  Myl.  &  Gr.  478. 

(«i)  See  Neesom  v.  Oarkson,  2  Ha.  176 ;  4  Ha.  97;  qucare  whether  an 
allowance  should  not  have  been  made  for  interest  upon  the  difference  be* 
tween  Clarkson's  and  Syke's  purchase-money,  the  account  of  rents  and 
profits  being  carried  back  to  the  date  of  Syke's  purchase? 

(n)  Blomfidd  v.  Eyre,  8  Beav.  250 ;  and  see  WylUe  y.  EUice,  6  Ha.  505. 

{0)  3  and  4  Will.  IV.  c.  27,  s.  25. 

{p)  Supra,  p.  25. 

(q)  See  sect.  26. 
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Chap.   XV. 

Coniribu- 
lion  bypur- 
chaocn*  lo 
p.iremouat 
charge. 


[•429] 


*(6.)  As  to  cotiiribution  to  paramount  cliarges. 

Where  au  estate  subject  to  a  paramount  chaise  becomes 
divided  amongst  several  bona  fide  purchasers,  it  becomes 
a  matter  of  some  difficulty  to  determine  the  proportions 
in  which  they  are  to  bear  it  as  between  themselves.  The 
authorities  on  the  subject  will  be  found  stated  in  full  in  a 
learned  note  by  the  editor  of  Mr.  Jarman*s  work  on  con- 
veyancing,(r)  and  seem  to  lead  to  the  following  conclu- 
sions, viz. : 

If  two  estates,  X.  and  Y.,  are  subject  to  a  common 
charge,  and  estate  X.  be  sold  to  A.,  A.  will,  as  against 
the  vendor  and  his  representatives,  have  a  prima  facie 
equity  in  the  absence  of  express  agreement,  and  whether 
or  no  he  had  notice  of  the  charge,  to  throw  it  on  estate 
Y.,  in  exoneration  of  estate  X.{s) 

If,  then,  estate  Y.  be  subsequently  sold  to  B.  with  no- 
tice of  the  charge  and  of  the  prior  sale  of  X.  to  A.,  B. 
purchases  with  notice  of  A.'s  equity,  and  the  entire  charge 
must  rest  upon  Y^(^) 

If  B.,  at  the  time  of  his  purchase,  have  notice  of  the 
charge  as  affecting  Y.,  but  be  not  led  to  suppose  that  es- 
tate X.  is  also  subject  to  it,  or  if  he  purchase  without  no- 
tice of  the  charge,  and  A«  purchased  with  notice  of  the 
charge  as  affecting  Y.  in  either  of  these  cases,  it  is  con- 
ceived, B.'s  equity  is  inferior  to  A.'s,  and  the  entire  charge 
must  rest  upon  Y. 

If  B.  purchase  with  notice  of  the  charge  as  affecting  Y., 
and  with  no  notice  of  the  sale  to  A.,  and  be  led  to  sup* 
pose  that  X.  is  subject  to  the  charge,  or  if  both  purchase 
without  notice  of  the  charge,  B.'s  equity  would  appear  in 
either  case  to  be  equal  in  decree  to  A.'s ;  so  that,  either 
*party,  by  taking  a  transfer  of  the  charge  and  the  secu- 
rities, (supposing  them  to  be  such  as  to  give  the  incum- 
brancer a  claim  at  law  against  the  two  estates,)  would, 
it  is  conceived,  be  able  to  throw  the  chaise  exclusively 

(r)  Vol.  IX.  pp.  127,  et  seq. 

(5)  The  marginal  note  to  Barnes  v.  Racster,  1  Y.  &  C.  C.  C.  401,  is  in- 
correct ;  the  first  mortgage  in  that  case  was  of  only  one  estate,  see  p.  403. 
(0  See  and  consider  HanUUon  v.  Royse^  2  Sch.  &  Lef.  315, 328. 
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'Upoti  the  other  ;(m)  so,  the  incumbrancer  himself,  if  able  ^^'^p-  ^v- 
to  proceed  at  law  against  the  estates,  might  proceed 
against  the  two  la  such  proportions,  or  against  such  one 
only,  as  he  saw  fit ;  and  the  purchasers,  if  they  had  the 
legal  estate,  (as  might  happen  in  the  case  of  the  incum- 
brance being  a  rent  charge,)  would  have  no  remedy  as 
between  themselves  ;  but  if  their  estates  were  equitable, 
or  if  the  incumbrancer  were  obliged  to,  or  did,  in  fact, 
resort  to  a  court  in  equity  for  payment  of  his  claim,  then, 
the  equities  being  equal,  A.'s  would  prevail  as  being  prior 
in  date. 

(7.)  As  to  the  rights  of  third  parties  after  conveyance  in 

various  cases. 

The  Lands  Clauses  Consolidation  Act,  1845,  contains  Provision  in 
provisions  which  enable  the  promoters  of  an  undertaking,  ofau4»con. 
upon  the  discovery  at  any  time  of  the  existence  of  any  Ac^  mr" 

- .  .  for  purchane 

outstandmg  estates  or  interests,  to  purchase  the  same  ofimeresui 

'^  '  ■  omiited  lo  be 

C0mpulS0riiy.(l£7)  purchased. 

In  a  recent  case,  where  an  estate  was  devised  to  A.  foffJJi**^'* 
subject  to  the  payment  of  a  legacy,  which  was  held  to  fn^fJ^troiS* 
charge  only  the  estate  and  not  A.  personally  ;  and  A.  sold  i'har^e'^ 
the  estate  to  B.  with  notice  of  the  legacy,  but  without  bMiriJanies, 
any  reduction  of  purchase-money  being  made  in  respect  pt^^To  be 
thereof,  (the  parties  having  determined  that  the  charge  cumbrancer 
was,  upon  technical  grounds,  inoperative,)  it  was  held  JfJjj'JJ^^j 
that  the  legatee  could  not  treat  A.  as  a  trustee  in  respect  ^J^^^' 
of  so  *much  of  the  purchase-money  as  would  answer  the  [*430] 
iegacy.(ar) 

Where  a  mortgagee  purchases  and  takes  a  conveyance  Effect  or 

"    *^  convejraoce 

of  the  equity  of  redemption,  he  thereby  lets  in  all  subse-  J^^^'JJj'Yio"^ 
quent  incumbrances  of  which  he  had  notice.  (y)[l]  J^eT"**" 


(tt)  See  TiOey  v.  Davies,  2  Y.  &  C.  C.  C.  399 ;  and  see  Sober  v.  Kemp, 
€  Ha.  155. 

(w)  See  8  Vict.  c.  18,  s.  124,  et  seq ;  as  to  the  effect  of  a  conveyance  of 
copyholds  according  to  a  form  prescribed  in  a  private  act,  see  Grand 
Junction  Canal  Company  v.  Dimes,  15  Sim.  402. 

(z)  JUlard  V.  Edgar,  13  Jur.  1114 ;  and  see  Kent  v.  Newman,  on  appeal, 
ilfid.  1115;  reported  on  hearing  at  the  rolls,  1  Mer.  241. 

(y)  Greswold  v.  Marsham,  2  Ch.  Ca.  170;  Brown  v.  SUad,  5  Sim.  535; 

[1]  By  the  Arst  principles  of  equity,  a  purchaser  with  notice  of  any  in- 
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^*P-  ^'  If  a  mortgagee,  after  foreclosure,  fairly  sell  Ihe  estate 
Mn'^Ster  fof  less  than  the  amount  dujB  to  him,  he  cannot  afterwards 
^o?^  recover  from  the  mortgagor,  upon  his  collateral  personal 
cXte^  security,  the  amoimt  remaining  unsatisfied.(2?) 
Pnrehuer  A  pcrsou  who  haviug  Contracted  with  a  mortgagee  for 
ga^e^r  the  purchaso  of  the  property  under  his  power  of  sale,  en- 
>ai«,  bound  tered  into  a  subsequent  agreement  with  the  mortgagor  to 
mSrir'^w  ^^^^^  ^^^  ^  redeem,  and  theq  took  a  conveyance  of  the 
to?il2Ji^™  property,  has  been  held  bound  by  such  agreement,  (a) 
convejfance  Thc  couveyauce,  we  may  remark,  puts  an  end  to  a 
pjBwiu-  parol  license  from  the  vendor  to  a  stranger,  to  enjoy  an 
easement  over  the  estate ;  and  if  he  afterwards  enter  on 
the  land,  his  ignorance  of  the  sale  will  be  no  defence  to 
an  action  of  trespass  at  the  suit  of  the  purchaser.(6) 
partofren^^  It  would  appear  that  if,  upon  the  purchase  of  a  rent- 
lUrtjiJiL**^  charge,  the  same  be  conveyed  to  several  purchasers,  each  • 

may  distrain  upon  the  tenant  before  attomment.(c) 
Sh!?u?bi6      ^  ^^^  ^'  Pedleff,{d)  it  was  laid  down  by  Littledale,  J., 
for  Biinnce.  that  if  a  man  purchase  premises  with  a  nuisance  upon 
ihem,  though  there  be  a  demise  for  a  term  at  the  time  of 
[•431]      the  *purchase,  so  that  he  has  no  opportunity  of  removing 
the  nuisance,  yet  by  purchasing  the  reversion,  he  makes 
himself  liable  for  the  nuisance.    But  if,  after  the  rever* 
sion  is  purchased,  the  nuisance  is  created  by  theoccupier, 
the  reversioner  incurs  no  liability.     Yet  if  there  were 
only  a  tenancy  from  year  to  year,  or  any  short  period, 
and  the  landlord  chose  to  renew  the  tenancy  after  the 
tenant  had  erected  the  nuisance,  that  would  make  the 
landlord  liable.    He  is  not  to  let  the  land  with  a  nui- 
sance upon  it.    But  in  a  late  case,(e)  the  court  of  C.  P. 

and  see  Touhdn  v.  Steere,  3  Mer.  210 ;  Smith  v,  PkiUipSj  1  Keen,  694 ; 
qtujsrej  whether  the  same  would  be  the  effect  of  a  mere  contract  for  pur- 
chase; see  WaUs  y.  Symes^  16  Sim.  640,  and  also  the  third  point  decided 
in  MocaUa  v.  Mwrgal/royd^  1  P.  Wms.  393. 
(js)  LockhaH  v.  Hardy ^  9  Beav.  349. 

(a)  Orme  v.  Wright^  3  Jur.  19. 

(b)  WaUis  V.  Hamson,  4M.  &  W.  538. 

(c)  Rivis  V.  Watson,  5  M.  &  W.  255. 

{d)  1  Ad.  d^E.  see 837;  and  see  RosemU  v. />ru^, 2  Salk.  460. 
(«)  RUhY,  BasterfieU,  4  C.  B.  783, 805. 

cumbrance,  is  bound  by  it,  in  the  same  manner  as  the  person  was  of  whom 
"he  purchased.    See  Wadsworth  v.  WendeU,  5  Johns.  Ch.  Rep.  224. 
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held  that-^-althMgh  a  man  may  be  liable  for  demising^  ^^^^^  ^^- 
premises  when  the  nuisance  exists,  or  for  reletting  them 
a^fter  their  user  has  created  a  nuisance,  or  for  not  doing 
that  which  he  had  undertaken  to  do,  and  which  would 
kave  prevented  the  nuisance — yet  he  is  not  responsible 
for  the  act  of  his  tenant  'in  creating  a  nuisance  by  the 
manner  in  which  he  uses  the  premises — they  being  such 
•as  may  or  may  not  become  a  nuisance. 


♦CHAPTER  XVI.  P4321 

AS  TO  THB  RIGHTS  UNDER  THE  CONVEYANCE  OP  JOINT 
PURCHASERS,  AND  PERSONS  OTHER  THAN  THE  NOMI- 
NAL PURCHASERS. 

1.  As  to  joint  purchasers, 

2.  As  to  purchasers  in  name  of  nominal  purchaser. 

(1.)  A  coNVE  VANCE  of  land  to  two  or  more  persons,  PurchaMn 
without  words  indicating  that  they  are  to  take  as  tenants  mTe^  whe« 
in  common,  constitutes  at  law  ajomt  tenancy  ;(a)  and  the 
rule  is  the  same  in  equity,  if  they  advance  the  money  in 
equal  proportions,(&)  and  do  not  purchase  as  partners,  or 
for  the  purposes  of  trade  or  speculation.[l] 

If,  however,  two  purchase,  and  one  advance  more  of  JJ^\J[JJ^ 

(fl)  Co.  Litt.  lSO.{b) 
lb)  Bug.  901. 


[1]  Where  the  parties  advance  the  money  equally,  it  is  reasonable  to 
presume  that  they  purchased  with  a  view  to  the  benefit  of  survivorship  } 
but  where  the  money  is  advanced  in  unequal  proportions,  and  it  does  not 
appear  that  there  was  any  intention  to  benefit  the  one  advancing  the 
smaller  proportion,  there  is  a  fair  presumption  that  no  such  intention  ex- 
isted. The  inequality  of  proportion  in  such  a  case,  cannot  be  attributed 
to  the  relative  value  of  the  lives,  because  neither  of  the  parties  can  be 
supposed  not  to  know  that  the  other  may,  immediately  aAer  the  purchase, 
compel  a  large  partition  of  the  estate,  or  may  even  sever  the  joint  tenancy 
by  a  clandestine  act. 


mooej; 
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*^''*p- ^^  #lhe  purchase-money  than  the  other,  there  will,  !n  equity, 
^^^^m/^  ^^  survivorship,  although  there  are  no  words  indi- 
Lting  a  tenancy  in  common  ;(c)[l]  but  they  will,  in  the 
absence  of  any  stipulation  to  the  contrary,  be  interested  in 
^proportion  to  their  shares  of  the  purchase  money.  Iq 
tcJce  V.  Oib9on^{d)  the  proposition  is  qualified  by  the  ex- 
pression, ^  if  the  proportions  of  the  money  are  not  equal, 
and  this  appears  on  the  deed  itself,"  and  the  dictum  is 
tfius  cited  by  Sir  E.Sugden  ;{e)  but  the  rule  is  laid  down 
by  Lord  Hardwicke  without  qualification.  (/)  It  is, 
however,  conceived,  that  the  inequality  in  the  sums  ad- 
[*433]  vaneed,  must,  to  *have  this  effect,  be  in  accordance  with 
the  original  or  some  subsequent  express  agreement  be- 
tween the  parties ;  and  not  be  the  mere  result  of  any 
temporary  pecuniary  arrangement  at  the  time  of-the-com- 
pletion  of  the  purchase.(g') 

(c)  Rigden  v.  VaUier,  2  Ves.  sen,  252, 258 ;  S,  C,  3  Atk.  631,  735. 

{d)  1  Eq.  Ca.  Ab.  291. 

(e)  Sug.  902, 

(/)  2  Ves.  sen.  258 ;  3  Atk.  735. 

(})  See  Wood  v.  Birch,  Sag.  905. 

[2]  The  common  law  favored  title  by  joint  tenancy  on  account  of  the 
right  of  survivorship;  its  policy  being  averse  to  the  division  of  tenures, 
because  it  tended  to  multiply  the  feudal  services,  and  weaken  the  efficacy 
of  that  connexion.    It  has  been  said  that  the  reason  of  that  policy  ceased 
with  the  abolition  of  tenures,  and  that  courts  of  law  are  no  longer  inclined 
to  favor  them.    At  any  rate  they  are  not  favored  in  equity,  for  they  are  a 
kind  of  estates  that  make  no  provision  for  posterity.    As  an  instance  of 
the  equity  view  of  the  subject,  we  find  that  the  rule  of  survivorship  is  not 
applied  to  the  case  of  money  loaned  by  two  or  more  creditors  on  a  joint 
mortgage.    The  right  of  survivorship  is  also  rejected  in  all  cases  of  part- 
nerships, for  it  would  operate  very  unjustly  in  such  cases.    "  In  this  coun- 
try," says  Kent,  (2  Kent  Com.  361,)  "  the  title  by  joint  tenancy  is  very 
much  reduced  in  extent,  and  the  incident  of  survivorship  is  still  more  ex- 
tensively destroyed,  except  where  it  is  proper  and  necessary,  as  in  the  ca.se 
•  of  titles  held  by  trustees.    In  New  York,  estates  in  joint  tenancy  were 
abolished  as  early  as  1786,  except  in  executors.and  other  trustees,  unless 
the  etrtate  was  expressly  declared  in  the  deed  or  will  creating  it,  to  pass  in 
joint  tenancy.    By  the  revised  statutes  of  New  York,  every  estate  vested 
in  executors  or  trustees  as  such  is  held  in  joint  tenancy.    The  doctrine  of 
survivorship  incident  to  joint  tenancy  (excepting  estates  held  in  trust)  is 
abolished  in  the  States  of  Connecticut,  Pennsylvania,  Virginia,  Kentucky, 
Indiana,  Missouri,  Tennessee,  North  Carolina,  and  Alabama.    In  Maine, 
New  Hampshire,  Massachusetts,  Rhode  Island,  Vermont,  New  Jersey, 
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So,  where  laud  is  conveyed  to  partners  as  joint-tenants  oiap.  xvi. 

for  the  piirpot^es  of  trade,  there  is  no  survivorship  in  or  pvrcbaw 

*         for  the  pur- 
equity  ;(A)  so,  also,  if  it  be  conveyed  to  purchasers,  not  gJJ^^^ 

otherwise  in  partnership,  as  joint-tenants,  but  for  the  pur-  ■pecniaiion; 
pose  of  a  joint  adventure  or  speculation  ;(i)  "  the  purchase 
of  the  land  being  made  to  the  intent  that  they  shall  be- 
come partners  in  the  improvement ;  it  being  only  the  sub- 
stratum for  an  adventure  in  the  profits  of  which  it  was 
intended  they  should  be  concerned."(A:) 

So,  if  joint-tenants  subsequently  contract  to  deal  with  jSfJlK^ 
the  property  as  if  in  trade,  the  court  will  receive  evidence  ^Ss^j" 
of  such  a  contract ;  and  will  hold  that  there  is  no  survi-  S^pm-. 
vorship,(Z)  ^^i£ 

And  where  partners  purchased  land  out  of  partnership 
profits,  and  let  it,  but  brought  the  profits  into  the  partner- 
ship accounts,  it  was  held  that  there  was  no  survivorship ; 
although  the  conveyance  was  to  them  as  joint-tenants.(m) 

And,  in  the  case  of  a  joint-purchasei  if  one  joint-tenant  JMm-ta.  . 
*lay  out  money  in  repairs  or  improvements,(n) — which      [•4341 

(A)  Morris  v.  Barrett,  3  Y.  &  J.  384 ;  Elliot  v.  Broumy  3  Sw.  489; 
Houghton  v.  Houghton^  11  Sim.  491. 

CO  Lakev.  Craddockj  3  P.  Wma.  168;  I/ysier  v.  DoUand,  1  Ves.  jun. 
431 ;  Dale  v.  HanuUon,  5  Ha.  369 ;  2  Ph.  266. 

(^')  Per  Lord  Eldon,  9  Vcs.  597. 

(/)  Jeffereys  v.  SrnaU^  1  Vem.  217 ;  see  5  Ha.  384. 

(m)  Morris  v.  Barrett,  3  Y.  &  J.  384.  The  share  of  a  deceased  partner 
in  the  freehold  or  copyhold  estates  of  the  partnership,  is  not  liable  to  pro- 
bate duty ;  Custance  y.  Bradshaw,  4  Ha.  315.  As  to  the  relative  rights 
of  his  real  and  personal  representatives,  the  following  is  stated  by  Mr. 
Bisset  to  be  the  clear  resolt  of  the  cases :  viz.  "  that  in  the  absence  of  a 
specific  agreement  to  the  contrary,  real  estate  purchased  with  partnership 
funds  for  partnership  purposes,  is  converted  out  and  out  into  personal  es- 
tate, and  therefore  goes  to  the  personal  representative,  and  not  to  the  heir 
of  a  deceased  partner ;  but  that  real  estate  purchased  with  partnership 
property,  but  not  for  partnership  purposes,  is  not  converted  into  person- 
alty."   Bisset  on  Partnership,  56. 

In)  Lake  v.  CHbson,  1  Eq.  Ca.  Abr.  291. 

Michigan,  Illinois,  and  Delaware,  joint  tenancy  is  placed  under  the  same 
restrictions  as  in  New  York ;  and  it  cannot  be  created  but  by  express 
words ;  and  when  lawfully  created,  it  is  presumed  that  the  common  law 
incidents  belonging  to  that  tenancy  follow.  The  English  law  of  joint  ten« 
ancy  does  not  exist  at  all  in  Ohio  and  Louisiana,  and  it  exists  in  full  force 
in  Georgia,  Mississippi,  and  Maryland." 
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<^p-  ^^''  may  be  either  necessary,  or  sanctioned  by  the  other  joint- 
on  estate      teuaots — or,  in  the  case  of  renewable  leaseholds,  advance 

Vftf'  ^*e  I'^^^^y  ^^^  ^^^  expense  of  a  renewaI,(o)  he  has  a  lien  upon 

jjjdjrenewti!  ^fje  cstato  for  the  amount :  but  if  one  purchaser  advance 

more  than  his  share  of  the  purchase-money,  he  acquires 

no  lien  on  the  estate ;  nor,  it  would  appear,  has  he  any 

remedy  except  a  suit  for  contribation.(p)[l] 

uga  wcnrwi     Aud,  whcrc  DUFchasers  stand  in  the  relation  of  partners, 

by  purehas-  '  • ' 

erMaoding   auy  advantage  secured  by  one, — e,  g.^  the  renewal  of  a 


(o)  See  HamiUan  v.  Denny,  1  Ball  &  B.  199. 
(p)  See  Wood  v.  Birck,  Sug.  905. 


[1]  Where  two  or  more  persons  agree  for  the  purchase  of  an  estate  in 
moietiei  between  them,  sabject  to  incumbrances,  which  iBieto  be  di6cha»> 
ged  out  of  the  purchase-money,  the  purchase  is,  in  equity,  considered  to 
be  made  for  their  equal  benefit  and  on  a  muiwU  trust  between  them ;  and 
therefore  although  one  of  them  may  have  abatements  made  to  hisi  by  some 
of  the  incumbrancers,  of  sums  due,  for  interest,  or  otherwise,  in  considem- 
tion  of  services  and  friendships,  and  it  is  expressly  agreed  to  be  to  his  own 
use,  yet  equity  will  compel  him  to  account  to  the  other  for  the  benefit  of 
these  advantages.  So  a  new  lease  obtained  by  one  partner  enures  to 
both,  although  he  obtained  it  clandestinely,  and  on  his  own  account.  See 
3  Sug.  169,  and  cases  cited. 

It  seems  that  where  two  or  more  persons  purchase  an  estate,  and  one, 
for  instance,  pays  all  the  money,  and  the  estate  is  conveyed  to  them  both, 
the  one  who  paid  the  money,  cannot  call  upon  those  who  paid  no  part  of 
it,  to  repay  him  their  shares  of  the  purchase  money,  or  to  convey  their  shares 
of  the  estate  to  him :  for  by  payment  of  all  the  money,  he  gains  neither  a  lien, 
nor  a  mortgage,  because  there  is  no  contract  for  either ;  nor  can  it  be  con- 
strued a  resulting  trust,  as  such  a  trust  cannot  arise  at  an  after  period ;  and 
perhaps  the  only  remedy  he  has,  is  to  file  a  bill  against  them  for  a  contribu- 
tion. Whenever  therefore  two  persons  agree  to  purchase  an  estate,  it 
should  be  stipulated  in  the  agreement,  that  if,  by  the  default  of  either  of 
them,  the  other  shall  be  compelled  to  ,pay  the  whole,  or  greater  part  of 
the  purchase  money,  the  estate  shall  be  conveyed  to  him,  and  he  shall 
hold  the  entirety  against  the  other  and  his  heirs,  unless  he  or  they,  shall, 
within  a  stated  time,  repay  the  sum  advanced,  on  their  account,  with  in- 
terest, in  the  meantime.    lb. 

If  two  persons  purchase  an  estate  subject  to  a  mortgage,  and  the  mort- 
gage money  is  apportioned  between  them,  and  each  of  them  covenants 
with  the  other  to  pay  his  share  of  the  money,  and  to  indemnify  the  other 
from  it,  they  do  not,  by  those  means,  make  their  personal  estate,  as  between 
their  real  and  personal  representatives,  the  primary  fund  for  payment  of 
the  mortgage  money.  lb.  See  Gibson  v.  Crehore,  5  Pick.  Rep.  152} 
Parkman  v.  Welch,  19  Pick.  231. 
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lease,(y)  or  an  abatement  of  incumbrances  charged  on  the  chap.  xvi. 
property,(r) — enures  lo  the  benefit  of  the  others.  llitSt^"' 

If  the  land  is  bought  as  a  speculation— e.  g.,  under  an  JSJSSiiSli^ 
agreement  between  the  partners  that  it  shall  be  laid  out,  puiJSjJSiby 
allotted,  and  sold  for  building  purposes — no  partner  can  JSJiaiion, 
enforce  a  partition  or  sale  in  contravention  of  the  terms  SSi  wn- 
of  such  agreement  :{s)  if,  however,  the  management  of  4[^ement. 
the  concern  be  entrusted  to  certain  partners,  who  refuse 
to  execute  the  duty  they  have  undertaken,  the  court  will, 
upon  a  suit  being  instituted  by  another  partner,  take  on 
itself,  so  far  as  it  can,  to  put  him  in  the  situation  in  which 
he  would  have  been  had  the  trusts  been  properly  perform- 
ed.(^) 

Where,  upon  an  agreement  for  a  joint-purchase,  the  con-  ifeaarej- 
veyance  is  taken  in  the  names  of  some  but  not  all  of  the  {S^^*^^ 
intended  purchasers,  the  interests  of  the  others  may  be  tST^rchM- 
established  by  any  subsequent  writing  signed  by  the  fidu-  maybe 
ciary  partners,  and  which  acknowledges  or  proves  the  "^J^J"^* 
existence  *of  the  trust  ;(m)  and  this,  although  the  agree-  {jfniJSiJii 
ment  be  that  the  one  purchaser  shall  find  the  money,  and  ^"'^^"' 
the  other  contribute  his  skill  in  purchasing  and  subse-      ^       -I 
quently  allotting  and  selling  the  land  :{w)  it  seems,  how- 
ever, to  be  the  better  opinion,(x)  that  the  mere  fact  of  one 
of  two  parties  in  treaty  for  an  estate  desisting  therefrom 
under  a  parol  agreement  that  the  other  shall  complete  for 
their  joint  benefit,  is  not  such  a  part  performance  as  takes 
the  case  out  of  the  statute  of  frauds  ;  and  that,  in  the  ab- 
sence of  any  subsequent  written  admission  of  the  trust, 
the  aggrieved  party,  unless  he  can  establish  a  resulting 
trust,  by  proo'f  of  his  having  paid  or  contributed  to  the 
purchase  money,  has  no  remedy.    There  is  this  distinc- 

(q)  Featherstonhaugh  v.  Femnck^  17  Ves.  298  j  CUgg  v.  FtshwUk^  1 
Mac.  &  G.  294. 

(r)  See  Carter  v.  Home,  1  Eq.  Ca.  Abr.  7,  which  according  to  the  report 
was  a  mere  case  of  a  joint-purchase ;  and  see  1  Mac.  &»  G.  300. 

(5)  Peck  V.  Cardwell,  2  Beav.  137  j  and  see  Dale  v.  Hamilton^  2  Ph. 
266. 

(t)  See  2  Ph.  276. 

(tt)  Forster  v.  Hale,  3  Ves.  696  j  S.  C,  5  Ves.  308. 

{to)  Dale  V.  Hamiltan,  2  Ph.  266. 

(r)  Sug.  907. 
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^^V'^^  tion  between  agreements  and  declaration  of  trust ;  in  the 
one,  it  is  the  agreement  itself,  which  is  the  origin  of  the 
interest,  that  must  be  in  writing :  in  the  case  of  a  declara- 
tion of  trust,  which  is  only  the  recognition  of  a  pre-exist- 
ing interest,  it  is  the  evidence  and  recognition,  and  not  the 
origin  of  the  transaction  which  must  be  in  writing  :(y) 
and,  of  course,  it  is  not  necessary  that  the  party  seeking 
to  enforce  the  declaration  of  trust,  should  himself  have 
been  a  party  to  it(2?)[l] 

(2.)  As  to  purchases  in  the  name  of  a  nominal  purchaser. 
So,  if coiMii.       Where,  upon  a  purchase,  either  by  one  or  several,  the 

denuionhas  •     .   i  •     .1.  c  \  i 

beu  p«^7  conveyance  is  taken  in  the  names  of  strangers ;  or,  where, 
Dominai       in  the  casc  of  a  joint-purchase,  the  conveyance  is  taken  in 
?SiiItfng**  ^^®  names  of  some,  but  not  all,  of  the  purchasers  who  pay 
SuMHiUng.  for  the  estate,(a)  there  will, — subject  to  the  exceptions 
'subsequently  noticed,  and  subject,  of  course,  to  any  ex- 
[  ^^^J      press  stipulation  (even  by  parol)  on  the  point,(6) — be  a 
resulting  trust  in  favor  of  the  other  parties  who  have  paid 
or  helped  to  pay  theconsideration-money :  and  this,  what- 
ever may  be  the  tenure  of  the  estate,  or  the  mode  in  which 
the  property  is  conveyed  ;(c)  unless  the  effect  would  be  to 
break  in  upon  the  policy  of  an  act  of  parliament  \{d)  and 

{y)  Per  Lord  Cottenhaxn,  2  Ph.  275 ;  See  Dtmohoe  v.  Conrahy,  2  J.  & 
L.688. 
{^)  2  Ph,  275. 
(d)  Wray  v.  Steele,  2  Ves.  &,  B.  388. 

(b)  See  LadAf  BeUasis  v.  Compton,  2  Vem.  294. 

(c)  See  Dyer  v.  Dyer,  2  Cox,  92, 93. 
Id)  See  Sag.  908. 


[I]  Where  two  or  more  persons  purchase  an  estate,  and  the  conveyance 
is  taken  in  the  name  of  one  of  them,  the  trust  may  be  proved  by  letter* 
written  subsequently  to  the  purchase ;  for  the  statute  of  frauds  does  not  re- 
quire that  a  trust  shall  be  created  by  a  writing ;  but  that  it  shall  be  mani- 
fested and  proved  by  writing,  which  means  that  there  shall  be  evidence  in 
writing,  proving  that  there  wA  such  a  trust.  See  Boyd  v.  McLean,  1  John. 
Ch.  Rep.  582 ;  Botsford  v.  Burr,  2  Johns.  Ch.  Rep.  405 ;  Henderson  v.  Hud- 
son,'! Munf.  Rep.  510 ;  Moran  v.  Hays,  1  John.  Ch.  Rep.  339 ;  Jackson  v. 
Pierce,  2  John.  Rep.  223  j  Preport  v.  Bartol,  3  Greenl.  340 ;  Norton  v.  Pres- 
ton, 3  Shepl.  Rep.  14. 
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no  written  declaration  of  trust  is  necessary ;  resulting  <Vp*  ^^'^ 
trusts  being  expressly  excluded  from  the  operation  of  the 
statute  of  frauds.(e)  But,  it  is  conceived,  the  mere  fact 
of  the  money  being  so  paid,  not  in  pursuance  of  the  origi- 
nal agreement,  but  either  as  a  matter  of  necessity,  or  by 
virtue  of  a  pecuniary  arrangement  between  the  parties  at 
the  time  of  completion,  would  not  have  this  effect :(/)  if, 
for  instance,  A.  and  B.  agree  to  purchase  an  estate,  the 
money  as  between  themselves  to  be  advanced  in  certain 
specified  proportions,  and,  at  the  time  fixed  for  comple- 
tion, A.,  either  through  B.'s  temporary  inability  to  pay,  or 
merely  for  his  convenience,  advance  the  entire  amount, 
this,  it  appears,  will  not  give  A*  a  claini  to  the  whole  es- 
tate.(g^)[l] 

(0  29  Car.  II.  c.  3,  s.  8. 

(/)  See  Wood  y.  ^rch,  Sug.  905, 

{g)  S.  C. 

[1]  "  In  addition  to  the  various  direct  modes  of  creating  trust  estates, 
there  are  resulting  trusts  implied  by  law,  from  the  manifest  intention  of 
the  parties,  and  the  natare  and  justice  of  the  case;  and  such  trusts  are 
expressly  excepted  from  the  operation  of  the  statute  of  frauds.  Where 
an  estate  is  purchased  in  the  name  of  A.,  and  the  consideration  is  actually 
paid  at  the  time  by  B.,  there  is  a  resulting  trust  in  favor  of  B.,  provided 
the  payment  of  the  money  be  clearly  proved.  The  payment  at  the  time^ 
is  indispensable  to  the  creation  of  the  trust ;  and  this  fact  may  be  estab- 
lished, or  the  resulting  trust  rebutted  by  parol  proof.  Lord  Hardwicke 
said,  that  a  resulting  trus(  arising  by  operation  of  law  existed,  1.  Whei^ 
the  estate  was  purchased  in  the  name  of  one  person,  and  the  consideration 
came  from  another.  2.  When  a  trust  was  declared  only  as  to  part,  and 
nothing  was  said  as  to  the  residue,  that  residue  remaining  undisposed  of, 
remained  to  the  heir  at  law.  He  observed  that  he  did  i^ot  know  of  any 
other  instances  of  a  resulting  trust,  unless  in  cases  of  fraud.  The  mere 
want  of  a  valuable  consideration  will  not  of  itself  and  without  any  auxil- 
iary circumstance  create  a  resulting  trust,  and  convert  a  grantee  into  a 
trustee ;  for  this,  as  Mr.  Saunders  has  truly  observed,  would  destroy  the  ef- 
fect of  every  voluntary  conveyance.  There  must  be  the  absence  of  both  a 
consideration  and  a  declaration  of  the  use.  If  only  part  of  the  purchase 
money  be  paid  by  the  third  party,  there  will  be  a  resulting  trust  in  his  favor 
pro  tanto ;  and  the  doctrine  applies  to  a  joint  purchase.  So  if  a  purchase  ■ 
be  made  by  a  trustee,  with  trust  moneys,  a  trust  will  result  to  the  owner  of  / 
the  money.  If  a  trustee  renews  a  lease,  the  new  lease  will  be  subject  to  th^ 
trust  affecting  the  old  one ;  and  it  is  a  general  and  well  settled  principle, 
that  whenever  a  trustee  or  agent  deals  on  his  own  account  and  for  his  owny 
benefit  with  the  subject  entrusted  to  his  charge,  he  becomes  chargeable  witlr 
the  purchase  as  a  trustee.   There  will  be  equally  a  resulting  trust  when  the 


^ 
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^^"^^'^^  A  manorial  custom  that  a  nominal  purchaser  of  copy- 
S^^'£  holds  shall,  notwithstanding  the  doctrine  of  resulting 
■wSiui^^^  trusts,  take  beneficially  unless  the  trust  is  mentioned  on 
^'^'^^^      the  rolls  of  the  manor,  is  a  bad  custom.(A) 

Payment  of  '  ^    ^ 

coMi^ra-^       For  the  purpose  of  raising  a  resulting  trust,  the  mode 
^fe^     in  which  the  consideration  has  been  paid  may  be  proved 
by  parol  evidence,  either  during  the  life  of  the  nominal 

(*)  See  Ltuns  v.  Laiu,  2  Myl.  &  K.  449,  over-ruling  Edwards  v.  Pidd, 
3Madd.237. 

purposes  for  which  an  estate  has  been  conveyed  fail  by  accident  or  other- 
wise, either  in  whole  or  in  part,  if  a  surplus  remains  after  the  purposes  of 
the  trust  are  satisfied." 

It  is  a  general  rule,  that  if  an  estate  be  purchased  in  the  name  of  out 
person,  and  the  price  paid  with  money  belonging  to  another,  it  will  be 
subject  to  a  trust  for  him  by  whom  the  money  was  advanced,  even  with- 
out a  declaration  to  that  effect.    Such  resulting  interest  may  be  sold  on 
execution,  and  the  legal  title  thereby  transferred  to  the  purchaser,  by  vir- 
tue of  the  29  Char.  II.  c.  3,  of  which  the  4th  section  of  the  New- York 
Statute  of  Uses  is  a  copy.    1  N.  Y.  R.  S.  74 ;  3  John.  Rep.  216 ;  see  also 
M'Chuire  v.  M'Qnoen,  4  Desau.  491  j  Perry  v.  Head,  1  A.  K.  Marsh.  47; 
Letcher  v.  Letcher's  heirs,  4  J.  J.  Marsh.  592 ;  EOwU  v.  Armstrong,  2  Blackf. 
Rep.  198 ;  Jenison  v.  Graves,  ib.  440 ;  DoyU  v.  Sleeper,  1  Dana,  536 ;  Boyd 
V.  McLean,  1  John.  Ch.  Rep.  582 ;  Botsford  v.  Burr,  2  John.  Ch.  Rep.  409 ; 
10  Paige's  Rep.  193 ;  ib.  249 ;  ib.  504  •,  Guthne  v.  Gardner  and  wife,  19 
Wend.  Rep.  414.    If  the  money  be  advanced  by  the  father,  and  the  con- 
veyance taken  in  the  name  of  a  child ;  or  by  a  husband,  and  taken  in  the 
name  of  the  wife,  in  each  case  it  will,  in  the  first  instance  be  deemed  an 
advancement  to  them,  and  not  a  resulting  trust,  subject,  however,  to  ex- 
planation.   Ib.;  11  John.  Rep.  96;  Page  v.  Page,  8  N.  H.  Rep.  187. 
Resulting  trusts  are  created  in  two  ways — 1st,  when  the  purchaser  pays 
the  price  out  of  his  money,  and  takes  a  deed  in  the  name  of  another  • 
2nd,  when  a  trust  has  been  declared  of  but  part  of  the  estate,  from  which 
the  law  implies  an  intent  to  reserve  the  beneficial  ownership  of  the  resi- 
due.   Kisler  v.  Kisler,  2  Watts'  Rep.  323.    It  is  essential,  in  order  to  bring 
a  trust  of  this  sort  within  the  proviso  of  the  statute,  that  it  arise  upon 
a  conveyance  of  real  estate.     For  the  proviso  is  confined,  in  express 
terms,  to  trusts  arising  upon  conveyances.    Therefore,  if  A.  pay  B.  for  a 
tract  of  land,  and  B.  agree  to  hold  the  land  in  trust  for  A.  in  such  a  case, 
the  trust  is  not  within  the  meaning  of  the  proviso,  because  it  is  not  a  trust 
arising  upon  a  conveyance.    Jackson  v.  Seelye^  16  John.  Rep.  199.    It 
is  also  essential  that  the  purchase-money,  when  paid,  should  have  been 
the  money  of  him  who  sets  up  the  trust.    If  A.  take  a  conveyance  of  land 
in  his  own  name  from  B.,  and  pay  the  purchase-money,  and,  by  a  subse- 
quent agreement,  receive  the  purchase-money  from  C.  and  agree  to  hold 
N  the  land  in  trust  for  C,  this  is  not  a  trust  within  the  proviso  of  the  statute, 
because  it  is  not  a  trust  arising  by  the  conveyance.    Stere  v.  Slere,  5  John. 
Ch.  Rep.  1 ;  Botsford  v.  Burr,  2  ib.  405. 
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purchaser,  or,  according  to  the  weight  of  authority,  after 
his  decease  ;(i)  though  whether  it  can  prevail  against  a 
direct  Menial  in  his  answer  seems  to  be  doubtful  ]{k)  and 
it  will,  in  any  case,  be  received  with  great  caution  :  nor 
can  it  be  received  to  prove  that  a  person  who  has  paid 
for  the  estate  with  his  own  money,  and  taken  a  convey- 
ance in  his  own  name,  was,  in  fact,  the  agent  of  another  ;(Z) 
or  to  raise  a  resulting  trust  in  favor  of  a  vendor  who  has 
conveyed  the  estate  without  receiving  the  purchase-mo- 
ney ;  even  although  there  be  parol  evidence  to  show  that 
the  transaction  was  really  a  conveyance  in  trust,  and  not 
a  sale.(m)  But  where  such  evidence  is  received  it  need 
not  be  confied  to  the  direct  fact  of  payment :  for  instance, 
evidence  of  the  poverty  of  the  nominal  purchaser  has  been 
allowed  in  proof  of  the  impossibility  of  his  having  paid 

for  the  estate.(n) 
And  parol  evidence  is  admissible  to  prove  that  what 

purports  to  be  an  absolute  conveyance,  was,  in  fact,  a 

mortgage.(o) 

As  a  general  rule,  no  resulting  trust  arises  when  the 

conveyance  is  taken  in  the  name  of  a  child,(p)  grand- 

child(5r)  (if  the  father  be  dead,)(r)  or  wife(5)  of  a  sole(^) 

purchaser ;  or  in  the  names  of  several  children,  either 

alone(i^)  or  associated  with  the  wi{e:{w)  and  the  rule 

seems  to  include  illegitimate  children,  if  recognized  as 


Chap.  XVT. 


[*437] 


ConreijuiM 
may  be 
shown  to  be 
a  mortgage. 


Buiy  pnma 
faetej  there 
ia  no  result- 
ing trust  on 
purchase  in 
name  of  wifa 
or  cUld. 


(i)  Sir  Thomas  Peechy's  Case,  Sag.  910  j  Lenchy.  Lench,  10  Ves.  511, 
517 ;  2  Mad.  Ch.  Pr.  141, 3rd  edit. 

(it)  Sug.909. 

(0  BarUeU  v.  PUkersgiU,  1  Cox,  15. 

(m)  Leman  v.  WkUleyj  4  Ross.  423 ;  Sir  E.  Sagden  puts  a  qoiery  to  this 
case,  Sag.  911. 

(»)  WiUisv.  W^i«,2Atk.71. 

lo)  Cripps  V.  Jee,  4  Bro.  C.  C.  472. 

(jf)  Mwrnma  v.  Mwmma,  2  Vem.  19;  Oreyy,  Orey,  2  Sw.  594;  Sid- 
mouth  V.  Sidmouth,  2  Beav.  447. 

(q)  See  KUpin  v.  KUpin,  1  Myl.  &  K.  520 ;  Loyd  v.  Bead,  1  P.  Wms. 
607. 

(r)  Ebrand  v.  Dancer,  2  Ch.  Ca.  26. 

(5)  eWfltwterv.  i3eMW,8VC8. 199. 

(0  See  Pinchy.  Finch,  15  Ves.  51. 

\u)  S.C.,  lb.  43 ;  MurUssy,  Pranklin,  1  Sw.  13. 

(w)  Back  y.  Andrews,  2  Vem.  120. 
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Chap.  xvT.  gy^jj  j^^j  j^jjj  persons  to  whom  the  purchaser  has  placed 
[M38J      himself  in  loco  parentis  ;{y)  *and  adult(j2r)  as  well  as  in- 
fant, and  male  as  well  as  female  children  \  and  to  extend 
to  purchasers  by  a  female  as  well  as  by  a  male  ancestor 
or  quasi  ancestor  :(a)  but  not  to  purchases  in  the  name 
of  a  parent,(6)  brother,(c)  or  other  remoter  relative. 
th?*p?reha.       And,  although  the  point  was  otherwise  decided  by 
te^aliSTSf    Lord  Hardwicke,{d)  it  seems  to  be  the  better  opinion(e) 
^^^'        that  the  same  rule  will  prevail,  when,  upon  a  purchase 
Ji^tako"*^  by  a  father,  the  conveyance  is  taken  in  the  joint  names  of 
«rS^        himself  and  his  child  ;(/)  so,  in  the  case  of  copyholds, 
the  children  take  benficially,  although  they  are  named  to 
take  in  succession  after  the  father  ]{g)  so,  on  a  purchase 
by  a  husband  in  the  joint  names  of  himself  and  his  wife, 
the  latter  surviving  will  take  beneficially  ;(A}  so,  if  a 
stranger's  name  be.  also  inserted,  he  will,  it  appears,  take 
as  a  trustee  for  the  children  or  wife,  (as  the  case  may 
be-Xi) 
uJ^i^Kror      But  although,  whcrc  property  is  purchased  in  the  name 
mem  m2^  of  a  wifc  or  child,  the  purchase  is  prima  facie^  an  ad- 
^tempon-  vancement,  still,  the  relation  between  the  parties  is  only 
dediiim-       evidence  of  the  intention  of  the  purchaser  to  advance  the 
nominee :  which  evideifce  may  be  rebutted  by  other  evi- 
[*439]      dence  manifesting  a  contrary  intention.    That  *cotempo- 

(rc)  See  Beckford  v.  Beckford,  Loft.  490 ;  and  see  1  Myl.  &K.  542. 

(y)  See  Ebrand  v.  Dancer,  2  Ch.  Ca.  26 ;  Currant  v.  Ja^o,  1  Col,  261 ; 
a  person  may  stand  in  loco  parentis  to  a  child  living  and  maintained  by 
his  father  j  Paioys  v.  Mansfield,  3  Myl.  &  Cr.  359 ;  Pym  v.  Locker,  5  Myl. 
Sl  Cr.  29. 

(z)  Grey  y.  Grey,  2  Sw.  594 ;  Sidmouth  v.  Sidmoutk,  2  Beav.  456. 

{a)  See  Loyd  v.  Read,  1  P.  Wms.  607. 

lb)  See  Chrey  v.  Grey,  2  Sw.  598. 

(c)  Maddisan  v.  Andrew,  1  Ves.  57,  see  p.  61 ;  Skeats  v.  Skeats,  2  y. 
&  C.  C.  C.  9, 

(d)  Stileman  y.  Ashdown,  2  Atk.'  477,  see  p.  480. 
{e)  See  Sug.  916. 

{/)  ScToope  V.  Scroope,  1  Ch.  Ca.  27 ;  Ba£k  v.  Andrews,  2  Vem.  120. 

(g)  Dyer  v.  Dyer,  2  Cox,  92 ;  Skeats  v.  Skeats,  2  Y.  &  C.  C.  C.  9,  oyer- 
raling  Dickenson  v.  Shaw,  1  V^at.  Cop.  222. 

(A)  See  Dummer  v.  Pitcher,  2  Myl.  &  K.  262j  and  2  Vem.  120,  683. 

(i)  Lamplugh  V.  Lamphigh,  1  P.  Wms.  HI ;  Crdbb  v.  CraM),  1  Myl. 
&r  K.  511 ;  and  see  I  Myl.  &  K.  542;  see  however  Skeats  v.  Skeats,  uH, 
hipra. 
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raneous  acts(A;)  and  even  cotemporaneous(Z)  declarations  f^hap-  xyl 
of  the  purchaser,  may  amount  to  such  evidence,  has  been 


often  decided)(?n)  but  subsequent  acts  and  declarations  SSb«"auent 
of  the  purchaser  are  not  evidence  to  support  the  trust :  SSatioMof 


material. 


although  subsequent  acts  and  declarations  of  the  nomi  ?!^^o^ 
nee  may  be  so :  but,  generally  speaking,  we  are  to  look  "*^ 
at  what  was  said  and  done  at  the  time.(n) 

Thus,  where  a  copyholder,  upon  taking  a  purchase  in  jLpwiie^ 
his  son's  name,  at  the  same  court  surrendered  it  to  the  cuc^tu- 
use  of  his  own  will  ;(o)  or,  taking  a  purchase  in  the  joint  *^'         < 
names  of  himself  and  two  sons,  at  the  same  court  took  a 
license  to  lease  for  seventy  years,(p)  it  was  held  to  be  no 
advancement.     So,  where  the  purchase  is  made  with 
some  particular  object,  as  to  sever  a  joint-tenancy.(^) 
But  the  general  presumption  in  favor  of  advancement 
cannot  be  negatived  or  qualified  by  transactions  relating 
to  other  estates.(r) 

In  the  case  of  a  child,  it  is  a  material  circumstance  that  Prforad- 

'  vancemect 

a  provision  has  been  previously  made  for  him  ;  but  this  ^,^^^^ 
is  far  from  being  decisive.(^)    In  the  older  cases(^)  it  was 
held  that  the  child,  if  already  fully  advanced,  could  not 
take  ;[1]  but,  as  observed  by  Eyre,  L.  C.  B.,(w)  "  the  father 

(*)  See  Prankerd  v.  Prankerdy  1  Sim.  &  St.  1. 

(0  Or  previous ;  see  1  Myl.  &  K.  539. 

(m)  2  Beay.  455 ;  and  see  KUpin  v.  KUpin,  1  Myl.  Sl  K.  520,  where 
the  declarations  were  made  verbally  to  the  purchaser's  solicitor. 

(n)  SidmotUh  v.  Sidinovik,  2  Beav.  447,  see  p.  455 ;  and  see  1  Myl.  & 
K.  532,  and  1  Coll.  267. 

{o)  Prankerd  v.  Prankerd^  1  Sim.  db  St.  1. 

{p)  Stoifi  V.  Davis,  8  East,  354,  n. 

(q)  Sug,  915,  citing  Baylis  v.  Netoton,  2  Vem.  28. 

(r)  Murless  v.  Pranklin,  1  Sw.  see  p.  19. 

Is)  Per  Lord  Brougham,  1  Myl.  &,  K.  542. 

It)  See  Elliot  v.  EUiot,  2  Ch.  Ca.  231,  A.  D.  1677;  C^rey  v.  Cfrey,  2  Sw. 
600,  decided  A.  D.  1677 ;  and  see  Sag.  913. 

(u)  See  Dyer  v.  Dyer^  2  Cox,  94. 

[1]  "  There  is  generally,  says  Kent,  (4  Kent's  Com.  417,)  "  In  the  sta- 
tute laws  of  the  several  states,  a  provision  relative  to  real  and  personal 
estates  similar  to  that  which  exists  in  the  Elnglish  statute  of  distribution, 
concerning  an  advancement  to  a  child.  If  any  child  of  the  intestate  has 
been  advanced  by  him,  by  settlement,  either  out  of  the  real  or  personal 
estate,  or  both,  equal,  or  superior,  to  the  amount  in  value  of  the  share  of 
such  child  which  would  be  due  from  the  real  and  personal  estate,  if  no 
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^^P'^^  i3  the  only  judge  as  to  the  question  of  a  son's  provision : 
the  distinction  therefore  of  the  son  being  provided  for  or 
not,  is  not,  very  solidly  taken  or  uniformly  adhered  to  :" 

[*440J  and  it  'has  been  observed  by  Lord  Eldan  that  "  the  pre- 
sumption of  advancement  in  favor  of  a  child  is  not  to  be 
frittered  away  by  nice  refinement."(i/7)    At  any  rate,  it 

(iff)  See  15  Ves.  50. 

such  advancement  had  been  made,  then  such  child  and  his  descendants, 
«  are  excluded  from  any  share  in  the  real  or  personal  estate  of  the  intestate. 

But  if  such  advancement  be  not  equal,  then  the  child  and  his  descendants 
are  entitled  to  receive,  from  the  real  and  personal  estate,  sufficient  to  make 
up  the  deficiency,  and  no  more.  The  maintenance  and  education  of  a 
child,  or  the  gift  of  money,  without  a  view  to  a  portion,  or  settlement  in 
life,  is  not  deemed  in  advancement.  This  is  the  provision  as  declared  in 
the  New  York  revised  statutes,  and  it  agrees  in  substance,  with  that  in 
the  statute  laws  of  the  other  states.  The  basis  of  the  whole,  is  the  pro- 
vision in  the  statute  of  distribution  of  22  and  23  Charles  2 ;  though  there 
are  a  few  shades  of  difference  in  the  local  regulations  on  the  subject 
The  statutes  in  Maine,  Vermont  and  Massachusetts,  have  mentioned  the 
requisite  evidence  of  the  advancement ;  and  it  is  to  consist  of  a  declara- 
tion to  that  effect,  in  the  gift  or  grant  of  the  parent,  or  of  a  charge  in 
writing  to  that  effect,  by  the  intestate,  or  of  an  acknowledgment,  in 
writing,  by  the  child.  The  provision,  in  those  states,  and  in  Kentucky,  ap- 
plies equally  to  grandchildren ;  whereas,  the  language  of  the  provision, 
is,  generally,  in  the  other  states,  like  that  in  the  statute  of  distribution, 
confined  to  an  advancement  to  the  child  of  the  parent  It  is  declared  in 
New  York,  that  every  estate  or  interest,  given  by  a  parent  to  descendant^ 
by  virtue  of  a  beneficial  power,  or  of  a  power  in  trust,  with  a  right  of  se- 
lection, shall  be  deemed  an  advancement  In  New  Jersey,  the  statute 
uses  the  word  issvej  which  is  a  word  of  more  extensive  import  than  the 
word  child ;  though  children,  as  well  as  issue,  may  stand  in  a  collective 
sense,  for  grandchildren,  when  the  justice  or  reason  of  the  case  requires 
it  It  would  have  been  better  however,  if  the  statutes  on  this  subject,  had 
been  explicit,  and  not  have  imposed  upon  courts  the  necessity  of  extend- 
ing, by  construction,  and  equity,  the  meaning  of  the  word  child,  so  as  to 
exclude  a  grandchild  who  should  come  unreasonably  to  claim  his  distri- 
butive share,  when  he  had  already  been  sufficiently  settled^  by  advance- 
ment. In  some  of  the  states,  as  in  Virginia,  Kentucky,  Alabama,  and 
Missouri,  there  is  a  special  provision,  that  the  child  who  has  received  his 
advancement,  in  real  or  personal  estate,  may  elect  to  throw  the  amount 
of  the  advancement  into  the  common  stock,  and  take  his  share  of  the  es- 
tate descended,  or  his  distributive  share  of  the  personal  estate,  as  the  case 
may  be  j  and  this  is  said  to  be  bringing  the  advancement  into  hotchpot, 
and  it  is  a  proceeding  which  resembles  the  collation  bonorum,  in  the  civil 
law.  I  do  not  find,  this  privilege  of  election  conceded  by  the  laws  of  the 
other  states  to  the  child  who  has  been  advanced ;  and  there  is  nothing 
which  would  appear  to  render  the  privilege  of  any  consequence." 
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<  ^ 


appears  that  an  advancement  which  is,(ar)  or  which  tbe  ^^^'^  ^^' 
parent  considers  to  be(y)  only  in  part,  will  not  rebut  the ' 
presumption  of  advancement :  a  reversion  expectant  on 
a  life  estate,  is  prima  fcuAe  only  a  part  advancement.(z) 

A  subsequent  parol  admission  by  a  child  that  he  holds  By  wiutt 
only  as  trustee,  may  rebut  the  presumption  in  favoi  of  J^iSiSw. 
advancement ; (a)  but  the  fact  that  the  child,  even  al- 
though adult,  allows  the  parent  to 'take  and  keep  posses-    • 
sion,(&)  is  insufficient ;  nor  is  the  result  altered  by  the 
child  actively  assisting  the  parent  in  taking  the  profits ; 
as,  in  the  case  of  a  purchase  of  stock  in  the  child's  name, 
by  his  executing  a  power  of  attorney  for  the  father  to  re- 
ceive the  dividends  ;(c)  or  by  money  being  subsequently 
laid  out  on  the  property  by  the  parent.(d) 

But  although,  as  already  noticed,  no  subsequent  act  on 
the  part  of  the  purchaser  can  affect  the  rights  of  the  no- 
minee, if  the  presumption  in  favor  of  advancement  has 
once  arisen,  yet  a  clear  devise  to  another  of  the  estate  will 
raise  a  case  of  election  against  the  nominee.(e) 

And  where  the  father  of  a  family  has  allowed  'money 
of  his  own  to  be  invested  in  the  purchase  of  an  estate, 
along  with  other  moneys  subject  to  the  trusts  of  his  mar- 
riage settlement,  it  will  require  very  strong  evidence  of 
intention  to  show  that  he  did  not  intend  it  as  an  advance- 
ment.(/) 

•A  purchase  in  the  name  of  a  child,  or,  it  is  conceived,  pukIimm 

■  '       '  'In  nains  or 

a  wife,  whether  solely  or  jointly  with  the  purchaser,  is  not  Jl^^^^uiS!* 
within  the  27  EUz. ;  and  it  seems  to  be  the  better  opinion  ^^^ 
that,  except  in  cases  of  actual  fraud,  such  a  purchase  is  **'"*^* 
not  within  the  13  Eliz.(g^) 

(«)  Grey  v.  Qrey,  2  S w.  600. 

(y)  Redington  v.  BedingUm,  3  Ridg.  P.  C.  106,  see  p.  191. 
{z)  Lamplugh  V.  Lamphighf  1  P.  Wms.  111. 
(a)  See  3  Beav.  455 ;  SeauHn  v.  Seawin,  1 Y.  &  C.  C.  C.  65. 
\b)  See  EUiot  v.  EUUfl,^  Ch.  Ca.  331;  QreyY,  Qrey,  3  Sw.  600;  and 
8ee3Beay.456. 
(c)  Sidmautk  v.  SUmouikj  3  Beav.  see  p.  456. 
{d)  Mumma  y.  Mumma,  2  Vem.  19. 
le)  Dimmer  ▼.  Pitcher,  5  Sim.  35;  3  Myl.  &b K.  363. 
(/)  Ousdef  y,  AnstnUher,  10  BeB,r.4SISi. 
(g)  Sug.  916, 917. 
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Chap,  yvi.      And  even  upon  a  purchase  in  the  name  of  a  stranger, 
On  parchaa  clear  parol  or  other  evidence  is  admissible  to  rebut  the 

In  name  of  .  .       ^  ^  ,   .  ••  » 

strencer,      presumptiou  lu  favor  of  a  resultmg  trust ;  and  to  show 

Sreb^uld    ^^*^»  either  as  respects  the  whole  or  part  of  the  land,  or 

^  eviir^.     ^^^  interest  therein,  the  purchaser  intended  the  nominee 

to  take  beneficially.(A) 
-    JiSif  w7ih       Where  trustees  for  the  purchase  of  land,  lay  out  the 
SSiST*^  trust  moneys  and  take  the  conveyance  in  their  own  names, 
liiiSbuiuK.    the  cestuis  que  trustj  in  order  specifically  to  claim  tbe 
lands  must,  of  course,  prove  that  they  were  purchased 
o?app^^   with  the  trust  moneys  ;  this  may  be  proved  either  ty  di- 
moM^y.        i^^t  evidence,  as  where  trust  money  was  paid  to  a  trustee 
by  a  cheque,  which  was  next  day  paid  over  by  him  in 
part  payment  for  the  estate,(i)  or  by  mere  parol  evidence 
••  of  declarations  by  the  trustees ;  but  these,  in  the  absence 

^  of  corroborating  circumstances,  will  be  received  with  great 

-•  *  caution.(A:)  The  presumption,  however,  is,  that  a  pur- 
chase made  by  a  trustee,  whose  duty  is  so  to  invest  trust 
\  money,  has  been  made  in  execution  of  the  trust.(;)  And 
where  a  trustee  paid  in  trust  moneys,  (applicable  to  be 
invested  in  the  purchase  of  real  estate,)  and  moneys  of 
his  own  to  his  general  account  at  his  bankers',  and  then 
bought  real  estate,  and  paid  for  it  by  a  cheque  on  his 
bankers,  the  court  held  that  such  payment  was  made  out 
[*442]  of  that  part  *of  the  moneys  standing  to  the  general  ac- 
count, which  it  was  proper  so  to  apply ;  i.  e.y  the  trust 
moneys.(77i)[l] 

(A)  See  Maddison  v.  Andrew,  1  Ves.  S.  57, 61 ;  lAayd  v.  SpUUt,  2  Atk. 
148 ;  Lane  v.  DighUm^  Amb.  409 ;  Benbow  v.  Townsend,  1  MyLdL*  K.  506, 
510. 

(i)  Price  V.  Blakcmore,  6  Beav.  507. 

(;k)Sug.9l9. 

(Z)  Ihid.;  Trench  v.  Harrison,  17  Sim.  111. 

(m)  Manningford  v.  T\>leman,  1  Coll.  670,  see  p.  674. 

[1]  If  a  trustee  or  executor  purchases  estates  with  his  trust  money  or 
assets,  and  take  the  conveyance  in  his  own  name,  without  the  trust  ap- 
pearing on  the  face  of  the  deeds,  the  estates  will  not  be  liable  to  the  trusts, 
although  he  die  insolvent,  unless  the  application  of  the  purchase-money 
can  be  clearly  proved.  And  the  same  principle  applies  to  a  purchase  by 
a  husband  with  trust  money  belonging  to  his  wife  of  which  he  may  have 
obtained  possession  from  the  trustee,  whether  with  or  without  the  wife's 
consent  j  or  to  a  purchase  by  an  agent  or  steward,  with  moneys  remitted 


OP  JOINT  PURCHASERS,  ETC.  "  442 

And  where  trust  moneys  are,  in  breach  of  trust,  in-  ^^^-  ^^^' 
vested  in  the  purchase  of  real  estate,  the  cestuis  que  trtist  bL  a^b^Mch 
have  the  option  of  proceeding  either  for  the  money  orthe^w^^^ue 
estate ;  or  for  a  proportionate  part  of  the  estate,  if  the  cuum  monay 
trust  fund  formed  only  a  part  of  the  consideration  mo- 
ney.(n) 

(»)  See  AU.'Qtn,  v.  Corporation  of  Newcastle ^  5  Beav.  307;  12  01,  & 
Fin.  403.  As  to  when  a  purchase  is  considered  to  be  in  performance  of  a 
covenant  to  settle  land,  see  Sug.  920,  and  cases  cited;  and  also  the  late 
case  of  Ex  parte  Poole  re  Symes,  11  Jar.  1005.  As  to  merger  of  charges, 
as  between  the  real  and  personal  representatives  of  the  incumbrancer,  on 
his  purchasing  the  estates,  see  Hood  v.  Phillips^  3  Beav.  513. 


.    V. 


• 


1 


him  by  his  principal.  See  Methodist  Epis.  Cku/rch  v.  Jaques^  1  John.  Cb. 
Rep.  450.    In  the  old  cases,  courts  of  equity  were  much  more  strict  in  the  ^  -  • 

proof  they  addmitted  of  the  application  of  the  money  than  they  now  are ; 
but  it  was  always  very  clear,  that  upon  sufficient  proof  of  the  trust  money  . 

having  been  laid  out  in  the  purchase  of  the  estate,  a  trust  would  result  apd 
be  decreed  accordingly.  See  Wattaee  v.  Duffieldt  2  Serg.  &  Rawle  Rep.  527. 
Parol  evidence  is,  In  these  cases,  admissible,  either  in  the  life  time,  or  after  * 

the  decease  of  the  trustee  \  but  unless  there  are  corroborating  circum- 
stances, as  a  writing  under  the  trustee's  hand  stating  the  application  of  the  *  ^  • 
money,  or  the  inability  of  the  trustee  to  make  the  purchase  with  other  funds, 
mere  parol  evidence  of  declarations  supposed  to  be  made  by  the  purcha- 
ser, will  be  received  with  great  caution.  See  Botsford  v.  Bwrr^  2  John.  Ch. 
Rep.  412 ;  2  Serg.  &  Rawle,  527.  Where  a  trustee  or  agent  is  bound  by 
the  trust  to  lay  out  the  money  in  land,  if  he  lay  it  out  accordingly,  it  will 
be  presumed  to  have  been  done  in  execution  of  the  trust.  And  where  an 
executor  of  a  mortgagee  for  a  term  ol  years  purchased  the  equity  of  re- 
demption in  fee,  for  a  small  sum,  in  his  own  name,  and  for  his  own  benefit, 
he  was  held  to  be  a  trustee  of  the  fee  for  the  benefit  of  his  testator's  estate. 
But  if  a  trustee  has  considered  himself  entitled  to  the  trust  money  for  his 
own  benefit,  no  presumption  can  be  raised,  in  opposition  to  this  fact,  that 
he  intended  any  lands  he  may  have  bought  with  the  trust  money  to  be 
subject  to  the  trust.  A  man  on  his  marriage,  contracted  to  assure  all  such 
personal  estate  as  he  should,  during  the  joint  lives  of  him  and  his  wife  be 
possessed  of  upon  certain  trusts.  He  purchased  a  real  estate,  for  which  he 
paid  partly  out  of  his  own  monies,  and  partly  out  of  monies  borrowed  on 
his  personal  security.  It  was  insisted  that  the  real  estate  was  bound  by  the 
trusts ;  but  Lord  Eldon  determined  that  it  belonged  to  the  heir,  but  charged 
for  the  benefit  of  the  persons  claiming  under  the  trust,  with  the  purchase- 
money  paid  by  the  husband  out  of  his  own  funds,  and  lasting  improve- 
ments on  the  estate ;  and  also  with  the  money  borrowed  which  he,  in  his 
life  time,  paid  off  out  of  his  personal  estate,  and  the  estate  was  held  the 
primary  fund  for  payment  of  the  money  borrowed.  In  this  case,  it  will  be 
seen  that  the  application  of  the  settled  fund  was  clearly  trabed  for  all  the 
husband's  personal  estate,  was  bound  by  the  settlement ;  and  the  only  ques- 
tion was,  whether  the  cestui  que  trust  should  have  the  estate,  or  the  tnist 
fund  laid  out  In  the  purchase  by  iL    See  Gibson  v.  Cooke,  1  Met.  Rep.  75. 


•     _  • 
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•CHAPTER  ITIL 


RSVKDIES  AT  XJkW  WOSL  HRRAfrH  OF  COBTRACT. 


L  Pureiawer's  rematBes  iK^emuC  vendor. 
%   Vemdm^s  nmedM  agemuC  purduaer. 
3.  PUmtiff  kfum  far  hmmd  ta  fe»Jbrm  km  fart  of 
agreememt  before  tke  metum. 
A.  As  i&  tke  agreememt — ham  fm' mffeeted  h§  Tpahd 


5.  Preduetiem  efj  wkem  mwepelled. 

6.  Cfremmde  ef  defence — tkeeigreememtheimff 

7.  Aetiemy  wkem  restrained  m  efn^, 

8.  General  matiere  rdating  ia  tke  metiam. 

^  (L)  We  hKWty  in  die  preeeding  psge^  diiaMtil  tbose 

■nttciB  whicfa  haTe  appeared  mosl  natnzalty  to  ppeaenl 
•themfelTes  for  coiisidenrtioii,  in  eaaes  where  an  ordinarj 
cootiact  between  reador  and  poidiaser  is  perfiBded  in  the 
nsaal  way  by  conreyanee  of  die  estate  and  paymoit  of 
the  pmchase-mooey ;  without  the  oomse  of  erents  being 
disturbed  by  litigation, either  actnal  or  threatened,  between 
the  parties.  It  remains  to  consider  the  respectiTe  rights 
and  liabilities  of  the  parties,  and  dieir  representatiTes,  in 
cases  where  either  party  disputes  the  validity  of  die  con- 
tract, OTy  on  other  grounds,  refuses,  neglects,  or  is  unable 
to  perform  it ;  and  how  soeh  rights  and  liabilities  are 
▼aried  by  the  circumstance  of  the  sale  being  made  under 
a  decree  or  order  of  a  court  of  equity. 
▼Mdor  la  Where  there  is  default  on  the  part  of  the  vendor,  the 
^'^«  purchaser,  as  a  general  rule,  may  either  rescind  the  *con- 
T*AAA  f     ^'^^  ^"^  '^®  ^^  ^^  deposit,  as  for  money  had  and  re- 
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ceived ;  or  may  affirm  the  contract,  and  sue  for  damages 
upon  the  ground  of  its  non-performance  ;(a)  adding  the 
common  money  count  in  respect  of  the  deposit  (if  any  has 

(a)  See  Mout  v.  Macferian,  3  Burr.  1011,  and  Dutch  V,  Warreny  there 
cited ;  Farrer  v.  Nighting^L,  2  Esp.  639 ;  Squire  r.  Tod^  1  Camp.  293. 
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been  paid ;)  but  he  cannot,  it  seems,  rescind  the  contract  ^*^p-  '^v"- 
if  the  parties  cannot  be  put  in  statu  quo  ;[l]  as  where, 
upon  an  agreement  for  a  lease,  the  intended  lessee  has 
been  in  possession  and  enjoyed  part  of  the  term.(6)[2] 

Where  the  contract,  not  being  under  seal,  has  been  en-  Agenta  may 

•  '  ^  '  aue  and  be 

tered  mto  by  an  agent,  the  principal  may  sue  upon  it  in  ■««<*»  '*»>«"• 
his  own  name  ;(c)  unless  the  agent  be  specially  described 
or  referred  to  in  the  contract,  in  terms  inconsistent  with 
the  idea  of  agency  \{d)  so,  also,  a  purchaser  who  has  paid 
the  deposit  through  an  agent,  can  sue  for  it  in  his  own 
name,  although  the  fact  of  the  agency  were  undisclosed  ;(e) 
and,  upon  similar  principles,  it  has  been  held  that  a  nom< 

(b)  See  Hunt  v.  Silk^  5  East,  449 ;  and  a  like  decision  has  been  recently 
come  to  where  possession  had  been  taken  under  a  contract  for  sale  of  the 
fee  simple:  BlackbuTn  v.  Smithy  2  Exch.  R.  783 ;  but  see,  contra,  on  the 
special  wording  of  the  agreement,  Wright  v.  CoUs,  13  Jur.  1056,  C.  P.;        -  ' 
but  mere  depreciation  of  the  property  is  no  defence,  if  the  purchaser  has-    ^ 
not  had  possession :  WWcvnson  v.  LLoyd^  7  CL  B.  27. 

(c)  See  5  M.  &  Sel.  388, 391 ;  Hig^ns  v.  Sendor,  8  Mee.  &  W.  see  844 ;  ■ 
Humphrey  y.  Lmcos,  2  Oar.  &  K.  162. 

{d)  See  HumUe  v.  Hwnier,  13  CL  B.  310,  where  the  agent  was  described 
is  "  owner." 
(c)  Duke  of  Nw folk  v.  WoHky,  1  Camp.  337. 

[1]  For  if  it  be  rescinded  at  all,  it  must  be  rescinded  in  toto,  -  " 

[2J  The  right  to  disaffirm  the  agreement  is  in  some  cases  of  great  impor- 
tance. If  an  agent  enter  into  an  agreement  on  behalf  of  his  principal,  but  ^  X'  ?**  A 
on  the  face  of  the  agreement,  the  agent  appears  to  be  the  real  purchaser, 
and  is  so  considered  by  the  vendor,  yet  if  the  purchaser  actually  pay  the 
deposit,  although  through  the  medium  of  his  agent,  and  the  vendor  do  not 
complete  his  engagement,  so  that  the  contract  is  rescindable,  the  purchaser 
himself  may  maintain  an  action  for  recovery  of  the  deposit,  which  will  be 
considered  as  money  received  by  the  vendor  to  the  use  of  the  real  purchaser. 
But  if  a  man  enter  into  a  contract  expressly  as  agent  for  a  third  person^  al- 
though really  for  his  own  benefit,  and  the  other  party  has  no  notice  that  the 
supposed  agent  is  the  principal,  the  latter  cannot  maintain  an  action  upon 
the  contract  without  first  disclosing  to  the  other  party  that  he  is  the  princi- 
pal. Although  the  contract  is  under  seal,  and  the  purchaser  might  for  a 
breach  of  the  contract  maintain  an  action  of  covenant,  yet  he  may  also,  if 
he  have  a  right  to  rescind  the  contract,  bring  an  action  for  money  had  and 
received,  to  recover  back  his  purchase-money.  See  1  Sug.  on  Yen.  p.  367 ; 
Weaver  v.  Bentley^  1  Caines'  Rep.  47 ;  OiUett  v.  Maynard,  5  Johns.  Rep. 
65,  and  note  a,  p.  88  where  the  principal  authorities  are  collected;  Nelson 
V.  Carrington,  4  Munf.  Rep.  332 ;  AbboU  v.  Allen,  ^Johns.  Ch.  Rep.  519 ; 
Dorsey  v.  Jackmanf  I  Serg.  &  Rawle,  42 ;  Howes  v.  Barker^  3  Johns.  Rep. 
516;  Cflorra  v.  flott,  4  Dall.  Rep.  840;  1  Serg.  &  Rawle,  51. 
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otop.  xvn.  ijji^i  agent  cannot  sue,  without  first  disclosing  that  he  is,' 
in  fact,  the  principal ;(/)  where  an  agent  contracts  ap- 
parently on  his  own  account,  an  action  on  the  contract 
may  be  brought  against  either  him  or  his  principal  ;(^) 
and  if  the  contract  be  under  seal,  the  agent,  although  de- 
scribed as  such,  appears  to  be  personally  liable  ;(A)[1]  but 
[*445]  if  it  be  not  under  *seal,  the  agent,  describing  himself  as 
such,  and  naming  his  principal,  is  not  personally  liable 
unless  he  had  no  authority  to  make  the  contract,  or  in 
making  it  exceeded  his  authority  ;(t)  and  even  if  a  per- 
son, without  authority,  contract  in  the  name  of  and  as 
agent  for  another,  it  appears  that  he  cannot  be  sued  on 
the  agreement,  unless  he  be  shown  to  have  been  really 
^  the  principal;  although  he  may  probably  be  liable  in  an 

action  for  damages  for  the  misrepresentation. (A:)    Where 
«       money  has  been  properly  received  by  an  agent,  the  action 
^       '    to  recover  it  must  be  brought  against  the  principal ;(/)  but 
'a  sum  paid  to  an  agent  under  protest,  in  respect  of  a 
wrongful  claim  may,  it  appears,  be  recovered  from  the 
agent.(m) 
lKy2S        '°  ^^  action  for  money  had  and  ijpceived,  rescinding  the 
I^STDaftSr   contract,  interest  upon  the  deposit  may,  under  a  late  act, 
JSlScu*     be  recovered  from  such  time  as  demand  of  payment  was 
made  in  writing  giving  notice  to  the  vendor  that  interest 

(/)  Bickerton  v.  Burrell,  5  M.  &>  Sel.  383 ;  but  see  the  remarks  of  the 
court  in  Rayner  v.  Grote,  15  Mee.  &  W.  366. 

(£)  Higgins  v.  Senior,  8  Mee.  &.  W.  844 ;  Jones  v.  LUOedaU,  6  Ad.  & 
E.486. 

(A)  AppUton  V.  Sinks,  5  East,  148. 

(i)  Downman  v.  Jones,  9  Jur.  454,  Elzch.  Ch. 

Qc)  Jenkins  v.  Hutchinson,  13  Jur.  763 ;  18  L.  J.  274,  d.  B. 

(1)  Duke  of  Norfolk  V.  Worthy,  1  Camp.  337,  and  Edden  v.  Read,  3  Camp. 
339 ;  Bamfordv,  ShuULeworth,  11  Ad.  ft.  £.  926 ;  Hwrley  v.  Baker,  16  Mee. 
&  W.  96 ;  but,  as  we  have  seen  {supra  82)  an  auctioneer  is  liable  to  be  sued 
for  the  deposit;  his  character  being  rather  that  of  stakeholder  than  of  a 
mere  agent  of  the  vendor. 

(m)  SnUtk  v.  SUap,  12  Mee.  &  W.  585. 

[1]  See  Tippets  y.  FToZ^er,  4  Mass.  Rep.  695;  Douvalv.  Craig  et  al.  2 
Wheat.  Rep.  45 ;  TTiatcher  v.  Dinsmore,  5  Mass.  Rep.  299 ;  F&rster  v.  Pul- 
ler, 6  Mass.  Rep.  58 ;  Summer  v.  Williams,  8  Mass.  Rep.  162 ;  Thayer  v. 
WendaU,  1  Gallis.  37 ;  WhUe  v.  Skinner,  13  Johns.  Rep.  307. 
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-would  be  claimed  from  the  date  of  the  demand  until  pay-  c*»«p-  ^cvil 
ment  ;(n)  but  it  does  not  appear  to  be  otherwise  recover- 
able.(o).  Of  course,  the  purchaser  can  make  no  claim  in 
respect  of  any  increase  in  the  value  of  the  estate ;  and  it 
would  seem,  upon  principle,  to  be  equally  clear  that  he 
cannot  be  prejudiced  by  any  diminution  it  its  value ;  al- 
thougli  some  old  authorities  leave  the  point  doubtful.(p) 

In  an  action  for  damages,  affirming  the  contract,  the  wbatha 
purchaser,  if  the  contract  be  proved  to  have  been'binding  f'^^ 
*upon  the  vendor,  can,  (under  special  counts,)  recover  his  ^'^^'^ 
expenses  of  investigating  the  title,(9)  of  searching  for  in-      [*4461 
cumbrances,  and  comparing  the  abstract  with  the  deeds,(r) 
of  preparing  the  conveyance,  (if  the  sale  go  off  by  reason 
of  a  concealed  incumbrance, X^)  and  interest  upon  his  de- 
posit,(^)  and  upon  the  residue  of  his  purchase-money,  if 
lying  idle  ;(t^)  and  he  may  recover  the  deposit  itself  under 
a  common  money  count :  nor  will  a  court  of  equity,  pend- 
ing a  suit  by  the  vendor  for  specific  performance,  grant 
an  injunction  to  restrain  an  action  for  (tie  deposit,(tr)  un-  ^ 

less  the  vendor  consent  to  its  coming  into  court  ]{x)  but 
he  cannot  recover  expenses  incurred  prior  to  the  contract, 
or  the  costs  of  a  survey,(y)  or  of  preparing  a  conveyance,(2;) 
(except  under  special  circumstances,)  or  any  allowance 
for  loss  by  selling  out  of  the  funds,(a)  or  for  money  laid 

(7i)  See  3  and  4  Will.  IV.  c.  42,  s.  28. 

(o)  FYuhling  v.  Sckroeder^  2  Bing.  N.  C.  77. 

(p)  See  Sug.  256. 

{q)  IncladiDg  costs  due,  but  not  actually  paid  to  his  solicitor,  Richard- 
son  v.  Chosen^  10  GL  B.  756 ;  and  a  letter  from  the  purchaser's  solicitor  to 
the  vendor's  solicitor  stating  that  unless  certain  evidence  is  supplied,  and 
which  is  not  supplied,  the  purchase  must  go  off,  does  not  affect  the  rigjht 
to  recover  such  expenses ;  HaU  v.  Betty ^  5  Scott,  N.  R.  508. 

(r)  Hodges  v.  Lard  LUckJUld,  1  Bing.  N.  S.  492. 

(5)  Sug.  427. 

(/)  Hodges  v.  Lord  IMchfieldfUbi  supra. 

(u)  Sherry  v.  Oke^  3  Dowl.  P.  349, 361. 

(w)  Tannery.  Smith, 4  Jm.ZlO. 

{x)  S.  C.  Annesley  v.  Muggridge,  1  Madd.  593. 

{y)  Hodges  v.  Lard  LUchfield,  ubi  supra. 

(/)  S.  C. 

(fl)  Flureaii  v.  T%omhiU,  2  W.  Bla.  1078. 
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Chap.  XVII.  Quj  jjj  repairs  (6)  or  improvements,(c)  or  the  difference  be- 
tween his  costs  taxed  as  between  party  and  party  and  his 
costs  as  between  solicitor  and  client,  in  an  unsuccessfiil 
suit  by  the  vendor  for  specific  performance,(flQ  or  the  costs 
of  a  suit  by  himself  (the  purchaser)  for  specific  perform*- 
ance  when  the  bill  is  dsmissed  without  costs  on  the  mas- 
[*447J      ter  reporting  against  the  title.(c)[l] 
foM^S^**      *As  a  general  rule,  a  pmchaser  is  only  entitled  to  nomi- 
uniM^under  ^^^  damages  for  the  loss  of  bis  bargain,  where  the  vendor, 
cS^I^  through  want  of  title  or  otherwise,(/)  is  bmafide  {g)  un- 
able to  convey  the  estate  ;(A)  and  where  a  purchaser, 
upon  the  delivery  of  an  abstract  showing  an  apparently 
good  title,  resold  at  a  profit,  and  it  subsequently  appeared, 
on  comparing  the  abstract  with  the  deeds,  that  the  title 
was  defective,  he  was  not  allowed  the  expenses  of  the  re- 
sale ;  there  being  nothing  more  on  the  part  of  the  vendor 
than  negligence  in  the  preparation  of  the  abstract,  and 

(h)  Brett  V.  EUiSt  Sug.  Append.  No.  4. 

(c)  Worthington  v.  Warringt^m,  18  L.  J.,  N.  S.,  C.  P.  350. 

(d)  Hodges  v.  Lord  LUchfieMt  tild  supra. 

(e)  Maiden  v.  ryson,  11  O.  B.  292. 

(/)  See  T^rer  v.  King^  2  Car.  dt  K.  149 ;  a  cajse  of  a  sale  by  an  agent 
after  the  estate  had  been  sold  by  his  principal. 

(g)  SefelOB.C.416,421. 

(A)  Flureau  y.  TkomhtU,  ubi  supra ;  and  see  Clare  v.  Maynard^  6  Ad. 
&  E.  519. 

[1]  Where  a  vendee  brings  an  action  on  account  of  the  agreement  not 
having  been  completed,  he  will  be  compelled  to  give  the  vendor  a  partic- 
ular of  every  matter  of  fact  which  he  means  to  rely  upon  at  the  trial,  as 
having  been  a  cause  of  his  not  being  able  to  complete  the  purchase;  but 
he  is  not  bound  to  state  in  his  particular  any  of  the  objections  in  point  of 
law,  arising  upon  the  abstract.  But  although  the  purchaser  assign,  by 
way  of  special  damage,  that  he  has  incurred  certain  expenses,  yet  he  will 
not  be  compelled  to  furnish  particulars  of  such  special  damage.  VHiere 
in  a  single  court  there  were  several  allegations  of  damage,  the  vendor, 
'  the  defendant,  was  not  allowed  to  select  some  of  the  items  and  pay  the 
money  into  court  *,  the  whole  count,  taken  together,  was  in  substance  of 
a  demand  of  unliquidated  damages.  As  the  seller  had  broken  his  con- 
tract with  the  plaintiff,  the  court  would  help  him  to  pare  down  the  de- 
mand, so  as  to  compel  the  plaintiff  to  go  to  trial  at  his  own  risk.  VHiere 
no  particular  has  been  obtained,  the  plaintiff  is  not  confined  to  the  objec- 
tions which  he  may  have  stated  to  the  defendant,  but  may  take  advantage 
of  any  other  which  may  entitle  him  to  recover,  as  for  breach  of  the  agree- 
ment.   See  1  Sug.  on  Vend.  p.  269,  and  cases  cited. 
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the  purchaser  himself  being  equally  negligent  in  re-sel-  ^^p-^^^ 
ling  before  he  had  tested  its  accuracy.(t)  If,  however, 
there  be  actual  malafides{k)  on  the  part  of  the  vendor,  or 
(it  would  appear,)  if  he  sell  the  estate  under  the  knowledge 
that  he  is  not  in  a.  position  to  insqre  a  title,  the  case  may 
be  different ;  e,  g.,  where  A.  having  a  mere  agreement  for 
the  purchase  of  an  estate,  soldit  to  B.,  who  resold  it  at  a 
profit  to  C,  and  tlien  the  whole  matter  went  olBf  through 
a  want  of  title  in  the  original  vendor,  it  was  held  that  B.'s 
claim  was  not  to  be  restricted  to  nominal  damages  ;(Z)  it 
does  not,  however,  appear  upon  what  principle  the  dam* 
ages  were  assessed.(m)[t] 

Upon  the  death  of  the  purchaser,  the  right  to  sue  in  Death  or 
respect  of  any  damages  which  may  have  been  sustained  nghc  of  ac- 
hy his  personal  estate, — e.  g.,  loss  of  interest  on  the  de-  JSJfJSJJJSJj 
posit,  or  the  expenses  of  investigating  the  title, — descends  *^^"* 
upon  his  personal  representative  ;(n)  and  no  action  upon  the 
•agreement  can  be  brought  by  the  heir  :(o)[2]  but  his  only      [•448] 
resource  is  a  suit  in  equity. 

Upon  the  death  of  the. vendor,  his  personal  representa-  Death  of 

Tondor.  pur- 

tives  alone  are  liable  to  an  action  at  law,  if,  as  is  usually  cbuer*! 

'      »  '    right  of  ae- 

the  case,  the  agreement  is  not  under  seal.  Si" iSSSS* 


■enui 


tlT« 


(i)  Walker  v.  Moore,  10  B.  Sl  C.  416. 

(*)  s.  a 

(2)  Hopkins  v.  Orazebrookf  6  B.  &  C.  31 ;  Robinson  v.  Harmanf  t  Exch. 
850 ;  but  See  BreU  v.  EUis,  Sug.  Append.  No.  4. 

(m)  See  10  6.  &  C.  420 ;  and  see  Worthington  ▼.  Warrington,  18  L.  J., 
N.  S.,  C.  P.  350. 

(n)  Orme  \r.  Bronghton,  10  Bing.  533. 

(o)  Sug.  259. 

[1]  If  the  vendor  fail  to  convey  according  to  his  contract,  the  measure 
of  damages  is  the  valne  of  the  land  at  the  time  of  the  breach,  and  not  the 
price  fiized  in  the  contract.  Hopkins  v.  Lee,  6  Wheat.  Rep.  109.  Bat  see 
Baldwin  v.  Mann^  2  Wend.  Rep.  407,  where  it  is  doubted.  If  a  party  has 
paid  the  contract  price,  and  then  institutes  his  action  to  recover  his  dam- 
ages for  the  breach  of  the  contract,  the  defendant  would  only  be  answer- 
able for  the  loss  or  damage  naturally  resulting  from  the  breach  of  contract 
complained  of,  and  not  for  any  collateral  loss  or  damage.  8  Wend.  Rep. 
435 ;  3  Wheat.  546 ;  5  Wheat.  385 ;  6  Wheat.  109  j  12  Conn.  Rep.  133 ; 
3  Pet.  Rep.  69. 

[2]  For  in  snch  a  case,  there  is  a  personal  contract,  a  breach  of  it  in 
the  life  time  of  the  purchaser,  and  a  loss  to  the  personal  estate. 

74 
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Chap.  xviL        ^2.)  Vendor's  remedies  at  law  against  purchaser. 

Right  of 

JSndSr^r  UpoR  default  by  the  purchaser,  the  vendor,  or,  if  he  be 
mHum^  dead,  his  personal  representatives,  can  sue  the  purchaser, 
SGJSTo? *hi  or,  if  he  be  dead,  his  personal  representatives,  or  his  real 
ur^ei^Tor*^  representatives,  if  the  agreement  were  under  seal,  and  the 
conuBCL      heirs  were  named  therein,  for  damages  sustained  by  the 

breach  of  the  contract.(/}) 
Vmdor  can.      Where  a  purchaser  has  been  let  into  possession,  and 

not  recover  *^  * 

chSSSSJ'    refuses  to  complete,  the  vendor  cannot,  if  no  conveyance 
SJJilCi!?*.-   has  been  executed,  recover  from  him  the  whole  amount 
of  the  purchase-money,  but  only  the  damages  actually 
sustained  by  the  breach  of  contract  ;(5')[3]  this  right  of  ac- 
tion is  not  taken  away  by  a  stipulation  that  if  the  pur- 
chaser shall  fail  to  comply  with  any  of  the  conditions  the 
deposit  shall  be  forfeited  as  liquidated  damage.(r) 
Purchwerin      If  the  purchasc  gooff  through  defect  of  title  in  the 
bi?fo?'       vendor,  the  purchaser,  if  he  have  been  let  into  possession, 
Sto  ifS***'  cannot  be  sued  for  use  and  occupation  for  the  time  during 
which  the  contract  was  pending,  although  the  occupation 
have  been  a  beneficial  one  ;(5)[4]  in  the  two  principal  re- 

(p)  Vide  supra^  p.  376,  as  to  the  liability  of  the  heir  and  devisees  upon 
the  covenant. 

{q)  See  Laird  v.  Pim,  7  M.  &  W.  474. 

(r)  Icely  v.  €he%o,  6  Nev.  &  M.  467. 

(5)  Kiriland  v,  Potmsettf  3  Taunt.  145 ;  WinierboUom  y.  Ingham^KX. 
B.R.611. 

[3]  But  the  vendor  cannot  maintain  an  action  against  the  vendee,  for  a 
breach  of  the  contract  of  sale,  until,  on  a  re-sale,  the  deficit  shall  have 
been  ascertained.     Webster  v.  Hoban^  7  Cranch  Rep.  399. 

[4]  Where  a  purchaser  is  let  into  possession  on  a  treaty  for  purchase, 
he  does  not  become  tenant  to  the  seller ;  and  if  the  seUer  cannot  make  a 
title  it  is  doubtful  whether  an  action  will,  under  any  circumstances,  lie 
against  the  purchaser.  It  is  settled  that  the  action  will  not  lie  where  the 
occupation  has  not  been  beneficial  to  him,  beyond  the  mere  protection 
from  the  inclemency  of  the  weather,  and  if  he  paid  the  money,  of  which 
the  seller  might  have  made  interest,  although  the  jury  expressly  find  that 
the  value  of  the  house  during  the  occupation  of  ihe  purchaser,  exceeds 
the  interest  of  the  money  paid,  yet  the  seller  cannot  recover ;  for  it  is  im- 
possible to  make  the  rules  of  law  depend  on  the  balance  of  loss  or  gain 
in  each  transaction ;  one  party  must  take  back  his  money,  and  the  other 
take  back  his  house.  A  contract  cannot  arise  by  implication  of  law, 
under  circumstances,  the  occurrence  of  which  neither  of  the  parties  ever 
had  in  their  contemplation.    See  1  Sug.  on  Vend.  p.  276,  and  cases. 
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ported  cases  it  appears  that  the  purchaser  had  paid,  in  ^*p-  ^^"- 

one  case  all,  and  in  the  oth'er  part,  of  the  purchase-money ; 

*but  although  this  was  in  some  degree  relied  on  in  the      [*449] 

earlier,  it  does  not  seem  to  have  been  considered  material 

in  the  later,  of  the  two  decisions ;  but  if,  after  the  contract 

is  clearly  abandoned,  he  retain  possession,  he  will  be  lia* 

ble  in  respect  of  such  subsequent  occupation.(^)    But  the 

purchaser  when  let  into  possession,  (unless  under  an 

agreement  to  quit  in  some  specified  event  which  has  hap- 

pened,)(ii)  cannot  be  ejected  without  notice.(t/7)[l] 

(3.)  Plaintiff  how  far  bound  to  perform  his  part  of  the 

agreement  before  action* 

As  a  general  rule,  the  mutual  engagements  of  the  par-  Parformtnett 
ties  will  be  considered  dependent  on  each  other ;   and  on pm^^ 
either  must,  (unless  discharged  therefrom  by  the  other,)(a7)  Kmecenur 
perform  his  liabilities  before  he  seeks  to  enforce  his  rights  ^tion. 
under  the  contract.    So  that,  on  the  one  hand,  the  pur- 
chaser cannot  sue  upon  the  agreement  without  tendering 
the  conveyance,(y)  and  the  sum,  (if  any,)  due  in  respect 
of  tl)/3  purchase-money  and  interest  \{z) — (unless  the  ven- 
dor have  neglected  to  furnish  or  verify(a)  his  abstract  of 
title,  or  have  shown  a  bad  title,($)  pr,  by  copveying  away 

(0  Howard  v.  Shaw,  B  Mee.  &  W..  118. 

(tt)  Doe  V.  Sayer^  3  Camp.  8. 

(ip)  See  1 M.  &.  W.  700 ;  Right  v.  Beard,  13  East,  210 ;  and  see  Doe  v. 
CaperUm,  9  Car.  &  P.  112 ;  Doe  v  Chamberlaine,  5  Mee.  <&  W.  14. 

(x)  See  Jones  v.  Barkley,  Doug.  659 ;  Laird  v.  Pirn,  7  Mee.  &  W.  474  j 
if  the  agreement  is  by  deed,  the  discharge  mast  also  be  tinder  seal ;  see 
19  L.  J.,  N.  S.,  Exch.  Ch.  328. 

(y)  See  Knight  y.  Crockford,  1  Esp.  190. 

iz)  Sag.  375. 

{a)  See  Berry  v.  Young,  2  Esp.  640,  n. 

\b)  See  Seaward  v.  WlOock,  5  East,  202. 

[1]  But  as  the  possession  is  in  these  cases  lawful,  being  with  the  assent 
of  the  seller,  an  ejectmem  will  not  lie  against  the  purchaser  without  a  de- 
mand Qf  possession,  and  refusal  to  quit ;  unless  upon  possession  being 
given  to  him,  ^e  agreed  to  quit  possession  if  he  should  not  pay  the  pur- 
chase-money on  a  given  day,  or  the  like ;  in  which  case  an  ejectment 
will  lie  without  notice,  on  non-performance  of  his  agreement.  The 
agreement  operates  in  the  same  manner  as  a  clause  of  re-entry,  on  breach 
of  covenant  in  a  lease. 
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Chap.  xrn.  (he  estate(c)  or  otherwise,((2)  have  disabled  himself  from 
completing  the  contract :) — and,'  on  the  other  hand,  it  has 
been  held  that  the  vendor,  if  he  sue  merely  upon  the 

[*450]  'agreement  and  not  upon  some  security  which  he  has 
taken  for  the  purchase-money,(e)  must  have  executed,  or 
offered  to  ezecute,(/)  or,  according  to  a  modern  deci- 
sion,(g')  have  been  ready  and  willing  to  execute  a  convey- 
ance in  the  terms  of  the  contract ;  the  rule,  in  the  absence 
of  stipulation,  being,  that  the  purchaser  must  prepare  and 
tender  the  conveyance.[l] 

But,  of  course,  the  contract  may  be  so  worded  as  to 
show  that  the  mutual  stipulations  were,  to  a  certain  ex- 
tent, independent ;  it  being  a  general  rule,  that  if  a  day 
be  appointed  for  payment  of  money,  or  part  of  it,  or  for 
doing  any  other  act,  and  the  day  is  to  happen,  or  may 
happen,  before  the  thing  which  is  the  consideration  of  the 
money,  or  other  act,  is  to  be  performed,  an  action  may  be 

(c)  Lovelock  v.  FranUyn,  8  Gl.  B.  R.  371 ;  Knight  v.  Crockford,  1  Esp. 
190. 

{d)  See  Caines  v.  SmUh,  15  M.  &  W.  189;  SkoH  v.  Stone,  3  Dow.  & 
L.580;  £!.  C,  8  a.  B.  358. 

(e)  See  Moggridge  v.  Jones,  14  East,  486;  SpUler  v.  Westlake,  2*B.  d& 
Ad.  155. 

(/)  PhiUips  v.  Fielding,  2  H.  Bl.  123 ;  Laird  v.  Pim,  7  M.  &  W.  474. 

(jg)  PooU  V.  HiRy  6  M.  &  W.  835,  841 ;  and  see  Chitty  on  Contracts, 
last  ed.  273,  and  TkatMi  Haven  Company  v.  Brymer,  19  L.  J.,  N.  S.,  Exch. 
Ch.  321 ;  bat  see  Sag.  261,  where  PooU  v.  HiU  is  not  cited. 


[IJ  In  this  coantry,  the  party  who  is  to  give  the  deed,  has  the  same 
drawn  at  his  own  expense ;  but  under  a  covenant  to  convey,  he  is  not 
bound  to  prepare  the  conveyance,  until  the  party  who  is  to  receive  it,  is 
in  a  situation  rightfully  to  demand.  And  after  such  demand  the  grantor 
is  allowed  a  reasonable  time  for  drawing  and  executing  it ;  and  he  is  then 
to  hold  it  ready  for  delivery  when  called  for,  and  is  in  no  default  until  a 
second  demand  is  made.  The  purchaser  nevertheless,  may  prepare  the 
deed,  and  tender  it  for  execution — and  then  only  one  demand  is  necessary. 
FuUtr  v.  Hubbard,  6  Cowen,  1 ;  Connelly  v.  Pierce,  7  Wend.  Rep.  129 ; 
Wells  V.  Smith,  2  Edw.  Ch.  Rep.  78.  Where  the  vendor  covenanted,  that 
upon  payment  of  the  purchase-money,  he  would  give  a  title  to  the  pur- 
chaser ;  held  that  he  was  bound  to  prepare  and  tender  the  deed  of  convey- 
ance. But  if  the  purchaser  deny  having  made  the  purchase  without  other 
objection,  this  was  held  to  dispense  with  a  tender  of  the  deed,  for  it  would 
be  a  nugatory  act  for  the  vendor  to  tender  a  deed,  which  the  purchaser  told 
him  he  would  not  accept.  SweUzer  v.  Hummel,  3  Serg.  &  Rawle  Rep. 
228 ;  Hampton  v.  Spochenagle,  9  Serg.  &  Rawle,  212. 
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brought  for  the  money,  or  for  not  doing  such  other  act,  oHap.  y vn. 
before  performance :  for  it  appears  that  the  party  relied 
on  his  remedy,  and  did  not  intend  to  make  the  perform- 
ance a  condition  precedent  :(A)  for  instance,  where  a  ven- 
dor agreed  that  he  would,  within  one  month  from  the  date 
of  the  contract,  or  from  being  required  so  to  do,  deliver  an 
abstract  of  title  and  deduce  a  clear  title,  and  the  purchaser 
agreed  to  pay  part  of  the  purchase-money  down,  and  the 
residue  on  or  before  four  years  after  date,  with  interest 
payable  half-yearly  on  certain  fixed  days,  it  was  held, 
that  the  vendor  could  sue  for  interest  which  had  become 
due,  although  no  abstract  might  have  been  delivered. 

(<)[2] 
*And  an  actual  refusal  by  the  vendor  to  execute  the  con-      [*45l] 

veyance,  has  been  held  to  be  no  defence  at  law  to  an  ac-  randorto^ 

conveji  no 

(A)  Pordagev.  CoU,  1  Wms.  Saund.  3203,  n. ;  see  6  C.  B.  114;  McU- 
lock  V.  Kinglakej  2  Per.  &  Dav.  3-13 ;  Porcher  v.  Gardner ^  14  Jur.  43  j  and 
TJiaTMS  Haven  Company  v.  Brymer,  19  L.  J.,  N.  S.,  Ezch.  Ch.  321,  328. 

(i)  Dicker  v.  Jackson,^  C.  B.  103,  114;  and  see  Sibthorpy,  Brunel,3 
Ezch.  826 ;  and,  in  equity,  Lloyd  y.  Uoyd,  2  Myl.  Sl  Cr.  192. 


[2]  In  agreements  for  purchase,  the  covenants  are  construed  according 
to  the  intent  of  the  parties,  and  they  are  therefore  always  considered  de- 
pendent, where  a  contrary  intention  does  not  appear.    The  true  rule  is 
that  it  is  not  the  employment  of  any  particular  word  which  determines  a 
condition  to  be  precedent,  but  the  manifest  intention  of  the  parties.    The 
old  law  is  said  to  have  been  in  favor  of  the  contrary  doctrine.    But  it  has 
been  well  said,  that  if  the  courts  were  to  hold  otherwise  than  they  now  do, 
the  greatest  injustice  might  be  done ;  for  supposing,  in  the  instance  of  a 
trader  who  had  entered  into  a  contract  for  the  sale  of  an  estate,  that  be- 
tween the  making  of  the  contract,  and  the  final  execution  of  it,  he  were 
to  become  a  bankrupt,  the  vendee  might  be  in  the  situation  of  having  had 
payment  enforced  from  him,  and  yet  be  disabled  from  procuring  the  pro- 
perty for  which  he  had  paid.    If  therefore,  either  a  vendor,  or  vendee, 
wish  to  compel  the  other  to  observe  a  contract,  he  immediately  makes  his 
part  of  the  agreement  precedent ;  for  he  cannot  proceed  against  the  other 
without  an  actual  performance  of  the  agreement  on  his  part,  or  a  tender 
and  refusal.    See  Quaekenboss  v.  Lansings  6  Johns.  Rep.  49 ;  Barruso  v. 
Madan,  2  Johns.  Rep.  142;  10  Johns.  Rep.  204;  Obermyer  v.  Nichols,  6 
Binn.  159 ;  Bennet  v.  Pixley,  7  Johns.  Rep.  249 ;  MMiUan  v.  VanderUp, 
12  Johns.  Rep.  165 ;  Jennings  v.  Camp,  13  Johns.  Rep.  94 ;  Green  v.  Rey^ 
noldSj  2  Johns.  Rep.  207;  JoTusy.  Gardner ,  10  Johns.  Rep.  266;  Galeyy, 
Price,  16  Johns.  Rep.  267 ;  Hardin  v.  Kretsinger,  17  Johns.  Rep.  293 ; 
Rodb  V.  Montgomery,  20  Johns.  Rep.  15  ^  Ramsay  v.  BraUsford^  2  Des.  562 ; 
Porter  y.  Rose^  12  Johns.  Rep.  209. 


Frauds. 
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Chap.  XVII.  ^Q^  ^y  jjjyjj  yj^pQn  a  note  or  other  security  given  b/the 

Mdon  oa^     purchascr  for  the  purchase-money.(^')    It  seems  to  be  the 

!ri^g  piu>-  ^  better  opinion,  that,  even  where  there  is  no  condition  re- 

nef.  specting  the  forfeiture  of  the  deposit,  and  the  purchaser 

by  his  own  default  loses  his  right  to  enforce  the  contract, 

he  has  no  right  to  recover  his  deposit,  and  will  not  acquire 

such  right  by  reason  of  the  estate  being  subsequently  sold 

by  the  vendor. (&) 

« 

(4.)  As  to  the  agreement; — how  affected  by  parol 

evidence, 

whatiaa  We  havc  already  considered(/)  what  is  a  sufficient 
oontroct  agreement  within  the  Statute  of  Frauds:  we  may  here 
Stature  of  remark,  that  the  doctrine  acted  upon  in  courts  of  equity 
as  to  parol  agreements  being  taken  out  of  the  statute  by 
part  performance,  is  not  recog;nized  by  a  court  of  law. 

( j)  Moggridge  v.  Jones^  14  East,  486  j  but  see  the  remarks  of  Parke,  J. 
in  SpOlerv.  WesOake,  2  B.  &  Ad.  155,  157. 
(k)  See  Sag.  41 ;  but  see  Palmer  v,  TempU,  1  Per.  &>  Dav.  379. 
(0  Supra,  Ch.  VH. 
(m)  Sug.  140. 

[1]  The  same  general  rule  prevails  in  equity,  as  at  law,  that  parol  evi- 
dence is  not  admissible  to  contradict,  qualify,  extend,'  or  vary  written  in- 
struments, and  that  the  interpretation  of  them  must  depend  upon  their 
own  terms.  But  in  cases  of  accident,  mistake,  or  fraud,  courts  of  equity 
are  constantly  in  the  habit  of  admitting  parol  evidence  to  qualify  and  cor- 
rect, and  even  to  defeat,  the  terms  of  written  instruments.  So  they  will 
allow  parol  evidence  to  re-but  a  presumption,  or  an  equity  arising  out  of 
written  instruments.  But  in  these  latter  eases,  they  do  not  interfere  with, 
or  repel  the  proper  construction  of  the  instrument  itself,  but  only  the  arti- 
ficial rules  of  presumption,  or  of  equity  which  they  themselves  have  cre- 
ated or  applied,  to  cases  perfectly  indeterminate  in  their  nature  and  admit- 
ting of  either  construction,  according  to  the  real  intent  of  the  party.  2 
Story's  Eq.  Juris,  sec.  1531. 

The  general  rule  is,  that  parol  evidence  cannot  be  admitted  to  contra- 
dict, explain,  or  alter  a  written  agreement :  but  may  be  received  to  prove 
fraud,  mistake^  usury,  or  surprise  in  the  execution  of  it  MMakon  v. 
Spangler,  4  Rand.  51 ;  Pooser  v.  T)fUr,  1  McCord's  Ch.  Rep.  18 ;  Gibso% 
V.  WaUs,  1  McCord's  Ch.  Rep.  490 ;  Hd'mes  v.  Simtms,  3  Desau.  149 ; 
IMtifd  V.  ExWs.  of  Ingliiy  1  Desau.  333 ;  Anderson^ s  exW,  v.  Boom,  1  A.  K. 
Marsh.  50 ;  FSshback  v.  Woodford,  1  J.  J.  Marsh.  86 ;  Love  v.  Cofer,  1  J. 
J.  Marsh.  327;  WUUams  v.  BeazJey,  4  J.  J.  Marsh.  580;  Thampsm  v. 
paUon,  5  Utt  74;  Ihnghi  v.  Pomeroy,  17  l^fass.  Rep.  303 ;  Bradbury  y. 
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The  contract,  as  originally  entered  into,  cannot,  at  law,  ch^p-  ^^ 

No  parol 
Tarifttion  of 
WhUe^  4  Greenl.  391 ;  Meads  v.  Lansingh,  Hopkins,  124 ;  Wesley  v  Tho- 
mas, 6  Har.  &  Johns.  34 ;  Watkins  v.  Stockett's  admW.,  6  Har.  &,  Johns.  435 ; 
Bandall  y.  Phillips^  3  Mason,  378 ;  Dickenson  v.  Dickenson^  2  Murphy,  279j 
Lemaster  y.  BwrckhaH,  2  Bibb,  28 ;  Baugh  y.  Ramsey ^  4  Monroe,  158 ;  Hus- 
ton^ s  ex^r,  y.  Nifble^  4  J.  J.  Marsh.  134 ;  Fenwick  y.  RaiUff^  6  Monroe,  154. 
Where  there  is  no  latent  ambiguity,  but  plain  contradictory  bequests,  pa- 
rol eyidence  of  the  testator's  intention  is  inadmissible.  FHeld  v.  Eaton^  1 
Dey.  Eq.  283.  Parol  eyidence  is  inadmissible  to  proye  that  the  intention 
of  the  testator  was  not  properly  expressed  in  the  will ;  or  that  he  used 
words  the  meaning  of  which  he  did  not  understand.  Reeves  y.  Reeves^  1 
Dey.  £q.  386.  Parol  eyidence  is  sometimes  admitted  on  the  part  of  a  de- 
fendant to  show  a  mistake  in  a  deed,  to  preyent  the  specific  execution  of 
it,  but  neyer  on  the  part  of  the  complainant  to  set  up  a  di^erent  deed  from 
that  which  has  been  executed.  Wesibrook  v.  Harbeson,  2  McCord's  Ch. 
Rep.  115.  The  existence  of  a  resulting  trust  may  be  proyed  by  parol  eyir 
dence  in  opposition  to  the  face  of  the  deed,  and  to  the  answer  of  the  trus- 
tee *,  but  to  establish  the  trust  under  those  circumstances,  the  earliest  and 
the  strongest  testimony  must  be  produced.  Jenison  y.  Graves^  2  Blackf. 
440 ;  EUiott  v.  Armstrongs  2  Blackf.  198.  Parol  eyidence  of  the  practical 
construction  giyen  to  a  deed  by  the  parties  thereto,  is  admissible  when  the 
language  thereof— especially  in  the  description  of  the  land  conyeyed — is 
doubtful.  Stone  y.  Clarky  1  Met.  Rep.  378.  Parol  eyidence  is  admissible  - 
to  show  that  a  deed  or  bill  of  sale,  absolute  on  its  face,  was  intended  as 
a  mortgage,  or  that  it  was  executed  and  deliyered  upon  certain  trusts,  not 
reduced  to  writing,  and  upon  the  proof  being  made  a  court  of  equity,  will 
decree  their  execution.  R.  Bishop's  heirs  y.  The  advCr,  and,  heirs  of  S. 
Bishops  13  Ala.  Rep.  475.  Although  parol  eyidence  is  inadmissible  to 
add  to,  or  explain  a  deed,  yet,  if  a  conyeyance,  purporting  to  be  yolun- 
tary,  is  impeached  for  fraud,  it  is  competent  to  the  party  claiming  under 
it  to  show  that,  in  fact,  it  was  made  upon  a  valuable  consideration.  Its 
being  voluntary  does  not  render  it  yoid,  but  is  merely  eyidence  of  a  frau- 
dulent intent ;  and,  any  eyidence  is  admissible  which  shows  that  no  such 
intent  existed.  Henderson  y.  Dodd^  Bailey's  Eq.  Rep.  138.  Where  a 
party  uses  technical  language  in  a  deed  or  other  instrument,  the  law  pre- 
sumes he  intended  it  in  a  technical  sense,  to  be  understood  and  used,  and 
parol  testimony  is  inadmissible  to  explain,  control  or  yary  the  legal  effect 
of  such  deed,  or  other  instrument.  Ryan  y.  Goodwyn,  McMullan's  Eq. 
Rep.  451.  The  receipt  in  a  deed  is  not  conclusiye,  and  where  an  actual 
question  is  raised  as  to  the  payment  of  the  consideration,  parol  evidence 
may  be  resorted  to,  to  show  by  whom  it  was  advanced.  Depeyster  v.  GmUd, 
2  Green's  Ch.  Rep.  474.  The  obligor  of  a  bond  will  not  be  admitted  to 
prove  by  parol,  that,  at  the  time  of  giving  the  bond,  it  was  agreed  that  the 
obligee  should  look  to  another  source  for  pajrment,  and  that  the  obligor 
should  not  be  personally  liable.  Chetwood  v.  Brittan,  1  Green's  Ch.  Rep. 
438 ;  S.  P.  3  Green's  Ch.  Rep.  334.  Whatever  the  contracting  parties  re- 
duce to  writing,  must  be  considered  as  embodying  their  understanding  at 
the  time.  If,  by  fraud,  or  mistake  or  accident,  the  paper  should  not  con- 
tain the  true  agreement,  or  the  whole  agreement,  it  may  be  supplied  by 
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Chap,  xvn  5e  altered  by  evidence  of  a  parol  variation  in  favor  of 
contract  ai-   either  plaintiff  or  defendant.(n)r21 

lowed  at  law.  *^  V    -/L   J 

(n)  See  Ooss  v.  Lord  Nugent^  5  B.  &.  Ad.  58 ;  JSenson  v.  Coope,  3  Sco. 
N.  R.  48. 

parol.  lb.  Where  a  particular  word  or  phrase  has  a  particular  or  tech- 
nical meaning  in  a  particular  neighborhood,  or  at  a  particular  period,  and 
that  word  or  phrase  is  used  in  an  instrument  made  at  that  place  or  time, 
it  is  competent  to  show  that  meaning  by  parol.  BroadweU  v.  BroadvxU,  I 
Oilman's  Rep.  599.  The  declarations  of  a  testator,  after  making  his  will, 
of  his  purpose  and  intentions  therein,  are  not  admissible  in  evidence  to 
control  or  explain  it.  Weston  v.  Foster ^  7  Met.  Rep.  297.  A  latent  ambi- 
guity arising  out  of  extrinsic  facts  in  the  construction  of  a  will,  may  be 
explained  by  facts  in  and  out  of  the  will,  and  by  parol  evidence  of  inten- 
tion. Hay  don  v.  Etring^s  devisees,  1  B.  Mon.  Rep.  111.  Where  a  testa- 
tor disposed  of,  by  will,  a  considerable  estate,  leaving,  however,  some  re- 
siduary property,  and  provided  that  his  debts  should  be  paid  from  the  in- 
come of  a  certain  plantation  and  slaves.  Held,  that  it  was  inadmissible 
to  receive  evidence  of  the  amount  of  the  debts,  as  compared  with  the  fund 
provided  for  paying  them,  and  with  the  undisposed  of  property,  in  order 
to  show  that  the  testator  must  have  intended  that  the  residuary  property 
should  be  first  applied  towards  paying  the  debts,  and  that  the  fund  spe- 
cially provided  for  satisfying  them  should  only  be  used  in  case  the  residu- 
ary property  should  be  insufficient  for  that  purpose.  Pickney  v.  Pickriey, 
2  Richardson's  Eq.  Rep.  219.  When  the  complainant  alleges  his  con- 
tract to  have  been  for  commonwealth's  paper,  though  the  written  instru- 
ment calls  for  specie,  and  the  defendant  in  his  answer  denies  it,  but  sets 
up  a  contract  varient  from  the  writing  and  from  that  alleged  by  the  com- 
•  plainant;  parol  testimony  is  admissible  to  establish  the  real  contract. 

WUson^s  adm'r.  v.  Bowen,  4  J.  J.  Marsh.  122.  The  fraud  or  mistake  must 
be  in  the  execution  of  the  instrument,  for  parol  proof  to  contradict  the 
terms  of  it  or  vary  its  stipulations.  Fiskback  v.  Woodford,  1  J.  J.  Marsh. 
87.  Parol  testimony  to  show  that  a  deed,  in  terms  an  absolute  convey- 
ance, was  not  intended  as  such,  but  was  designed  as  a  mortgage  or  other 
conditional  conveyance,  is  not  admissible  at  lawj  nor  can  it  be  admitted 
in  chancery  unless  there  is  an  allegation ;  and  some  proof  that  there  was 
fraud  or  mistake  in  the  execution  of  the  deed,  or  some  vice  in  the  con- 
sideration. ThornasY.McCormick,  9  Dana,  108.  When  an  answer  ad- 
mits that  a  deed  apparently  absolute,  was  to  any  extent  or  for  any  purpose 
conditional  or  in  trust,  the  complainant  may  show  the  true  condition  or 
trust  by  parol  proof.  lb.  The  recital  in  a  deed  that  the  consideration 
was  paid,  is  not  conclusive  that  it  was  actually  paid.  Parol  evidence 
may  be  admitted  to  show  what  was  paid.  lb.  A  deed,  though  absolute 
on  its  face,  may  be  shown  to  be  in  trust  in  a  court  of  chancery.  Holmes 
€t  al.  V.  lyont  et  al.j  McLean's  Rep.  7.  An  instrument  of  thirty  years 
standing  not  impeached,  need  not  be  proved  by  subscribing  witnesses,  lb. 
An  instrument  of  writing  more  than  forty  years  old  is  not  required  to  be 

[2]  Previously  to  the  statute  of  frauds,  parol  evidence  might  have  been 
given  of  collateral  and  independent  facts,  which  tended  to  support  a  deed. 
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As  respects  the  reception  of  parol  evidence  in  order  to  ch>p.  xvii. 
explain  agreements  of  doubtful  or  ambiguous  meaning/  ^^2"^* 

proved  with  the  same  strictness  as  one  of  modem  date,  unless  there  are 
facts  and  circumstances  proved  which  create  doubts  as  to  its  genuineness. 
Bat  if  these  facts  and  circumstances  are  explained  and  refuted  by  the  evi- 
dence, then  the  instrument  must  be  considered  as  coming  within  the  rule 
which  does  not  require  strict  proof  of  its  execution.  Walton  et  al.  v.  Coul- 
son,  McLean's  Rep.  120.  Where  a  deed  is  absolute  on  its  face,  or  a  bond 
for  land  is  assigned  absolutely,  but  admitted  to  be  security  for  money 
only,  parol  evidence  is  admissible  to  show  the  extent,  nature,  &c.  of  the 
lien  of  the  holder.  But  it  should  be  clear  and  satisfactory,  if  in  contradic- 
tion to  the  terms  of  the  writing. .  Vanmdter  v.  McFaddin,  8  B.  Mon.  Rep. 
435.  If  a  devise  be  of  an  estate  for  life,  generally  parol  proof  is  admissible 
to  show  what  estate  the  devisor  had  in  the  premises.    lb.  600. 

The  same  rule  has  prevailed  since  the  statute  of  frauds.  The  evidence, 
however,  is  not  offered  to  contradict  or  vary  the  agreement,  but  to  ascer- 
tain an  independant  fact,  which  is  consistent  with  the  deed,  and  which  it 
is  necessary  to  ascertain,  with  a  view  to  effectuate  the  real  intention  of  the 
parties.  It  is,  however,  clearly  settled,  that  parol  evidence  is  not  admis-  . 
slble  to  disannul  and  substantially  vary  a  written  agreement ;  for,  to  add 
anything  to  an  agreement  in  writing  by  admitting  parol  evidence,  is  not  ' 

only  contrary  to  the  statute  of  frauds,  but  to  the  rule  of  the  common  law, 
before  that  statute  was  in  being.  But  after  the  agreement  has  been  re- 
duced into  writing,  it  is  competent  to  the  parties  at  any  time  before  breach 
of  it,  by  a  new  contract  not  in  writing,  either  altogether  to  waive,  dis- 
solve, or  annul  the  former  agreement,  or  in  any  manner  to  add  to,  or  ab- 
stract Irom,  or  vary  or  qualify  the  terms  of  it,  and  thu3  to  make  a  new 
contract,  which  is  to  be  proved,  partly  by  the  written  agreement  and  partly 
by  the  subsequent  verbal  terms  engrafted  upon  what  will  be  thus  left  of 
the  written  agreement.  But  this  refers  only  to  an  agreement  at  common 
law.  Stephens  v.  Cooper^  1  John.  Ch.  Rep.  425;  Jackson  v.  SiU,  11  John. 
Rep.  201 ;  Richards  v.  Kiliatn,  10  Mass.  Rep.  239 ;  Paine  v.  Mclntier,  I 
Mass.  Rep.  69 ;  Revere  t.  Leonard,  1  Mass.  Rep.  91 ;  Storer  v.  FVeeman, 
6  Mass.  Rep.  435;  Stockpole  v.  Arnold,  11  Moss.  Rep.  27;  Dwight  v. 
Pomeroy,  17  Mass.  Rep,  303;  T%mpson  v.  White,  1  Dall.  426 ;  O'Harra 
V.  HaU,  4  Dall.  340 ;  McDermat  v.  U.  S.  Ins,  Co.  3  Serg.  &  Rawle,  609; 
Speake  v.  U,  S.  9  Cranch,  28 ;  Pierson  v.  Hooker,  3  Johns.  Rep.  68 ;  Bowes 
V.  Barker,  3  Johns.  Rep.  506 ;  TTiompson  v.  Ketchum,  8  Johntf.  Refv  146 ; 
Jackson  v.  Croy,  12  Johns.  Rep.  427;  Pitzhugh  v.  Runyon,  8  Johns.  Rep. 
292 ;  Moran  v.  Hays,  1  Johns.  Ch.  Rep.  339 ;  Stephens  v.  Cooper,  I  Johns. 
Ch.  Rep.  425 ;  Snyder  v.  Snyder,  6  Binn.  483 ;  I>e  v.  Biddis,  I  Yeat.  8 ; 
Vandervoort  v.  Smith,  2  Caines'  Rep.  155;  Hamilton  v.  Cawood,  3  Har.  & 
McHen.  437 ;  Dupree  v.  McDonald,  4  Des.  209 ;  BarreU  v.  BarreU,  4  Des. 
447;  Sessions  v.  Barfield,  2  Bay.  94;  MiUing  v.  Crankfield,  1  McCord, 
261 ;  S.  C.  Society  v.  Johnson,  1  McCord's  Rep.  41 ;  Little  v.  Henderson, 
2  Yeat.  295 ;  Holmes  v.  SimoTis,  3  Des.  149 ;  Smith  v.  Penjier,  I  Gallis. 
170;  TreadmU  v.  Bulkley,  4  Day,  395;  Dunham  v.  Baker,  2  Day,  137; 
Jackson  v.  Bowen,  I  Caines'  Rep.  358 ;  Ross  v.  NorveU,  1  Wash.  14;  Ffcro- 
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,  ciiap  XVII.  the  following  seems  to  be  the  general  result  of  the  autho- 
wii^Mpli-  rities:  the  courts  will  always,  if  necessary,  receive  evi- 
l     dence  to  enable  them  to  decipher,  or,  if  written  in  a  for- 
eign language,  to  interpret,  the  instrument ;  that  is,  to 
ascertain  what  are  the  expressions,  or  the  English  equi- 
[•452)     valents  to  'the  expressions,  which  the  parties  have  actu- 
ally used :  they  will  also  receive  parol  evidence  of  the 
meaning  which  local  custom,(o)  or  professional  or  trade 
usage,(p)  has  attached  to  particular  expressions ;  so  as, 
in  fact,  to  ascertain  what  is,  (with  reference  to  the  parti- 
cular subject-matter  of  the  contract,)  their  strict  and  pri- 
mary meaning  ]{q) — unless  such  a  construction  would  be 
inconsistent  with  the  terms  of  the  instrument,(r)  or  some 
express  provision  of  the  Legislature ;  for  instance,  local 
custom  cannot  vary  the  statutory  meaning  of  expressions 
'^referring  to  weights  and'  measures  i{s) — or  to  annex  any 
'  customary  incidents  to  the  contract  which  are  not  express- 

*     '  (p)  Smithy,  WUsm,^  B.  dtAd.728;  DoeY.  Benson,  A  B.  &  Aid.  885, 

where  evidence  was  admitted  to  show  that  by  Lady  day  was  meant  old 
Lady  day. 

(ji)  Clayton  v.  Qregson^  4  Nev.  &  M.  609 ;  Hvtcluson  v.  Bowker,  5  M. 
&  W.  535 ;  and  see  Ijewis  v.  MarshaU,  8  So.  N.  R.  477,  493 ;  SotUUkos  v. 
Kemp,  3  Ezch.  105. 

(g)  See  Colpoysy,  Colpoys,  Jac.  463;  Simpson  v.  Margitson,  11  CI.  B. 
23;  Doev.  Langton,QB.&>  Ad.  69&)  Doev.Birch,!  M.&W.4SQ]  Pttr- 
ker  V.  Gossage.  2  Cr.  M.  &  R.  617. 

(r)  See  19  L.  X,  N.  S.,  C.  P.  295. 

(a)  See  Master,  ^c.  of  St.  Cross  r.  Lord  Howard  De  WaZden,  6  Dum.  Sb 
E.338. 

i7ig9V.  Willis,  2  Call,  5 ;  Baker  v.  Glascock's  Les.  1  Hen.  &  Munf.  177 ; 
Mann  v.  Mann,  1  John.  Ch.  Rep.  231 ;  Herd  v.  Bissell,  1  Root,  260. 

The  foundation  of  the  rules  for  rejecting  parol  evidence,  is  in  the  gene- 
ral rules  of  evidence  in  which  writing  stands  higher  in  the  scale  than  parol 
testimony,  and  when  treaties  are  reduced  into  writing,  such  writing  is 
,"  taken  to  express  the  ultimate  sense  of  the  parties,  and  is  to  speak  for 
itself.    Where  an  agreement  is  spoken  of,  the  first  question  always  asked 

•  •  is,  whether  the  agreement  is  in  writing ;  if  so,  there  is  an  end  of  all  parol 
evidence ;  for  when  the  parties  express  their  meaning  with  solemnity, 
that  is  very  proper  to  be  taken  as  their  final  sense  of  the  agreement.  In 
the  case  of  a  contract  respecting  land,  this  general  idea  receives  weight 
from  the  circumstance  that  you  cannot  contract  at  all  on  that  subject  but 

*  in  writing,  and  that,  therefore,  is  a  further  reason  for  rejecting  the  parol 
evidence.    In  this  way  only  is  the  statute  of  frauds  material ;  for  the  foun- 

.    dation  of  the  objection  is  in  the  general  rules  of  evidence. 
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ly  or  impliedly  excluded  by  the  terms  of  the  written  in-  chap.zvii. 
strument  :{t)  where  construing  tliiQ  expressions  according 
to  such  strict  and  primary  mipaiiing  would  render  them 
insensible  with  reference  to  extrinsic  circumstances,  the 
courts  will  receive  parol  evidence  of  the  circumstances 
jLnd  situation  of  the  parties,  and  the  state  of  the  property 
at  the  date  of  the  agreement,  for  the  purpose  of  ascertain-' 
ing  whether  such  expressions  have  not  been  used  in  some 
secondary  sense  consistent  with  such  circumstances,  &c.;(u} 
and  where,  as  respects  all  or  any  part  of  the  subject-mat- 
ter of  the  contract,(t^?)  *or  the  identity  of  places,  docu-  [*463] 
ments,(:r)  or  persons(y)  referred  to,  there  is  a  IcUent  ambi- 
guity ;  that  is,  where  the  words  of  the  agreement,  although 
certain  in  point  of  grammatical  construction  and  appa- 
rently definite,  are  rendered  of  doubtful  application  by 
circumstances  which  appear  aliundey{z)  or,  according  to 
a  modern  decision,(a)  upon  the  face  of  the  agreement  it- 
self, parol  evidence  of  the  intention  of  the  parties  at  the 
date  of  the  agreement  is  admissible,  in  order  to  identify 
the  estate,  document,  plan,  or  other  thing  or  person  in-  SJ^Sm/*^ 
tended ;  but  such  evidence  is  not  admissible  in  aid  of  a  ^iSbi^^ 
patent  ambiguity ;  t.  e.,  an  ambiguity  which  is  either  di-  .•  • 

rectly  suggested  by  the  terms  of  the  instrument,(6)  or  is 
occasioned  by  the  grammatical  uncertainty  of  the  expres- 
sions therein  used« 

(5.)  Production  of  agreement^  when  compelled. 
If  the  only  executed  copy  of  the  agreement  is  in  the  production 

(0  HuUon  V.  Warren,  1  M.  &  W.  466 ;  Syers  v.  Jones,  2  Exch.  lU ; 
Spartali  v.  Benecke,  19  L.  J.,  N.  S.,  C.  P.  293. 

(tfr)  See  Eden  v.  Earl  ofBrUe,  3  Bro.  P.  C.  679 ;  AUen  v.  Cameron,  1  Cr.  '^ 

6l  Mee.  832 ;  Simpson  v.  Henderson,  M.  &  Malk.  300 ;  and  Shore  v.  WH-  ' 

son,  9  CI.  &  F.  355. 

(kt)  Longchamps  y.  FawceU,  Peak.  Ca.  101 ;  Doe  v.  Bwri,  1  Dum.  &  E^ 
701 ;  Jones  v.  Neuman,  1  W.  Bla.  60. 

(x)  Hodges  y.  HorsfaU,  1  Russ.  &Myl.  116. 

(y)  See  Doe  v.  WesOake,  4B.  &  Aid.  57.  ^# 

(z)  Doev.  Morgan,  1  Cr.  &  Mee.  235.  ^ 

la)  Doe  d.  Chrd  t.  Needs,  2  Mee.  &  W.  129 ',  and  see  Colpoys  y,  Colpofs,  m  ^  "* 

Jac.  464.  s 

ib)  See  Brodie  v.  S^.  Patd,  1  Yes.  Jan.  326 ;  and  see  1  Sch.  &  Lef.  36.  -  ; 
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ch>p.xvn.  hands  of  a  defendant,(c)  or  of  a  third  party,(d)  either 
of  contrac^  Dartv  can,  as  of  course,  procure  an  order,  before  trial,  for 

when  or- 

(bred.  xts  previuos  production  for 'Che  purpose  of  inspection  and 
of  being  stamped  ;  and  where  the  sole  uncopied  original 
was  surreptitiously  obtained  from  the  plaintiff  by  the  de- 
fendant who  swore  that  he  had  lost  it,  he  was  ordered  to* 
produce 'a  copy  for  the  purpose  of  being  stamped,  and  was 
precluded  from  setting  up  the  unstamped  original  ;(e)  but 

[•4541  this  has  been  overruled  in  a  very  recent  case.(/)  *  Where 
two  original  copies  are  retained,  one  by  each  party,  the 
party  who  loses  his  copy,  cannot,  at  law,  compel  the  other 
party  to  produce  his  copy  at  the  trial,  or  for  the  purpose 
of  inspection  ;  but  is  driven  to  a  bill  of  discovery  ]{ff){}] 

(c)  Blakey  r.  Porter,  1  Taunt.  386 ;  King  v.  King,  4  Taunt.  G^ ;  HaU 
y.  Bainbridge,  3  Dowl.  &  L.  92. 

{d)  Oigner  Y.  Bayly ,  5  Moore,  71. 

(«)  Bousfield  T.  Chdfreif,  5  Bing.  418 ;  and  see,  in  Equity,  Blair  v.  Or- 
numdy  1  De  G.  &  S.  438 ;  Smith  v.  Henley,  1  Phil.  391. 

(/)  Rankin  Y.  SamiUon,  14  Jur.  930. 

(/)  See  Street  v.  Brown,  6  Taunt.  302. 

[1]  The  Roman  law  provided  similar  means,  by  the  oath  of  the  parties, 
and  by  a  bill  of  discovery,  to  obtain  due  proofs  of  the  material  facts  in 
controversy  between  the  parties.  Three  modes  were  originally  adopted 
for  this  purpose.  One  was  upon  a  due  act  of  summons,  to  require  t(e 
party  without  oath,  to  make  a  statement  or  confession  generally  relative 
to  a  matter  in  controversy.  Another,  was  to  require  him  to  answer  before 
the  proper  judge,  to  certain  interrogatories,  propounded  in  the  form  of 
distinct  articles,  which  the  judge  might,  in  his  discretion,  order  him  to 
answer  upon  oath,  as  to  the  fact  in  controversy ;  the  party  applying  for 
the  answer  consenting  to  take  the  answer  so  given  upon  oath,  as  truth. 
On  this  account,  it  was  called  the  decisive,  or  decisory  oath ;  and  it  ad- 
mitted of  no  countervailing  and  contradictory  evidence.  In  the  two  for- 
mer cases,  other  jnroofs  were  admissible.  In  the  Roman  law,  bills  of 
discovery  was  called  actiojies  ad  exhibendum,  when  they  related  to  the 
production  of  things,  or  deeds,  or  documents,  in  which  another  person 

'  1'  had  an  interest.    When  they  required  the  answer  of  the  paity  on  oath, 

to  interrogatories,  they  are  called  actiones  interrogaiorue.  Originally,  in- 
terrogatory actions  might  be  propounded  at  any  time  before  suit  brought 
by  any  party  having  any  interest.    But  in  the  time  of  Justinian,  they  had 

T'  ^,  become  obsolete,  and  interrogatories  were  propounded  only  in  cases  in 

litigation.    The  Roman  law  also  required  that  the  party  seeking  a  dis- 

*  covery  of  facts  should  have  a  legal  capacity  to  sustain  himself  in  court ; 

and  that  the  discovery  should  respect  some  right  of  action.    2  Story's  £q. 

Juris,  sees.  1486,  1487. 

The  object  of  bills  of  discovery  being  to  assist  and  promote  the  ad- 
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whether  a  court  of  law  will  compel  its  production  for  the  c^^p-  ^vii- 
mere  purpose  of  stamping,  seems  to  be  doubtful.(^)[2] 

'"-(d.)  Grounds  of  defence  at  law,  the  agreement  being 

admitted. 


Groonda  of 


Supposing  the  agreement  and  its  breach  to  be  prima  SSSSe 


to 


fade  capable  of  proof  against  the  defendant,  he  ma7,  by  comna" 
way  of  defence  to  the  action,  show,  either  that  the  agree-  culed**" 
ment  was  originally  invalid,  or  that  it  has  since  its  execu- 
tion ceased  to  be  binding,  or  that  satisfaction  has  been 
made  for  its  breach. 

For    instance,  he   may  show  that,  at  the  time  of  S^^jy  ^^ 
the  execution  of  the  contract,  he  was  under  some  per-  ^°*»<^'i 
sonal  incapacity  to   contract  ;(A)[3]  or   was  under   du- 

(jg)  See  Travis  v.  CoUins,  S  Cro.  &  Jer.  625;  NedU  v.  SwiiuL,  2  Cro.  & 
Jer.  278.    See  Mr.  Tilsley's  remarks,  Tils,  on  S.  L.  p.  386. 
(A)    Supra,  Ch.  I. 

ministration  of  pablic  justice  they  are  greatly  favored  in  equity  and  will 
be  sustained  in  all  cases  where  some  well  founded  objection  does  not 
exist  against  the  exercise  of  the  jurisdiction. 

[2]  The  general  rule,  at  law,  seems  to  be,  that  unless  the  party  holding 
the  deed,  has  been,  in  effect,  a  trustee  for  the  party  requiring  the  produc- 
tion of  it,  he  cannot  call  for  it. 

[3]  The  contract  of  an  infant,  a  married  woman,  an  idiot,  or  lunatic, 
may  in  general  be  avoided,  and  in  some  cases,  is  absolutely  void.  But 
an  infant  may  hind  himself  to  pay  for  necessaries,  for  himself  and  fami- 
ly, suitable  to  his  situation  in  life,  unless  he  live  with  his  father  or  mo- 
ther, master  or  mistress,  and  is  maintained  by  them,  in  which  case,  even 
his  contract  for  necessaries,  is  void.  An  infant  is  not  bound  to  pay  for 
articles  famished,  more  than  they  were  really  worth  to  him  as  articles  of 
necessity,  and  consequently  he  may  not  be  bound  to  the  extent  of  his  con- 
tract ;  nor  can  he  be  precluded,  by  the  form  of  the  contract,  from  inqui- 
ring into  the  real  value  of  the  articles  furnished.  And  an  express  pro- 
mise to  pay  for  necessaries,  is  not  necessary,  in  order  to  make  him  liable. 
An  infant  is  not  liable  for  breach  of  promise  of  marriage  \  but  may  main- 
tain an  action  for  breach  of  promise  against  another.  An  infant  is  liable 
to  pay  the  debts  of  his  wife,  contracted  by  her  before  marriage.  He  can, 
in  no  case,  bind  himself  by  bill  of  exchange,  promissory  note,  or  settle- 
ment of  account,  even  for  necessaries ;  neither  is  he  liable  for  money  lent 
and  delivered  to  him,  to  pay  for  necessaries,  although  the  money  be  ap- 
plied by  him,  to  that  purpose.  And  although  he  may  bring  an  action  for 
an  injury  done  to,  or  a  contract  made  with  him,  yet  if  he  settles  such  in- 
jury, or  for  the  violation  of  such  contract,  it  shall  not  bind  him.  An  in- 
fant may  also  bind  himself,  by  a  renewal  of  his  promise,  on  his  coming 
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Chap,  jvn.  fegg  ;(t)[4]  or  was  fraudulently  induced  to  enter  intoit;(ifc) 

(i)  Baa.  Abr.  tit.  Duress. 

(ife)  See  Haigk  v.  De  La  Cour,  3  Camp.  319 ;  Emanuel  v.  Dane,  ib.  299 ; 
Sdomon  y.  Twmer,  1  Stark.  51  \  Hutchinson  v.  Marly ,  7  Scott,  341 ;  CM^ 
fooU  T.  Fbwkej  6  Mee.  dt  W.  358 ;  actual  fraud  in  the  agent  is  the'tamft  as 
fraud  in  the  principal,  Doe  d*  WUUs  v.  Martin^  4  Dum.  £.  89 ;  Wilson  y. 
FaUtr,  3  a  B.  68. 

of  age.  This  must  be  by  a  promise^  for  a  bare  acknoviUdgmerU  of  the 
debt  is  not  sufficient.  There  should  be  a  promise  to  a  party  in  interest, 
or  his  agent,  or  at  least  an  explicit  admission  of  an  existing  liability, 
from  which  a  promise  may  be  implied.  If  a  person  who  had  promised 
marriage  during  non-ag^,  continue  his  addresses,  and  the  same  line  of 
conduet  after  attaining  the  age  of  twenty-one  years,  as  if  the  engage- 
ment still  existed,  he  would  probably  be  held  to  have  ratified  his  promise, 
although  no  subsequent  express  promise  could  be  proved.  It  was  for- 
merly held,  that  an  idiot  or  lunatic  could  not  avoid  his  contract  at  law, 
upon  a  maxim  which  had  grown  up,  without  reason,  in  the  opinion  of 
many  ikat  a  man  shall  not  be  aUotoed  to  stultify  himself.  The  doctrine  is 
now  exploded,  and  he  may  in  all  cases  defend  against  his  contract,  on  the 
ground  either  of  idiocy,  or  lunacy.  A  contract  made  during  a  lucid  in- 
terval would,  of  course  be  binding ;  and  where  a  general  derangement  is 
shown,  it  is  then  incumbent  on  the  one  who  insists  that  the  act  is  valid,  to 
show  sanity  at  the  very  time  when  it  was  performed.  Weakness  of  un- 
derstanding, is  not,  of  itself,  any  objection  in  law,  to  the  validity  of  a  con- 
tract. If  a  man  has  any  glimmering  of  reason,  so  that  he  can  tell  his 
parents,  his  age,  or  the  like  common  matters,  he  cannot  avoid  his  con- 
tracts. But  although  mere  weakness  of  understanding,  is  insufficient, 
yet  it  furnishes  strong  ground  of  suspicion,  and  is  an  item  in  the  proof 
of  fraud  against  which  a  court  of  equity  will  relieve,  when  it  can  be  col- 
lected from  the  circumstances,  and  a  court  of  law,  where  it  is  clearly  es- 
tablished. Though  an  idiot  be  not  liable  on  his  contract,  yet  he  is  an- 
swerable in  damages,  for  any  wrong  he  may  have  committed,  the  same 
as  any  other  person.  And  so  of  a  lunatic.  And  either  of  them  are  thus 
liable,  even  after  the  execution  of  a  commission  from  chancery,  and  being 
ordered  into  the  custody  of  their  committee.  A  lunatic  is  moreover  liable 
for  debts  which  he  has  contracted  during  lucid  intervals,  before  the  com- 
mission executed ;  and  either  of  thenji  may  sustain  injuries,  or  have  debts 
due  to  them,  the  same  as  a  sane  person.  And  a  lunatic  may  be  made 
liable  for  necessaries,  furnished  by  a  tradesman,  who,  at  the  time  of  sup- 
plying the  goods,  had  no  reason  to  suppose  him  a  person  of  unsound  mind. 
See  Cowen's  Treatise,  p.  265,  266,  267,  and  cases  cited, 

[4]  Duress  of  imprisonment,  or  duress,  per  minas,  avoids  all  contracts. 
The  first,  is,  where  a  man  is  illegally  imprisoned  in  a  common  prison, 
or  elsewhere.  If,  in  consequence  of  t)iis,  he  enters  into  any  contract,  it  is 
void,  though  otherwise,  upon  a  good  consideration.  But  this  would  not 
be  the  case,  if  in  consequence  of  a  legal  imprisonment,  unless  undue, 
and  illegal  force  be  used,  or  the  parly  is  made  to  endure  unnecessary  and 
unlawful  privation.    And  it  has  been  held  that  if  process  is  sued  out  ma- 


* 
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or  that  it  was  entered  into  for  or  with  reference  to  some  ^^p-  ^^"- 
unlawful  purpd8te.(Z)[5] 

(0  BarOett  r,  Viiwr,  Garth.  253 ;  LangUm  y.  Hughes,  1  M.  &;  S.  596 ; 
.D$Begnis  v,  ArmifUady  10  Bing.  107.;  Gas  Light  Company  v.  Turner,  8 
Scott,  609 ;  RUchie  v.  Smith,  6  C.  B.  463 ;  and  see  Ew^  v.  Osbaldiston, 
3  Myl.  Sb  Cr.  53 ;  and  note,  anything  to  which  a  statute  attaches  a  penalty 
is  uiU^wfal^  although  not  expressly  prohibited ;  and  see  Appleton  v.  Camp- 
beU,  3  Car.  &  P.  347. 

liciously,  and  without  probable  cause,  though,  in  form,  regular  and  legal 
^  to  arrest  and  imprison  the  defendant,  and  a  deed  is  obtained  from  him  , 
while  thus  arrested,  to  procure  his  deliverance,  such  deed  may  be  avoided 
by  duress  of  imprisonment.  Duress  per  mines,  as  where  a  man  is  threa- 
tened with  some  personal  injury,  as  death,  illegal  imprisonment,  may- 
hem, loss  of  member  or  the  like.  If  he  contracts  under  the  influence  of 
fears  thus  excited,  his  contract  is  void,  though  upon  good  consideration. 
But  it  is  said  that  a  contract  obtained  by  a  menace  of  a  mere  battery,  ot 
trespass,  to  land  or  goods,  is  binding;  the  law  considering  that  such  a 
threat  is  not  of  a  nature  to  overcome  a  firm  and  prudent  man,  for  that 
sufficient  and  adequate  redress  may  be  obtained,  if  either  of  such  inju- 
ries be  inflicted.  The  right  of  pleading  duress  in  avoidance  of  a  contract, 
is,  like  infancy,  a  personal  privilege ;  and  I  have  no  right  to  plead  that  I 
entered  into  a  bond  or  other  contract,  with,  or  in  behalf  of  another,  on 
account  of  duress  upon  him.  The  party  cannot  avail  himself  of  this  de- 
fence, except  where  the  contract  is  made  with  the  person  at  whose  suit  or 
instigation  he  is  arrested,  or  who  makes  the  threats ;  if  the  obligation  be 
made  to  a  stranger,  it  cannot  be  said  to  be  done  by  duress.  See  Cowen's 
TreaUse,  vol.  1,  p.  264,  365. 

[5]  Agreements  which  contravene  the  general  policy  of  the  common 
law,  or  the  Dositive  provisions  of  any  statute,  are  void,  although  the  sta- 
tute contaiuno  express  prohibition.  In  New  York  all  gaming  contracts 
are  void,  and  all  securities  for  money  lent  to  game  with ;  though  an  ac- 
tion for  the  money  itself  lent,  on  the  implied  promise,  will  lie,  the  law  - 
avoiding  the  secwrity  only ;  so  of  all  wagers  and  contracts,  for  or  on  ac- 
count of,  any  money,  property,  or  thing  in  action  wagered.  1  Rev.  Stat, 
of  New  York,  666.  Contracts  with  a  view  to  future  illicit  co-habitation 
or  prostitution,  are  void ;  but  not  so  of  those  to  pay  for  past  seduction  or 
co-habitation,  for  the  object,  in  such  cases,  is  supposed  to  be,  the  redress 
of  injuries  inflicted  on  the  woman.  And  past  co-habitation,  even  with- 
out seduction,  is  a  legal  consideration ;  so  that  a  bond  for  the  same,  is 
good.  But  a  promise  in  consideration  of  past  seduction,  would  be  void, 
if  it  appeared  to  have  been  made  on  the  sole  consideration  of  stopping  a 
prosecution  for  fornication  and  bastardy.  And  although  a  contract  made 
as  an  indemnity  against  the  consequence  of  an  illegal  or  immoral  act,  to 
be  done  at  a  future  period,  be  void ;  yet  a  person  may  indemnify  himself 
against  the  conseqaences  of  an  unlawful  act  already  done.    13  Serg.  &  ^ 

Rawle,39i  3  Hall's  Sup.  Ct.  Rep.  579 ;  lCaines'160;  14  John.  Rep.  381. 
Contracts  totally  to  restrain  a  man  from  exercising  his  trade  or  professioui 
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Chap.  xviL     So,  admitting  its  original  validity,  he  may  show  that 
or»ub«>.      it  has  been  since  avoided  by  haviner  without  his  *concur- 

quent  wai*  '  o 

▼«"  rence  been  altered  by  the  plaintiff  in  a  material  part  ;(m) 

or  by  a  waiver  in  writing  duly  signed  by  plaintiff  (n)  be- 
fore the  breach  which  is  relied  on  in  the  action  :(o)  Sir 
jEf.  Sugden  holds  it  to  be  the  better  opinion  that  a  verbal 
waiver  of  a  written  agreement  is  no  defence  at  law  ;(p) 
but  the  reported  cases,  although  they  leave  the  point 
doubtful,  seem  rather  to  lead  to  a  contrary  conclusion  ".{q) 
and  the  Statute  of  Frauds  seems  merely  to  take  away  the 
•  remedy  by  action  in  the  case  of  a  verbal  contract,  with- 
out saying  anything  to  affect  the  common  law  right  of 
waiving  by  word  of  mouth  a  contract  not  under  seal. 

or  nieaie;  So,  the  defendant,  admitting  the  agreement  and  its 
breach,  may  show  that  the  plaintiff  has  executed  a  re- 
lease under  seal ;  or  has  accepted  something  in  satisfac- 

S^'**^**^  tion  of  the  breach  ;(r)  or  has  already  recovered  damages 
in  an  action  upon  the  agreement  ;(^)  or,  that  the  action 
has  not  been  brought  within  the  time  allowed  by  the  stat- 
utes of  limitation. 

(m)  Supra,  ^.  118. 

(»)  See  Goss  v.  Lord  Nugent^  2  Nev.  &  M.  28 ;  Haroey  v.  ChrabkoM^  6 
Nev.  &.  M.  754, 763. 

{o)  Where  a  right  of  action  has  actually  arisen,  this  can  be  discharged 
only  by  a  release  under  seal  or  by  the  acceptance  of  something  by  way  of 
satisfaction ;  WiUoughby  v.  Backhouse,  2  B.  &  Cr.  821,  824 ;  ^e  BaiylU  v. 
Usher,  4  Moo.  &  P.  791. 

(rt  Sug.  174. 

{q)  See  Goss  v.  Lord  Nugent,  5  B.  &  Ad.  58, 66;  Haroey  y.  Qrabkamf  6 
Nev.  &  M.  754,  762;  and  SUad  v.  Dawber,  10  Ad.  &  El.  57,  65. 

(r)  WUloughify  v.  Backhouse,  2  B.  &  C.  821, 824 ;  BayUs  y.  Usher,  4  Moo. 
&P.791. 

(s)  See  10  Bing.  538. 


or  from  exercising  it  throughout  the  country  or  state,  either  for  a  limited 
time,  or  generally,  are  void.  But  a  contract  to  restrain  its  exercise  at  a 
particular  place  or  places,  is  valid.  7  Cowen  Rep.  307.  An  agreement, 
on  the  part  of  a  corporation  to  grant  to  individuals  certain  privileges,  in 
consideration  that  they  will  withdraw  their  opposition  to  the  passage  of  a 
legislative  act  touching  the  interest  of  the  corporation,  is  against  sound 
policy,  prejudicial  to  just  legislation,  and  void.    1  Aik.  Rep.  264. 
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Chap.  ZVIL 

(7.)  ActionQ  when  restrained  in  equity. [I] 
Equity  .will  restrain  an  acti6n  at  law  which  is  incon-  ^SSSiJfS 

equitj. 

[I]  "  A  wrH  of  inj auction,"  «ays  Story,  (2  Story's  Eq.  Juris.,  s.  875,  et 
seq.j)  "  is  in  no  just  sense,  a  prohibition  to  the  coflrts  of  common  law,  in 
the  exercise  of  their  jurisdiction.  It  is  not  addressed  to  those  courts.  It 
does  not  even  affect  to  interfere  with  them.  The  process,  when  its  object 
is  to  restrain  proceedings  at  law,  is  directed  only  to  the  parties.  It  nei- 
ther assumes  any  superiority  over  the  court,  in  which  those  proceedings 
are  had,  nor  denies  its  jurisdiction.  It  is  granted  on  the  sole  ground  that, 
from  certain  equitable  circumstances,  of  which  the  court  of  equity  grant- 
ing the  process  (las  cognizance,  it  is  against  conscience  that  the  party  in- 
.  hibited  should  proceed  in  the  cause.  The  object  therefore  really  is  to  • 
prevent  an  unfair  use  being  made  of  the  process  of  a  court  of  law,  in 
order  to  deprive  another  party  of  his  just  rights,  or  to  subject  him  to  some 
unjust  vexation  or  injury,  which  is  whpUy  irremediable  by  a  court  of  law. 
Que  of  the  plainest  cases  which  can  be  put  of  the  propriety  of  granting 
an  injunction  to  a  judgment  at  law,  is,  where  it  has  been  in  fact  satisfied, 
and  yet  the  judgment  creditor  attempts  to  set  it  up,  and  enforce  it,  either 
against  the  judgment  debtor,  or  against  some  person  claiming  under  him, 
who  is  thereby  injured  in  his  property  or  rights.  In  such  cases,  a  court 
of  law  would  often  be  exceedingly  embarrassed  in  giving  the  proper  re- 
dress, if  it  could  give  it  at  all.  But  courts  of  equity  deal  with  it  at  once, 
and  apply  the  most  complete  remedial  relief.  Indeed,  without  a  jurisdic- 
tion of  this  sort,  to  control  the  proceedings,  or  to  enjoin  the  judgments  of 
parties  at  law,  it  is  most  obvious  that  equity  jurisprudence,  as  a  system 
of  remedial  justice,  would  be  grossly  inadequate  to  the  ends  of  its  institu- 
tion. Suppose  an  executor  or  administrator  should  be  in  possession  of 
abundant  assets  to  pay  all  the  debts  of  the  deceased,  and,  by  an  accidental 
*  fire,  a  great  portion  of  them  should  be  destroyed,  so  that  the  estate  should 
be  deeply  insolvent.  In  such  a  case,  he  might  be  sued  by  a  creditor  at 
law,  and  the  loss  of  the  assets  by  accident  would  be  no  defence ;  for,  when 
he  once  becomes  chargeable  with  the  assets  at  law,  he  is  forever  charge- 
able, notwithstanding  any  intervening  casualties.  But  courts  of  equity 
will  enjoin  proceedings  at  law,  in  cases  of  this  sort,  upon  the  purest  prin- 
ciples of  justice.  Suppose  a  party  is  sued  at  law  for  a  debt  of  long  stand- 
ing, and  a  judgment  is  obtained  against  him  for  the  amount,  although  he 
has  actually  paid  it ;  but  he  is  unable,  after  due  search,  to  find  a  receipt, 
'  or  a  release,  which  would  establish  the  fact ;  and  then,  after  judgment, 
the  paper  is  unexpectedly  found  either  in  his  own  possession,  or  in  that 
of  a  third  person.  At  law,  there  would  be  no  redress  under  such  circum- 
•  *  stances.    The  judgment  would  be  conclusive.    But  a  court  of  equity 

I  *     *  ^     would,  in  such  a  case,  afford  relief  by  a  perpetual  injunction  of  the  judg- 
*  '  ment.    Such  a  suit  may  be  brought  without  fraud,  as  by  a  representative 

of  a  deceased  party ;  and,  therefore,  it  may  be  a  case  of  innocent  mistake. 
Suppose  a  judgment  should  be  obtained  at  law,  by  fraud,  for  a  sum  lar- 
ger than  is  justly  due  to  the  party,  upon  a  mutual  understanding  of  the 
panics  that  certain  set-offs  should  be  allowed  and  deducted.  There  would 

76  .  . 
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ch*p.xvtt.  sislent  with  a  prior  decree  between  the  pftrtips  in  a  suU 
for  specific  performance  ]{t)  or  an  action  by  a  vendor 
whose  bill  for  specific  performance  hsis  beendismissed  for 

[M56]  want  of  title  ;(m)  but,  in  general,  the  dismissal  'of  the 
vendors  bill  does  not  interfere  with  his  right  to  bring  an 
action  ]{w)  nor  is  it  necessary,  although  it  is  usual,  to 

(0  Reynolds  v.  Ndson,  6  Madd.  290. 

(tt)  McNamara  v.  Arthur,  2  Ball  &.  B.  353. 

Iw)  Sug.  256. 


be  no  remedy  at  law ;  and  yet,  a  court  of  equity  would  not  hesitate  to  en- 
join the  judgment,  upon  due  proof,  to  the  extent  of  the  set-offs.  Or,  sup-, 
pose  a  party  were  surprised,  at  the  trial,  by  proof  of  a  claim,  of  which, 
from  the  nature  of  the  declaration,  he  could  have  no  notice,  and  was  in 
no  default ;  and,  thus  a  recovery  should  be  had  for  an  amount  not  legally 
due ;  the  like  relief  would  -be  granted  in  equity  \  but,  at  law,  the  party 
might  be  utterly  without  redress :  for  he  might  not  be  able  to  bring  the 
case  within  the  ordinary  rules  for  granting  a  new  trial.  Another  case 
may  easily  be  supposed,  where  the  defendant  at  law  has  a  perfect  defence ; 
but,  where  the  facts  upon  which  it  depends  are  exclusively  within  the 
knowledge  of  the  plaintiff  in  the  suit.  In  such  a  case,  a  bill  of  discovery 
is  indispensable  to  enable  the  party  to  make  good  his  defence  at  law.  But 
if,  in  the  mean  time,  the  plaintiff  were  permitted  to  go  on  at  law,  and  to 
insist  upon  a  trial,  before  a  discovery  was  obtained,  it  is  obvious  that  the 
law  would  be  an  instrument  of  the  grossest  injustice.  In  such  a  case,  a 
court  of  equity  would  decree  an  injunction  to  stay  proceedings  until  the 
discovery  was  duly  obtained. 

In  some  of  the  cases  which  have  been  above  supposed,  the  defendant 
would  have  had  a  complete  remedy  at  law,  if,  at  the  time,  he  had  been  in 
possession  of  the  appropriate  proofs.  But  the  great  mass  of  cases  in 
which  an  injunction  is  ordinarily  applied  for,  to  stay  proceedings  at  law, 
is  where  the  rights  of  the  party  are  wholly  equitable  in  their  own  nature, 
or  are  incapable,  under  the  circumstances,  of  being  asserted  in  a  court  of 
law.  A  ready  illustration  of  the  former  class  may  be  found  in  the  attempt 
of  a  trustee,  in  violation  of  his  trust,  to  oust  the  possession  of  the  cestui 
que  trust  of  an  estate,  to  the  beneficial  enjoyment  of  which  he  is  entitled; 
or,  of  a  landlord  to  oust  the  possession  of  a  tenant,  with  whom  he  has 
contracted  for  a  lease,  by  an  ejectment,  in  violation  of  that  oontract;  on 
of  a  party  setting  up  a  satisfied  term,  or  an  outstanding  legal  incum- 
brance, to  defeat  the  ^ssession  of  another  person  having  a  better  consci- 
entious and  equitable  title  to  it.  Illustrations  of  the  latter  class  may  be 
found  in  the  common  cases  of  bonds  and  mortgages,  and  other  penal  se- 
curities and  covenants  where,  by  the  strict  rules  of  law,  the  party,  after 
forfeiture,  can  obtain  no  relief^  in  cases  of  set-offs  in  equity,  which 'are 
not  recognized  at  all,  at  law,  as  such ;  and  ip  cases  of  partnership  pro- 
perty, seized  in  execution  by  a  creditor  of  one  of  the  partners,  where  an 
Injunction  will  be  awarded  to  stay  proceedings  until  an  account  of  the 
«  partnership. funds  and  rights  is  tnken. 
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Btate  in  the  d^ree  that  the  dismissal  is  without  prejudice  chap^xvn. 
to  the  legal  right.(2:)  So,  if  a  plaintiff  is  proceeding  at 
law  and  in  equity  for  the  same  subject-matter^  equity  will 
require  him  to  elect  between  his  remedies  ;(y)[l]  but,  as 
we  have  seen,  a  court  of  equity  will  not,  pending  a  suit 
by  the  vendor  for  specific  performance,  restrain  a  purcha- 
ser from  bringing  an  action  for  the  deposit  ;(z)  except, 
perhaps,  on  the  terms  of  the  money  being  paid  into 
court.(a) 

(8.)  General  matters  relating  to  the  action. 

In  an  action  by  the  purchaser  for  non-performance  of  Ptaticuun 
the  agreement,  the  vendor  can  require  to  be  furnished 
with  a  particular  of  all  matters  of  fact,  (but  not  of  law,) 
which  the  plaintiff  means  to  rely  on  as  constituting  non- 
performance ;(6)  but,  if  this  be  not  obtained,  the  latter 
may  prove  any  matter  amounting  to  a  breach  of  the  agree- 
ment ;  and  is  not  restricted  by  statements  which  he  may 
previously  have  made  to  the  vendor.(c) 

At  law,  time  is  of  the  essence  of  the  contract  ;(rf)[2]  so  Time  is,  at 
that  the  delay  of  a  single  day  after  the  time  fixed  for  the  i^^^i- 
delivery  of  the  abstract,  or  deducing  and  verifying  a  mar- 

ix)  See2Ball<&B.353. 

(y)  Infra,  p.  460. 

{z)  T\innerv,S/nUh,iJuT.3\0,ChAn, 

(a)  S.  C.J  Annesley  v^Muggridge,  1  Madd.  593. 

(b)  See  CoUeU  v.  TAompsanj  3  Bos.  &  P.  246 ;  R(^eHs  v.  Roiolands,  3 
Mee.  &  W.  543. 

(c)  Squire  v.,  Todd^  1  Camp.  293 ;  Sug.  428 ;  but  see  Todd  v.  Hoggarij  1 
Moo.  <&  Malk.  128. 

(d)  Berry  v.  Youngs  2  Esp.  640,  n. 

[1]  Coarts  of  equity  will  not  only  award  an  iqpiinction  to  stay  proceed- 
ings at  law,  but  they  will  also,  where  the  party  is  proceeding  at  law  and 
in  equity  for  the  same  matter  at  the  saifte  time,  compel  him  to  make  an 
election  of  the  suit,  in  which  he  will  proceed,  an^  will  stay  the  proceed- 
ings in  the  other  court.  See  2  Story's  Eq.  Juris.,  s.  889  j  Eden  on  Injunct. 
ch.  2,  pp.  34, 35, 36, 37, 38 ;  Rogers  v.  Vosburgh,  4  Johns.  Cht  Kep.  84. 

[2]  Time  may  also  be  of  the  essence  of  the  contract  in  equity.  Though  * 

mere  lapse  of  time  is  not,  in  all  cases,  an  objection  to  deereeing'a  specific 
performance.     Waters  v.  Travis^  on  appeal,  9  Johns.  Rep.  4^0  j  Benedict 
V.  Lynch,  1  Johns.  Ch.  Rep.  370;  Thompson  t>  Ketcham^  8  Johns.  Rep.  " 
146. 
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Chap.  gviL  ketablo  title,  gives  to  the  purchaser  an  immediate  right  of 
action ;  nor  can  time,  at  law,  be  varied  or  enlarged  by 

[*457]  word  of  mouth  :{e)  and,  where  a  time  is  fixed  *for  com- 
pletion, and  the  vendor  fails  to  deduce  and  verify  a  mat- 
ketable  title  before  that  time,  or  if,  no  time  being  fixed  for 
completion,  he  deduces  a  defective  title,  and  the  contract 
is  rescinded  while  the  title  remains  defective,  his  having 
a  good  title  at  the  time  of  trial  will  be  no  defence  to  the 
action :(/)  but,  if  no  timB  be  fixed  for  completion,  the 
vendor  will  be  entitled  to  <'  a  reasonable  time  "  for  mak- 
ing out  his  title  :{g)  and  if,  in  such  case,  the  purchaser 
do  not  apply  for  the  title  before  bringing  an  action,  it  is 
sufficient  if  the  vendor  can  make  a  good  title  at  the  time 
of  trial ;  his  having  had  a  defective  title,  at  the  date  of 
the  contract,  is  immaterial.(A)[l] 

teSSS^S)  ol     Lastly,  we  may  here  remark,  that  a  court  of  law  will 

ItfUi?^*™^  consider  equitable,  as  well  as  legal  objections  to  the 
title.(t) 

(e)  Marshall  v.  I/ywHf  6  Mee.  &  W.  109 ;  SUad  y.  Da^^er,  10  Ad.  & 
El.  67. 

(/)  See  DobeU  t.  HuUkiTisoa,  3  Ad.  d^  El.  355 ;  BarUeU  y.  Tuckin,  6 
Taunt.  269;  Roper  v.  Combes,  6  B.  &  Cr.  634;  Seaward  Y.'WUlock,  6 
East/l98. 

{g)  Sansomy.RhodeSy%^.fAi. 

{h)  Thomson  Y.  Miles,  I  "Es^A^i.     ' 

(t")  Sug.  532,  and  cases  cited ;  and  see  Neeves  v.  Bwrrage,  14  Jar.  177, 

aB. 

[1]  In  the  case  here  cited,  it  seems,  a  man  agreed  to  sell  a  term,  of 
which  he  stated  forty  years  to  be  unexpired.  It  appeared  there  were  only 
thirty-nine ;  but,  by  an  agreement  endorsed  on  the  lease,  the  lessor  agreed 
to  add  one  year  to  the  unexpired  term.  This  agreement  was  dated  after 
an  action  brought  by  the  vendor  for  damages  on  breach  of  agreement ; 
and  Lord  Kenyon  rule^  that  the  vendor  having,  at  that  time,  a  good  title, 
it  was  sufficient.  He  said  that  it  had  been  solemnly  adjudged,  that  if  a 
party  sells  an  estate  without  having  titk,  but  before  he  is  called  upon  to 
make  a  conveyance,  gets  sjich  an  estate  as  will  enable  him  to  make  a 
title,  that  is  aiifficient :  That  here  the  plaintiff  being  enabled  to  make  a 
title,  and  the  defendant  never  having  applied  for  it,  he  should  not  be 
allowed  to  set  up  a  want  of  title,  though  the  power  of  making  that  title 
was  obtained  alter  the  action  was  brought. 
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•  Ch.  XVIII. 

♦CHAPTER  XVIIL 

AS   TO  SPECIFIC    PERFORMANCE. 

1.  Mailers  relating  lo  the  jurisdiction  generally. 

2.  By  whom  specific  performance  may  be  enforced. 

3.  Against  whom  it  may  he  enforced. 

4.  As  to  the  parties  to  the  suit.  , 

6.  As  io  the  bill. 

6. .  As  to  proceeding  by  claim  under  the  orders  of  April, 
1850. 

7.  As  to  how  the  plaintiff  ^s  case  may  be  stistainedin 
the  absence  of  a  written  agreement— fraud — part-per- 
formance— admission  by  defendaiit  of  parol  agreement — 
parol  variation  of  written  agreem^ent. 

8.  As  to  grounds  of  defence  negativing  plavitiff^s  right 
to  specific  performance  except  with  a  variaium  of  the 
original  agreement ;  viz.,  fraud — mistake — surprise — 
misrepresentation — unfulfilled  promise — parol  variation, 
etc  '     ' 

9.  As  to  grounds  of  defence  negativing  in  totO'ptein^ 
tiff^s  right  to  specific  performance  ;  viz.,  personal  inca- 
pacity— nature  of  contract,  or  fraud,  ^c,  ^c,  attending 
its  execution — meters  relating  to  the  estcUe — title — or 
consideralion — plaintiffs  conduct,  ^c,  after  contract — 
election  of  other  remedy. 

10.  As  to  the  proceedings  in  the  suit ;  viz.,  payment 
of  purchase-money  into  court — reference  of  title  and  pro-  -. 
ceedings  thereon — decree  for  plaintiff — conveyance — de-, 
croe  dismissing  bill. 

11.  As  to  costs. 

(1.)  The  only  remedy  to  be  obtained  in  equity  for  the  sp«cifie  per- 
non-performance  of  the  contract,  is  a  decree  for  spiecific  on^^^m^dy 
'performance  ;(a)[l]  at  one  time,  there  was  a  floating  idea  "7m69[ 

(a)  Specific  performance  of  contract  for  sale  or  purchase  of  railway 
shares  will  be  enforced ;  Duneufl  v.  AlbredU,  19  Sim,  189,  afiirmed  199 ; 
Shaw  v.  n^er,  13  Jur.  158 ;  Wynne  v.  Price,  13  Jar.  295. 

[1]  By  the  common^law,  every  contract  or  covenant  to  sell  or  transfer 
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^^^^^"'^  in  Ae 'profession  that  the  court  might  *ward  compensa- 
tion for  non-performance,  in  the  event  of  the  primary  re- 

a  thing,  if  there  is  no  actual  transfer,  is  treated  as  a  mere  personal  con- 
.  tract  or  covenant ;  and,  as  such,  if  it  is  nnperformed  by  the  party,  no  re- 
dress can  be  had,  except  in  damages.  But  courts  of  equity  requi re  a  strict 
performance  firom  the  offending  party,  of  what  he  cannot,  without  mani- 
fest fraud  or  wrong,  refuse.  The  jurisdiction  of  equity  in  decreeing  a 
specific  performance  of  contracts  does  not  depend  upon,  nor  is  it  affected 
by  the  form  or  character  of  the  instrument.  It  is  only  necessary  that  the 
•  transaction,  in  substance,  amounts  to,  and  is  intended'  to  be  a  binding 
agreement  for  a  specific  object,  whatever  may  be  the  form  or  character  of 
tii9  instrument  Henee,  if  a  bond  with  a  penalty  is  made  upon  condition 
to  convey  certain  lands,  upon  the  payment  of  a  certain  price,  it  would  be 
deemed  in  equity  an  agreement  to  convey  the  land  at  all  events,  and  not 
to  be  discharged' by  the  pajnnent  of  the  penalty,' although  it  has  assumed 
the  form  of  a  condition  only. '  In  all  such  cases,  equity  looks  to  the  sub- 
staaice  of  the  transaction,  and  the  primary  object  of  the  parties ;  and  where 
that  reqilines  a  specific  performance,  they  will  treat  the  penalty  as  a  mere 
securitj^  for  its  due  attainment  The  ground  of  the  jurisdiction  is,  that  a 
court  of  law  is  inadequate  to  decree  a  specific  performance,  and  can  re- 
lieve the  injured  party  only  by  a  compensation  in  damages,  which  would 
often  ^  short  of  redress.    *'  And  this,"  says  Story,  (2  Story's  £q.  Juris., 

•  s.  717,)  "  constitutes  the  true  and  leading  distinction,  in  the  present  exer- 
cise of  equity  jurisdiction  in  England,  in  regard  to  decreeing  specific  per- 
formance. It  does  not  proceed,  as*  is  sometimes  erroneously  supposed, 
uptti  a&y  distinction  between  real  estate  and  personal  estate,  but  upon 
th^  ground  that  damages  at  law  may  not,  in  the  particular  case,  afibrd  a 
complete  remedy.  Thus,  courts  of  equity  will  decree  performance  of 
a  contract  for  land,  not  because  of  the  particular  nature  of  land,  but  be- 
cause the  damages  at  law,  which  must  be  calculated  upon  the  general 
value  of  the  land,  may  not  be  a  complete  remedy  to  the  purchaser,  to 

•  whom  the  land  purchased  may  have  a  peculiar  and  special  valoe." 

"  It  has  been  said  in  a  late  case,"  continues  Story,  (2  Story's  Eq.  Juris., 
^         '741,  etseq.,)  "  that  it  may  be  safely  laid  down  as  a  general  proposition, 

•  hot  withstanding  many  exceptions,  Hjflt  aa  agreement,  in  order  to  call  f(jf 
.    a  specific  performance  by  the  decree  of  a  court  o§  equity,  must  be  such 

.  an  agreement  as  might  have  been  made  the  subject  of  an  action  at  jaw. 
This  language,  when  understood  ih  a  qualified  sense,  is  doubtless  cor- 
rect; for  generally,  if  a  party  does  not  contract  personally  at  law,  equity 
will  not  create  a  personal  obligation  on  his  part,  unless  under  peculiar 
circumstances.  But  the  whole  class  of  cases  of  specific  performance  of 
contracts  respecting  real  estate,  where  the  contract  is  by  parol,  and  there 
has  been  a  part  performance,  or  where  the  terms  of  the  contract  have  not 
been  strictly  complied  with,  and  yet  equity  relieves  the  party,  are  proofs 
that  the  right  to  maintain  a  suit  in  equity,  to  compel  a  specific  perform- 
ance, does  not,  and  cannot  properly  be  said  to  depend  upon  the  party's 
having  a  right  to  maintain  a  suit  at  law  for  damages.  In  cases  of  speci- 
fic performance,  courts  of  equity  sometimes  follow  the  law,  and  sometimes 
go  far  beyond  the  law ;  and  their  doctrines,  if  not  wholly  independent  of 
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lief  failing ;  but  the  contrary  baleen  settled  by  modem  ^  ^^^^'^^ 
(decisions  :{b)  nor  does  it  make  any  difference  that  com* 
pensatioD  is  sought,  not  against  the  owner  of  the  estate, 
but  against  a  person  \irho  falsely  assumed  authority  to 
sell.(c) 

,  The  Court  of  Review,  (or  now  the  Court  pf  Bankruptcy,)  ^^^^l^^ 
cannot  enferce  specific  performance  against  a  purchaser  fy^^ 
who  has  not  expressly  submitted  himself  to  the  jurisdic-  fo^mnc*, 
tion  ]{d)  nor,  perhaps,  evea  against  one  who  is  willing  so  ' 
to  submit  himself.(e) 

The  principle  by  which  courts  of  equity  have  professed  Jj^;g22 
to  be  guided  in  decreeing  specific  performance  of  a  con-  J^^fch^'* 
tract  for  purchase,  is,  that  damages  at  law  may  not,  in  the  ^l^^^^' 

(b)  Todd  y.  Gee,  17  Ves.  273;  Saitisbury  v.  J<m«,  5  Myl.  &  Cr.  1, 
see  p.  3. 

(c)  Sainsbury  V/  Jones,  5  Myl.  &  Cr.  1. 

{d)  Ex  parte  Cutis,  3  Dea.  242,  oveiraling  Ez  parte  GotUd,  1  G.  dt  J. 
231 ;  Ez  parte  Sidebotham,  3  D.  &  C.  818  \  and  Ez  parte  Barrington,  4  D. 
&  0.461. 

(«)  Sec  Ez  parte  BewieU,  10  Ves,  382. 

thb  point,  whether  damages  would  be  given  at  law,  are  not,  in  general, 
dependent  upon  it.  Whoever  should  assume  the  existence  of  a  right  to 
damages  in  an  action  at  law,  as  the  true  test  of  the  jurisdiction  in  equity, 
would  find  himself  involved  in  endless  perplexity ;  for,  sometimes  dama- 
ges may  be  recoverable  at  law,  where  courts  of  equity  would  yet  not  de- 
cree a  specific  performance ;  and,  on  the  other  hand,  damages  may  not 
be  recoverable  at  law,  and  yet  relief  would  be  granted  in  equity.  In 
truth,  the  ex«iV;ise  of  this  whole  branch  of  equity  jurisprudence  respecting 
(he  rescission  and  specific  performance  of  contracts,  is  not  a  matter  of 
right,  in  either  party;  but,  it  is  a  matter  of  discretion  in  the  court;  not, 
indeed,  of  arbitrary  or  capricious  discretion,  dependent  upon  the  mere 
pleasure  of  the  judge,  but  of  that  sound  and  reasonable  discretion  which 
governs  itself,  as  far  as  it  may,  by  general  rules  and  principles ;  but,  at  '^ 

the  same  time,  which  withholds,  or  grants  relief,  according  to  the  circum- 
stances of  each  particular  case,  when  these  rules  and  principles  will  not 
furnish  any  exact  measure  of  justice  between  the  parties.  See  Hepburn 
V  Auld,  6  Cranch,  262 ;  Hatch  v.  Cobb^  4  Johns.  Ch.  Rep.  559 ;  Kempvhal  v. 
SUme,  6  Johns.  Ch.  Rep.  193;  Hepburn  v.  Dnntop,  1  Wheat  Rep.  197; 
L&ngY.  CS92s«09t,  lHen.&Munf.llO;  PerkinsY.Wrigkt,^B9J,AWB&xk. 
826;  Col^mv,  Thompson,2WheSLt23S\  Barryr.  Delouck,2  Dev.396; 
WhUe  V.  riora,  2  Dev.  430 ;  Low  v.  TreadweU,  3  Fairfield,  441 ;  3  Stewart, 
280 ;  JRog^rs  v.  Sawnders,  4  Main«  Rep^ ;  TMey  v.  7%e  CowUyofBris- 
tot,  3  Story's  Rep.  800 ;  Morss  v.  Elmendorf,  11  Paige,  277;  Matthews  i% 
Temittiger^  3  Barb.  Sup.  Rep.  50 ;  Stevenson  v.  MaoPweU,  2  Comstock  Rep. 
408. 
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ch.  xvm.  particnlar  caae,  affordl^omplete  remedy ;(/)  they  will, 
therefore,  decline  to  interfere  if  the  subject-matter  of  th^ 
contract  be  such  that  both  vendor  and  purchaser  would 
he  reimbursed  by  damages  ;'as  on  an  ordinary  agreement 
for  the  sale  of  stock  :(s')[2]  in  the  case  of  land,  the  pur- 
chaser's right  (p  45ue  can  never  be  questioned  upon  this 
ground ;  for  the  land  may,  to  him,  have  ^'  a  peculiar  and 
But,  on       special  value  ;(A)  it  is  more  difficult  to  understand  why 
mmed'*^^  of  the  courts  should  entertain  a  suit  by  a  vendor,  who,  the 
[*460]      ^^^1^  *being  accepted'and  there  being  nothing  special  in 

(/)  See  Adderley  v.  Dixon,  1  Sim.  &  St.  610. 

ig)  Cud  V.  RuUer,  I  P.  Wms.  570  j  Nutbrown  v.  T%tnUtm,  10  Ves.  159, 
161. 
(A)  1  Sim.  &  St.  610. 


\2]  Upon  the  principles  of  natural  justice,  courts  of  equity  might  insist 
upon  decreeing  a  specific  performance  of  all  boTui  fide  contracts,  The 
reason  why  a  contract  for  stock  is  not  specifically  decreed  is,  that  it  is  or- 
dinarily capable  of  such  an  exact  compensation.  But  cases  of  a  pecu- 
liar stock  may  be  supposed,  where  courts  of  equity  might  still  feel  them- 
selves bound  to  decree  a  specific  performance,  upon  the  ground  that  from 
its  nature  it  has  a  peculiar  ralue,  and  is  incapable  of  compensation  in 
damages.  And  it  has  been  thought  that  in  contracts  for  stock,  a  bill 
ought  now  to  be  maintainable  generally  in  equity,  for  a  specific  delivery 
thereof,  upon  the  ground  that  a  coiirt  of  law  cannot  give  the  property,  but 
can  only  give  a  remedy  in  damages,  the  beneficial  effect  of  which  must 
depend  upon  the  personal  responsibility  of  the  party.  See  2  Story's  £q. 
Juris,  sec.  717. 

"  Although,"  says  Story,  (3  Story's  Eq.  Juris,  sec.  724,)  "  the  doctrine 
seems  well  settled  that  a  contract  for  the  sale  of  stock  will  not  now  be  de- 
cided to  be  specifically  performed,  because  it  is  ordinarily  capable  of  an 
exact  compensation  in  damages  y  yet  it  is  well  known  that  as  late  as  Lord 
Hardwicke's  time,  such  contracts  were  so  decreed  in  chancery.  And 
even  in  our  own  times,  it  has  been  held  that  a  bill  will  lie  for  a  specific 
performance  of  a  contract  for  the  purchase  of  government  stock,  in  favor 
of  a  holder  of  scrip  receipts,  purporting  to  give  the  title  to  the  bearer 
thereof,  where  the  bill  prayed  for  the  delivery  of  the  certificates,  which 
gave  the  legal  title  to  the  stock,  upon  the  ground  that  a  court  of  law  could 
not  give  the  property,  but  could  <mly  give  a  remedy  in  damages,  the  bene- 
ficial effect  of  which  must  depend  upon  the  personal  responsibility  of  the 
party.  If  this,  however,  be  a  sufficient  ground  to  entertain  the  jurisdic- 
tion, it  seems  universally  applicable  to  aU  for  a  specific  performance. 
In  the  Supreme  Court  of  the  United  Slates,  an  inclination  has  been  evin- 
ced to  maintain  a  far  more  extensive  jurisdiction  in  equity,  to  grant  re- 
lief by  a  specific  performance  in  contraets  respecting  personal  chattels, 
that  is  at  present  exercised  in  tke  English  courts." 


in 
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the  case,  wants  nothing'  but  his  purchase^money  and  ^-  ^^"^ 
intereist,  which  an  action  at  law  would*  give  hita  :  it  ap-  vendor  who 

'  4  onlfwaaia 

pears,  however,  to  be  settled  that,,  upon  the  principle  of  ^^P^^neV 
affording  mutual  remedies,  the  .9purt  will  entertain  such  JJJJty?**** 
a  suit  ;(i)  whether  the  CQnsidera\ibh  be  a  life  annuity,  or 
a  gross  sum.(A)  '     /  i 

Whether  the  mere  fact'of  the  defendant  being  bound  whether  the 

*    •  "  ezieteDceof 

under  an  act  of  parliament  to  complete  the  contract,  and  ^^^^ 
of  the  plaintiff  having  an  easier  remedy  by  mandamus,  £^;*^;j^ 
will  prevent  the  latter  from  resorting,  (if  he  please,)  to  a 
court  of  equity,  seems  to  be  doubtful  ;(Z)  if,  however,  a  J^n^roua- 
plaintiff  proceed  both  at  law  and  in  equity  for  the  same  JJ^^j 
subject-matter,  he  may,  by  order  of  course,  be  compelled  ^"^^ 
to  elect  between  his  action  and  suit  ;(m)[l]  and  this  relief 

(t)  WUhyy.  CoOU,  1  Sim.  A  St.  174  j  Adderleyv.  Dixon,  ib.  607  j  CUf. 
ford  V.  TwrreU,  1 Y.  &  C.  C.  C.  138 ;  see  V.  C.  Wigram^s  judgment  in  Adn 
OMS  v.  BlackwaU  Railway  CoTnpany,  13  Jur.  621. 

(A:)  Clifford  v.  Turrell,  uH  supra ;  affirmed,  9  Jar.  633. 

(Z)  See  Walker  y.  Eastern  Counties  Railway  Company,  6  Ha.  594 ;  Adams 
y.  BlackwaU  Railway  Company,  13  Jnr.  620,  V.  C.  Wigram,  reversed  on 
appeal,  2  Mac.  &  G.  118 ;  see  also  Hyde  v.  Edwards,  13^  Jur.  757,  R. 

(m)  Danl.  Ch.  P.  by  H.  791, 793 ;  RoyU  v.  Wynne,  Cr.  &  Ph.  252. 

[1]  Under  the  former  chancery  system  of  the  state  of  New- York,  if  a 
complainant  sued  a  defendant  the  same  time  at  law  and  in  equity,  the 
defendant  might  apply  to  the  court  of  chancery  for  an  order  that  the  com- 
plainant make  his  election  in  which  court  he  will  proceed.  This  motion 
must  be  made  after  the  defendant  had  put  in  his  answer;  and  the  order 
was,  that  the  complainant  elect,  within  eight  days  after  the  service  there- 
of; and  that  if  he  elects  to  proceed  at  law,  the  bill  be  dismissed.  If  the 
complainant,  after  an  order  to  elect,  elected  to  proceed  in  equity,  chan- 
cery would  restrain  his  proceedings  at  law,  by  injunction.  But  if  he 
elected  to  proceed  at  law,  and  failed  there,  the  dismissal  of  his  bill  would 
be  no  bar  to  his  filing  a  new  bill  for  the  same  matter.  If  the  complain- 
ant considered  that  the  bill  and  action  were  for  different  matters,  and  that 
he  ought  not  to  be  compelled  to  elect,  he  might  oppose  the  motion  on  that 
ground ;  and  the  court  would  examine  the  pleadings  in  each  suit,  and 
generally  decide  without  further  inquiry.  But  the  ordinary  practice  was^ 
to  obtain  an  order  of  reference  to  ascertain  if  the  complainant's  proceed- 
ings at  law  and  in  equity  related  to  the  same  matters.  This,  however, 
was  granted  only  in  cases  of  difficulty.  If  it  clearly  appeared  that  both 
suits  were  not  for  the  same  matter,  the  court  would  determine  without 
the  reference.  If  a  reference  was  granted,  it  operated  as  a  stay  of  pro- 
ceedings in  both  suits  in  the  mean  time.  If  the  master  reported  that  the 
matters  of  the  two  suits  were  distinct,  the  order  for  the  complainant  (o 
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I 

9 

ch.  xvnL  }jas  been  aflForded  where  a  landlord  had  filed  a  bill  against 
his  tenant  for  specific  performance  of  an  ageement  to  take 
a  lease,  and  was  also  suing  him  for  use  and  occupation 
of  the  premises  during  part  of  the  term  ;(n)  but  where  the 
action  is  brought  for  the  non- performance  of  particular 
acts : — e.  §-.,  to  improve  or  repair  the  property — the  per- 
formance of  which  is  not  specifically  prayed  by  the  bill| 
or  which  are  acts  the  specific  performance  of  which  can- 
not be  decreed,  and  the  action  is'  brought  only  for  such 
damages  as  were  sustained  up  to  the  time  of  its  com- 
[*461]      mencement,  no  case  for  election  seems  to  arise.(o) 
foraSnci*''      And  although  the  agreement  may  in  itself  vest  in  the 
SJdtll     'purchaser  the  interest  contracted  for,(p)  yet,  if  it  appear 
tnS^^^    on  its  face  that  a  further  instrument  is  necessary  to  carry 
i^u?*'^    out  the  intentions  of  the  parties,  the  court  will  decree  spe- 
cific performance  of  the  agreement  in  that  particular.(9) 


chaser. 


(2.)  By  whom  specific  performance  will  be  enforced. 

EnforcMi  iu      Equity  will  enforce  specific  performance  of  the  con- 
Buitotpnt-    tract  for  sale  at  the  suit  of  the  purchaser  himself,  or  of  his 

chanr,  or  '-  ' 

Mtuf^  in  representatives  in  interest, — such  interest,  it  must  be  re- 

intarMt;      membcred,  being  the  right  to  take  the  estate  on  payment 

of  the  purchase-money : — e.  g,,  his  alienees  by  act  inter 

(n)  Ambrose  v.  NoU,  3  Ha.  649. 

(p)  See  Finings  v.  Humpheryj  4  Beav.  1, 7. 

{p)  Sed  vide  supra,  116. 

(q)  Fenner  v.  Hepbvm^  3  Y.  &  C.  C.  C.  159. 

»  .  -^-^~^  — ^— ^-^^^^^— ^-^^^^— -^^-.^— ^^^— .^»^— 

elect,  was  discharged  with  costs.    The  right  to  put  the  complainant  to  an 
election  was  not  confined  to  suits  brought  in  our  own  courts  \  but  he  | 

might  be  compelled  to  elect  whether  he  would  proceed  in  those,  or  in  a  ! 

foreign  court.  The  complainant  was  entitled  to  a  complete  answer  before 
he  could  be  put  to  his  election ;  for,  possibly  he  could  not  decide  in  which 
court  it  would  be  most  advisable  he  should  prosecute  his  claim  imtll  he 
had  a  full  and  complete  answer  from  the  defendant.  He  therefore  could 
not  be  put  to  his  election,  after  exceptions  were  filed,  until  they  were  an- 
swered. And  it  was  irregular  to  obtain  an  order  to  elect,  before  the  com- 
mon time  for  filing  exceptions  had  expired.  A  special  application  to  the 
court,  on  notice  to  the  complainant's  solicitor,  was  necessary,  to  obtain 
an  order  that  the  complainant  elect.  Which  application  should  be  foun- 
«  ded  on  an  affidavit  stating  that  the  two  suits  are  brought  for  the  same  pur- 
pose, and  upon  copies  of  the  pleadings  in  each  suit,  to  show  that  the  mat- 
ters in  both  suits  are  identical.    See  Barb.  Ch.  Rep.,  vol.  1,  pp.  347,  348. 
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vivos,{r)  or  assignees  in  bankruptcy,(j)  or  committees  in  ^^^^'"- 
lunacy,(^)  or,  in  case  of  his  death,  by  his  real  or  personal 
representatives,  (according  to  the  nature  of  the  estate  con- 
tracted for.) 

So,  the  contract  for  purchase  will  be  enforced  at  the  orofyendor, 
suit  of  the  vendor  himself,  or  his  representatives  in  in-  KJJJ^^  ^ 
terest ; — such  interest,  it  must  be  remembered,  being  the  ^ 

right  to  receive  the  purchase-money  on  a  conveyance  be- 
ing given  of  the  estate : — e.  g,,  his  alienees  by  act  inter 
vivos,{u)  or  assignees  in  bankruptcy,(i£?)  or  committees  in 
lunacy,(2r)  or,  (in  the  case  of  death,)  by  his  executors  or 
administrators  ;(y)  so,  if  the  contract  have  been  entered 
into  by  a  tenant  for  life,  in  due  (z)  exercise  of  a  power, 
specific  performance  will,  it  is  conceived,  be  decreed  at 
the  suit  of  a  remainderman.  (a)[l] 

(r)  See  NeUhorpe  v.  HolgaU,  1  Coll.  218. 
(5)  See  6  Geo.  IV.  c.  16,  s.  76 ;  12  and  13  Vict.  c.  106,  8. 146. 
(t)  See  Shelt  on  Lon.  546,  et  seq, 

(«)  See  Cal7.  on  Par.,  2nd  ed.  314 ;  Pan.  Ch.  Pr.  by  H.,  206. 
(iff)  See  12  and  13  Vict.  c.  106,  as.  141, 142. 
(x)  Shelf,  on  Lun.  564. 
ly)  Roberts  7.  Merchant,  1  Phil.  370, 
\z)  Bat  not  otherwise,  Ricketts  v.  BeU,  1  De  G.  d&  S.  335. 
(a)  See  Skannon  y.  Bradstreet^  1  Sch.  &  Lef.  52, 65 ;  Lowe  v.  Swift,  2 
Ball.  &  B.  529 ;  2  Sug.  Pow,  6th  ed.  p.  134 }  1  De  G.  &  S.  344. 

[]]  In  general,  where  the  specific  execution  of  a  contract  respecting 
lands  will  be  decreed  between  the  parties,  it  will  be  decreed  between  all 
persons  claiming  nnder  them  in  privity  of  estate,  or  of  representation,  or 
of  title,  unless  other  controlling  equities  are  interposed.    If  a  person  pur- 
chase lands  with  knowledge  of  a  prior  contract  to  convey  them,  he  is  af- 
fected by  all  the  equities  which  affected  the  lands  in  the  hands  of  the  ven- 
dor.   The  lien  of  the  vendor  for  the  purchase-money  attaches  to  them . 
and  such  purchaser  may  be  compelled  either  to  pay  the  purchase-money 
or  to  surrender  the  land,  or  to  have  it  sold  for  the  benefit  of  the  vendor 
In  this  view,  the  remedy  of  the  vendor  against  such  purchaser  may  be 
said  to  be  in  rem  rather  than  in  personam.    On  the  other  hand,  if  the  ven-  ' 
dee  under  such  a  contract  conveys  the  same  to  a  third  person,  the  latter,  . 
upon  paying  the  purchase-money,  may  compel  the  vendor,  and  any  per-  . 
son  claiming  under  him  in  privity,  or  as  a  purchaser  with  notice,  to  com-  * 
plete  the  contract,  and  convey  the  title  to  him.    The  general  principle 
npon  which  this  doctrine  proceeds,  is,  that  from  the  time  of  the  contract  . 
for  the  sale  of  the  land,  the  vendor  as  to  the  land  becomes  a  trustee  for  ^ 
the  vendee,  and  the  vendee,  as  to  the  purchase-money,  a  trustee  for  the  ' 
vendor,  who  has  a  lien  upon  the  land  therefor.    And  ^y^ry  subsequent  ^ 
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^-  ^^^^"'^  '(S.)  Against  whom  specific  performance  wUL  be  enforced. 

SluMrJen-  Equity  will  enforce  specific  performance  of  the  contract 
tiM  daimiDg  i^^  sale,  against  the  vendor  himself,  and  also  against,  first, 
by'i^bM^  persons  claiming  under  him  by  a  title  arising  subsequently 
SSzospi  pur-  to  the  contract ;  (except  purchasers  for  valuable  considera- 


without  no-   tioQ  who  havo  paid  their  money  and  taken  a  conveyance 
«*  .        without  notice  of  the  original  contract) :  e.  g.,  his  assig- 
nees in  bankruptcy,(6)  or  committees  in  lunacy,(c)  or  vol- 
untary alienees,(rf)  or  judgment  creditors,(e)  or  the  after- 
taken  wife  or  husband  of  the  vendor,(/)  or  the  vendor's 
alienees  for  value,  (if  they  purchase  with  notice  of  the 
prior  contract,(^)  or  have  not  taken  a  conveyance,)(A)  or, 
(in  case  of  his  death,)  against  his  real  or  personal  repre- 
sentatives, (according  to  the  nature  of  the  estate  contract- 
^rtJST*^   ed  for;)  and  secondly,  persons  claiming  under  a  title 
^iiSuh       which,  although  prior  to  the  contract  and  known  to  the 
whfdi  he*    purchaser,  might  have  been  displaced  by  a  conveyance 
SuppitcetTby  by  the  vendor :  e.  ff,,  voluntary  alienees  :(f)  wife  entitled 
to  freebench,  (if,  as  if  the  case  in  most  manors,  her  title 

(i)  OrUbar  v.  Fletcher,  1  P.  Wms.  737;  Taylor  v.  Wheeler,  2  Ver.  564; 
and  see  2  Yes.  sen.  633 ;  Parker  y.  Smiiky  1  Coll.  608. 

(c)  Shelf,  on  Lun.  564 ;  1  Will.  IV.  c.  65,  s.  27. 

(<2)  See  HirUon  y.  Hinton,  2  Yes.  sen.  631, 633. 

(e)  Brunton  v.  NeaU,  14  L.  J.,  N.  S.,  L.  C.  8. 

(/)  See  2  Yes.  sen.  633. 

Ig)  Daniels  v.  Davison,  16  Yes.  249;  Ligktfoot  v.  Beron,  3  You.  &  C. 
586 ;  CuUs  v.  TUdey,  1  Coll.  223 ;  Potter  v.  Sanders,  6  Ha,  1. 

(A)  Aa  to  which,  vide  supra,  ^92, 

(i)  Buckle  y.  MitcheU,  18  Yes.  100 ;  Metcalfe  v.  Puhertofi,  1  Ye«.  &  B. 
180 ;  Wallats  r.  Busby,  5  Beay.  193 ;  but  the  yoluntary  settler,  if  he  con- 
tract to  sell  the  estate,  cannot  himself  enforce  specific  performance ;  Smitk 
V,  Garland,  2  Mer.  123 ;  Johnson  y.  Legard,  Turn,  dt  R.  281. 

1  purchaser  from  either,  with  notice,  becomes  subject  to  the  same  equities 
as  the  party  would  be  from  whom  he  purcha.sed.  In  cases  of  this  sort,  if 
the  original  yendee  dies,  after  haying  sold  the  lands  to  a  third  person, 
who  is  to  pay  the  purchase>money,  his  personal  representatiyes  are  enti- 
tled to  proceed  against  such  purchaser  in  equity  to  indemnify  them,  and 
to  pay  the  purchase-money.  On  the  other  hand,  if  the  yendor  dies,  his 
personal  representatiyes  may  enforce  the  lien  for  the  purchase-money 
against  the  land  in  the  possession  of  the  purchaser.  See  2  Story's  Eq. 
Joria.  sees.  788, 789. 
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depends  upon  her  husband  dying  seised  ;)(A)  dowress  who  ^-  ^^"- 
married  since  the  late  Dower  Act  came  into  operation  ;(Q 
and  remaindermen,  or  cestuis  que  trusty  in  cases  where  the 
♦vendor  has  contracted  in  due  exercise  of  a  power  or  pur-      [*463] 
suant  to  a  trust  :(m)  subject,  nevertheless,  to  these  excep- 
tions, viz.,  that  the  contract  of  a  tenant  in  tail  who  dies  ^ 
before  executing  the  conveyance,  does  not  affect  the  in- 
terests of  the  issue  in  tail  or  remaindermen  ;(n)  and  that 
the  contract  of  a  trustee  will  not  be  enforced  if  the  at- 
tendant circumstances  constituted  it  a  breach  of  trust.(o)[l] 
^  The  contract  by  a  married  woman,  either  with  or  witht^  oontrmci  for 

/  /•  1  1  Bale  of  mar-. 

out  her  husband's  concurrence,  for  the  sale  of  her  real  es-  ri«d  wo. 

'  man'i  estate, 

'  tate  not  settled  to  her  separate  use  or  appointment,  (other  bi^^ofSSIi 
than  her  chattels  real,)(p)  is  incapable  of  being  enforced  •*»f<>«*<>- 
against  her  :{q)  nor  will  it,  although  signed  with  the  hus- 

^  band's  concurrence  and  in  his  presence,  bind  any  interest 
which  he  may  then  unknowingly  have,  or  subsequently 

I  acquire,  in  the  property  :(r)  if,  having  a  power  of  appoint- 
ment, she  enter  into  a  contract  executed  with  the  formali- 

I  ties  required  by  the  power,(^)  or  if,  as  respects  estate  set-    ' 
tied  merely  to  her  separate  use  with  no  restraint  on  antici- 
pation, she  enter  into  such  a  contract  as  would  bind  her  if 

'.  a /erne  solejf)  the  estate,  it  is  conceived,  in  either  case  is 
bound,  although  no  decree  can  be  made  against  her  per- 

V 

Qc)  HinUm  y.  HiTUon,  S  Yes.  sen.  631 ;  Broton  v.  RaindU,  3  Yes.  256. 

(0  3  and  4  Will.  lY.  c.  105,  ss.  4  and  5. 

(m)  Jlfor^oc*  T.  BttZfer,  10  Yes.  315 ;  Z>wefl7.rw,l  Y.&C.C.  C.345; 
and  see  cases  cited,  mpra,  461,  n.  (a.) 

(n)  3  and  4  Will.  I Y.  c.  74,  s.  47 ;  and  see,  as  to  the  same  being  the  rule 
before  the  act,  Prank  v.  Mainwaring,  2  Beav.  115 ;  Sug.  227.  ^ 

(0  MorOock  y.  BuOer,  10  Yes.  292 ;  WkiU  ▼.  Cuddon,  8  CI.  &>  Fin.  766. 

(f )  As  to  which  see  next  paragraph. 

(q)  Emery  v.  Wase,  5  Yes.  846 ;  Davidson  y.  Qardner,  Sug.  230 ;  AyltU 
v.  Askton,  1  Myl.  d&  Cr.  105 ;  see  Lassence  y.  THjemey^  1  Mac.  &»  G.  572. 

(r)  AyUU  y.  Ashton,  1  Myl.  &  Cr.  105. 

(0  See  Sug.  230,  n.  {p) ;  Martin  y.  MUcheU,  2  Jac.  &  W.  425.    . 

(0  SUad  y.  Nelson,  2  Beay.  245. 


[1]  If  trustees  under  a  power  of  sale,  make  a  legal  contract  for  sale  of 
the  estate,  the  contract  binds  the  estate ;  and  though  by  the  death  of  par- 
ties, the  power  should  be  extinguished,  yet  the  contract  must  be  execu- 
ted by  those  who  have  got  an  interest  by  the  extinguishment  of  the  power. 
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<^-  ^^"-  sonally  :{u)  and  even  in  the  case  of  an  agreement  in  ex- 
ercise of  a  power,  the  want  of  mere  formalities,  may,  it 
seems,  be  supplied :  e.  g.j  where  a  married  woman  hav- 

[*464]  ing  a  power  to  appoint  by  deed  enters  into  a  'contract  not 
under  seal,  specific  performance  may  be  decreed  ;(t/7)[l]  but 
^this,  it  is  conceived,  would  not  be  the  case  where  the 
omission  went  to  the  substance  of  the  power,  or  consisted 
in  the  want  of  formalities  which  were  intended  for  her 
protection.  (ar)[2] 

(tfr)  NtmUs  V.  Corrock,  9  Ves.  189 ;  AyleU  v.  AsHon,  1  Myl.  &  Cr.  112 ; 
Prancis  y.  WizeU,  1  Madd.  258. 

(w)  See  Stead  v.  Nelson,  ubi  supra  /  DoweU  v.  Dew,  1  Y.  &  C.  C.  C. 
345. 

{x)  See  Lassence  v.  T\emey,  1  Mac.  dt  G.  551,  572. 

[1]  In  the  case  here  cited  the  court  remarked  "  This  estate  was  vested 
in  Mrs.  Waterworth  for  her  life,  for  her  separate  use.  Now  supposing  a 
legal  estate  to  have  been  vested  in  her,  a  court  of  law  would  take  no 
notice  of  the  words  for  her  separate  use ;  but  in  this  court,  those  words 
would  give  her,  during  coverture,  the  same  right  over  the  estate,  as  she 
would  have  had,  if  she  had  been  a  feme  sole.  Having  that  right,  she 
enters  into  a  contract,  whereby,  in  consideration  of  a  sum  of  120Z.  she 
agrees  to  execute  a  mortgage  of  this  estate.  That  which  was  vested  in 
her,  an^  over  which  her  power  extended,  was  her  life  estate.  It  is  true, 
that  her  life  might  be  prolonged  beyond  the  life  of  her  husband ;  if  so, 
the  consequence  would  be,  that  she  would  then  have,  both  in  equity,  as 
weU  as  at  law,  an  absolute  power  of  disposition  over  that  life  estate,  and 
I  cannot  say  that  I  think  that  the  analogy  of  a  reversionary  interest  in  a 
chose  in  action,  in  any  way  applies  to  this  case.  It  appears  to  me,  that 
she  had  a  power  to  enter  into  thiB  agreement,  which  must  be  specifically 
performed  with  costs,  and  it  must  be  declared  that  the  plaintiff's  mortgage 
is  entitled  to  priority  over  that  of  Mr.  Tolson. 

[2]  A  feme  covert  may  mortgage  her  real  estate  for  her  husband's  debts. 
Demerest  v.  Wynkoop,  3  John.  Ch.  Rep.  129.  And  she  may  execute  by 
will,  a  power  in  favor  of  a  husband,  given  to  her  when  feme  sole  over  her 
real  estate.  Bradish  v.  Oibbs,  3  John.  Ch.  Rep.  523.  The  power  of  a 
married  woman  over  her  separate  estate,  does  not  extend  beyond  the  plain 
meaning  of  the  deed  creating  the  estate.  She  is  therefore  to  be  consider- 
ed a/em«  sole  in  relation  to  the  estate,  only  so  far  as  the  deed  has  express- 
ly conferred  on  her  the  power  of  acting  as  a  feme  sole,  Morgan  v.  Elam, 
4  Yerger,  375.  A  woman,  before  marriage,  conveyed  to  a  trustee,  with 
the  assent  of  her  intended  husband,  all  the  property,  real  and  personal, 
which  she  then  had,  or  might  acquire  after  marriage,  to  be  held  by  such 
trustee  for  her  sole  and  separate  use,  and  reserved  to  herself,  in  the  in- 
strument of  conveyance,  full  power  to  dispose  of  all  such  property  by  will, 
or  otherwise.  After  marriage,  she  purchased,  and  took  a  deed  of  real  es- 
tate, which  she,  jointly  with  her  husband,  conveyed  to  the  same  trustee, 
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It  does  not  appear  to  be  settled,(y)  whether  the  hus^  <^  ^^^ 
band's  contract  to  sell  the  term,  for  years,  (whether  legal  ^^^^Jjj. 
or  equitable,  of  his.  wife,  would  bind  her  surviving :  some  {J*«||^"^ 
early  authorities  are  in  favor  of  the  purchaser  ;(z)  but,  in  S^foJ^, 
recent  decisions,  so  strong  an  inclination  has  been  shown  ch^ 


real. 


(y)  See  Jhe  query  of  V.  C.  K.  Brace,  in  Clark  y.  Burgh,  2  Coll.  296. 
(z)  See  Stead  y.  Cragh,  2  Eq.  Ca.  Ab.  37, 130;  and  Lord  Eldon'  s  re- 
marks in  Druce  v.  Denison,  6  Yes.  394. 

• 

for  her  sole  and  separate  use.  She  afterwards  executed  her  last  will, 
thereby  disposing  of  all  the  real  estate  which  had  been  "  reserved"  by  her, 
and  also  of  all  such  real  estate  as  she  might  die  seized  and  possessed  of 
which  she  might  thereafter  purchase.  After  the  execution  of  the  will,  she 
purchased  real  estate  of  which  she  was  the  legal  owner  at  her  decease. 
Held,  that  she  might  lawfully  dispose,  by  will,  of  all  the  estate  which  had 
been  conveyed  as  aforesaid  to  the  trustee,  before  the  will  was  executed ; 
and  that  the  will  ought  to  be  admitted  to  probate,  although  the  real  estate 
.  acquired  by  the  testatrix  after  the  will  was  executed  might  not  pass  there- 
by. Holman  v.  Perry,  4  Met.  Rep.  492.  It  is  not  necessary  that  the  legal 
estate  should  be  vested  in  trustees,  to  enable  a  feme  covert  to  dispose  of 
her  separate  estate,  in  equity.  A  mere  agreement  entered  into,  before 
marriage  with  her  husband,  that  she  shall  have  the  power  to  dispose  of 
hier  real  and  personal  estate,  during  coverture,  will  enable  her  to  do 
so.  Strong  v.  Skiwner,  4  Barb.  S.  C.  Rep.  546.  Although  such  an  agree- 
ment becomes  extinguished,  at  law,  by  the  subsequent  marriage,  yet ' 
equity  supports  it,  and  will  compel  the  husband  to  perform  it.  lb. 
She  has  the  right,  not  only  of  selling  her  separate  property,  but  with  the 
proceeds  thereof,  of  purchasing  other  property,  even  from  her  husband, 
and  to  hold  the  substituted  property  as  her  separate  estate,  free  from  the  con- 
trol or  debts  of  her  husband.  lb.  And  she  may  purchase  with  her  sepa- 
rate est^,  either  mortgages  or  judgments  against  her  husband,  and  hold 
such  securities  as  a  part  of  her  separate  estate,  and  enforce  the  collection 
Uiereof  by  a  sale  of  the  mortgaged  premises,  or  of  the  lands  subject  to  the 
lien  of  the  judgments.  And,  at  the  sale,  she  may  purchase  in  her  own 
name,  the  real  estate  of  her  husband,  and  hold  the  land  so  purchased  as 
part  of  her  separate  estate.  lb.  In  that  manner,  hfeme  covert  may  exer- 
cise the  same  control  over  her  real  estate,  for  the  benefit  of  her  l\usband^ 
as  she  could,  if  it  was  held  by  a  trustee,  with  a  power  in  her  to  appoint 
it  to  whom  she  pleased.  All  that  the  court  of  chancery  will  do  in  such 
cases,  is  to  see  that  the  wife  has  not  been  imposed  upon  by  her  husband, 
by  his  taking  an  unconscientious  advantage  of  her  situation.  lb.  Vide 
1  Yes.  Jur.  Rep.  189.  11  lb.,  222.  3  Johns.  Ch.  Rep.  523.  See  laving^ 
stony.  Livingston, 2  John.  Ch.  Rep.  537;  Eioing  v.  Smith,  3Des.  417, 
429 ;  Dibble  v.  Button,  1  Day,  221 ;  Jaques  v.  Methodist  Episcopal  Church 
on  Appeal,  17  Johns.  Rep.  548;  S.  C.  1  John.  Ch.  Rep.  450  and  3  John. 
Ch.  Rep.  77;  Bethune  v.  Beresford,  1  Des.  174 ;  Leeetal.  v.  Bank  of  V. 
S.  9  Leigh,  200 ;  BomJlin  T.  Bridge,  11  Maine  Rep.  145. 
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^•^^^^  to  limit  the  husband  and  his  alienees  to  tli^ir  strict  legal 

rights,  that  it  may  be  reasonably  conjectured  that  the  wife 

surviving  would  not  be  bound.(a) 

SyTlSo'i?*      ^^  0^®  case(6)  a  question  arose,  but  was  not  decided,  as 

kit  coaiwcL  jQ  whether  the  wife  surviving  may  adopt  her  husband's 

contract  for  sale  of  her  real  estate. 
Sntwc'  ^^^  ^^^  vendor's  contract  will,  of  course,  not  be  en- 

Stforced*     forced  against  persons  claiming  under  a  prior  title  wbich 
Sm  %£?'*  he  himself  could  not  have  displaced  by  a  conveyance ;  e, 
nS^zbn-    g,f  a  dowress  under  the  old  law,  or  a  wife  seised  of  an 
estate  of  inheritance  ;  nor  will  the  contract  of  a  tenant  for 
life  be  enforced  against  the  trustees  of  the  reversion  who 
are  empowered  but  decline  to  sell  at  his  request.(c)[L] 
^a?^u      So,  the  contract  for  purchase  will  be  enforced  against 
•«^!lrt^-  the  purchaser  himself,  his  committees  in  lunacy,(€{)  and 
^piSSenta.    *real  and  personal  representatives.    If  he  become  bank- 
[*466]      ^upt,  his  assignees  have  the  option  of  abandoning  the  con- 
tract or  of  completing  it,  (paying,  of  course,  the  entire 
amount  due  for  purchase-money,)  and  the  vendor  may, 
by  application  to  the  court,  compel  them  to  make  their 
election.(e)    It  is  however  conceived,  that  if,  (as  might 
sometimes  happen,  e,  g.,  in  the  case  of  house  property  de- 
stroyed by  fire  after  the  contract,)  the  vendor  were  willing 
to  convey  the  estate  and  to  prove  under  the  bankruptcy 
for  the  purchase. money,  he  would  have  a  right  to  do  so. 
Where  the  purchaser,  having  paid  part  of  the  purchase- 
money,  becomes  insolvent,  and  his  assignees,  upon  a  bill 
being  filed  against  them,  disclaim,  the  court  will  declare 

(a)  Stwrgis  7.  ChampneySj  5  Myl.  &  Cr.  97;  Elwyn  v.  WUUams,  7  Jar. 
337 ;  Ashby  v.  Ashby,  1  Coll.  553 ;  Newenham  v.  Pemberton,  1  De  G.  &S. 
644;  WhiUleY.Henning,2Vh,TZl, 

(b)  Humphreys  v.  HoUiSy  Jac.  76. 

(c)  Thomas  v.  Deringj  1  ^een,  729. 

(d)  Shelford  on  Lunacy,  564,  Sug.  233. 

(e)  12  &  13  Vict  c.  106,  s.  146. 

[1]  Where  a  power  of  sale  is  given  to  trustees,  although  to  be  executed 
at  the  request  of  the  tenant  for  life,  it  is  discretionary  whether  they  will 
exercise  the  power,  and  therefore,  if  they  think  it  disadvantageous  to  their 
cestuis  que  trust  they  cannot  be  compelled  to  adopt  a  contract  entered  into 
by  the  tenant  for  life  for  sale  of  the  estate. 
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ft 

the  representjLtives  of  the  vendor  absolutely  entitled  to  <^*'- xvin 

the  estate;(/) 
^  *"  A  married  woman's  separate  estate  may  be  liable  under  j^^^^ 
,  her  contract  for  purchase  ;  but  the  vendor's  suit  must  be  SSSed^ 

directed  specifically  against  such  separate  estate,  and^^**™*"'  ' 
•should  not  seek  a  decree  against  her  personally.(,o^)[l] 

(4.)  .45/0  the  parties  to  ths  S2nt.[2\ 
In  general,  it  is  only  necessary  to  make  those  persons  !•»«*«■ ««_, 

o  '  •'  -^  .  '^  contract  and, 

(/)  Gabriel  v.  SUirgis,  5  Ha.  97. 

(0^)  Fraticis  v.  Wizell,  1  Madd.  258 ;  and  see  Oroens  v.  Dickenson^  Ot, 
&  Pli.  48 ;  Must(yn  v.  Bradskaw,  10  Jur.  402,  V.  C*  E. ;  15  Sim.  192 ;  Gas- 
ton V,  Frankum,  2  De  G.  &  S.  561 . 

I 

[1]  At  law,  a  married  woman  is  generally  inc^paUe  of  entering  into 
any  valid  contract,  to  bind  either  her  person,  or  her  estate.    So  also,  in 
equity,  she  cannot,  by  contract,  bind  her  person,  or  her  property,  general- 
ly.   The  only  remedy,  is  against  her  separate  property.    The  ground  of , 
(he  distinction  between  her  separate  property  and  her  other  property,  is 
that  as  to  the  former,  she  is  treated  as  a  feTM  sole^  having  the  general 
power  of  disposing  of  it ;  but  as  to  the  latter  all  the  legal  disabilities  of  a      ,      .    ■ 
feme  covert  attach  upon  her.    Her  separate  estate,  will,*  in  equity,  be  held 
liable   for   all  the  debts,  charges,  incumbrances,  and   o^ec  engage-      '      "  ' 
ments  which  she  does  expressly,  or  by  implication, charge  thereon;  for*'  ^ 
having  the  absolute  power  of  disposing  of  the  whole,  she  may  a  Jkrtiorif  *     • 

dispose  of  a  part  thereof.  Still,  her  agreement  creating  the  charge  i^  # 
not,  properly  speaking,  an  obligatory  contract,  since  as  a.  feme  covert^  she 
is  incapable  of  contracting ;  but  is  rather  an  appointment  out  of  her  sepa- 
rate estate.  The  power  of  appointment  being  incident  to  the  power  of 
enjoyment  of  her  separate  property,  every  security  thereon,  executed  by 
her,  is  to  bie  deemed  an  appointment  pro  tanto  of  the  separate  estate.  The 
chief  difficulty  is  in  ascertaining  what  circumstances,  in  the  absence  of 
any  positive  expression  of  an  intention  to  charge  her  separate  estate, 
shall  be  deemed  sufficient  to  create  such  a  charge.  "  It  has  been  remark- 
ed," says  Story,  (2  Story's  Eq.  Jur.  sec.  1400,)  "  that  the  rule  of  holding  that 
a  general  security,  executed  by  a  married  woman,  purporting  only  to 
create  a  personal  demand,  and  not  referring  to  her  separate  property,  shaU 
be  intended  aa  prima  facU  bil  appointment  or  charge  upon  her  separate 
property,  is  a  strong  case  of  constructive  implication  by  courts  of  equity 
founded  more  upon  a  desire  to  do  justice  than  upon  any  satisfactory  rea- 
soning. The  main  argument  in  favor  of  it,  seems  to  be,  that  the  security 
must  be  supposed  to  have  been  executed  with  the  intention  that  it  shall 
operate  in  some  way ;  and  that  it  can  have  no  operation,  except  as  against 
her  separate  estate.  If  this  reasoning  be  correct,  it  will  equally  apply  to 
all  her  general  pecimiary  engagements ;  for  she  has  no  other  means  of 
satisfying  them,  except  out  of  her  sepibrate  estate." 

[2]  There  is-  an  important  distinction  between  the  case  of  a  plaintiff 

78 
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ch.  xviii.  parties  to  a  suit  for  specific  performance  who  were  parties 
inMoerai,  to.thc  coDtract  :(A)  for  iastarfce,  a  purchaser  cannot  join 
nary  parties  gg  CO- defendants  the  receivers  or  stewards  of  the  owners 

lo  ih«  •OIL  ♦  . 

purehaMr  of  the  estatc,  although  they  are  in  that  capacity  possessed 
Strode-      of  the  title  deeds  delivery  of  which  is  sought  by  the 

SJ5I?d'  **'  ®"^*  }(*)  ^^^i  *^  would  seem,  the  wife  of  the  vendor  who 
[•466  j  has  possessed  herself  of  the  deeds;  (A:)  nor  a  mortgagor, 
dliSSJ^*"  whose  *mortgagee,  or  mortgagee's  trustees,  has  entered 
tertettpnor  into  the  coutract  under  a  mortgage  power  of  or  trust  for 

t3  tho  con*  WW 

iTMt-  sale ;(/)  nor,  upoUpa  sale  by  a  mortgagor,  the  mortgagee, 

nor  any  person  interested  in  the  equity  of  redemption ^Jw) 
nor  a  persoB  who  has  joined  the  vendor  in  the  sale  in  re- 
spect of  other  property,  under  conditions,  as  to  laying  out 
roads,  &c.,  aiSecliDg  the  whole  estate  ;(n)  nor,  as  a  gene- 
ral rule,  any  person  upon  the  ground  of  his  claiming  any 
adverse  interest  which  was  vested  in  him  prior  to  the 

coiitract.(o)[l] 

■ 

(A)  HumpkreyBv.  HoUii,  Jac.  75;  Wood  v.  Whxt€,  4  Myl.  &Cr.  460. 
'  .       •  (t)  M'Namarav,  Williams,  6  Yea.  U2. 

•   '  (k)  Muston  V.  Bradshaw,  10  Jur.  402,  V.  C.  E. ;  16  Sim.  192. 

{lyaay  V.  Sharpe,  18  Ves.  346,  d.  ;  Carder  v.  Morgan,  ib.  344. 
,     .      (to)  Tasker  v.  SmaU,  3  Myl.  &,  Cr.  63. 

(n)  Peacock  v.  Penson,  11  Beav. ;  seep.  359. 
f  (fl)  Delabere  v.  Norwood,  3  Sw.   144 ;  Petre  v.  Duncombe,  7  Ha.  24 ; 

'  fiJng.  252 ;  but  see  a  case  of  ColUU  v.  Hover,  1  Coll.  227. 

■ 

seeking  a  specific  performance  in  equity,  and  the  case  of  a  defendant  re- 
sisting such  a  performance.  The  specific  execution  of  a  contract  in 
equity,  being  a  matter  not  of  absolute  right  in  the  party,  but  of  sound  dis- 
cretion in  the  court,  it  requires  much  less  strength  of  case  on  the  part  of 
the  defendant  to  resist  a  bill  to  perform  a  contract,  than  it  does  on  the  part 
of  the  plaintiff,  to  maintain  a  bill  to  enforce  a  specific  performance.  There 
is  a  settled  distinction,  between  the  case  of  a  vendor  coming  into  a  court 
of  equity  to  compel  a  vendee  to  performance,  and  of  a  vendee  resorting  to 
equity  to  compel  a  vendor  to  perform.  In  the  first  case,  if  the  vendor  can- 
not make  out  a  title,  as  to  part  of  the  subject-matter  of  the  contract,  equity 
will  not  compel  the  vendee  to  perform  the  contract  pro  tanto.  But  when 
a  vendee  seeks  a  specific  execution  of  an  agreement,  there  is  much  great- 
er reason  for  affording  him  the  aid  of  the  court,  when  he  is  desirous  of 
taking  the  part  to  which  a  title  can  be  made.  Waters  v.  TYavis,  on  Ap- 
peal, 9  Johns.  Rep.  450. 

f  1]  As  a  general  rule,  neither  the  vendor,  nor  the  purchaser,  can  involve 
third  persons  in  a  proceeding  to  enforce  a  specific  performance,  any  more 
than  they  could  be  made  parties  to  an  action  for  a  breach  of  contract. 


•      • 


• 
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Nor  need  a  stranger  to  a  contract  be  made  a  party  to  a  <^-  ^v"'- 
suit  on  the  ground  of  his  being  interested  in  the  con-  Penonin. 
tract,  or  bound  to  concur  in  the  conveyance;  as  where,  J^^'J^*'. 
on  the  sale  in  two  lots  of  leaseholds  held  under  an  entire  !^i"iii" . 

convqrance, 
not  a  nee  e». 


X 


incoit  • 
or  no 


rent,  it  was  stipulated  that  the  purchaser  of  each  lot  „ry  part 
should  be  a  party  to  the  assfgnmeni;  of  the  other  lot,  for  biir*"^"^ 
the  purpose  of  entering  into  the  covenants  by  way  of  in- 
demnity usual  in  such  cases,  it  was  held,  that  the  pur- 
chaser of  lot  2  was  not  a  necessary  party  to  the  vendor's 
bill  for  specific  performance  of  the  purchase  of  lot  i  \(p) 
so,  where  a  land-owner  agreed  to  sell  land  to  a  railway 
company,  and  to  buy  his  tenant's  interest,  it  was  held  chat 
the  tenant  was  not  a  necessary  party  to  the  vendor's  bill 
for  specific  performance  and  to  restrain  trespass  by  the 
company.(9r) 

Persons  having  rights  adverse  to  or  inconsistent  with  JJJJJ^^^ 
those  of  the  vendor,  or  having  no  rights  in  the  subject-  J^JJJ'J 
matter  of  the  suit,  ought  not  to  be  joined  with  as  co-plain^  !Si**S\^*e 
tiffs  :(r)  and  if,  being  infants,  they  were  so  joined  in  re-  ^rpiuiiufA; 
spect  of  adverse  or  inconsistent  rights,  thp  court  would  're-  [*467] 
fuse  to  make  a  decree,  even  by  consent :(^). nor  can  par-  • 

ties  claiming  such  rights  be  made  defendants  to  the  pur- 
chaser's bill  :(0  but  they  may,  it  would  appear,  (and  this  bui^ay  be 
seems  to  form  an  exception  from  the  above  general  rule,)  dauu^*efl#e 
be  made  defendants  to  the  vendor's  bill.(i;) 

{p)  Paler  son  v.  L(mgy  5  Beav.  186. 

{q)  Robert4on  Oreat  Western  Railway  Company ^  10  Sim.  314,  C. 
(r)  See  Pidham.  v.  AfCarlhy,  1  H.  L.  C.  703;  Padwick  v.  PLatt,  11 
Beav.  503. 
(s)  See  Wood  v.  While,  4  Myl.  &  Cr.  483. 
It)  Tasker  v.  SmaU,  3  Myl.  &  Cr.  63. 
(v)  See  Calvert  on  Parties,  329 ;  Eoans  v.  Jackson,  8  Sim.  317 ;  Sand- 

Even  where  a  mortgagee,  claimiDg  under  the  seller,  is  not  willing  to  con- 
vey to  the  purchaser,  without  having  competent  authority  for,  so  doing, 
he  cannot  be  made  a  defendant  to  the  purchaser's  bill  for  a  specific  per- 
formance, nor  can  any  person  entitled  to  an  Interest  in  the  equity  of  re- 
demption, be- joined.  The  mortgagee  is  only  subject  to  be  redeemed,  and 
is  a  stranger  to  the  contract,  and  has  no  right  to  dispute  the  title ;  and  the 
purchaser  has  no  right  to  redeem  untU  his  contract  is  completed.  The 
purchaser  of  course,  may,  in  a  sait  against  the  seller  alone,  if  he  is  entitled 
to  the  equity  uf  redemption,  compel  him  to  redeem,  and  to  obtain  a  con- 
veyance from  the  mortgagee. 
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under  seaL 


^•^^^"-      However,  whare,  at  a  sale  by  auction,  it  was  arranged 

pureiMMrof  that  a  Dortion  of  lot  A.  should  be  sold  as  part  of  lot  B.,  it 

*°*"tr2it  ^^  ^^  ^  ^^^^  being  filed  by  the  purchaser  of  lot  A.  for 

vJSS»ii°^  specific  performance  according  to  the  particulars,  held, 

that  the  purchasers  of  lot  B.  were  necessary  parties,  upon 

the  special  ground,  that  the  vendor  ought  not  to  remain 

exposed  to  apother  suit  by  the  purchaser  of  lot  B.  for 

specific  performance  according  to  the  arrangement  at  the 

8ale.(tr) 

Agent  roust       If  the  contract  were  entered  into  by  an  asent  and  were 

(  be  a  party  if  /  o       -» 

SSdM^ai  ^^^^^  seal,  the  other  party  may  insist  upon  the  agent 
being  included  in  any  suit  for  specific  performance  by  the 
principal :  inasmuch  as  the  performance  of  the  covenant 
with  the  principal  would  be  no  defence  to  an  action  at 
law  by  the  agent.(3r)[l] 

wi^^io  be      Generally,  however,  the  contract  is  not  under  seal ;  but, 

wniiltnot  ®^®*^  ^hen,  if  the  agency  be  not  apparent  on  the  contract, 
|he  nominal  contractor  should  (unless  the  plaintiff  can 
prove  the  agency)  be  made  a  party  to  the  suit,  as  a  de- 
fendant,(y)  in  order  to  bind  his  apparent  interest  ]{z)  and, 
although  an  action  at  law  might,  -in  such  a  case,  be 
'maintained  by  either  agent  or  principal,  if  a  bill  be  filed, 
the  parties  beneficially  interested  in  the  contract  must  be 

tiSen  toT'   parties  to*  the  suit.(a)    So,  an  auctioneer  is  frequently 

..  ers  V.  Richards^  2  Coll.  568 ;  and  see  Lord  Langdale^s  remark  as  to  the 
judgment  creditors  in  Lord  Leigh  v.  Lord  Ashdurton,  11  Beav.  474. 

(tt?)  Mason  v.  Franklin,  1  Y.  &  C.  C.  C.  239. 

{x)  See  Cooke  v.  Cooke,  2  Vem.  36 ;  Cope  v.  Parry,  2  Jac.  &  W.  538. 

{y)  See  and  consider  Fidham  v.  McCarthy,  1  H,  L.  C.  703. 

(z)  1  Dan.  Ch.  P.  by  H.  205;  Taylor  v.  Salmon,  4  Myl.  &  Cr.  134  ; 
and  see  Nelthrope  v.  Holgate,  1  Coll.  217,  218 ;  where  it  was  held  that  an 
agent  might  join  as  co-plaintifi*. 

(a)  S/naU  v.  AUwood,  1  Younge,  457;  the  words  "suit"  and  "con- 
tract" in  lines  10  and  11,  should  evidently  be  transposed. 

[1]  A  general  agent  for  the  sale  of  lands  is  not  responsible  for  the  non- 
performance of  a  contract  made  by  an  authorized  sub-agent  without  his 
knowledge.  Boi/d  v.  Vanderkemp,  1  Barb.  Ch.  Rep.  273.  An  agent  of  a 
vendor  is  not  a  proper  party  to  a  bill  by  a  purchaser  against  a  vendor  for 
the  specific  performance  of  a  contract  for  the  sale  of  land.  lb.  Unless  he 
is  chargeable  with  fraud  or  notice.  lb.  If  improperly  made  a  defendant, 
he  is  not  liable  for  costs,  although  he  sufiered  the  bill  to  be  token  pro  con- 
fesso  against  him.    lb. 
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made  a  co-plaintiff  with  the*  vendor,  upon  the  ground 
either  of  his  having  an  interest  in  the  contract,  or  of  his 
liability  to  an  action  for  the  deposit.(6)[l]  But,  if  the 
agent  has  no  interest  in  the  contract  <«  the  subject-matter 
thereof,  and  is  under  no  liability  in  respect  of  the  con- 
tract, he  is  an  improper  party  to  tl^e  snit.(c) 

If  the  vendor  die  before  completion,  his  personal  repre- 
sentatives, as  being  entitled  to  the  purchase-money,  are 
prima  facie  the  proper  plaintiffs  j  if  the  personal  estate 
has  been  vested  in  trustees  under  an  order  of  the  court, 
and  a  bill  is  filed  by  such  trustees,  the  personal  represen- 
tative is  still  a  necessary  party  ]{d)  and  unless  the  plain- 
tiffs have  power  to  convey  the  vendor's  interest  in  thq 
estate,(e)  the  person  in  whom  the  same  is  vested,  or  who 
has  power  to  convey  it,  must  also  be  made  a  party  ;(/) 
but  if  there  are  devisees,  or  if  the  executors  are  empow- 
ered to  sell,  the  heir  is  said  to  be  an  unnecessary  party,(^) 
as  the  purchaser  has  no  right  to  insist  on  proof  of  the  will 
against  the  heir  (A){2]  however,  in  a  recent  case,  although 

(b)  See  Dan.  Ch.  P.  by  H.  205,  207. 

(c)  King  of 'Spain  v.  Machodo,  4  Ross.  225,  240;  Kings^  v.  Youngs 
cited  Danieirs  Ch.  P.  by  H.  207. 

{d)  See  CawY.  Cork,  2  Y.  &  C.  C.  C.  130, 133. 

(e)  I.  e.f  the  estate,  whether  legal  or  merely  equitable,  which  the  vendor 
held  subject  to  the  contract ;  see  Roberts  v.  Marehanij  I  Ha.  547.     * 

(/)  Roberts  v.  Marckant,  1  Ha.  547. 

(g)  See  Calvert  on  Parties,  327. 

(A)  CoUon  V.  Wdson,  3  P.  Wms.  192 ;  Bellamy  v.  Liversidge^  Sug.  4G-I ; 
and  see  Morrison  v.  Arnold,  19  Ves.  673. 

f  1]  It  is  to  be  observed  that  the  common  case  of  joining  an  auctioneer, 
and  the  vendor  in  a  bill  against  a  purchaser,  is  no  exception  to  the  general 
rule,  because  the  auctioneer  has  an  interest  in  the  contract,  and  may  bring 
an  action  upon  it;  he  is  also  interested  in  being  protected  from  the  legal 
liability  which  he  has  incurred  in  an  action  by  the  purchaser  to  recover 
the  deposit 

[2]  In  this  ease,  the  purcha.ser  was  in  the  first  instance  discharged  from 
his  purchase  on  account  of  the  will  not  being  proved  against  the  heir  at 
law;  but  on  a  re-hearing,  he  was  compelled  to  take  the  title.  But  this 
decree  was  made  on  the  particular  circumstances  of  the  case,  and  the 
point  was  not  settled.  In  Bellamy  v.  Livcrsidge,  however,  the  title  was 
upheld,  although  the  will  was  not  proved  against  the  heir  at  law ;  and 
upon  exceptions  to  the  master's  report,  on  that  account,  coming  on,  Lord 
Kenyon,  then  master  of  the  rolls,  overruled  them.    It  is  not  unusual  to 
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^'  ^^"'  speeial  circumstaaces,  tending  to  impeach  the  validity  of 
the  will,  were  held  to  entitle  the  purchaser  to  this  protec- 
tion, it  does  not  appear  to  have  been  considered  that  (he 
heir  should  have  been  made  a  party ;  but  the  cause  stood 

r*469]  ^^^^  *that  the  vendor  might  file  a  bill  against  him  to  es- 
tablish the  will. (2)  If  the  vendor  have  devised  the  estate 
ia  strict  settlement,  the  icustees,  the  persons  (if  any)  in 
whom  the  first  estate  of  inheritance  is  vested,(A:)  and  the 
intermediate  tenants  for  life,(/)  and  the  owners  (if  ascer- 
tained) of  any  intermediate  contingent  or  executory  es- 
tates,(m)  must  be  made  parties. 

SiI*aM  p'S      So,  the  personal  representatives  of  the  vendor,  and  tlie 

tTpwhlr  persons  who  have  power  to  convey  his  estate,  are  the 
^"*     proper  parties  to  a  purchaser's  bili.(n) 

AHmtionof     So,  if  the  vendor  have,  by  act  inter  vivos,  assigned  his 

vendor*!  in-  .    '  '      ^  .  o 

}SS?wi«S^  interest  under  the  contract,  he,  or,  if  he  be  dead,  his  per- 

J?r**f2!rti£r*  *^"*'  representative,  must  be  a  party  to  the  assignee's  bill 

■ni&^irbj  ^  defendant ;  or,  if  such  interest  be  recoverable  at  law^ 

purciMMr.    giihe,.  as  defendant  or  as  co-plaintiff  ;(o)  so,  if  subsequent  I  y 

to  the  contract,  the  vendor  have  aliened  or  incumbered 

the  estate  contracted,  for  the  weight  of  authority  seems  to 

show  that 'the  alienees  or  incumbrancees,  if  they  took 

(i)  Grove  v.  Bastardy  2  PhiU.  619;  che  heir  appears  to  have  been  made 
a  defendant  in  CoUon  v.  Wilson,  3  P.  Wms.  193. 
*  *        •  {k)  ffopiins  V.  Hopkins,  1  Atk.  590. 

{I)  Gore  V.  Stackpoole,  1  Dow.  18,  31 . 

{m)  Dan.  C^.  P.  by  H.  263, 

(»)  See  Calv.  on  Part.  327. 

(o)  See  Pidham  v.  MCartky,  1  H.  L.  C.  703,  722 ;  Dan.  Ch.  P.  by  H. 
208;  Ryan  v.  Anderson^  3  Madd.  174;  and  see  5  Fla.  554;  Padwick  v. 
PlaU,  11  Beav.503. 

require  the  lieir  at  law  to  join  in  the  conveyance,  if  his  concurrence  can 
be  ea<)ily  obtained^  and  where  he  is  a  party  to  a  conveyance  in  any  other 
character,  he  is  invariably  made  a  conveying  party  in  his  character  ot 
heir  at  law ;  althongh,  in  strictness,  this  cipuld  not  be  insisted  upon.  If  it 
should  be  thought  that  a  modem  will  must  be  proved  against  the  heir  at 
law,  yet  it  seems  clear  that  equity  woiUd  not  compel  the  vendor,  at  the 
suit  of  the  purchaser,  to  prove  the  will  per  testes.  The  objection,  there- 
fore, under  any  construction,  could  only  be  set  up  by  a  purchaser,  as  a 
defence  to  a  specific  performance;  and  even  to  that  extent,  it  would  not 
now  prevail. 
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with  notice  of  the  contract,  may  be  made  defeadants  to  ^'  ^^''* 
the  purchaser's  bill.(p)[l] 

When  the  estate  is  vested  iii  trustees  in  trust  to  sell  and  outmsoue 
pay  the  proceeds  to  specified  persons  with  power  to  give  SSSST^ 
receipts,  the  cesiuis  que  trust  are  not  necessary  parties  to 
the  suit.(7)[2]  r.^^p. 

If  the  purchaser  die  before  completion,  his  heir  or  de-  DeJthof 
visee,  *(if  the  estate  be  one  of  inheritc|pce,)  is  the  party  who  an 
entitled  to  sue  for  specific  performance,  making  the  per-  JU^JHJ^^ 
sonal  representatives  parties,  if  he  seek  payment  of  the  ^^iSL 
purchase-money  out  of  the  personal  estate  ;(r)  so,  on  a 
bill  filed  by  the  vendor,  the  heir  or  devisee  of  the  pur- 

{p)  feee  Daniels  v.  Davistm,  16  Ves.  249 ;  Echliff  v.  Baldvnn,  lb.  967 ; 
Spencev.  Hogg,  1  Coll.  235;  Collett  v.  Hover,  ib.  237;  Potter  v.  Sanders^ 
6  Ha.  1 ;  Dan.  Ch.  P.  by  H.  233;  but  see  con^a^  OiUtsv,  T%odey,  1  Coll. 
223;  Ca]v.onPart325. 

{q)  Wakeman  v.  Duchess  of  Rutland,  3  Yes.  233;  Sinks  i.  Lord  Roteby, 
2  Madd.  227. 

(r)  Broome  v.  Monck,  10  Ves.  597;  Buckmasterv,  Harrop,  13  Ves.  456 ; 
vide  supra,  125, 126,  and  n.  (5,)  ibid. 

■ — ■  ■ 

[1]  In  the  case  of  Daniels  v.  Damson,  to  which  reference  is*made  in  the 
text,  a  seller  had,  after  a  contract  for  sale,  sold  at  an  adyance  to  another 
person.  The  bill  filed  by  the  first  purchaser  prayed,  that  if  the  second 
purchaser  bought  without  notice,  the  seller  might  account  to  the  plaintiff 
for  the  advanced  price.  It  was  not  necessary  to  decide  the  point;  but 
Lord  Eldon  observed,  that  the  estate  by  the  first  contract  becoming  tha 
property  of  the  vendee,  the  efiect  was,  that  the  vendor  was  seized  as  a 
trustee  for  him ;  and  the  question  then  would  be,  whether  the  venSoj 
should  be  permitted  t  j  sell  for  his  own  advantage  the  estate  of  which  he 
was  so  seized  in  trust,  or  should  not  be  considered  as  selling  it  for  the  , 

benefit  of  that  person  for  whom,  by  the  first  agreement,  he  became  tru8< 
tee,  and  therefore,  liable  to  account.  The  ultimate  decision  was,  that  the 
first  purchaser  was  entitled  to  a  specific  performance  against  the  seller, 
and  the  second  purchaser,  the  latter  being  considered  to  take  subject  to 
the  equity  of  the  first  purchaser,  to  have  a  conveyance  of  the  estate  at  the 
price  which  he  agreed  to  pay  for  it. 

[2]  The  case  of  Wakeman  v.  Duchess  of  Rutland,  is  not  authority  that 
cestuis  que  trust  of  money  to  be  produced  by  the  sale  of  estates  devised  to 
trustees  to  sell,  cannot,  in  any  instance,  be  required  to  covenant  for  the 
title.  Where  the  mcMiey  to  arise  by  sale  of  the  estate  is  absolutely  given 
to  two  or  more  persons,  they  are  substantially  owners  of  the  estate,  and 
must  accordingly  covenant  for  the  title.  So,  even  where  the  money  is  in 
the  first  place  to  be  applied  in  payment  of  debts,  yet  if  they  are  all  paid 
previously  to  the  sale,  the  cestuis  que  trust  must,  it  is  conceived,  covenant 
for  the  title. 
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^'^^^-  chaser  is  a  necessary  party  to  the  suit  ]{s)  so,  if  the  bill  be 
Or  to  tuit     filed  against  the  heir  or  devisee  of  the  purchaser,  the  per- 

by  vendor.  ,    ®  .  ,  .        i  . 

sonal  representatives  must  be  made  parties,  because  the 
purchase-money  is  primarily  payable  out  of  the  personal 
estate.(^)[lj 
of  m^to-  If  the  purchaser  have  assigned  the  benefit  of  the  con- 
b^  uttiSSr  tract,  the  suit  against  the  vendor  for  specific  performance 
I^T^per  should,  it  would  ,seem,  be  by  the  assignee  ;(t;)  making 
rail, bj or  the  purchaser  a  defendant;  if,  however,  the  purchaser 
<^-  merely  enter  into  an  ordinary  agreement  for  a  sub-pur- 

chase, agreeing  himself  to  convey  the  estate,  and  not  that 
the  original  vendor  shall  convey  it,  such  sub-purchaser  is 
not  a  necessary  party  to  a  suit  for  the  performance  of  the 
original  coQtract.(i£?) 
purchMor        And  where  the  purchaser's  assicrnee  has  been  accepted 

not  to  be  a 

m/nie^hu  ^^^^^  place  by  the  vendor,  the  original  purchaser  should 

bMi 
adb 
d5r.' 


SdbvVwa?*'  *^  ^  made  a  party  to  the  vendor's  suit.(a:) 


(5.)  As  to  the  bilL 

di^fimSarf       A  suit  foi  specific  performance  may  now  be  commenced 
ciiSc  ^'     by  bill  or  by  claim  under  the  orders  of  22d  April,  1850 ; 

•  (s)  Tovmsend  v.  Champemaume^  9  Pri.  ]30. 

(0  Dan.  Ch.  Pr.  by  H.  278. 

(r)  See  i?WAaTO  V.  Jlf  Car%,  1  H.  L.  C.  703, 717 ;  Pfl<fw2«i;  V.  PioW,  11 
'Beav.  503 ;  but  se%NeUAorpe  v.  Holgate^  1  Col.  203  j  Moxhay  v.  Jndemnck, 
llJur.  837; 
(to)  See  Anon.  v.  Walford,  4  Russ.  37^. 

Ix)  Holdenv.  Hayn,  i  Mer.  47 ;  HaU  v.  Laver, 3  Y.  &  C.  191 ;  see  Hemr 
ingtcay  v.  Pemandes^  13  Sim.  228. 

[1]  If  the  personal  estate  is  insnfficient  to  perform  the  contract,  and  the 
agreement  is,  on  that  account,  rescinded,  yet  the  heir  or  devisee  will,  it 
should  seem,  be  entitled  to  the  personalty,  as  far  as  it  extends.  And  it 
has  been  decided,  that  if,  by  reason  of  the  complication  of  the  testator's 
affairs,  the  purchase  money  cannot  be  immediately* paid,  and  the  yendor, 
for  that  reason,  rescinds  the  contract,  yet,  on  the  coming  in  of  the  assets, 
the  devisee  of  the  estate  contracted  for  may  compel  the  executor  to  lay  oat 
the  purchase-money  in  the  purchase  of  other  estates  for  his  benefit.  But 
if  the  heir,  not  being  entitled  to  have  the  estate  paid  for  out  of  the  per- 
sonal estate,  actually  obtain  and  apply  the  personal  estate  in  payment  of 
the  purchase-money ;  the  persons  entitled  to  the  personal  estate  will  not 
be  entitled  to  the  lands,  but  only  to  a  charge  on  it  for  the  amount  of  the 
money  wrongly  applied. 
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these  orders(y)  are  not  compulsory,  but  their  practical  ch.ryTii.- 
^effect  will,  probably  be,  to  supersede  to  a  considerable 
extent  the  old  form  of  proceeding ;  they  do  not,  however, 
seem  to  be  in  their  present  form  adapted  to  cases  involv- 
ing complicated  and  disputed  matters  of  fact.  ^ 
Assuming  that  the  suit  be  commenced  by  bill : — if  the  Astotha 

°  ^  '  form  of  the 

bill  state  that  the  agreement  was  in  writing,  it  need  not  ^^u- 
%  allege  signature  ]{z)[l]  nor  that  it  was  duly  stamped  ;(a)  Jji^e^teL 
nor  is  it  clearly  necessary  to  allege  that  the  agreement  ^^r«ment, 
I  was  in  writing,  (supposing  such  to  be  the  fact  ;)(6)  al-  SiSS!"** 
though  either  the  writing  and  signature,  or  special  cir- 
cumstances taking  the  case  out  of  the  statute  of  frauds, 
must  be  proved  at  the  hearing. 

Where  letters  are  relied  upon,  they  may  be  stated  in  ^gj'jjfj®^ 
the  bill,  either  as  constituting  the  agreement,  or  as  evi-  '^  ^' 
dence  of  a  parol  agreement ;  in  the  latter  case,  it  will  be 
necessary  to  prove  other  matter  sufficient  to  take  the  case 
out  of  the  statute.(c)[2] 
As  a  general  rule,  the  bill  need  not  state  inferences  or  infewnww  of 

*^  '  law,  whether 

results  of  law  arising  from  the  facts  alleged ;  it  has,  how-  to  bo  mated, 
ever,  been  held  by  T.  C.  K.  Bruce  in  two  recent  cases, 
that  where  the  vendor  means  to  rely  on  the  purchaser's  waivor 

'  *  relied  on 

waiver  of  his  prima  fade  right  to  a  marketable  title,  he  JJf*"JJ*:* 
must  allege  or  charge  such  waiver ;  and  that  it  is  not 
sufficient  to  allege  facts  which,  if  proved,  would  be  evi- 

(y)  The  effect  of  which  is  stated  infraj  p.  473,  et  seq, 

Iz)  Rist  y.  Hobson,  1  S.  A.  S.  543 ;  rield  v.  Hutchinson,  1  Beav.  599. 

(a)  1  Dan.  Ch.  Pr.  by  H.  347. 

lb)  See  Spwrrier  v.  FiUsgeraid,  6  Ves.  548 ;  1  S.  &  S.  543 ;  1  Dan.  Ch. 
Pr.  by  H.  347 ;  but  see  Redding  v.  WOkes,  3  Bro.  C.  C.  400. 

(c)  See  Birce  v.  Bleichley,  6  Madd.  17 ;  Skiwner  v.  AfDauaU,  2  De  G.  & 
S.  265. 

[1]  Although  the  agreement  must  be  signed,  yet  it  need  not  be  so 
averred  in  a  bill  for  a  specific  performance ;  for  the  writing,  unless  sign- 
ed, would  not  be  an  agreement,  and  as  the  allegation  in  the  bill,  of  couise, 
is,  that  there  is  an  agreement  in  writing,  the  signature  must  be  presumed, 
until  the  contrary  is  shown. 

[3J  In  the  first  case,  the  defendant  may  insist  that  they  do  not  make  out 
a  concluded  agreement,  and  no  extrinsic  agreement  can  be  received ;  in 
the  latter,  he  may  plead  the  statute  of  frauds. 
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^^  ^^'"'  dence  of  waiver  ;(rf)  but,  on  the  other  hand,  it  is  improper 

Su^^hig    to  intKxluce  general  charges  or  averments  of  waiver,  &c. 

'atiutd'*^^  unsupported  b^  a  statement  of  the  particular  facts;  the 

[*i72]      *party  ought  so  to  frame  his  case  upon  the  record,  that 

the  court  can  fairly  see  what  the  case  is  which  is  to  be 

relied  on.(e) 
Prayer  f«        The  plaintiff  cannot,  under  the  prayer  for  general  re- 
reiiej;  wh«t  ^ef.  obtaiu  a  decree  inconsistent  with  either  the  specific 

relief  can  be  '  * 

Sdw***  ^*^  made,  or  the  specific  relief  prayed  by  the  bill ;(/) 
for  instance,  a  vendor  who,  through  want  of  his  title,  fails 
to  obtain  a  decree  for  specific  performance  against  a  pur- 
chaser in  possession,  cannot,  under  the  prayer  for  general 
relief,  obtain  an  account  of  the  rents  and  profits ;  although 
the  defendant  by  his  answer  state  his  readiness  to  pay  a 
fair  rent  \{g)  nor,  where  he  fails  in  proving  the  agree- 
ment alleged  by  his  bill,  can  he,  in  general,  take  a  decree 
for  performance  of  a  different  agreement  admitted  by  the 
defendant's  answer  ;(A)  nor  can  he,  under  the  general 
prayer,  obtain  relief  which,  although  consistent  with  the 
specific  relief,  is  yet  sustained  only  by  allegations  which 
have  been  introduced  merely  as  showing  his  right  to  the 
specific  relief  ;(i)  and,  in  general,  where  a  bill  is  filed 
making  a  case  of  actual  fraud,  and  such  fraud  is  disproved 
or  not  established,  the  court  will  not  allow  the  bill  to  be 
used  for  any  secondary  purpose,  but  will  dismiss  it  with 
costs.(A:)[l] 

(i)  Give  V.  Beaumantf  IDeQ.A  S.  397 ;  and  Gaston  v.  fVankumf  2 
De  G.  &  S.  561. 

(e)  See  HwrUer  v.  Daniel^  4  Ha.  432. 

(/)  See  authorities  cited  in  the  four  next  notes,  and  see  Hiem  v.  MUX^  13 
Ves.  119;  Cockerell  v.  Dickens,  1  Mon.  D.  &  De  G.  45,  81,  Priv,  C. 

{g)  Williams  v.  Shaw,  3  Russ.  178,  n. 

(A)  Legal  v.  Miller,  2  Ves.  sen.  299 ;  but  see  Mortimer  v.  Orchard,  2 
Yes.  jun.  244 ;  and  Haribury  v.  Litchfield,  2  Myl.  &  K.  629 ;  in  which, 
under  special  circumstances,  the  plaintiff  obtained  a  decree. 

(i)  Stevens  v.  Chippy,  3  Russ.  171, 185. 

Ik)  GlascoUv.  Lang,  2  Ph.  310, 322;  and  see  WUde  v.  Gibson,  1  H.  L. 
C.621.^ 

[1]  Bank  of  United  States  v.  SchiiUz,  3  Ham.  Rep.  62 ;  Knox  v.  Smith,  4 
How.  298;  MCoskerv.  Brady,  1  Barb.  Ch.  Rep.  329;  Jenkins  v.  El- 
dridge,  3  Story's  Rep.  183 ;  Brooks  v.  Byam,  1  Story's  Rep.  301 ;  per  Story, 
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*(6.)  As  to  proceeding  by  claim  under  the  orders  of       oijtviir.' 

AprH,  1850. 

Under  the  orders  of  April,  1850,  any  person  seeking  Procaedtngs 
equitable  relief  may,  without  special  leave  of  the  court,  ui^erihe 
and  instead  of  proceeding  by  bill  in  the  usual  form,  file  a  Aprii,ifi|). 
claim  in  the  record  and  writ  clerks'  office,  in  (among' 
other  specified  cases,)  any  case  where  the  plaintiff  is,  or 
claims  to  be,  a  person  entitled  to  the  specific  performance 
of  an  agreement  for  the  sale  or  purchase  of  any  property, 
seeking  such  specific  performance ;  such  claim  to  be  in 
the  form  and  to  the  effect  of  the  form  No.  8  set  forth  in 
the  schedule  A.  to  the  said  orders ;  and  the  filing  of  such 
claim  is  to  have  the  force  and  efiect  of  filing  a  bill  ;(Q  ^g^ 
and  in  any  case  in  which  the  above  form  is  not  applica- 
ble, the  court  may,  upon  the  ex  parte  application  of  the 
plaintiff,  and  upon  reading  the  claim  proposed  to  he  filed 
give  a  leave  to  file  it.{m) 

Upon  filing  the  claim,  the  plaintiff  may  sue  out  a  writ  writ^or 
of  summons  to  the  defendant,  requiring  him  to  cause  an 
appearance  to  be  entered,  and  also  requiring  him  on  a  day 
or  time  to  be  therein  named,  or  on  the  seal  or  motion 
day  then  next  following,  to  show  cause,  if  he  can,  why 

(Z)  See  Orders  1  and  3^ 
I'm)  Order  6. 

J.;  Strange  Y,  Watson,  11  Ala.  Rep.  324;  5  Port.  Rep.  26;  CoUan  v. 
Ross,  2  Paige,  396  j  Foster  v.  Cook,  1  Hawks,  509;  JJoyd  v.  Brewster,  4 
Paige,  537 ;  Lingan  v.  Henderson,  1  Bland,  252 ;  Chalmers  v.  Chambers,  6 
Har.  &  Johns.  29 ;  AUen  v.  Coffman,  1  Bibb,  469;  Shephard's  ex'r,  v. 
Starke,  3  Manf.  29 ;  1  Munf.  554 ;  Robinson  v.  M'AHhw^s  heirs,  6  Peters, 
182;  Builer  v.  Durham,  2  Kelley's  Rep.  414;  Chalmers  y.  Chambers,  6 
Har.  &.  Johns.  29 ;  Smith  v.  TVenton  Del.  Falls  Co.  3  Green's  Ch.  Rep. 
505 ;  Traip  v.  GotUd,  3  Maine  Rep.  82 ;  Martin  v,  Broadus,  Freeman's 
Ch.  Rep.  35 ;  WtUiamMn  v.  Raney,  Freeman's  Ch.  Rep.  112;  Penning- 
ton v.  The  Governor,  1  Blackf.  87;  Taliaferro  v.  Foote,  3  Leigh,  68; 
PearVs  heirs  v.  Taylor,  2  Bibb,  556 ;  Mlntyre  v.  Trustees  of  Union  Cd- 
Z6^^tf,  6  Paige,  239 ;  WUMn  r.  WUkin,  1  Johns.  Ch.  Rep.  Ill;  AUenY, 
Coffman,  1  Bibb,  359 ;  Cook  v.  Mancius,  5  Johns.  Ch.  Rep.  89 ;  Franklin 
y.  Osgood,  14  Johns.  Rep.  527 ;  English  y.  FoxaU,  2  Peters,  595 ;  Bailey 
y.  Bv/rton,  8  Wend.  Rep.  339 ;  Miller  v.  Lord,  11  Pick.  11 ;  Brown  v. 
M Donald,  1  Hill,  302 ;  Smiih  y.  Smith,  4  Rand.  95 ;  Muston  v.  MClarty's 
heirs,  3  Litt.  274 ;  Lingan  y.  Henderson,  1  Bland,  251 ;  Thompson  y. 
Smithson,  7  Porter,  144. 
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<^-3CvnL  guch  relief  as  is  claimed  by  the  plaintiflf  should  not  be 
had ;  or  why  such  order  as  shall  be  just  with  reference 
to  the  claim  should  not  be  made  ;(r»)  the  time  named  for 
showing  cause  is  to  be  fourteen  days,  at  the  least,  after 
service  of  the  writ ;  but,  by  consent  of  the  parties,  and 
with  the  leave  of  the  court,  cause  may  be  shown  on  any 
.  earlier  day.(o) 

.wbo  to »»        The  only  person  who  need  be  named  in  the  writ  of 


^  jTMrn  *s^™^^^^)  ^  defendant  to  the  suit  in  the  first  instance, 
"■       Ms  the  person  against  whom  relief  is  directly  prayed.(p) 

ghowiQs  At  the  time  named  in  the  writ  for  showing  cause,  or  on 

the  seal  or  motion  day  then  next  following,  or  so  soon 
after  as  the  case  can  be  heard,  the  defendant,  having  pre- 
viously appeared,  is  personally  or  by  counsel,  to  show 
cause  in  court,  if  he  can,  (and,  if  necessary,  by  affida- 
vit,)(f )  why  such  relief  as  is  claimed  by  the  claim  should 
not  be  had  against  him.(r) 

lugrinc  and      At  the  time  appointed  for  showing  cause,  upon  the  mo* 

<»-  tion  of  the  plaintiff,  and  on  hearing  the  claim,  and  what 

may  be  alleged  on  the  part  of  the  defendant,  or  upon 
reading  a  certificate  of  the  appearance  being  entered  by 
the  defendant,  or  an  affidavit  of  the  writ  of  summons  be- 
ing duly  served,  the  court  may,  if  it  shall  think  fit,  make 
an  order  granting  or  refusing  the  relief  claimed,  or  direct- 
ing any  accounts  or  inquiries  to  be  taken  or  made,  or 
other  proceedings  to  be  had  for  the  purpose  of  ascertain- 
ing the  plaintiff's  title  to  the  relief  claimed;  and  the 
court  may  direct  such  (if  any)  persons  or  classes  of  per- 
sons as  it  shall  think  necessary  or  fit  to  be  summoned  or 
ordered  to  appear  as  parties  to  the  claim,  or  on  any  pro- 
ceedings before  the  master,  with  reference  to  any  ac- 
counts  or  inquiries  directed  to  be  taken  or  made,  or  other* 
wise.(5) 

(w)  See  Orders  5, 6. 
(o)  Order  11. 
(p)  Order  8. 

(q)  It  is  understood  that  in  practice  the  plaintiff  is  allowed  to  file  afilida- 
Tits  in  reply, 
(r)  Order  12. 
(a)  Order  13. 
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Every  order  to  be  so  made  is  to  have  the  effect  of,  and  ^'  ^^™- 
may  be  enforced  as  a  decree  or  decretal  order  made  in  a  0^®^!  °^ 
suit  commenced  by  bill,  and  duly  prosecuted  to  a  hearing, 
according  to  the  previous  course  of  the  court.(^) 

If,  upon  the  application  for  any  such  order,  or  during  court  at^^ 
any  proceedings  under  any  such  order  when  made,  it  shall  J^'J^^"*  ^ 
•appear  to  the  court  that,  for  the  purposes  of  justice  be-      [•475] 
tween  the  parties,  it  is  necessary  or  expedient  that  a  bill 
should  be  filed,  the  court  may  direct  or  authorize  such 
bill  to  be  filed,  subject  to  such  terms  as  to  costs  or  other- 
wise as  may  be  thought  proper.(w) 

The  orders  made  for  granting  relief  in  the  several  cases  Form  order. 
to  which  the  forms  set  forth  in  schedule  A.  are  applicable, 
may,  if  the  court  thinks  fit,  be  in  the  form  and  to  the 
effect  set  forth  in  schedule  C.  as  applicable  to  the  par- 
ticular case,  with  such  variations  as  circumstances  may 
require.(t;) 

If  any  of  the  cases  enumerated  in  Order  I.,  involve,  or  PWnUffiwiT 

'  '  '  under  tpecUl 

are    attended    by,  such  special  circumstances   affecting  JjJ^""JJJ^ 
either  the  estate  or  the  personal  conduct  of  the  defendant,  ^jou\. 
as  to  require  special  relief,  the  plaintiff  is  at  liberty  to 
seek  his  relief  by  bill,  as  if  the  orders  had  not  been 
made.(t£^) 
If  any  suit,  for  any  of  the  purposes  to  which  the  forms  as  to  extra 

_   coetaocca- 

set  forth  in  schedule  A.  are  applicable,  shall  be  commenced  rtonedb^un^ 
by  bill  and  prosecuted  to  a  hearing  in  the  usual  course,  gl®g;{f|2f 
and,  upon  the  hearing,  it  shall  appear  to  the  court  that  an  ^^^ 
order  to  the  effect  of  the  decree  then  made,  or  an  order 
equally  beneficial  to  the  plaintiff,  might  have  been  obtain- 
ed upon  a  proceeding  by  summons  in  the  manner  autho- 
rized by  the  orders,  the  court  may  order  the  increased 
costs  occasioned  by  proceeding  by  bill,  beyond  the  costs 
which  would  have  been  sustained  in  proceeding  by  sum- 
mons, to  be  paid  by  the  plaintiff.(x) 

(0  Order  14. 

(it)  Order  15. 

(u)  Order  15. 

Iv)  Order  16. 

(w)  Order  31 ;  that  is,  without  incurring  any  special  liability  to  costs* 

Ix)  Order  32. 
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ch  xvni>  ii  jjas  ^)eg||  decided,(y)  that  the  above  orders  do  not  ex- 
o^ra  a^.  ^^^^  ^  injunction  suits :  and  the  form  of  claim  given  in 
schedule  A.  seems  adapted  only  to  cases  where  the  plain- 
tiff relies  on  a  written  agreement,  (the  documents  consti- 
[*476]  tuting  *  which,  must,  if  not  admitted,  be  produced  and 
proved  at  the  hearing.)(yy)  And  the  1st  order  has  been 
held  not  to  include  a  claim  for  specific  performance  of  an 
agreement  to  grant(j2;)  or  take(a)  a  lease ;  although  it  may 
be  filed  by  special  leave  under  the  6th  order ;  but,  a  claim 
for  specific  performance  of  a  contract  for  purchase  against 
the  executors  and  devisee  of  the  purchaser,  claiming  spe- 
cific performance  and  costs,  and  in  default,  an  adminis- 
tration of  the  purchaser's  personal  estate  for  the  benefit  of 
the  plaintiff  and  creditors  generally,  and  that,  if  plaintiff 
should  not  thus  be  fully  paid,  he  might  be  declared  to 
have  a  lien  on  the  estate,  and  that  it  might,  if  necessary, 
be  sold,  has  been  held  not  to  require  leave  ;(6)  nor  is  leave 
necessary  where,  the  title  having  been  accepted,  the  pur- 
chaser refuses,  on  some  collateral  ground,  to  complete.(c) 
Y.  C.  K.  Bruce  has  evinced  a  disposition  to  put  a  wide 
construction  upon  the  orders ;  but  the  prevalent  opinion 
seems  to  be,  that  they  are,  in  the  present  shape,  adapted 
only  to  clear  and  simple  cases.((2) 

(7.)  As  to  haw  the  plaintiff  ^s  case  may  be  sustained  in  the 
absence  of  a  tcritten  agreemefit :— fraud, — part-per- 
formance:— admission  by  defendant  of  parol  agree- 
ment : — parol  variation  of  written  agreement. 

writteB  Although  in  general  there  must,  in  order  to  sustain  a 

S*iu£^*°"  suit  for  specific  performance,  be  a  contract  in  writing 

within  the  statute  of  frauds,  the  courts,  in  certain  cases, 

on  thegroimd  j  '^  /•  /•  i 

ofinud.      decree  specific  performance  of  a  parol  agreement,  upon 
the  ground,  1st,  of  fraud  having  been  the  cause  of  the 

(y)  Holden  v.  Chaicrafi,  14  Jar.  846. 

(yy)  See  ScargiU  v.  Hurry ^  14  Jur.  847  j  Marshall  v.  DavieSj  14  Jur.  997, 

(z)  Keehlev,  Dennishf  14  Jut.  8il. 

{a)  ScargiU  v.  Hwrry^  Und, 

lb)  NoUingkam  v.  MauU,  16  L.  T.  122,  V.  C.  K.  B. 

(c)  Hemming  v.  Mayo^  14  Jar.  847. 

Id)  See  Jackson  v.  Grant,  Times  23ni  Nov.  1850, 41  L.  0. 79,  V.  C.  R. 
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non-compliance  with  the  requisitions  of  the  statute :  2ndly,  "*'  ^^^'' 
of  *the  parol  agreement  having  been  in  part  performed,  mw  oJ^S?* 
or  3rdly,  of  its  existence  being  admitted  by  the  defend-  m^anoiL 
ant.(e) 

1st.  If  by  fraud  the  defendant  has  prevented  a  compli-  Fraud  takes 

^  *  ^         the  caee  out 


ance  with  the  requisitions  of  the  statute,  this  will  not  avail  ^^^ 
him,  but  the  plaintiff  will  be  entitled  to  relief  on  proving 
the  fraud  and  the  parol  contract.(/)[l] 
2ndly.  As  to  acts  of  part  performance  sufficient  to  take  Part  p«r- 

'  *  *  formanea— 

a  case  out  of  the  statute  of  frauds. — It  is,  in  general,  of  jJ*^SJf  ^\ 
the  essence  of  such  an  act,  that  the  court  shall,  by  reason  ^j^tit'^ 
of  the  act  itself,  without  knowing  whether  there  was  an  "^""^ 
agreement  or  not,  find  the  parties  unequivocally  in  a  po- 
sition different  from  that  which,  according  to  their  legal 

(e)  As  to  the  distinction  between  agreements  and  declarations  of  trust, 
see  DaJU  v.  BamilUm,  2  Ph.  266, 275. 

(/)  See  note  to  Pym  v.  Blackburn ^  3  Ves.  38,  and  cases  there  col- 
lected. 


[1]  Where  the  agreement  is  intended  by  the  parties  to  be  reduced  to 
writing,  according  to  the  statute,  but  it  is  prevented  from  being  done  by 
the  fraud  of  one  of  the  parties,  courts  of  equity  have  said  that  the  agree- 
ment shall  be  specifically  executed ;  for,  otherwise  the  statute  designed  to 
suppress  fraud  would  be  the  greatest  protection  to  it.  Hence,  if  one  agree- 
ment in  writing  should  be  proposed  and  drawn,  and  another  should  be 
fraudulently  and  secretly  brought  in  and  executed  in  lieu  of  the  former, 
equity  would  relieve.  So,  if  a  man  should  treat  for  a  loan  of  money  on 
mortgage,  and  the  conveyance  is  to  be  by  an  absolute  deed  of  the  mort- 
gagor, and  a  defeasance  by  the  mortgagee ;  and,  after  the  absolute  deed 
is  executed,  the  mortgagee  fraudulently  refuses  to  execute  the  defeasance, 
equity  will  decree  a  specific  performance.  So,  if  instmctiofus  are  given 
by  an  intended  husband,  to  prepare  a  marriage  settlement,  and  he  promi- 
ses to  have  the  settlement  reduced  to  writing,  and  then  fraudulently  and 
secretly  prevents  it  from  being  done ;  and  the  marriage  takes  effect,  in 
consequence  of  false  assurances  and  contrivances,  a  specific  performance 
will  be  decreed.  So,  where  a  father  has  purchased  lands  in  fee,  and  on 
his  death-bed  told  his  eldest  son  that  the  lands  were  purchased  with  his 
second  son's  money,  and  that  he  intended  to  give  them  to  him ;  and  the 
eldest  son  promised  that  he  should  enjoy  them  accordingly ;  and  the  fa- 
ther died ;  and  the  eldest  son  refused  to  comply  with  his  promise :  it  was 
held,  that  the  promise  should  be  specifically  performed,  on  the  ground  of 
fraud,  notwithstanding  the  objection  that  there  ought  to  have  been  a  de- 
claration of  the  use  or  trust  under  the  statute.  See  2  Story's  Eq.  Juris,, 
8.768. 
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^-  y^"-  rights,  they  would  be  ia  if  there  were  no  contract  ;(§■)  for 
instance,  delivery  of  possession  is  a  sufficient  part  perform- 
ance on  the  part  of  the  vendor  to  sustain  his  suit  against 
the  purchaser  ;(A)  and  the  acceptance  of  possession  is  a 
sufficient  part  performance,  on  the  part  of  the  purchaser, 
to  sustain  his  suit  against  the  vendor  :(i)  the  fact  of  the 
purchaser  being,  without  liability  to  a  charge  of  trespass, 
in  possession  of  the  vendor's  land,  is  considered  as  show- 
ing unequivocally  that  some  contract  has  taken  place  be- 
tween the  litigant  parties  ]{j)  and  the  court  will  then  re- 
ceive parol  evidence  of  the  terms  of  such  contract.  So, 
the  retention  of  possession  by  a  tenant  after  the  determi- 
nation of  the  original  tenancy,  may,  under  special  circum- 
stances, amount  to  part  performance  :{k)  so,  if  a  tenant  in 
possession  lay  out  money  on  the  premises,  upon  the  faith 
of  the  parol  agreement,(Z)  or,  it  is  conceived,  commits  acts 

r*4781  *  which  would,  (if  he  were  merely  tenant,)  subject  him  to 
the  loss  of  his  lease,(?n)  or  to  proceedings  on  the  part  of 
the  landlord  :(n)  so,  it  has  been  held,  that  the  mere  pay- 
ment of  additional  rent  entitles  the  tenant  to  an  answer 
from  the  landlord  as  to  the  existence  of  an  agreement  for 
a  renewed  lease,  although  the  court  intimated  an  opinion 
against  the  admissibility  of  parol  evidence  in  opposition 
to  the  answer.(o)[l] 

(g)  Per  V.  C.  Wigram,  in  Dale  v.  HamiUon,  5  Ha.  381. 

(A)  Pyke  V.  WUliams,  2  Vem.  465 ;  Buckmaster  v.  Barrop,  13  Ves.  456 ; 
Reynolds  v.  Waring,  You.  351, 353. 

(i)  airuin  v.  Cooke,  1  Sch.  &  Lef.  41 ;  Gregory  v.  Mighdl,  18  Ves.  328 ; 
Morpkett  V.  Jones,  1  Sw.  172. 

(j)  Per  V.  C.  Wigram,  5  Ha.  381. 

Ik)  DoweU  V.  Dew,  1  You.  C.  C.  C.  345. 

(0  WUls  V.  Stradling,  3  Ves.  382  j  Mundy  v.  JoUiffe,  5  Myl.  &  Cr.  167 ; 
SiUkerland  y.  Briggs,  1  Ha.  26. 

(ot)  See  and  consider  Parker  v.  Smith,  1  Coll.  608. 

(w)  See  5  Myl,  &  Cr.  177 ;  and  StUherland  v.  Briggs,  ubi  supra. 

(o)  WiUsY. Slradling,3ye8.318,ZdSi. 

[1]  Where  one  party  has  executed  his  part  of  the  agreement,  in  the  con- 
fidence that  the  other  party  would  do  the  same,  if  the  latter  refuse,  it  would 
be  a  fraud  upon  the  former  to  suffer  this  refusal  to  work  to  his  prejudice. 
It  is  sometimes  difficult  to  ascertain  what  is  to  be  deemed  a  part  perform- 
ance so  as  to  extract  the  case  from  the  reach  of  the  statute.  It  was  for- 
merly thought  that  a  deposit  or  security,  or  payment  of  the  purchase- mo- 
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And  wben  the  parties  have  for  many  years  acted  upon  ^^^^^^p'- 
the  assumption  that  a  contract  existed,  acts  which  might 
.not  in  themselves,  and  irrespectively  of  the  lapse  of  time 

ney,  or  a  part  of  it,  or  at  least  of  a  considerable  part  of  it,  was  such  a 
part  performance  as  took  the  case  out  of  the  statute.  "  But  that  doctrine,'* 
says  Story,  (2  Story's  Eq.  Juris.,  s.  760,)  "  was  open  to  much  controversy, 
and  is  now  finally  overthrown."  *'  In  order,"  continues  Story,  (lb.  s.  762,) 
''  to  make  the  acts  such  as  a  court  of  equity  will  deem  part  performance 
of  an  agreement  within  the  statute,  it  is  essential  that  they  should  clearly 
appear  to  be  done  solely  with  a  view  to  the  agreement  being  performed. 
For,  if  they  are  acts  which  might  have  been  done  with  other  views,  they 
will  not  take  the  case  out  of  the  statute,  since  they  cannot  properly  be  said 
to  be  done  by  way  of  part  performance  of  the  agreement.  On  this  ac- 
count, acts  merely  introductory,  or  ancillary  to  an  agreement,  are  not 
considered  as  a  part  performance  thereof,  although  they  should  be  attend- 
ed with  expense.  Therefore,  delivering  an  abstract  of  title,  giving  direc- 
tions for  conveyances,  going  to  view  the  estate,  making  valuations,  ad- 
measuring the  lands,  registering  conveyances,  and  acts  of  the  like  nature 
are  not  sufficient  to  take  the  case  out  of  the  statute.  They  are  all  prelimi- 
nary proceedings,  and  are,  besides,  of  an  equivocal  character,  and  capa- 
ble of  a  double  interpretation ;  whereas,  acts,  to  be  deemed  a  part  per- 
formance, should  be  so  clear,  certain,  and  definite  in  their  object  and  de- 
sign, as  to  refer  exclusively  to  a  complete  and  perfect  agreement,  of  which 
they  are  a  part  execution.  In  like  manner,  the  mere  possession  of  the 
land  contracted  for,  will  not  be  deemed  a  part  performance,  if  it  be  obtain- 
ed wrongfully  by  the  vendee,  or  if  it  be  wholly  independent  of  the  con- 
tract. Thus,  if  the  vendee  enter  into  possession,  not  under  the  contract, 
but  in  violation  of  it,  as  a  trespasser,  the  case  is  not  taken  out  of  the  stat- 
ute. So,  if  the  vendee  be  a  tenant  in  possession  under  the  vendor;  for 
his  possession  is  properly  referable  to  his  tenancy,  and  net  to  the  contract. 
But,  if  the  possession  be  delivered  and  obtained  solely  under  the  contract ; 
or  if,  in  case  of  a  tenancy,  the  nature  of  the  holding  be  different  from  the 
original  tenancy,  as  by  the  payment  of  a  higher  rent,  or  by  other  tme- 
quivocal  circumstances,  referable  solely  and  exclusively  to  the  contract, 
there  the  possession  may  take  the  case  out  of  the  statute.  Especially  will 
it  be  held  to  do  so  where  the  party  let  into  possession  has  expended  mo- 
ney in  building,  or  repairs,  or  other  improvements ;  for,  under  such  cir- 
cumstances, if  the  parol  contract  were  to  be  deemed  a  nullity,  he  would 
be  liable  to  be  treated  as  a  trespasser ;  and  the  expenditures  would  not 
only  operate  to  his  prejudice,  but  be  the  direct  result  of  a  fraud  practised 
upon  him.  But,  in  order  to  take  a  case  out  of  the  statute,  upon  the  ground 
of  part  performance  of  a  parol  contract,  it  is  not  only  indispensable  that 
the  acts  done  should  be  clear  and  definite,  and  referable  exclusively  to  the 
contract ;  but  the  contract  should  also  be  established  by  competent  proofs, 
to  be  clear  and  unequivocal  in  all  its  terms.  If  the  terms  are  uncertain 
or  ambiguous',  or  not  made  out  by  satisfactory  proofs,  a  specific  perform- 
ance will  not  be  decreed." 

80 
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^-  ^^"'-  have  been  sufficient  to  take  the  case  out  of  the  statute, 
have  been  held  to  have  that  effect.(p) 

u-hatarem.  But  there  CBU  bc  DO  pait  performance  of  an  incomplete 
contract  :{q)  and  an  act  which,  though  in  truth  done  in 
performance  of  a  contract,  admits  of  explanation  without 
supposing  a  contract,  is  not,  in  geaeral,  sufficient  to  take 
ih«  case  out  of  the  statute  :(r)  e.  g.\  delivery  of  the  ab- 
stract, or  giving  directions  for  the  conveyance,  is  insuffi- 
cieht  :{s)  so,  also,  is  payment  of  a  sum  alleged  to  be  pur- 
chase-money ;(^)  or  procuring,  and  paying  a  valuable  con- 
sideration for,  a  release  by  a  third  party  ;(u)  or  the  mere 
retention  of  possession  by  a  tenant  after  the  determination 
of  bis  tenancy,  but  before  notice  to  quit  \{v)  or  an  expend- 

r*4791  ^^^^®  *^Y  ^^®  tenant  to  which  he  is  liable  under  -the 
terms  of  his  lease  :{w)  so,  possession  obtained  wrongfully 
by  the  plaintiff,  of  course,  cannot  avail  him  \{x)  marriage, 
it  may  be  remarked,  is  not,  for  the  purposes  of  specific 
performance,  considered  as  a  part  performance  of  a  parol 
contract  for  which  it  forms  the  consideration.(y) 
A*to  expea-  So,  if,  in  the  case  of  moneys  expended  by  a  tenant,  the 
nant.  circumstances  were  such  as  would,  if  there  were  no  con- 

tract for  sale,  enable  him  to  recover  the  amount  from  the 
landlord,  the  case  would  not  appear  to  be  diflferent  in 
principle  from  that  of  payment  of  purchase-money ;  the 
same  remark  applies  to  the  case  of  the  payment  of  addi- 
tional rent  ;(z)  where,  however,  as  we  have  seen,  the  de- 

{p)  Blackford y,KirkfMUrick,6BesLy,23a. 

(qy  Lady  TAynne  v.  Earl  GUngaU,  H.  L.  C.  131, 158;  andsee  Poriw  v. 
.Smt^/l  Coll.  623. 

(r)  6  Ha.  381. 

(5)  Sug.  140 ;  WhaUy  v.  Bagnel,  1  Bro.  P.  C.  345;  Hok  v.  WkUe,  1  Bro. 
C.  C.  409  (cited ;)  Thonuu  v.  Blackman,  I  Coll.  301 . 

(0  Clinan  r.  Cooke,  1  Sch.  A.  Lef.  40  j  WaU  v.  Evans,  4  Y.  &  C.  Ex.  579; 
and  see  5  Ha.  381. 

(tt)  O'ReiUy  v.  Tkompunij 2 CoT,^l. 

(t?)  WiUs  v.  StradUng,  3  Ves.  381  j  Brenium  v.  BoUon,  3  Dru.  &  War. 
349. 

(ic)  Frame  v.  Dawso%,  14  Ves.  386. 

{x)  Sug.  141 ;  UoU  V.  WhiU,  1  Bro.C.  C.  409,  cited. 

(y)  Dwndas  v.  DtUens,  1  Ves.  joa.  11/9  j  L%ssence  v.  Tiemey,  1  Mac.  A. 
G.  572. 

{z)  IViUsv.Slradlmg,  3  Ves.  3TS. 
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teision  was,  that  the  landlord  who  had  pleaded  the  statute  P^-  ^^''"- 
should  answer. 

In  the  modern  case  of  Mundy  v.  Jolliffe^{a)  the  defend-  Mu^e.  ^' 
ant,  in  pursuance  of  the  parol  agreement  for  a  lease,  had 
laid  down  a  field  in  pasture,  and  executed  draining  and 
^  repairs;  acts  which  are  referred  to  by  Sir  J,  Wigram,  V. 
C.,(6)  as  "certainly  equivocal :"  the  bill  was  dismissed  by 
Sir  L.  Shadwellj  Y.  C,  but  this  decision  was  reversed  by 
Lord  Cottenham,  C,  on  appeal.  His  lordship,  in  giving 
judgment,  indicated  a  willingness  rather  to  extend  than 
to  contract(c)  the  jurisdiction  :  "  Courts  of  equity,"  observ- 
ed his  lordship,  "exercise  their  jurisdiction,  in  decreeing 
specific  performance  of  verbal  agreements,  where  there 
has  been  part  performance,  for  the  purpose  of  preventing 
the  great  injustice  which  would  arise  from  permitting  the 
party  to  escape  from  the  engagements  he  has  entered  into 
upon  the  ground  of  the  statute  of  frauds,  after  the  other 
•party  to  the  contract  has,  upon  the  faith  of  such  engage-  [*480] 
ment,  expended  his  money  or  otherwise  acted  in  execu- 
tion c^  the  agre^ent.  Under  such  circumstances,  the 
court  will  struggle  to  prevent  such  injustice  from  being 
effected  ;  and>vith  that  object  it  has,  at  the  hearing,  when 
the  plaintiff  ha9  failed  to  establish  the  precise  terms  of 
the  agreement,  endeavored  to  collect  what  the  terms  of  it 
really  were."(rf) 

In  a  modern  case,  where  an  agreement  in  writing  for  a  verbal  no- 
three  years'  tenancv  reserved  to  the  tenant  the  option  of  tenuon  or 

.        .  -  posaeMlon 

requiring  a  twenty-one  years'  lease  at  the  expiration  of  by  tenwii, 
the  prior  term,  V.  C.  Wigram  appears  to  have  considered  '^^^^  J?" 
that  this  verbal  notice  of  intention  to  take  the  new  lease,  JSroh». 
accompanind  by  retention  of  possession,  was  binding  upon 
him.(c) 

In  a  late  case,  where  a  colliery  proprietor,  under  the  gig^^'"'^^ 
mistaken  notion  that  he  had  a  power  of  compulsonly  pur-  ^'JJd"^?®" 
chasing  land  for  the  purpose  of  a  railway,  wrote  to  the  "'^'•"q"*- 

(a)  9  Sim.  413 ;  on  appaal,  5  Myl.  &  Cr.  167. 

(d)  5  Ha.  381. 

(«)  S<ie  Sag.  150. 

(d)  5Myl.&Cr.l77. 

{e)  BnUson  V.  Nichfihon,  6  Jar.  690 . 
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ch.  xym.  landowner,  and,  referring  to  such  supposed  power,  offere  d 


oca  m    to  purchase  the  land  at  a  fair  valuation,  and,  no  reply  be- 
peoSiiirebj  inc:  given,  the  railway  was  made  over  ibeJand  without 

party  in  pon-       oat  ^ 

Mafop,  ai-  further  communication  with  him,  but  witb4us  full  know- 
though  no  ' 

•crMmenu  ledge;  and  then,  after  a  fruitless  negotiation  as  to  the 
price  to  be  given  for  the  land,  the  landowner  commenced 
an  ejectment  upwards  of  three  years  after  the  .railway  had 
been  finished ;  the  same  learned  judge,  on  motion,  restrain- 
ed the  action,  upon  the  colliery  proprietor  giving  judg- 
ment in  the  action,  and  paying  into  court  the  utmost  valu- 
ation of  the  land.(/) 
r*48ri  It  seems  to  be  clear,  upon  the  modem  authorities,(§') 
ftr  b^oiid^M  *that  the  court,  being  satisfied  of  the  existence  of  an  agree- 

■how  pncin 

unniofcon-  mout,  wiU,  If  possible,  ascertain  the  real  terms:  Sir  JE. 
Sugden,  however,  remarks  that  "  the  prevailing  opinion 
requires  the  party  seeking  the  specific  performance  in  such 
a  case  to  show  the  distinct  terms  and  nature  of  the  con- 
tract ;"(A)  and,  in  a  case  in  Ireland,  a  reference  was  refu- 
sed at  the  hearing,  on  the  ground  that  the  party  setting 
up  the  agreement  had  not  produced  evidence  which,  if 
uncontradicted,  would  be  sufficient  to  establish  its  essen- 
tial terms ;  the  court  holding  that  a  reference  should  be 
directed  only  in  cases  where  the  evidence  is  contradic- 
immatmriai    tory.(i)    But  it  has  been  held,  that  where  the  bill  states, 
Mpreenml^    as  part  of  the  agreement,  a  stipulation  which  would  ope- 
ESdlwfbe"  rate  against  the  plaintiff,  and  which  created  a  liability  to 
prorad;       -which  he  would,  in  the  absence  of  agreement,  have  been 
liable, — e.  g-*,  an  agreement  by  an  intended  lessee  to  pay 
taxes  and  make  necessary  repairs,)(Ar) — or  which  has  been 
satisfied,  and  so  rendered  immaterial,  so  far  as  relates  to 

(/)  Powell  V.  Tktmas,  6  Ha.  300. 

{£)  See  Allan  v.  Bower,  3  Bro.  C.  C.  149  j  Clinan  v.  Cooke,  1  Sch.  &  Lef. 
38 ;  Boardman  v.  Mostyu,  6  Ves.  467,  471 ;  MorpkeU  v.  Jones,  1  Sw.  172 ; 
Price  V.  Assheton,  1  Y.  &  C.  Ex.  82 ;  Dale  v.  HamiUon,  5  Ha.  3dl ;  Mwndy 
V.  JoUiffe,  5  Myl.  &  Cr.  167, 177;  Sag.  147. 

(A)  Sag.  150;  see  Priu  v.  Assheton,  1  Y.  &  C.  Ex.  441. 

(i)  Savage  y.  Carroll,  1  Ball  &  B.  283, 550,  551 ;  this  case,  however,  was 
not  one  between  vendor  and  purchaser;  but  the  validity  of  the  contract 
was  discussed  upon  the  collateral  question,  whether  the  heir  of  a  purcha- 
ser who  had  died  before  completion  was  entitled  to  have  the  purchase- 
money  paid  out  of  the  personal  estate. 

y-)  Gregory  v.  MlghcU,  18  Ves.  328.  , 
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anything  reaaining  to  be  done,(/)  the  failure  to  prove  ^'  ^^^^ 
such  statement  is  unimportant. 

But  if  the  final  result  of  all  the  evidence  which  can  be  the  materui 
procured,  is,  to  leave  the  material  terms  of  the  agreement  niSmMiSy^ 
doubtful,  as  where  it  remained  uncertain  whether  the  pur*  •bowa. 
chase-money  did  or  did  not  include  the  timber,  the  court, 
of  course,  can  make  no  decree  :{m)  the  court,  however, 
will  endeavor  to  put  a  reasonable  interpretation  upon 
vague  expressions  in  an  agreement.(w) 

*And  it  appears  that,  as  a  general  rule,  the  plaintiff  can-      [^^^ 
not  rely  upon  any  act  by  the  defendant  which  can  merely  l•Ddan^ 
tend  to  his  own  prejudice,  and  not  affect  the  plaintiff;  ^i5JJ^„P'•■ 
e.  g.j  payment  of  auction-duty  by  the  purchaser  ;(o)  or  gJSJgJi- 
the  execution  and  registration  by  the  vendor  of  the  con- 
veyance.(p)    Nor,  in  the  case  of  a  purchase  of  separate  pn  pH. 
lots  under  separate  parol  contracts,  does  part  performance  H^***^'*^ 
as  to  one  lot  set  up  the  agreement  as  to  another  lot.(5f)       tiwriou 

We  may  here  remark,  that  sales  by  auction,(r)  and  in  JSSfpJ^,^ 
bankruptcy,(*)  are  both  within  the  Statute  of  Frauds.        rowiy^;^ 

3rd.  Where  the  defendant,  by  his  answer,  admits  the  ni^lSi!^ 
parol  agreement  as  alleged  in  the  bill,  and  does  not  claim  Admiadoo 
the  benefit  of  the  statute.  Equity  will  decree  specific  per-  uwnt  b/de. 
formance  against  himself,  or,  if  he  die  before  decree,  J^^"*^ 
against  his  representatives  ]{t)[l]  so  if  he  admit  a  different 

(0  MiiTuly  V.  JoUiffe,  5  Myl.  &  Cr.  167, 176. 

(m)  Reynolds  v.  Wari'ng,  You.  346 ;  in  this  case  no  reference  appears 
to  have  been  asked  by  the  plaintiff. 

(n)  Sanderson  ▼.  Cockemumtk  Railway  Company,  11  Beav.  497. 

(o)  Backmaster  v.  Harrop,  13  Yes.  465 ;  the  particular  case  cannot  again 
arise,  the  duty  having,  as  is  well  known,  been  repealed. 

{p)  Hawkins  v.  Hdmes,  1  P.  Wms.  770. 

iq)  BuckmasUr  v.  Harropy  13  Yes.  456,  474. 

(r)  S.  C.  /  Blagden  v.  Bradbear,  12  Yes.  466. 

(j)  Ex  parte  CtUls,  3  Dea.  267,  Lord  Cottenham. 

(0  See  Attorney  General  v.  Day,  1  Yes.  221 ;  Sug.  150 ;  see  Parker  v. 
Smith,  1  Coll.  615. 

[1]  The  reason  for  this  decision,  is,  that  the  statute  is  designed  to  guard 
against  fraud  and  perjury ;  and  in  such  a  case,  there  can  be  no  danger  of, 
that  sort.  The  case  then,  is  taken  entirely  out  of  the  mischief  intended 
to  be  guarded  against  by  the  statute.  Another  reason  is,  that  the  agree- 
ment, although  originally  by  parol,  is  now,  in  part  evidenced  by  writ- 
ing under  the  signature  of  the  party  which  is  a  complete  compliance 
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agroeinent  from  that  alleged  in  the  bill,  the  plaintiff  nm^ 
amend  his  bill  and  fake  the  benefit  of  the  admission  ]{u) 
but,  in  any  case,  if  relying  on  the  admission,  he  is  bound 
by  its  tenns,  and  cannot  vary  them  by  parol  evidence  :{w} 
80,  if  the  defendant,  although  admitting  the  agreement, 
insist  upon  the  statute,  no  decree  can  be  made  against 
him  ;(ir)[2]  but  he  cannot,  after  hairing  admitted  and  sub- 

(«)  Lindsay  y.  Lynch,  2  Sch.  A,  Lef.  9. 
(w)  Fym  Y.  Blackbnm,  3  Yes.  34. 

{x)  BUi^l^Y.BradbeaT,\^YtR,4G6\  see  Moore  v.  Edwards,  4  Yea.  93; 
Cooth  Y,  Jackson,  6  Yes.  37;  Rawe  v.  Tud,  15  Yes  375. 

■■■■■■*  ■    M^^^WI       ■  ■  »  — I      ll»»  ■  —    ■■■-^  -■■^  ■ 

with  the  terms  of  the  atattte.  If  such  an  agreement  were  originaJly  by 
parol,  bat  it  was  afterwards  reduced  to  writing  by  the  parties,  no  one 
would  doubt  its  obligatory  force.  Indeed,  if  the  defendant  does  not  insist 
on  the  defence,  he  may  fairly  be  deemed  to  waiire  it.  See  S  Story's  Eq. 
Juris.-  sec.  755. 

[3J  Upon  this  question,  there  has  been  considerable  difference  of  opi- 
nion.   Lord  Macclesfield  expressly  decreed  a  specific  performance,  where 
the  parol  agreement  was  confessed  by  the  answer,  and  the  statute  of  frauds 
Was  insisted  on  as  a  defence;  and  Lord  Hardwlcke  appears  to  have  en- 
tertained the  same  opinion.    "  But  later  judges  "  says  Story,  3  Story's  Eq. 
Juris,  sec.  757;  "have  expressed  a  strong  dissatisfaction,  with  this  opi- 
nion ;  and  it  my  now  be  deemed  to  be  entirely  overruled,  and  the  doctrine 
firmly  established,  that  even  where  the  answer  confesses  the  parol  agree- 
ment, if  it  insists,  by  way  of  defence,  upon  the  protection  of  the  statute, 
the  defence  most  prevail,  as  a  competent  bar.    This  doctrine  seems  con- 
formable to  the  true  intent  and  objects  of  the  statute;  for  it  is  difiicult  to 
perceive  how  a  party  can  be  legally  bound  by  a  contract  which  the  sta- 
tute declares  to  be  invalid,  when  the  party  insists  upon  the  objection,  and 
does  not  submit  to  waive  it.    It  has  been  forcibly  said,  by  a  great  judge 
in  equity,  that  it  is  immaterial  what  admissions  are  made  by  a  defendant, 
who  insist  upon  the  benefit  of  the  statute ;  for  he  throws  it  upon  the  plain- 
tiff to  show,  a  complete  written  agreement ;  and  it  can  be  no  more  thrown 
upon  the  defendant  to  supply  defects  in  the  agreement,  than  to  supply  the 
want  of  an  agreement    The  same  doctrine,  seems  now  fully  recognized 
.■  in  America." 

In  Pennsylvania,  it  seems  to  be  the  settled  rule,  that  although  the  de- 
fendant answer,  and  admit  the  agreement,  as  stated  in  the  bill,  he  may 
Nevertheless  protect  himself  against  the  performance  of  it,  by  pleading 
/fie  statute.  Tkomfson  v.  Tiod,  1  Peters'  Rep.  388.  In  South  Carolina, 
Che  contrary  rule  has  been  adopted.  SmUk  v.  Brailsford^  1  Des.  350.  On 
'a  bill  for  a  specific  performance  of  a  parol  agreement,  for  the  sale  of 
lands,  in  a  case  not  tinctured  with  fraud,  if  the  defendant  chooses  to 
avail  himself  of  the  statute,  he  need  not,  by  his  answer,  admit,  or  deny 
the  agreement,  the  law  having  declared  it  void.  Oivens  v.  Colder,  2  Des. 
171,  190;  ArgenbrigU  v.  CampbeU,  3  Hen.  &  Munf.  144,  153,  ICO,  ICI  ; 
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niitted  to  perform  the  agreement,  claim  the  benefit  of  (he  ch.  xvm. 
statute  by  his  answer  to  the  amended  bill:(y)  nor  can  he 
unite  a  *plea  of  the  statute  with  any  other  defence  by  [M83] 
answer  :(z)  in  a  late  case,  it  appears  to  have  been  held 
byT.  C.  K.  Bruce^  that  the  defendant,  denying  the  agree* 
ment,  but  omitting  to  claim  the  benefit  of  the  statute  by 
his  answer,  was  not  entitled  to  avail  himself  of  it.(a)[l] 

The  plaintiff,  as  a  general  rule,  if  suing  on  a  written  PurehaMr 
contract  is  bound  by  its  terms,  and  cannot,  upon  the  g^JJi^JJig 
ground  of  fraud,  surprise,  or  mistake,  seek  to  vary,  add  {J'J**JJ3tSr 
to,  or  explain  its  contents :(6)  except,  perhaps,  where  the  f^SSiy%!^ 
fraud  consists  in  a  refusal  to  accede  to  a  promised  varia-  '******" 
tion  upon  the  faith  of  which  the  plaintiff  entered  into  a 
written  agreement  ;(c)  or  in  a  fraudulent  preparation  or 
alteration  of  the  agreement  so  as  to  make  it  inconsistent 
with  the  real  intention  of  the  parties,  and  with  the  under- 
standing of  the  plaintiff  at  the  time  he  executed  it ;  or 
where,  b^  mistake,  an  agreement  not  expressing  the  real 
intention  of  the  parties,  is  entered  into,  and  the  mistake 
is  admitted  by  the  answer,  or,  not  being  denied  by  the 
answer,  is  proved  by  unexceptionable  evidence.(cl)    A  qjjjj™| 

(y)  Spwrrier  v.  PUzgerald,  6  Ves.  548. 

(z)  Cootk  V.  Jackson,  6  Ves.  12. 

(a)  Skvnner  v.  J^D<maUy  3  De  G.  &  S.  965. 

(6)  Marquis  of  Townshend  v.  Slangroamj  6  Ves.  3SS ;  Clowes  v.  Uiggiiy-' 
son,,  1  Ves.  &.  B.  534. 

(c)  Pember  v.  Markers,  1  Bro.  C.  C.  53,  54 ;  Sag.  188  •,  but  see  Clariee 
V.  Grant,  14  Ves.  519,  535,  et  quart. 

{d)  See  note  to  Pym  v.  Blackburn^  3  Ves.  38,  and  pases  as  to  fraud  there 
cited ;  Lord  Thurlow's  judgment  in  Lord  Jmham  y.  CkUd,  1  Bro.  C.  C. 
94 ;  Lord  Eldon's  remarks,  6  Ves.  339 ;  Sir  John  Leach's  argument  as 

■  — ■  ■       ■■■        ■       .^ 

Grant  v.  CraigmiUs,  1  Bibb,  203.  In  Virginia  it  has  been  determined, 
that  if  the  defendant  by  his  answer  admit  that  certain  goods  were  to  be 
charged  to  him,  upon  certain  conditions  there  being  no  other  evidence  in 
the  case,  such  admission  ought  to  be  the  rule  by  which  the  charge  should 
be  regulated.    Kerr  v.  Love,  1  Wash.  Rep.  173. 

[1]  It  has  been  held  in  Kentucky,  that  although  the  defendant  omit  to 
plead  the  statute  of  frauds,  a  specific  performance  wiU  not  be  decreed, 
unless  he  confess  the  agreement.  FouiUr  v.  Lewis,  3  Marsh.  Rep.  445. 
The  contract  admitted  by  the  answer,  or  proved  by  the  evidence  must  not 
essentially  vaiy  from  the  contract  set  forth  in  the  bill ;  unless  they  cor- 
respond, a  specific  performance  will  not  be  decreed.  Bc^rris  v.  Kniekef- 
backer,  5  Wend.  638. 
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ch.xvin.  stibsequent  parol  variation  cannot  be  enforced  by  the 
plaintiff,(e)  unless  (here  has  been  such  apart  performance 


▼wlatlon 
can  only  be 
•nforeed  if 
nan  per- 
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of  the  varied  agreement  as  would  support  a  decree  in  the 
case  of  an  original  independent  agreement ;(/}  or,  (*it  is 
conceiFed)  unless  the  defendant  by  his  answer  admit  the 
variation  and  do  not  insist  on  the  Statute.[l] 

(8.)  As  to  grounds  of  defence  negativing  plaintiff  ^s  right 
to  specific  performance  except  with  a  variation  of  the 
original  written  agreement ;  viz.^  fraud — fnistake-^— 
misrepresentation — unfulfilled  promise — parol  varia- 
tion^ ^c. 

On  the  other  hand,  it  is  quite  competent  for  the  defend- 
ant to  set  up  a  variation  from  the  written  contract;  and 
it  will  depend  on  the  particular  circumstances  of  each 
case  whether  that  is  to  defeat  the  plaintiff's  title  to  have 

coaael  for  the  defendant,  in  Woollam  v.  Heam,  7  Ve^  215  j  and  the  judg- 
ment in  AUamqf  €hneral  v.  SUwell^  1  Yoa.  &>  C.  Ekch.  583 ;  as  to  admit- 
ting evidence  in  explanation  of  particular  expressions,  vide  supra,  p.  451, 
etseq. 

(/)  Robsifn  V.  ColUns,  7  Ves.  130,  133. 

(/)  See  Van  v.  Corpe,  3  Myl.  Sl  K.  269,  277 ;  and  Sug.  170. 


[1]  The  rectifying  and  reforming,  solemn  written  contracts,  is  a  power 
which,  by  general  chancery  jurisdiction,  is  exercised  very  sparingly,  and 
only  upon  the  clearest  and  most  satisfactory  proof  of  the  intention  of  the 
parties.  United  States  v.  Munroe,  5  Mason  477  \  1  Pet.  13 ;  22  Pick.  69  ; 
Lyman  v.  United  Ins,  Co.,  2  John.  Ch.  Rep.  630.  On  bills  for  a  specific 
performance  of  an  agreement  in  writing,  the  defendant  has  sometimes 
been  admitted  to  show,  by  parol  proofs  a  mistake  in  such  agreement,  and 
by  that  means,  to  destroy  the  equity  of  the  bill.  The  relief  on  such  bills 
is  said  to  rest  in  discretion,  and  if  the  defendant  can  show  surprise  or  mis- 
take it  makes  the  special  performance  of  such  an  agreement  unjust. 
There  are  cases  also,  in  which  the  object  of  the  parol  proof,  is  to  correct 
mistakes  in  bonds,  deeds  of  settlement,  mortgages,  and  generally,  in  all 
contracts  and  agreements,  and  where  the  proof  is  introduced,  to  aid  the 
plaintiff  in  his  bill,  as  well  as  to  aid  the  defendant  in  his  defence.  Whe- 
ther such  proof  be  admissible  on  the  part  of  a  plaintiff  who  seeks  specific 
performance  of  an  agreement  in  writing,  and  at  the  same  time  seeks  to 
vary  it  by  parol  proof,  has  been  questioned.  See  Boyd  v.  M*Lean,  1  John. 
Ch.  Rep.  582;  Marks  v.  PeU,  1  ib.  598,599;  Washlmme  v.  MerriUs,  1 
Day's  Cas.  in  Error,  139 ;  Comstockv.  Hadlyme]S  Conn.  854;  Nelson  v. 
Oldfield,  2  Vem.  76 ;  Jackson  v.  Kniffen,  2  Johns.  Rep.  31 ;  Stevens  v. 
Vancleve,4  Wash.  C.  C.  Rep.  265;  Chappelv.  Avery,  6  Conn.  Rep.  34 ; 
Farrer  v.  Ayers,  5  Pick.  407 ;  Richards  v.  Dutch,  8  Mass.  506,  515 ;  Read- 
ing V.  Weston,  8  Conn.  117 ;  Flint  v.  Sheldon,  13  Mass.  Rep.  443. 
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a  specific  performance,  or  whether  the  court  will  perforin 
the  contract,  taking  care  that  the  subje^^t  matter  of  this 
parol  agreement  or  understanding  is  also  carried  into 
effect ;  so  that  all  parties  may  have  the  benefit  of  what^ 
they  contracted  for.(§*) 

The  admissibility  of  parol  evidence  by  way  of  defence  i^%^^^ 
to  a  bill  for  specific  performance  of  a  written  agreement,  Jif *«!?»■ 
in  its  literal  unvaried  terms,  may  be  conveniently  con- ?^cifi2  per- 
sidered  with  reference  to  four  classes  of  cases ;  viz.  M^uh?' 

1st.  Cases  where  the  defence  is,  that  by  fraud,  or  mis-  ^ 
take,  the  written  agreement  is,  in  terms^  different  from  or  mjatake 
that  which  the  defendant  supposed  it  to  be,  when  hepxe-  ***™^^®' 
cuted  it ;  this,  if  proved,  will  negative  the  plaintiff's  right 
to  specific  performance  except  with  the  variation.(A)[l] 

2nd.  Cases  where  the  defence  is,  that  by  fraud,  mistake,  ^nnS^wiM^ 
or  surprise,  the  defendant  executed  the  written  agreement  ^?DdSt 
*under  a  reasonable  misapprehension  as  to  its  effect  as  £^t  to  enter 
between  himself  and  the  plaintiff  ;(i)[2]  here,  also,  the  "  p^5] 

{g)  Per  Lord  Cottenham,  Cr.  &  Ph.  62. 

(A)  See  Joynes  v.  SUUham,  3  Atk.  388 ;  WooUam  v.  Heam,  7  Ves.  211 ; 
Sug.  157 )  Marquis  of  Townshend  v.  Stangroom,  6  Yes.  328 ;  RaTiisboU&ni 
V.  Gosden^  1  Ves.  &  B.  165  j  Garrard  v.  Grinlingf2  Sw.  244;  Ginan  v. 
Cooke,  1  Sch.  &>  L.  38, 39 ;  Humphries  v.  Home,  3  Ha.  277 ;  but  mistake, 
if  relied  on,  must  be  clearly  proved ;  Clay  v.  Rufford,  14  Jur.  803,  V.  C. 
W. ;  and  see  Alvanley  v.  Kinnaird,  2  Mac.  &»  6.  1. 

(t)  But  his  mistake  as  to  the  use  which  he  might  make  of  it,  is  unim- 
portant, see  Mildmay  v.  Hungerford^  2  Vem.  243. 

[1]  Parol  evidence  is  admissible  to  prove  that  througii  the  mistake  of 
the  scrivener,  a  clause  intended  by  the  parties  to  be  in  an  agreement  for 
the  sale  of  land,  was  omitted.  Oon^  v.  Sterner,  2  Wheat.  Rep.  75.  It 
may  be  laid  down  as  settled  law,  that  parol  evidence  is  admissible  in  cases 
of  fraud,  and  of  plain  mistake  in  drawing  a  writing.  Christ  v.  Deffeback, 
1  Serg.  &  Rawle,  Rep.  465.  Per  Tilghman,  Ch.  J.  In  South  Carolina, 
it  has  been  decided  that  the  scrivener  who  drew  articles  of  a  marriage 
settlement,  could  not  be  allowed  to  testify  that  the  object  or  intention  of 
the  deed  was  different  from  that  which  appeared  on  its  face.  Dupree  v. 
AT  Donald,  4  Des.  209.  See  GiUespie  v.  Moon,  2  John.  Ch.  Rep.  585; 
Chapman  v.  Allan,  Kirby  Rep.  399 ;  Elmore  v.  Austin,  2  Root,  415 ;  Wash- 
bum  V.  Merrill,  1  Day,  139;  Watson  v.  Packhurst,  1  Root,  404;  Cook  v. 
Paston,  2  Root,  78. 

[2]  It  is  no  bar  to  a  specific  performance,  that  the  conveyance  will  not 
have  the  operation  which  the  vendor  thought  it  would.  Hence  where,  in 
the  case  cited  in  the  text,  a  tenant  for  life,  purchased  the  reversloUi  in  the 
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ch.  xvm.  court  will  refuse  tp  make  a  decree  according  to  the  literal 

piheSdJSr'  ^^^^  ^^  strict,  construction  of  the  agreement.     Thua^ 

kB9ff%m.^      where  the  terms' of  the  agreement  have  been  ambiguous, 

^.    '  so  that,  adopting  one  construction,  they  may  reasonably 

'  be  supp6sed  to  have  an  effect  which  the  defendant  did  not 

contemplate,  the  court  has,  upon  that  ground  only,  refused 

to  enforce  it  ;(Ar)  and  this,  even  where  the  defendant  him- 

self  was  the  author  of  the  ambiguity,  and  the  plaintiff 

certainly  supposed  himself  to  be  buying  all  he  claimed ;(/) 

«  the  principle  is,  that  it  is^  against  conscience  for  a  man  to 

take  advantage  of  the  plain  mistake  of  another ;  or,  at 

least,  that  a  Court  of  Equity  will  not  assist  him  in  doing 

•butnot  in«re  so  :  *but  the  mere  existence  of  circumstances  at  the  date 

sutpicion  of 

fnad.         of  the  contract  which  might  easily  have  led  to  fraud,  and 

the  want  of  any  professional  adviser  on  the  part  of  the 

defendant,  have  been  held  insufficient  to  negative  the  right 

to  specific  performance, — no  fraud  being  shown.(m) 

3rdi7.-vi8.      Srd.  Cases  where  the  defendant  has  obtained  the  like 

liJi'  or  un-    protcctiou,  whou  he  has  executed  the  agreement,  knowing 

^^r  d '  ^^^  tefi^s  and  understanding  its  effect,  but  relying  upon 

So^iS?.'   s^D^®  misrepresentalion(n)  by  the  plaintiff,  or  upon  some 

'stipulation  upon  his  part,  which  goes  to  vary  the  written 

(A:)  Calverley  v.  WUliatoSt  I  Ves.  jun.  210 ;  Higginson  v.  Cloves^  15 
Ves.  516 ;  Clowes  v.  Higginson,  1  Ves.  &  B.  524 ;  V.  C.  Wigram*s  judg- 
ment in  Manser  v.  Back,  6  Ha.  447 ;  and  see  Alvanley  y.  Kinnaird,  2 
Mac.  &  G.  8.  In  Jenkinson  v.  Pepys,  cited  6  Ves.  330,  the  evidence  ap- 
pears, in  fact,  to  have  been  offered  on  behalf  of  the  plaintiff  instead  of 
the  defendant :  see  6  Ha.  447. 

(I)  Neap  V.  Abbott,  1  C.  P.  Coop.  333  ;  Manser  v.  Back,  vbi  sufra.  As 
to  alteration  of  an  agreement,  vide  supra,  p.  108,  and  cases  cited :  see, 
also,  a  case  of  Tioentyjnen  v.  Barnes,  12  Jur.  743,  V.  C.  E.  B.,  where  a 
plaintiff  alleged  that  the  agreement  had  been  altered  by  chemical  agency, 
and  moved  that  the  paper  might  be  subjected  to  chemical  tests ;  but  the 
court  refused  the  application. 

(jfi)  LigUfooi  r.  Heron,  3  Y.  &  C.  586. 

(»)  See  Buxionv.  Lister,  3  Alk.  386 ;  7  Ves.  219  j  supra,  Ch.  III.  p.  39, 
et  seq.,  and  62  et  seq. 

hope  of  extinguishing  contingent  remainders  and  afterwards  finding  that 
the  conveyance  would  not  affect  the  remainders,  brought  a  bill  to  be  re- 
lieved against  the  security,  which  he  had  given  for  the  purchase-money; 
the  court  gave  him  his  option,  either  to  pay  the  principal,  interest,  and 
costs,  or  to  have  his  bill  dismissed  with  costs. 
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agreement,  but  which  he  refuses  to  fulfil:  e.  g*.,  a  parol  ch-  xviil  *■ 
promise  to  vary  the  terms  of  the  written  agreement  has  JiVefiiJcu™ 
been  admitted  as  a  defence  to  a  bill  seeking  its  specific 
performance  ;(o)  and  the  same  decision  has  been  come  to 
in  the  case  of  a  parol  promise  by  the  auctioneer,  on  behalf 
of  the  vendor,  to  allow  compensation  for  a  deficiency  in 
quantity ;  the  right  to  which  was  in  effect  negatived  by 
the  particulars.(/>)[l] 

(o)  Clarke  V.  Grant,  14  Ves.  519}  MUkUtkwait  v,  NigUingale,  12  Jar. 
638,  R. 

(p)  WiTichv.  Winchester,  1  Ves.  &B.  375,378;  and  see  Sir  E.  Sugden's 
remarks,  p.  160,  upon  Sir  Thomas  Plumer's  remarks  in  Clowes  v,  Hlggin- 
son,  1  Ves.  &.  B.  526. 

^-^— • ■!■  L  ■■  -  -  -  J.  . 

I 

f  1]  In  the  case  of  Clowes  v.  Higginson,  which  is  here  referred  to,  an  es- 
tate was  sold  in  lots,  and  at  the  end  of  some  of  the  lots  only,  it  was  stated 
that  the  timber  was  to  be  taken  at  a  valuation,  but  there  was  a  general 
condition  that  the  timber  should  be  paid  for ;  the  seller's  bill  for  a  specific 
performance  requiring  the  purchaser  of  several  lots  to  pay  for  all  the 
timber,  was  dismissed,  and  parol  evidence  of  the  declaration  of  the  auc- 
tioneer that  the  timber  on  all  the  lots  was  to  be  paid  for,  was  of  course'' 
rejected.  But  the  Master  of  the  Rolls  said  he  desired  not  to  be  understood 
as  delivering  any  opinion  whether,  supposing  these  plaintiffs  had  been  ' 
defendants,  the  evidence  would,  or  would  not,  be  admissible,  but  his  'opi-  #       ^ 

nion  was,  that  clearly,  upon  the  part  of  a  plaintiff  seeking  performance,      «       '    ..- ' 
it  could  not  be  received.    The  purchaser  then  filed  a  bill  against^ the  \  a* 

seller,  for  a  specific  performance,  according  to  his  construction  that  he  < 

was  to  pay  for  the  timber  on  the  lots  only  to  which  a  stipulation  to  that 
effect  was  added.  The  seller,  as  defendant,  offered  parol  evidence  of  the 
declaration  by  the  auctioneer.    The  vice  chancellor  agreed  that  fratld  • 

would  let  in  the  evidence  as  a  defence.  He  added,  that  upon  clear  evi- 
deuce  of  mistake  or  surprise,  that  the  parties  did  not  understand  each  ^         -* 

other,  it  is  introduced,  not  to  explain  or  alter  the  agreement,  but,  consis-    ' 
tently  with  its  terms,  to  show  circumstances  of  mistake  or  surprise,  mak- 
ing a  specific  performance,  as  in  the  case  of  fraud,  unjust,  and  therefore  .       v 
not  conformable  to  the  principles  upon  which  a  court  of  equity  exercises    ■  ^ 
this  jurisdiction.    There  was  however,  considerable  difficulty  in  the  ap-       •     -  - 
plication  of  evidence  under  this  head,  calling  for  great  caution,  particu- 
larly upon  sales  by  auction,  lest,  under  this  idea  of  introducing  evidence 
of  mistake,  the  rule  should  be  relaxed,  by  letting  it  in  to  explain,  alter, 
contradict,  and  in  effect,  get  rid  of  a  written  agreement.    In  sales  by  auc- 
tion, the  real  object,  he  said,  of  introducing  declarations  by  auctioneers, 
or  other  persons,  is  to  explain,  alter,  or  contradict  the  written  agreement ; 
in  effect,  to  substitute  another  contract ;  and,  independent  of  authority,  he 
should  be  much  disposed  to  reject  such  declarations,  as  open  to  all  the 
mischief  against  which  the  statute  was  directed,  and  also  violating  the 
rule  of  law  which  prevailed  previously,  whether  offered  by  a  plaintiff  seek- 
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ch.  xvm.      However,  where  A.  agreed  to  purchase  Black  Acre  of 
cvMim  r.    B.,  and  B.  by  the  same  iastrutnent  agreed  to  purchase 

ing  a  perforvuince  or  by  a  defendarU  to  get  rid  of  the  contract — a  distinction 
which  it  was  difficalt  to  adopt,  where  the  evidence  is  introdaced  to  show 
that  the  writing  purporting  to  be  a  contract,  is  not  the  contract ;  that  there 
is  no  contract  between  them,  if  that  which  was  proved  by  parol,  did  not 
make  a  part  of  it.  That  does  not  depend  upon  the  principle  on  which  a 
defendant  is  permitted  to  show  fraud,  mistake,  or  surprise,  collateral  to, 
and  independent  of  the  written  contract,  the  object  in  the  other  case  being 
to  get  rid  of  the  contract,  by  explaining  it  away.  He  did  not  recollect 
any  instance,  that  evidence  offered  in  that  view  had  been  received,  but 
there  were  cases,  in  which  it  had  been  rejected.  But  no  authority  having 
decided  that  evidence  could  be  received  except  upon  one  of  the  grounds  of 
fraud,  mistake,  or  surprise,  and  the  declarations  in  this  case,  being  offered 
where  the  parties  had  contracted  in  writing,  upon  a  subject  distinctly  ad- 
,  verted  to,  in  their  written  contract,  which  made  a  provision  for  it,  the  evi- 
dence of  these  declarations,  he  said,  must  be  rejected,  because  there  was 
no  fraud,  mistake,  or  surprise,  and  the  evidence  was  offered  to  contradict, 
explain,  or  vary,  the  written  contract.  "  This  judgment,"  says  Sugden 
(1  Sug.  on  Vend.  p.  164, 165)  "  does  not  seem  to  be  warranted  by  the  prin- 
ciples of  the  court.  It  is  manifest  that  the  learned  judge  was  disposed  to 
overrule  the  settled  distinction.  It  is  not  necessary,  in  order  to  render  the 
evidence  admissible,  that  its  object  should  be  to  show  fraud,  mistake,  or 
surprise,  collateral  to,  or  independent  of  the  written  contract,  although  that 
usually,  is  its  tendency  j  but  the  evidence  is  admissible  where,  by  way  of 
«  defence,  the  object  is  to  get  rid  of  the  contract,  by  showing  that  it  is  not 

•      the  contract  really  entered  into  by  the  parties,  although  where,  even  as  a 
'  I   ^  deface;  the  evidence  is  used  to  show  that  the  terms  of  the  contract  are  not 

the  real  ones,  the  evidence,  when  admitted,  must  be  very  powerful  to  in- 
duce the  court  to  believe  that  the  terms  expressed  are  not  the  real  ones." 
In  the  case  of  Winch  v.  Winchester  cited  in  the  text,  lands,  which  upon 
admeasurement  did  not  contain  thirty-six  acres,  were  described  in  a  parti- 
cular, to  contain  forty-one  acres,  by  estimation,  were  the  same,  more  or 
less,  and  the  purchaser  in  answer  to  a  bill  for  a  specific  performance,  set 
up  parol  declarations  of  the  auctioneer  that  he  sold  it  for  forty-one  acres, 
and  if  it  was  less,  an  abatement  should  be  made,  the  Master  of  the  Rolls 
admitted  the  evidence,  and  dismissed  the  bill,  because,  after  such  a  decla- 
ration made  by  the  auctioneer,  it  was  fraudulent  and  unfair  in  the  seller, 
to  insist  upon  the  execution  of  the  contract,  not  giving  the  defendant  the 
benefit  of  that  declaration.  And  yet  the  subject  was  distinctly  adverted  to 
in  the  written  contract,  and  indeed  the  provision  was  free  from  ambiguity, 
and  the  parol  evidence  contradicted  it ;  whereas,  in  CUmes  v.  Higginson 
there  was  an  ambiguity — two  statements  which  might  be  considered  at 
variance  with  each  other — which  the  parol  evidence  would  have  explain- 
ed. The  evidence,  it  is  submitted,  in  the  latter  case,  was  admissible  in 
equity  as  a  defence,  simply  on  the  ground  that  the  plaintiff  who  ought  to 
come  into  equity  with  clean  hands,  sought  to  commit  a  fraud  in  evading 
to  pay  for  the  timber,  although  the  auctioneer  declared  that  it  was  to  be 
paid  for. 
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White  Acre  of  A.,  and  no  title  could  be  shown  to  Black  ch.  xvni. 
Acre,  it  was  held  that,  in  a  suit  by  A.  for  specific  perform- 
ance  of  the  agreement  for  the  sale  of  White  Acre,  B.  could 
not,  as  a  defence,  show  that  the  performance  of  one  agree* 
ment  was  intended  to  be  conditional  on  the  performance 
of  the  other ;  that  the  intention  was  to  effect  an  exchanjge 
and  not  independent  sales :  Lord  Brougham^  C,  in  affirm- 
ing the  judgment  of  Sir  /.  Leach^  observed,  that  "  parol 
evidence  of  matter  collateral  to  the  agreement  might  be 
received,  but  no  evidence  of  vaaXXex  dehors  was  admissible 
to  alter  the  terms  and  substance  of  the  contract  '?\q)  upon 
which  Sir  E*  Sugden  observes,  that  the  evidence  was  in- 
admissible, "  not  because  it  was  not  to  enforce  a  collateral 
stipulation,  but  because  it  did  not  prove  that  by  fraud,  • 
mistake,  or  surprise,  the  agreement  did  not  state  the  al- 
leged real  contract,  viz.,  for  an  exchange  between  the  par- 
ties."(r)[2] 

The  meaning  of  the  above  extract  from  the  judgment 
of  *the  late  Chancellor,  is,  perhaps,  not  very  obvious  ;  it  [*487] 
meant  to  intimate  that  the  non-fulfilment  of  a  stipulation 
upon  a  point  collateral  to  the  written  agreement,  and  not 
inconsistent  with  such  agreement,  nor  shown  to  have 
formed  any  special  inducement  to  its  execution,  is  a  good 

{q)  Croome  v.  Lediardy  2  Myl.  &  K.  251,  see  260 ;  and  see  Lloyd  v. 
Lloyd,  2  Myl.  &  Cr.  192. 
(r)  Sug.  161. 

[2]  Sugden  remarks,  "  The  decision  in  this  case  was  probably  well 
founded,  although  it  is  not  perhaps  altogether  placed  upon  true  grounds.  ' 
The  evidence,  it  is  submitted,  was  inadmissible,  not  because  it  was  not  to 
enforce  a  collateral  stipulation,  but  because  it  did  not  prove  that  by  fraud, 
mistake,  or  surprise,  the  agreement  did  not  state  the  alleged  real  contract, 
viz.,  for  an  exchange  between  the  parties.  The  defendant  was  an  attor- 
ney, and  fraud  was  not  alleged,  nor  indeed,  was  mistake  or  surprise,  for 
he  had  himself  prepared  the  agreement,  and  he  preferred  making  it  a  mu- 
tual contract  for  sale  and  purchase,  instead  of  an  exchange,  and  of  course, 
he  could  not  be  permitted  to  alter  its  character  by  parol  evidence  of  the 
mode  in  which  the  negotiation  was  conducted,  and  of  the  views  of  the  par- 
ties, in  order  to  avoid  the  consequences  which  attached  to  the  nature  of 
the  contract  which  the  parties,  with  their  eyes  open,  having  regard  to 
other  objects,  had  thought  it  proper  to  adopt.  It  seems  important  to  refer  ^ 
this  case  to  the  true  grounds  upon  which  it  is  to  be  supported,  in  order  to  ^ 
prevent  the  rule  from  being  misunderstood." 
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Parol  addi- 
tioQ  to  writ- 
taD  agree* 
ment,  when 
ioadmiaai- 
ble  aa  a 
defenca. 


Ramarka 
npoQ  the 


ch.  xvra.  (]jefence  ia  equity,  the  dictum  seems  of  questionable  au- 
thority ;  it  having  been  held  that  the  defendant  cannot  set 
up  an  additional  parol  stipulation,  {e.  g,y  as  to  the  time  for 
delivery  of  possession,)  which  was  agreed  upon  by  the 
parties  at  the  time  of  their  signing  the  written  contract. 

The  distinction  in  principle  between  such  cases  would 
seem  to  be  this  ;  in  the  one  case,  the  object  of  the  defence 
is,  not  to  invalidate  or  vary  the  written  agreement,  except 
80  far  as  such  effect  may  be  incidentally  produced  by 
proving  a  parol  agreement  relating  to  the  same  subject- 
matter  ;  and  this  is  contrary  to  the  statute :  in  the  other 
case,  the  object  of  the  defence  is,  to  directly  attack  the 
•  written  agreement  itself,  by  showing  that  it  was  executed 
^  under  mistake,  or  on  the  faith  of  a  misrepresentation  by 


(j)  Omerod  v.  Hardman,  5  Yes.  7*22,  730;  and  see  Sag.  163,  etseq.^  and 
187. 


•  f 


^1]  In  this  case  the  vendor  filed  a  bill  for  a  specific  performance.  It 
was  not  mentioned  in  the  written  agreement,  at  what  time  the  purchaser 
was  to  take  possession  of  the  estate  *,  but  the  purchaser,  the  defendant,  of- 
fered parol  evidence  to  show  that  it  was,  at  the  same  time,  agreed,  though 
not  made  part  of  the  written  agreement,  that  he  should  be  let  into  posses- 
sion, at  a  stated  time ;  and  he  resisted  a  performance  of  the  agreement, 
on  the  ground  of  possession  not  having  been  delivered  to  him  according 
to  the  parol  agreement.  Mr.  Justice  Chambre  objected  to  the  evidence 
being  read.  He  said  that  it  was  urged  for  the  defendant,  that  evidence 
may  be  read  where  the  parol  agreement  is  not  inconsistent  with  the  writ- 
ten agreement.  This,  (that  is,  the  parol  agreement,  in  the  case  before 
him)  he  added,  was  to  further  the  written  agreement,  and  to  secure  what 
was,  through  carelessness  omitted  to  be  provided  for  in  the  written  agree- 
ment, viz.,  delivery  of  possession,  according  to  the  custom  of  the  country. 
Mr.  Baron  Graham  said,  that  the  parol  agreement  could  only  be  admitted 
where  the  written  agreement  was  not  drawn  according  to  the  intention  of 
the  parties  at  the  time.  You  cannot,  by  parol,  add  anything  to  what  was 
the  real  agreement  at  the  time,  after  that  has  been  correctly  reduced  into 
writing.  And  he  entirely  agreed  with  Mr.  Justice  Chambre,  that  the 
parol,  could  not  be  made  to  form  part  of  the  written  agreement. 

See  Jackson  v.  SiU^  11  Johns.  Rep.  201 ;  Sessions  v.  Barfieldy  2  Bay,  94 ; 
Dickerson  v.  Dickerson^  1  Car.  Law  Rep.  262;  SmUh  v.  WHliams^  1  Mur- 
phy, 426 ;  fif.  C,  1  Car.  Law  Rep.  263 ;  St/reator  v.  Jones,  1  Murphy,  449 ; 
Snyder  v.  Snyder ,  6  Binn.  483 ;  Stevens  v.  Cooper,  1  Johns.  Ch.  Rep.  425 ; 
Movau  V.  HaySj  1  Johns.  Ch.  Rep.  339 ;  Stockpole  v.  Arnold,  1 Y  Mass.  Rep. 
27 ;  PUzhngh  v.  Rwnyon,  8  Johns.  Rep.  292 ;  Thompson  v.  Ketcham,  8 
Johns.  Rep.  146. 
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the  Other  party,  or  of  a  promise  made  by  him,  and  which,  ch.  xvni. 
from  his  refusal  to  fulfil  it,  must  be  taken  to  have  been 
originally  fraudulent:  and  where  the  collateral  parol 
agreement  is  inconsistent  with  the  written  contract,  the 
conclusion  would  seem  to  be  almost  inevitable,  that  the 
latter  was  executed  by  the  party  favored  by  the  parol 
agreement,  either  under  a  mistake  as  to  the  contents  of 
the  written  contract,  or  under  a  reliance  on  the  good  faith 
of  the  other  party  in  performing  the  parol  variation :  and 
the  fact  of  the  point  being  provided  for  by  the  written 
contract,  would  seem  to  show,  that  the  parties  deemed  it 
important ;  whereas  the  contract  may  be  reasonably  pre- 
sumed of  a  parol  stipulation  upon  a  point  which  is  in  no 
way  provided  for  by  the  written  contract. 

*But  where  a  stipulation  is  omitted  from  the  written  r*4881 
agreement,  upon  the  supposition  that  it  is  illegal,  the  par-  ^?,U^r# 
ties  are  bound  by  such  omission.(^)  SSISSb!^ 


4th.  Cases  where  the  written  agreement  is  varied  by  ^f^"7®"^ 
parol  subsequently  to  its  execution :  in  which  cases  the  p"[*^^?'  . 
variation,  to  be  available  as  a  defence,  must  be  accom-  »^'™«^ 
panied  by  such  a  part  performance  as  would  enable  the 
Court  to  enforce  it  if  it  were  an  original  independent 
agreement  :(t<)  subject  nevertheless   to  the  doctrine  of 
equity  which  allows  parties,  by  their  acts,  to  vary  the  ori- 
ginal agreement  in  respect  of  matters*  relating  to  title  and 
the  time  for  completion. (t^)[l] 

(0  Lord  Irnham  v.  CAiW,  1  Bro.  C.  C.  92  j  see  6  Ves.  332 ;  Sug.  186. 
(tt)  See  Sug.  1 70 ;  Legal  v.  Miller,  2  Ves.  299 ;  Price  v.  Dyer,  17  Ves. 
356. 
(ic)  Sug.  170. 

[1]  The  resalt  of  the  authorities  as  to  a  parol  variation  seems  to  be : — 
Ist.  That  eyideuce  of  it,  is  inadmissible  at  law ;  2d.  That  in  equity,  the 
most  unequivocal  proof  of  it,  will  be  expected ;  3dly.  That,  if  it  be  proved 
to  the  satisfaction  of  the  court,  yet  it  cannot  be  used  as  a  defence  to  a  bill 
demanding  a  specific  performance  of  the  original  contract,  with  the  vari- 
ation introduced  by  parol,  unless  there  has  been  such  a  part  performance 
of  the  new  parol  agreement,  as  would  enable  the  court  to  grant  its  aid  in 
the  case  of  an  original  indepen<^nt  agreement,  and  then,  in  the  vlewof 
equity,  it  is  tantamount  to  a  written  agreement,  and  effect  will  be  given  to 
it,  either  in  favor  of  a  plaintiff  or  a  defendant.  iBut  some  variations,  not 
admitted  at  law,  for  example,  the  title  and  time,  equity  has  always,  ex- 
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ch  zvm. 

(9.)  As  to  grounds  of  defence  negativiTig  in  toto  plain' 
tiff^s  right  to  specific  performance  ;  viz.,  personal  in- 
capacity— nature  of  contract,  or  fraud,  ^c.  ^c,  attend- 
ing its  execution  ; — matters  relating  to  the  estate, — title 
— or  cofisideration — plaintiff  ^s  conduct,  ^c,  after  con- 
tract ; — election  of  other  remedy. 

^  wwch"'       ^®  ™^y  ^^^^  consider  those  grounds  of  defence  which, 
loto^pilm^**    assuming  the  existence  of  a  prim^  facie  valid  agreement, 
vcdfl?  p\^-  go  to  negative  in  toto  the  right  to  specific  performance ; 
lormADco.     ^^j  these  may,  perhaps,  be  conveniently  considered  under 
the  several  heads  of,  1st,  matters  relating  to  the  personal 
capacity  of  the  parties  to  contract ;  2nd,  matters  relating 
to  the  nature  of  the  agreement,  or  the  circumstances  under 
which  it  was  entered  into ;  3rd,  matters  relating  to  the 
"*  estate  contracted  for ;  4th,  matters  relating  to  the  title 

thereto ;  6lh,  matters  relating  to  the  consideration ;  and 
6th,  matters  relating  to  the  conduct  of  the  plaintiff  subse- 
quently to  the  date  of  the  agreement 
r*489]  •As  to  the  1st  of  the  above  heads. — Personal  incapacity 

afhwrpadPy  ou  the  part  of  the  defendant  to  enter  into  the  contract(T) 
^^ri?f del  is,  of  courso,  a  sufficient  defence  to  a  suit  for  specific  per- 
foixnance  ;  unless,  havmg  recovered  his  contractmg  capa- 
intoxicaUoD.  Q^^y,  he  has  confirmed  or  adopted  the  agreement.  We 
may  here  remark,  that  although  intoxication,  if  excessive, 
amounts  to  a  temporary  deprivation  of  reason,(y)  and  is 
a  good  defence,  although  the  party  may  not  have  been 
drawn  into  drink  by  the  p!aintiff,(2;)  yet  it  has  been  held 
that  the  mere  fact  of  the  defendant  having  partaken  freely 

(ir)  As  to  which,  vide  supra^  Ch.  I. 

(y)  See  Cooke  v.  Clayworthy  18  Ves.  12,  16  ;  Cragg  v.  Holme ^  ib.  14,  n. ; 
Nagle  V.  Baylor,  3  Dru.  &  War.  60. 
{z)  Malins  v.  JPVeeman,  2  Keen,  see  p.  34. 

ercising  its  peculiar  jurisdiction,  deemed  to  be  subjects  which  the  parties 
might  waive  by  their  acts.  And  even  where  part  of  the  subject  matter  of 
the  agreement  might  have  been  valid  by  sale  and  delivery,  and  an  agree- 
ment in  writing  was  not  requisite,  yelftf  the  agreement  be  entire,  it  must 
so  continue,  and  it  cannot  be  separated  or  altered  otherwise  than  by  wri- 
ting. 
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of  liquor  at  the  time  of  entering  into  the  contract^  is  not,  ch.  zvia 
in  the  absence  of  fraud,  or  of  evidence  that  he  was  with- 
out  the  full  understanding  and  knowledge  of  what  he  was 
doing,  a  reason  for  refusing  specific  perforQiance.(a)[l] 

{a)  Lighlfoot  v.  Beron,  3  You.  &  C.  586. 

[1]  "In  respect  to  dronkaicU,"  says  Story,  (1  Story's Eq.  Juris.,  s.  230 et 
seq.^)  "  although  it  is  regularly  true  that  drunkenness  does  not  extenuate 
any  act  or  offence  committed  by  any  person  against  the  laws,  but  rather 
aggravates  it ;  and  although,  in  stricftness  of  law,  the  drunkard  has  less 
ground  to  avoid  his  own  acts  and  contracts  than  any  other  non  cempag 
merUiSj  yet  courts  of  equity  will  relieve  against  acts  done,  and  contracts 
made  by  him  while  under  this  temporary  insanity,  where  they  are  pro- 
cured by  the  fraud  or  imposition  of  the  other  party.  For,  whatever  may 
bd  the  demerit  of  the  drunkard  himself,  the  other  party  has  not  the  slight- 
est ground  to  elaim  the  protection  of  courts  of  equity  against  his  own 
grossly  immoral  and  fraudulent  conduct.  But  to  set  aside  any  act  or  con- 
tract on  account  of  drunkenness,  it  is  not  sufficient  that  the  party  is  under 
undue  excitement  Arom  liquor.  It  must  rise  to  that  degree  which  may  be 
called  excessive  drunkenness,  where  the  party  is  utterly  deprived  of  the 
use  of  his  reason  and  understanding ;  for  in  such  a  case,  there  can,  in  no 
just  sense  be  said  to  be  a  serious  and  deliberate  consent  on  his  part ;  and 
without  this  no  contract,  or  other  act,  can,  or  ought  to  be  binding  by  the 
law  of  nature.  If  there  be  not  that  degree  of  excessive  drunkenness,  then 
courts  of  equity  will  not  interfere  at  all,  unless  there  has  been  some  con- 
trivance or  management  to  draw  the  party  intodnuki  or  some  unfair  ad- 
vantage taken  of  his  intoxication  to  obtain  an  unreasonable  bargain  or 
benefit  from  him.  For,  in  general,  courts  of  equity,  as  a  matter  of  public 
policy,  do  not  decline,  on  the  one  hand,  to  lend  their  assistance  to  a  per- 
son who  has  obtained  an  agreement,  or  deed  from  another,  in  a  state  of 
intoxication ;  and,  on  the  other  hand,  they  are  equally  unwilling  to  assist 
the  intoxicated  party  to  get  rid  of  his  agreement  or  deed,  merely  on  the 
ground  of  his  intoxication  at  the  time.  They  will  leave  the  parties  to 
their  ordinary  remedies  at  law,  unless  there  is  some  fraudulent  contri- 
vance, or  some  imposition  practiced.  It  is  upon,this  special  ground  that 
courts  of  equity  have  acted  in  cases  where  a  broader  principle  has  some- 
times been  supposed  to  have  been  upheld.  They  have,  indeed,  indirectly, 
by  refusing  relief,  sustained  agreements  which  have  been  fairly  entered  * 

into,  although  the  party  was  intoxicated  atthe  time.  And  especially  they 
have  refused  relief  where  the  agreement  was  to  settle  a  family  dispute, 
and  was,  in  itself,  reasonable.  But  they  have  not  gone  the  length  of  givt 
ing  a  positive  sanction  to  such  agreements,  so  entered  into,  by  enforcing^ 
them  against  the  party,  or  in  any  other  manner  than  by  refusing  to  inter- 
fere in  his  favor  against  them.  In  regard  to  drunkenness,  the  writers 
upon  natural  and  public  law  adopt  it,  as  a  general  principle,  that  con- 
tracts made  by  persons  in  liquor,  even  though  their  drunkenness  be  vo- 
luntary, are  utterly  void,  because  they  are  incapable  of  any  deliberate 
consent,  in  like  manner  as  persons  who  are  insane,  or  nan  compotes  men- 
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^^-  ^^'"-      Personal  incapacity  on  the  part  of  the  plaintiff  at  the 
peraon&i  la-  time  of  the  contract,  cannot,  it  is  conceived,  be  set  up  aa 

capacity    on  '  '  * 

[JflThow^fv  ^  defence  to  a  suit  for  specific  performance,  if  the  plainti|f 

aikfanca.     has  recovercd  his  capacity  at  the  time  of  filing  the  bill  or 

claim  ]{b)  but  the  existence  of  incapacity  at  the  time  of 

the  bill  or  claim  being  filed,  would  appear  to  be  a  good 

defence  :(c)  and,  at  any  time  during  its  existence,  the  con* 

tract,  it  is  conceived,  may  be  put  an  end  to  by  due  notice 

from  the  party  bound  ;(cQ  except  where  the  incapacity 

consists  in  infancy,  in  which  case  the  other  party  appears 

to  have  no  power  to  rescind  the  contract  ;{e)  but  the  infant 

cannot,  while  an  infuit,  enforce  the  contract  :(/)[2]  a  con- 

/  tract  by  husband  and  wife  for  the  sale  of  the  wife's  estate, 

[M90]      "^may  also,  perhaps,  be  considered  an  exceptional  case ; 

'  that  is,  if  the  purchaser,  at  the  date  of  the  contract,  be 

aware  that  the  property  belongs  to  the  wife.(g') 

2(t^Mattera  !    As  to  the  2nd  of  the  above  heads. — Where  the  contract 

the  cootraet,  has  becu  entered  into  for  an  illegal  purpose,  whether  the 

{b)  Clayton  v.  Aikdovm^  9  Yin.  Abr.  393, 394 ;  and  see  cases  cited,  infrat 
as  to  mutuality. 

(c)  Flight  V.  BoUandj  4  Russ.  298. 

(d)  See,  and  consider,  Martin  v.  Mitchell,  2  Jac.  &>  W.  438. 

(«)  See  Chambers  on  Infancy,  442;  Shannon  v.  BradstreH,  1  Sch.  &.LeC 
58;  SrMihY.Bowin,\U(A,2S>, 
(/)  Flight  V.  BoUandy  4  Russ.  298. 
(g)  See  2  Y.  &;  C.  C.  C.  62. 

lis.  The  rule  is  so  laid  down  by  Heineccius  and  Puffendorf.  It  is  adopt- 
ed by  Pothier,  one  of  the  purest  of  jurists,  as  an  axiom  which  requires  no 
illustration.  Heineccius,  in  discussing  the  subject,  has  made  some  sen- 
sible observations.  "  Either,"  says  he,  "  the  drunkenness  of  the  party 
entering  iuto  a  contract,  is  excessive,  or  moderate.  If  moderate,  and  it 
did  not  quite  so  much  obscure  his  imderstanding  as  that  he  was  ignorant 
^  with  whom,  or  for  what  he  had  contracted,  the  contract  ought  to  bind 

him.    But  if  his  drunkenness  was  excessive,  that  could  not  fail  to  be  per« 

■ 

ceived ;  ftnd,  therefore,  the  patty  dealing  with  him  must  have  been  en- 
^  gaged  in  &  manifest  fraud ;  or,  at  least  he  ought  to  impute  it  to  his  own 

fAilt  that  he  had  dealt  with  a  person  in  such  a  situation.  The  Scottish 
]«Lw  seems  to  have  adopted  this  distinction ;  for,  by  that  law,  persons  in  a 
state  of  absolute  drunkenness,  and  consequently  deprived  of  reason,  can- 
not bind  themselves  by  any  contracts.  But  a  lesser  degree  of  drunken- 
ness, which  only  darkens  reason,  has  not  the  effect  of  annulling  con- 
tracts." 
[2]  The  reason  for  this  is,  that  there  is  no  mutuality. 
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»  same  be  expresaljr  prohibited  or  be  merely  the  subject  of  ^'  ^^'"- 

•  a  statutory  penalty,  equity  will  refuse  to  enforce  it.(A)[l]  fautVT*"*" 

[  although  it  appears  that  if  a  legal  agreeoMnt  be  intended 

'  in  all  events  to  be  exQPUted  according  to  its  term9)  it  will 

I  not  necessarily  be  avoided  by  a  collateral  parol  stipnia- 

tion  for  something  not  malum  in  se  but  merely  prohibit- 
ed :(i)  so,  also,  if  the  contract  be  in  contravention  of  the 
*        rights  of  a  third  party,(i-)  equity  will  refuse  to  interfere ; 
as  where  it  derogates  from  a  previous  voluntary  settle- 
I  ment  by  the  plaintiff  vendor :(/)  so,  also,  if  the  enforce- 

ment of  the  contract  would  be  against  public  policy,  as  '"p**^**^* 
where  it  originated  in  the  improper  disclosure  of  evidence 
taken  in  a  chancery  suit  :(m)  so,  also,  if  the  completion  of 


Breach  of 
trust. 


the  contract  would  amount  to  a  breach  of  trust  ;(n)  even 

by  reason  of  any  'stipulation  collateral  to  the  mere  agree-      [M91] 

ment  for  sale ;  as  where  it  was  agreed  that  the  purchaser 

(A)  See  Thomson  Y.  T%mso%f  7  Ves.  470 ;  Knawles  r.  Houghton^  U  Vest 
168 ;  De  Begnis  v.  ArmxsUad,  10  Bing.  107 ;  Ewing  v.  Osbaldiston,  2  Myl. 
&>  Cr.  53, 85 ;  Gas  Light  Company  v.  Turner ,  8  Sco.  609 ;  and  see  Tomlin- 
son  V.  Manchester  and  Birmingham  Railway  Company ^  2  Rail.  Ca.  104  ; 
Riitckie  Y.  Smith,  6  C.  B.  469 ;  see,  as  to  the  differeBce  between  enforcing  an 
illegal  contract  and  asserting  tiUe  to  money  wkich  has  arisen  from  it,  Sharp 
Y.  T\vylori  2 Phill.  801.  As  to  champerty,  vide  supra,  p.  Ill,  e^  seq,  *,  and 
see  Cook  v.  ruid,  14  Jur.  951. 

(i)  See  Carolan  y.  Brabazon,  3  J.  &  L.  200. 

(k)  See  Harnett  y.  Yeilding^  2  Sch.  &  Lef.  549, 554 ;  and  see,  and  consi- 
der Peacock  v.  Penson,  1 1  Beav.  355.  ^ 

(Z)  SnUtk  Y.  Garland,  2  Mer.  123 ;  Johnson  v.  Legard,  Tarn.  &>  Russ. 
281. 

(m)  Cooth  V.  Jackson,  6  Ves.  12, 30. 

(n)  Mortlock  v.  BuUer,  10  Ves.  292 ;  Ord  v.  Noel,  5  Mad.  438 ;  and  see 
other^cases  cited,  Sag.  240 ;  also  Baylies  v.  Baylies,  1  Coll.  546 ;  Bellringer 
y.  Blagrave,  1  De  G.  &  S.  66 ;   White  v.  CuMon,  8  CI.  &  F.  766 :  we  have 

seenthatanagreementgiving  A.  a  right  of  pre-emption  over  B.'s  estate,  itt  '        ^ 

consideration  of  A.  not  opposing  B.  on  a  sale  by  auction  of  other  property' 

is  not  illegal ;  GaUon  v.  Emuss,  1  Coll.  243.  • 


• 


[3]  See  Hawnay  v.  Eve,  3  Cranch,  242 ;  McDermed  y.  MCartJand,  Har- 
din,Rep.l8;  Hepburn  y.  Dunlop,  I  WheaX.  Rep.  119-,  1  Edw.  Ch.Rep.512; 
Dedham  Bank  v.  Chickering,  4  Pick.  314 ;  Armstrong  v.  TVfer,  11  Wheat. 
258 ;  BarOe  v.  NuU,  4  Peters  Rep.  184 ;  Perkins  v.  Savage,  15  Wend.  41S^, 
Bolt  V.  Rogers,  3  Wend.  157 ;  St.  John  v.  Benedict,  6  Johns.  Ch.  Rep.  Ill ; 
HerrickY.  Grow,  5  Wend.  579;  Bridgwater  y,  Brookfield,  3  Cowen299; 
Myers  v.  Hodges,  2  Watts,  38i ;  Nellis  v.  Clark,  20  Wend.  24. 


• 


• 
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^-  ^^'-  should,  oat  of  the  pprphase-mcney,  retain  a  debt  due  to 
MDmIt'^7  ^^^  f^^  the  selliag  trustee  ;(o)  «^  if  an  agreement  be 
^'^^  entered  into  by  an  agent,  the  amission  of  all  usual  and 
proper  stipulations  in  favor  of  his  pfincipal,(p)  m^y  be  a 
reason  for  refusing  specific  performance.  . 
Hardship.  So,  equity  has  refused  toeoforce  contracts  on  the  mere 
ground  of  their  hardship  as  against  the  defendants :  as 
where  one-half  the  purchase-money  would,  under  a  clause 
of  forfeiture  contained  in  the  will  of  a  prior  owner,  have 
gone  to  a  third  party  ;(9)[]]  or,  as  where  the  contract  pro- 
vided that  a  road  should  be  made  by  the  vendor  over  pro- 
perty retained  by  him,  and  it  appeared  the  making  of  the 
road  would  risk  the  forfeiture  of  the  lease  of  part  of  the 
estate  :(r)  so,  it  has  been  held,  that  a  mortgagor,  contract- 
ing to  grant  a  lease,  should  not  be  compelled  to  pay  off 
the  mortgage  in  order  to  enable  him  to  complete  the  con- 
tract :{s)  so,  where  a  tenant  for  life  who,  upon  the  settle- 
'ment  by  htm  of  lands  of  equal  value,  would  have  been 
absolutely  entitled  to  the  settled  estates,  contracted  to  sell 
them,  the  court  would  not  order  him  to  procure  and  settle 
other  lands,  and  so  acquire  a  title  :{t)  so,  where  the  trus- 
tees of  an  estate,  joined,  expressly  in  that  capacity,  with 
the  beneficial  owners,  in  a  contract  for  sale,  and  all  agreed 
to  exonerate  the  estate  from  any  incumbrances  which 

might  affect  it,  the  court  refused  to  enforce  this  agreement 

• 

(0)  Thompfon  v.  BlacksUme,  6  Beav.  470. 
(rt  Helsham  v.  Langley,  1  Y.  &  C.  C.  C.  175. 
( j)  Faine  v.  Brovm,  cited  2  Ves.  307. 
(r)  Peacock  v.  Penson,  11  Beav.  355. 
(5)  Costigan  v.  Ha^Oer,  2  Sch.  &  Let  160. 

(0  Hawd  V.  George,  1  Madd.  1 ;  and  see  SouthtoOl  v.  Nicholas,  eked 
^*      page  9,  n. 


• 


«  [1]  Where  a  man  was  entitled  to  a  small  estate  under  his  father's  will, 

given  on  condition  that  if  he  should  sell  it  in  twdhty-fire  years,  half  the 
purchase-money  should  go  to  his  brother ;  he  agreed,  in  writing,  to  sell  it, 
and  ailerwards  refused  to  carry  the  sale  into  execution,  pretending  to  have 
been  intoxicated  at  the  time.  A  bill  was  brought  against  him  to  compel 
a  specific  performance ;  and  Lord  Haidwicke  held  that,  without  the  oth- 
er circumstance,  the  hardship  alone  of  losing  half  the  purchase-money,  if 
carried  into  execution,  was  sufficient  to 'determine  the  discretion  of  the 
court  not  to  interfere,  but  leave  them  to  law.' 
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I  against  the  trustees,  when  it  seemed'  probable  that  the  in-  ^  ^^"^' 

If  cutftbrances  might,  and  perhaps  materially,  *exceed  the 

t  amount  of  purchase-money  :{u)  so,'  where  the  contract 

I  was  intended  by  both  parties  to  be  the  means  of  forward- 
ing a  common  object  which  ti ad  utterly  failed  before  the 

I  bill  was  filed,  the  court  refused  to  interfere. (tr) 
I  So,  equity  will  reflise  to  enforce  a  contract  which  was  Frand,  mii- 

'  »  11/  lake,  0UT- 

I  •  procured  by  fraud,  or  duress,(a7)  or  was  entered  into  under  p^'^JJJJ;' 

I  a  common  mistake,(y)  or,  in  many  cases,  a  mistake  only  mem?"***^" 

by  the  defendant  ]{z)  or  under  the  influence  of  surprise  ;(d) 
or  was  fouoded  on  a  fraudulent  or  materiftl  misrepresen- 
tation or  concealment  of  facts  by  the  plaintiff.(6) 

The  following  remarks  were,  in  a  recent  case,  made  by  ^Jj,^' 
Lord  Ijangdale,  M.  R,,  as  to  the  effect,  in  equity,  of  mis-  JJJJJ^pj^n. 
representation  on  the   part  of  the  plaintiff  :(c) — "  Oases  **'*^'*-    * 
have  frequently  occurred,  in  which,  upon  entering  into 
contracts,  misrepresentations  made  'by  one  party  have  not 
been,  in  any  degree,  relied  on  by  the  other  party.    If  the 
pscrty  to  whom  the  representations  were  made  himself  re- 
sorted to  the  proper  means  of  verification,  before  he  enter* 
ed  into  the  contract,  it  may  appear  that  he  relied  upon  the 
result  of  his  own  investigation  and  inquiry,  and  not  upon    - 
*the  representations  made  to  him  by  the  other  party :  or,  if     [MOS] 
the  means  of  investigation  and  verification  be  at  hand,  and 

(«)  Wedgtoood  V.  Adams,  6  Bear.  600 ;  and  see,  as  to  hardship,  Talbot  y. 
Pordy  13  Sim,  173  j  Hemingway  v.  FemandeSf  ib,  243 ;  KimJberley  v.  J<mi- 
•  nings,  6  Sim.  340. 

(w)  PadwUk  V.  Hanslip,  14  L.  T.  543. 

(rr)  But  the  mere  fact  of  a  person  being  in  prison  at  the  time  of  signing 
the  contract  is  no  defence ;  Britikley  y.  Hann^  I  Dru.  175. 

(y)  StapyUon  v.  Scott,  13  Ves.  425, 427;  Lord  Gordon  v.  Lord  Hertford, 
•  2  Madd.  !06 ;  Colyer  v.  Clay,  7  Beav.  188. 

(js)  See  Malins  v.  Freeman,  2  Keen,  25 ;  Harnett  v.  Yielding,  2  Sch.  & 
Lef.  549, 554 ;  HowtU  y.  George,  1  Madd.  1,11;  but  not  vhere  the  mistake 
is  as  to  the  legal  consequences  of  an  act ;  Great  Western  Railway  Company 
V.  Cryjps,  5  Ha.  91. 
•  (a)  See  Svans  v.  Llewellyn,  2  Brd.  C.  C.  150 ;  Tunning  v.  Morrice,  ib, 
326 ;  nmrd  Tovmshend  v.  Stangroom,  6  Ves.  328,  '338 ;  WUlan  v.  WUlan,  16 
Yes.  72 ;  and  see  Story's  £q.  Jur.  note  to  sect.  120.  « 

(b)  See  Susf.  238,  and  cases  cited  supra,  Ch.  III.  and  Ch.  IV.  63,  etseq.: 
and  OkrmorU  v.  Tasburgh,  1  Jac.  &  W.  112;  Cadman  v.  Horner^  18  Ves. 
10 ;  see  Barker  v.  Harrison,^  Coll.  546. 

(c)  daphamv,  ShillilOfl Besy,  see ]pAi9, 


t 


m 
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^-  ^^"-  the  attention  of  the  party  receiving  the  representations  be 
drawn  to  them,  the  circumstances  of  the  case  may  be  sdch, 
as  to  make  it  incumbent  on  a  court  of  justice  to  impute  to 
him  a  knowledge  of  the  result,  which,  upon  due  inquiry, 
he  ought  to  have  obtained  ;%nd  thus  the  notion  of  reli- 
ance on  the  representations  made  to  him  may  be  exclu- 
ded. 

<'  Again,  when  we  are  endeavoring  to  ascertain  what 
reliance  was  placed  on  representations,  we  must  consider 
them  with  reference  to  the  subject-matter,  and  the  rela- 
tive knowledge  of  the  parties.  If  the  subject  is  capable  of 
being  accurately  known,  and  one  party  is,  or  is  supposed 
to  be,  possessed  of  accurate  knowledge,  and  the  other  is 
entirely  ignorant,  and  a  contract  is  entered  into,  after  rep- 
resentations made  by  the  party  who  knows,  or  is  supposed 
to  know,  without  any  means  of  verification  being  resorted 
to  by  the  other,  it  may  well  enough  be  presumed  that  the 
ignorant  man  relied  on  the  statements  made  by  him  who 
was  supposed  to  be  better  informed :  but  if  the  subject  is, 
in  its  naXure,  uncertain, — if  all  that  is  known  about  it  is 
matter  of  inference  from  something  else,  and  if  the  parties 
making  and  receiving  representations  on  the  subject  have 
equal  knowledge  and  means  of  acquiring  knowledge,  and 
equal  skill, — it  is  not  easy  to  presume  that  representa- 
tions made  by  one  would  have  such  an  influence  upon  the 
other  *[1] 
AoMmeat  And  au  agreement,  fair  as  between  the*  parties,  is  not 
Jr^tolUt   ^'^^^'id  merely  because  it  may  have  been  concocted  and 

[I]  Misrepresentations,  to  be  relieved  against,  mast,  in  the  first  place, 

be  of  something  material,  constituting  an  inducement  or  motive  to  the  act 

or  omission  of  the  party,  and  by  which  he  is  actually  misled  to  his  injury. 

In  the  next  place,  the  misrepresentation  must  not  only  be  in  something 

material ;  but  it  must  be  in  something  in  regard  to  which  the  one  parly 

places  a  known  trust  and  confidence  in  the  other.    It  is  not  every  wilful 

misrepresentation,  even  of  a  fact,  which  will  avoid  a  contract  on  the 

'*  groniid  of  fraud,  if  it  be  of  such  a  nature  that  the  other  party  had  no  right* 

«  to  place  reliance  on  it,  and  it  was  his  own  folly  to  give  credence  to  it ; 

*  for,  courts  of  equity,  like  courts  of  law,  do  not  aid  parties  who  will  not 

use  their  own  sense  and  discretion  upon  matters  of  this  sort. 
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brought  about  l?y  a  third  person,  with  a  fraudulent  inten-  ^^'  ^"'* 
tion  of  beneiStting  himself  (d)  riudof Sard 

Want  of  mutuality  of  remedy  is  a  ground  of  defence  ^^^^f  „„. 
not  un frequently  relied  on  ;   and  respecting  which  the  SJiy-wh"' 
rules  *of  the  court  seem  somewhat  undefined.    The  prin-  ^S^  ^   ' 
ciple  would  seem  to  be  one  of  clear  equity ;  viz.,  that  a      [*494j 
defendant  ought  not  to  be  harassed  with  litigation  found- 
ed on  an  agreement  which  he  himself  could  not  enforce  if 
the  plaintiff  were  to  think  fit  to  stop  proceedings :  for^tbis 
reason,  it  was  once  doubted  whether  a  plaintiff  could  en- 
force a  written  agreement  which  he  himself  had  not  sign- 
ed :  but  it  was  ultimately  decided(e)  that  he  could,  inas- 
much as  filing  the  bill  binds  him  to  the  contract,  and  from 
that  time  there  is  mutuality :(/)  so,  as  we  have  seen,  the 
personal  incapacity  of  the  plaintiff  to  enter  into  the  con- 
tract is,  generally,  if  subsisting  at  the  time  of  the  bill  be- 
•  ing  filed,  a  good  defence.(g') 

The  non-mutuality-defence  has  generally  been  ground-  ^^^S^ 
ed  upon  the  alleged  entire,  or  partial  want  of  title  in  a  ,™iaiiuff^ 
plaintiff  vendor :  such  want  of  title,  it  must  be  remem-  ^*'***'* 
bered,  being  urged  as  an  objection  to  the  existence  or  va- 
lidity of  the  contract,  and  not  by  way  of  denial  of  his  pre- 
sent ability  to  give  to,  or  procure  for,  the  defendant  his 
rights  under  the  same.    Thus,  it  has  been  held  that  A. 
cannot  enforce,  against  C,  an  agreement  for  the  sale  to 
him  of  B.'s  estate ;  even  although  B.  be  willing  to  confirm 
the  contract  :(A)  and  Sir  E.  Sugden  considers  it  doubt- 
ful(t)  "  whether  there  is  ant/  case  in  which  a  man,  know- 
ing himself  not  to  have  any  title,  has  been  allowed  to 
enforce  the  contract  by  procuring  a  title  before  the  re- 

(d)  BeUumy  v.  SaJbine,  2  Ph.  425. 

(0  See  2  Coll.  161. 

(/)  Martin  v.  MiUkell,  2  Jac.  &  W.  see  p.  427 ;  Coleman  v.  Upoft,  5  Vin. 
Abr.528;  Dowellv.  Z?«o,  1  Y.  & C.  C. C. 345 ;  BuOery.  Powis, 2 CoW.lSV, 
see  London  and  Birmingham  Railway  Company  v.  WinUr^  Cr.  d&  Ph.  57, 
but  see  also  Gaskarih  v.  Lord  Lowtksr^  12  Ves.  107. 

(^)  Vide  supraj  p.  489. 

(A)  Moel  V.  Hay,  cited  Sag.  241 ;  and  see  T^ndring  v.  London,  2  Eq.  Ca. 
Ab.  680;  Armiger  v.  Clarke^  Bunb.  HI. 

(0Sug.241,n.  (p) 
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Ch.  XVUL 


poirt(A:)[l]  But,  as  a  general  *rule,  where  no  legal  inva* 
lidity  a£fects  the  contract,  the  enforcement  of  it  in  equity 
is  a  matter  of  judicial  discretion ;(/)  and,  in  several  eases, 
specific  performance  has  been  decreed  at  the  suit  of  ven- 
dors who,  contracting  under  the  bona  fide  belief  that  they 
could  make  a  good  title,  afterward^  on  discovering  that 
they  bad  no  title,  either  legal  or  equitable,  procured  the 
concurrence  of  the  necessary  parties  :(m)[2]  as,  also,  at 
the  f  uit  of  vendors  who  had  contracted  to  sell  the  fee  sim- 
ple, knowing  that  they  had  only  a  life  estate  or  other  lim- 

(i)  See,  on  this  point,  Bryan  v.  Letois,  Ry.  &  Moo.  386,  (a  case  at  law  on 
a  sale  of  goods ;)  Lechmere  v.  Brasierj  2  Jac.  &  W.  989 ;  Daiby  v.  PuUen^ 
3  Sim.  29 ;  1  Rass.  &,  Myl.  296 ;  and  the  cases  cited  infra,  n.  (ci) 

(/)  2  Y.  &  C.  C.  C.  64. 

(ill)  See  Hoggari  y.  ScoU,  I  Russ.  &  Myl.  293,  a  case  of  mistake  aslo 
the  proper  parties  to  exercise  a  power  of  sale  under  a  will ;  CJuunberUnn 
V.  Lee,  10  Sim.  444,  where  the  frontage  of  the  estate  was  found  to  belong 
to  a  third  person ;  Eyston  v.  Sinumds,  1  Y.  &  C.  C.  C.  608,  where  the  es- 
tate had  escheated  to  the  crown ;  and  see  WUliams  y.  Carter,  cited  Sag. 
241. 

[1]  Where  a  person  takes  upon  himself  to  contract  for  the  sale  of  an 
estate,  and  is  not  absolute  owner  of  it,  nor  has  it  in  his  power,  by  the  or- 
dinary course  of  law  or  equity,  to  make  himself  so,  though  the  owner  offer 
to  make  the  seller  a  title,  yet  equity  will  not  force  the  buyer  to  take  it ; 
for,  eyeiy  seller  ought  to  be  a  bona  fde  contractor ;  and  it  would  lead  to 
infinite  mischief,  if  one  man  were  permitted  to  speculate  upon  the  sale  of 
another's  estate.  Besides,  the  remedy  is  not  mutual,  which  perhaps  is,  of 
itself^  a  sufficient  objection  in  a  case  of  this  nature.  In  Armiger  v.  Clark, 
to  which  reference  is  made  in  the  text,  a  tenant  for  life  contracted  to  sell 
the  inheritance.  Ailer  his  death,  his  son,  who  was  entitled  to  the  estate 
in  remainder,  and  was  not  bound  by  his  father's  coycnant,  brought  a  bill 
for  a  specific  performance  against  the  purchaser,  and  it  was  dismissed 
chiefly  upon  this  principle,  that  the  remedy  was  not  mutual. 

Hi^]  In  the  case  of  Hoggart  y.  Scott,  to  which  reference  is  here  made, 
personal  representatives  of  a  trustee,  supposing,  erroneously,  that  they 
had  power  to  sell,  entered  into  a  contract  for  sale,  and,  when  the  mistake 
was  discovered,  the  purchaser  was  apprised  that  the  sellers  would  take 
the  necessary  steps  to  make  a  title,  which  they  did ;  but,  before  they  were 
completed,  the  purchaser  brought  an  action  for  his  deposit,  which  he  re- 
covered, and  then  the  sellers  filed  a  bill  for  a  specific  performance  -,  it  was 
l^ld  that  the  purchaser,  if  he  had  thought  fit,  might  have  declined  the  con- 
tract, as  soon  as  he  discovered  that  the  plaintiffs  had  no  title,  and  he  was 
not  bound  to  wait  until  they  had  acquired  a  title ;  but,  he  not  having  taken 
that  course,  it  was  enough  that,  at  the  hearing,  a  good  title  could  be 
made. 
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ited  interest,  and  relying  on  being  able  to  procure  the  con-  ^'  ^'"- 
currence  of  the  parties  entitled  in  remainder  :(n)  and  it 
seems  by  no  means  clear  whether,  even  in  the  extreme 
case  of  A.  contracting  to  sell  the  estate  of  B.,  A.  would  not 
be  entitled  to  specific  performance,  if,by  procuring  a  con- 
veyance from  B.,  he  were  able  to  make  a  good  title  at  the 
time  fixed  for  the  delivery  of  the  abstract,  or  even  at  the 
time  fixed  for  completion.(o)  Perhaps,  in  all  such  cases, 
the  material  point  may  be,  whether  the  purchaser,  upon 
discovering  that  the  estate  is  not  bound,  has  at  once  re- 
pudiated the  contract,  or  has  continued  to  negotiate  upon 
the  footing  of  its  being  still  subsisting.(p)  However,  in  a 
modern  case,  where  trustees  with  a  power  of  sale  exer- 
cisable with  the  consent  of  the  tenant  for  life,  entered  into 
a  contract,  and  filed  a  bill  for  specific  performance,  but 
did  not  procure  the  'requisite  consent  until  after  the  com-  [*496] 
•  mencement  of  the  suit,  V.  C.  Knight  Bruce  intimated  a 
doubt  whether  the  bill  should  not  be  dismissed,  although 
this  had  not  been  contended  for  by  the  defendant.(y) 
The  fact  that  the  vendor  contracted  to  sell  his  own  es-  Nominal 

conliiictor. 

tate,  in  the  name  of,  or  as  agent  for,  another  ;(r)  or  that 
the  nominal  purchaser  was  in  fact  the  agent  for  a  third 
person  with  whom  the  vendor  has  quarrelled  upon  other 
matters, (5)  or  to  whom  he  has  given  a  bare  refusal  {t)  to 
deal  for  the  estate ;  is  not,  in  general,  any  defence  to  a  ^ 
suit  for  specific  performance,  unless  the  case  can  be 
brought  within  the  class  of  cases  noticed  suprai{u)  by 

(w)  Lord  Stourton  v.  Meers^  cited  3  P.  Wms.  530 :  Wyrm  v.  Morgan,  7 
Ves.  202 ;  Cofin  v.  Cooper,  14  Ves.  205 ;  haUsbury  v.  Hatcher,  2  Y.  &  C. 
C.  C.  54. 

{0)  See  Mortlock  v.  BvJler,  10  Ves.  315 ;  Boehm  v.  Wood,  1  Jac.  &  W. 
421 ;  and  see  2  Y.  &  C.  C.  C.  64. 

(  p)  See  Eyston  v.  Sinumds,  1  Y.  &  C.  C.  C.  608 ;  Salisbury  v.  Haicher, 
2  Y.  &  C.  C.  C.  65. 

(?)  Adams  v.  Broke,  1  Y.  &  C.  C.  C.  627, 630. 

(r)  FeUowes  v.  Lord  Qvrydyr,  1  Russ.  &  M.  83. 

(5)  HaU  V.  Warren,  9  Ves.  605. 

(0  Sug.  242,  citing  Lord  Imham  v.  Child,  1  Bro.  C.  C.  92,  see  p.  95; 
sed  quoBre,  whether  this  doctrine  can  be  extended  to  cases  of  refusal  groun- 
ded on  any  particular  and  specified  reason;  see  1  Coll. "219. 

(tt)  P.  492. 
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ch.  xviii.  showing  that  the  misrepreeentation  was  used  as  the  int 

ducement  to  the  defendant  to  enter  into  the  contract.(K7){l] 

iMertioB  of       The  insertion  in  the  contract  of  a  penalty  in  case  of 

penalty,  no  r  / 

defence.       nou -performance,  is  no  defence  to  a  suit  for  specific  per- 

(w)  Phillips  V.  Duke  of  Bucks,  1  Vem.  227;  Scott  v.  Lemgstafe,  cited 
Loffl,  797 ;  and  see  Neltkorpe  v.  Bolgate^  1  Coll.  203.  It  appears  that  spe- 
cific performance  was  decreed  in  Phillips  v.  Duke  of  Bucks,  see  14  Yes. 
527,  n.  Upon  which  it  may  be  remarked  that  the  Duke's  equity  seems 
to  have  been  of  (according  to  modem  notions)  a  very  doubtful  character: 
amounting  in  substance,  to  this,  viz.,  that  he  had  sold  the  estates  at  an 
undervalue  by  way  of  bribe  to  the  chancellor  before  whom  causes,  in 
which  the  Duke  was  interested,  were  depending  ^  see  (he  account  of  the 
transaction  from  Roger  North,  cited  Sug.  243,  n. 


[1]  If  a  person  apply  to  purchase  an  estate  and  the  vendor  expressly  re- 
fuse to  treat  with  him  unless  the  money  is  paid  down,  which  he  is  unable  to 
do,  but  procures  some  other  person  to  purchase  the  estate  on  his  account,  it 
seems  clear  that  at  least  the  time  appointed  for  paynent  of  the  money 
will  be  deemed  of  the  very  essence  of  the  contract.  So  if  a  person  apply  ■ 
to  purchase  an  estate  on  behalf  of  A.,  for  whom  the  vendor  has  a  great 
value  or  affection,  and  the  vendor  is  induced  to' take  less  for  the  estate 
than  he  otherwise  would  have  done ;  or  even,  perhaps,  without  this  cir- 
cumstance, the  agreement  cannot  be  enforced  against  the  vendor,  if  it  be 
made  on  behalf  of  any  other  person  than  A. ;  but  if  A.  will  patronize  the 
sale,  execution  of  the  agreement  must  be  compelled,  although  he  may  sell 
the  estate  the  next  day,  to  the  fraudulent  purchaser.  In  Hawkin's  Life 
of  Johnson,  the  following  case  is  mentioned : — Pcele,  the  bookseller,  had 
a  house  near  Garrick's,  at  Hampton.  Peele  had  often  said  that  as  he 
knew  it  would  be  an  accommodation  to  Garrick,  he  had  given  directions 
that  at  his  decease  he  should  have  the  refusal  of  it.  On  Peele's  death,  a 
man  in  the  neighborhood  applied  to  his  executors,  pretending  that  he  had 
a  commission  from  a  friend  or  relation  of  Peele's  who  lived  in  the  coun- 
try, to  buy  the  house  at  any  price,  and  he  accordingly  obtained  a  convey- 
ance of  it  to  a  person  nominated  by  him  under  a  secret  trust  for  himself. 
Garrick  filed  a  bill  against  him,  and  the  purchase  was  decreed  fraudu- 
lent, and  set  aside  with  costs.  But  although  a  seller  falsely  assume  the 
character  of  an  agent,  to  another,  when  he  is  himself  the  real  seller,  and 
the  purchaser  be  deceived  by  the  representation,  yet  it  has  been  decided 
that  if  the  purchaser  cannot  prove  damage,  or  that  the  misrepresentation 
induced  him  to  enter  into  the  contract,  a  specific  performance  will  not  be 
refused.  But  where  a  purchaser  had  a  suspicion  of  the  ownership  of  the 
subject  offered  for  sale,  and  the  ownership  in  his  view  enhanced  the  price, 
and  the  seller's  agent  knowing  that  the  purchaser  labored  under  a  decep- 
tion, permitted  him  to  remain  in  it,  although  the  point  was  one  which  he 
thought  material  to  influence  his  judgment,  the  contract  was  held  to  be 
void  at  law!  See  1  Sug.  on  Vend.  p.  252, 253,  and  cases ;  TVn  Broeck  v. 
Livingston,  1  Johns.  Ch.  Rep.  357,  363;  Boyle  v.  Rowand,  3  Des.  566  j 
King  V.  Bar  dean,  6  Johns.  Ch.  Rep.  38. 
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formance;(ar)  in  a  late  case,  a  decree  was  made  upon  an  ^-  ^^"^« 
agreement  which  took  the  shape  of  a  bond.(y)[l] 
The  circumstance  that  damages  could  not  be  recovered  inability  to 

"  recover 

upon  the  contract  at  law,  is  not,  universally,  a  good  de-  SfJ^olfi, 
fence  to  a  suit  for  specific  performance,  although,  as  *ob-  *<^«f«ttce- 
served  by  Lord  Hardwicke,(;2;)  "  There  are  very  few  cases      l      *  J 
in  which  a  court  of  equity  can  decree  a  performance  of  a 
covetiant  or  agreement  upon  which  there  can  be  no  ac- 
tion at  law,  according  to  the  words  of  the  articles  and  the 
events  which  have  happened ;"  Sir  E.  Sugden  considers 
the  result  of  the  authorities  (which  are  conflicting)  to  be, 
that  akhough  "  equity  cannot  contradict  or  overturn  the 
grounds  or  principles  of  law"  it  will  yet  decree  specific 
performance  of  an  agreement  void  at  law  "  if  there  is  a 
clear  ground  for  the  interference  of  equity  according  to 
the  general  rules  of  the  court."(a) 
As  to  the  3rd  of  the  above  heads. — Upon  defects  in  3rd.Matter» 

*  ralaUDg  to     « 

the  estate  itself,  we  may  refer  to  former  observations  re-  ^-^'S^- 
specting  misdescriptions  and  compensation  ;(6)  we  may  {;j*J^*^°^ 
also  remark  that,  although  either  the  original  non-exist-  *®"'^®' . 
ence  of,  or  the  want  of  a  sufficient  title  to,  a  material  part 
of  the  property,  or  that  part  of  it  which  may  have  formed 
the  inducement  to  the  purchaser,  is  a  sufficient  defence  to  a 
bill  for  specific  performance,  yet  mere  non-existence  does 
not,  universally,  as  a  ground  of  defence,  stand  so  high  as 
want  of  title ;  for  it  may,  obviously,  be  often  a  very  dif- 
ferent matter  to  a  purchaser  whether  he  be  simply  unable 
to  get  a  particular  part  of  what  he  contracted  for,  or  whe- 
ther such  part  will  be  liable  to  be  held  by  another  person, 
and  converted  into  a  nuisance.(c)[2] 

(x)  Hmoard  v.  HopkynSj  2  Atk.  371. 

(y)  Butler  v.  P<nm,  2  Coll.  156. 

Iz)  See  WkUmel  v.  rarrel,  1  Ves.  256, 258. 

(a)  Bug.  245,  and  see  cases  there  referred  to. 

lb)  Swj^a,  Ch.  III.  and  IV.  As  to  how  far  the  purchases  of  several  lots 
are  connected,  vide  infra,  p.  507.  And  see  the  judgment  in  KnaUhhdl  v. 
Grueber,  1  Mad.  167. 

(c)  See  S.  C,  ib.  153, 165.  

[1]  See  Trelfavrr.  Trelfair,  2  Des.  Rep.  271 ;  4  Pick.  1  j  ib.  507;  7ib. 
301;  4ib.507;  6ib.l,71. 
r2]  If  the  part  to  which  the  seller  has  a  title,  was  the  purchaser's  prin- 
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ch.  AviiL      It  ^as  considered,  in  a  recent  case,  that  the  existence 
public  nui-  of  a  Dublic  nuisancc  in  the  immediate  neighborhood  of^ 

MJ1C6* 

house  agreed  to  be  taken  as  a  residence,  and  rendering  it 
unfit  for  that  purpose,  its  existence,  however  being  un- 
known to  either  party,  although  easily  ascertainable  by 

[*498]  *the  vendor,  is  no  defence  to  his  suit  for  specific  perform- 
<  ance,  although  it  will  induce  the  court  to  try  the  case 
strictly.(d) 

DMtrocUon       Wc  have  already  seen  (e)  that  the  accidental  destruc- 

of  estate  not  «'  ^  ^ 

?A"S>tonc6.  ^^^^  ^^  deterioration  of  the  estate  subsequgntly  to  the  con- 
tract, is  no  defence  to  the  vendor's  bill  for  specific  perform- 
ance. , 
wuiiJJw"      ^^  ^^  ^^®  ^^^  ^^  ^^®  above. heads. — Want  of  title  to  the 
JlSm  of,""    estate  is  a  defence  which  may  occasionally  be  available 
fa^vrador'a  AS  Well  to  vcudor  as  to  purchaser ;  as  a  general  rule,  how- 
*"^*       ever,  a  vendor  will  be  compelled  to  pay  his  interest,  if  an 
imperfect  one,  in  the  estate,  if  the  purchaser  choose  to 
accept  it  without  compensation ;(/)[!]  so,  he  will  be  com- 
pelled to  make  good  the  contract  out  of  any  interest  which 
^          he  has  subsequently  acquired  ]{g)  or  to  procure  the  con- 
currence of  parties  who  are  bound'  to  convey  at  his  re- 
quest,(A)  e,  g.,  trustees  of  the  legal  estate  ;(t)  so,  if  enti- 

{d)  lAieas  V.  JameSf  7  Ha.  410, 418. 
(e)  Supra,  ip.  116. 

(/)  See  HameU  v.  Yielding,  2  Scho.  &.  Lef.  554 ;  Sng.  342. 
(g)  See  cases  cited  supra,  p.  360 ;  and  Cam  v.  Michell,  10  Jur.  910.  V. 
C.E. 
(A)  Seel  Mad.  11. 
(t)  See  Sug.  242;  Crop  v.  Norton,  2  Atk.  74,  75. 

cipal  object,  or  equally  his  object  with  the  part  to  which  a  title  cannot  be 
made,  and  is  itself  an  independent  subject,  and  not  likely  to  be  injured  by 
the  other  part,  equity  will  compel  the  purchaser  to  take  it  at  a  propor- 
tionate price.  The  question  generally  arises,  where  the  part  to  which  a 
title  cannot  be  made  is  comparatively  small ;  for  if  it  be  a  considerable 
portion,  that  upon  the  face  of  it  would  be  deemed  material ;  for  when  a 
man  buys  a  large  estate,  he  must  be  supposed  to  want  what  he  buys ;  on 
the  other  hand,  it  matters  not  how  trifling  the  subject  is,  if  it  is  necessary 
to  the  enjoyment  of  the  rest,  or  was  the  purchaser's  object  in  his  pur- 
chase. 

[1]  See  Hepburn  v.  Avid,  5  Cranch,  262 ;  BuOer  v.  O'Hear,  1  Des.  382 ; 
Fisher  v.  Cay,  2  Bibb,  434 ;  Hepburn  v.  Dunlop,  1  Wheat,  1T9  j  Johnson  v. 
Hobson,  1  Lit.  314  j  Kelley  v.  Bradford,  3  Bibb,  317 ;  Hooch  v.  Rutherford, 
4  Des.  126. 
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tied  to  an  equity  of  redemption,  he  will  be  compeUed  to  "*■  ^""- 
redeem  the  mortgage,  and  obtain  a  conveyance  from  a 
mortgagee :(/:]  so,  a  tenant  in  tail  iu  remainder  will  be 
decreed  to  convey  a  base  fee,  and  covenant  to  bar  the  re- 
mainders over  upon  becoming  tenant  in  tail  in  posses-   ^ 
(sion;(/)  bat  equity  will  not  compel  a  vendor  to  procure  Cum  in 
the  concurrence  of  parties  whose  concurrence  he  has  no  •'•"•We. 
iright  to  require :  e.  g.,  a  husband  to  procure  the  concur- 
rence of  his  wife,{w)[2]  or  son,{n)  except  perhaps,  where 

(t)  Sag.  253. 

(I)  Lard  Soiiiigbroke's  case,  ci(ed  1  Scho.  &  Lef  19,  n, 
(m'^  Emery  V.  HTue,  8  Ves.  505,  5U ;  Hmeelv.  amrge,\  Mad.  1,6;  we 
Jm-dan  y.  Jmes,  9  Ph.  170. 
(ji)  Bmnel  v.  Otarge,  nAi  srtpra. 

[3]  If  B.  husband  agree  W  convey  his  wife's  estate,  he  will,  according 
to  some  cases,  be  compelled  to  perform  Ibe  agreement  in  spt<ie,  because 

,  it  has  been  said  it  is  preanmed  that  the  husband,  where  be  corenants  that 
hU  wife  shall  convej,  has  first  gained  ber  consent  for  that  purpose ;  but 
this  does  not  seem  to  be  the  true  ground,  for  althoogh  the  wife  swear  by 
ber  answer,  that  she  never  assented  to  the  agreement,  yet  Oie  husband 
will  not  be  let  off.    The  principle  apon  which  the  conrt  proceeds,  secma 

^  to  be  this,  that  if  a  person  undertakes  that  anotheT  shall  do  a  certain  act, 
he  is  bound  to  procure  him  to  perform  it]  and  therefore,  where  a  lather 
covenanted  that  his  son,  who  was  then  under  age,  should  convey-  lands 
to  a  purchaser,  he  was  decreed  to  procure  the  son  to  convey  on  bis  com' 
ing  of  age.  There  have  been  iostauces  of  commitllDg  the  husband,  until 
the  wife  should  convey  the  estate ;  but  if  be  should  malce  it  appear  that 
he  conld  not  prevail  on  his  wife  to  join,  it  seems  that  he  mast  of  neces- 
sity be  discharged,  upon  placiog  the  vendee  in  the  same  situation,  as  if 
the  agreement  had  oever  been  executed.  In  Emery  v.  Wase,  8  Ves.  jun. 
505.  Lord  Eldon  seemed  to  be  of  opinion  that  if  this  doctrine  were  rei 
inlegra,  he  should  hesitate  before  be  .would  hold  the  husband  bound  to 
procure  the  wife  to  join.  He  said  that  if  a  man  chooses  to  contract  for 
the  estate  of  a  married  woman,  he  knows  the  property  is  hers.  The  pur- 
chaser is  bound  10  regard  the  policy  of  the  law;  and  what  right  has  be 
to  complain,  if  she,  who,  according  to  law,  cannot  pan  with  her  property 

{  but  by  her  owo  free  will,  takes  advantage  of  the  lacui  poe-nitentUe ;  and 
I  why  is  he  not  to  take  his  chaoce  of  damages  against  the  husband  7  And 
atler  showing  the  absurdity  which  must  arise  by  adhering  lo  the  contrary 
doctrine,  he  added  that  there  was  difficulty  enough  lo  make  him  pause, 
before  be  should  follow  some  of  Ibe  authorities.  Upon  this  subject,  Sud- 
den (1  Sug.  on  Vend.  p.  840,)  remarks — "  it  now  seems  perfectly  clear, 
that  this  jurisdiction  is  to  be  very  sparingly  exercised,  and  that  equity 
will  eagerly  seize  on  aoy  reasonable  ground  as  a  bar  to  the  aid  of  the 
court.  Indeed,  in  a  late  case,  where  an  action  was  brought  on  a  cove- 
nant by  a  husband,  that  he  and  his  wife  would  lery  a  fine,  and  be  could 
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* 

ch.xvin.  Ijq  ijj^g  expressly  agreed  to  procure  such  concurrence  ;(o) 

[*499J      or  a  tenant  for  life  to  'procure  the  concurrence  of  trustees 

for  sale  of  the  reversion,  they  being  under  no  obligation 

to  comply  with  his  request  ;(p)[l]  nor  will  it  compel  him 

(p)  Sag.  331,  and  cases  there  cited,  but  the  point  seems  verj  donbtfol ; 
see  Sug.  232. 
(j?)  Thomas  v.  Derirtgf  1  Keen,  789. 

not  procure  her  concurrence,  the  learned  chief  justice  said  that  the  cove- 
nant upon  which  the  action  was  brought  was  such  as  the  court  of  chan- 
cery would  not  now  enforce ;  and  he  added  that  nothing  could  be  more 
absurd  than  to  allow  a  married  woman  to  be  compelled  to  convey  through 
the  fear  of  her  husband  being  sued  and  thrown  into  jail,  when  tlfe  gen- 
eral principle  of  the  law  is  that  a  married  woman  shall  not  be  compelled 
to  levy  a  fine.  This  observation  of  Lord  Chief  Justice  Mansfield  must 
have  considerable  influence  on  this  subject,  although,  as  we  have  seen,  it 
is  not  settled  that  equity  will,  in  every  case^  refuse  to  compel  the  husband 
to  procure  his  wife's  concurrence."  See  1  Edw.  Ch.  Rep.  1 ;  Ketchum  v. 
Everton,  13  Johns.  Rep.  358 ;  T%e  Corporation  of  Schenectady  v.  Eps^  12 
Johns.  Rep.  436 ;  Jones  v.  Gardner,  10  Johns.  Rep.  267. 

[1]  Where  a  power  of  sale  is  given  to  trustees,  although  to  be  executed 
at  the  request  of  the  tenant  for  life,  it  is  discretionary  in  them  whether 
they  will  exercise  the  power,  and  therefore,  if  they  think  it  disadvantage- 
ous to  their  cestuis  que  trust  they  cannot  be  compelled  to  adopt  a  contract 
entered  into  by  the  tenant  for  life,  for  sale  of  the  estate. 

In  the  case  cited  in  the  text,  a  tenant  for  life  under  a  settlement,  with 
full  knowledge  of  the  nature  of  his  title,  entered  into  a  contract  for  sale 
of  the  estate,  as  owner,  by  letters  to  a  purchaser  who  was  ignorant  of  the 
title,  and  then  desired  to  withdraw  from  the  contract,  and  the  trustees,  in 
whom  a  power  of  sale  was  vested,  refused  to  adopt  the  contract ;  the  pur- 
chaser required  the  seller  to  convey  to  him  his  estate  for  life,  which  was 
without  impeachment  of  waste,  and  his  reversion  in  fee  after  an  estate 
tail  in  his  son,  but  this  was  refused.  The  court  observed,  that  without 
derogation  in  any  respect  from  the 'jurisdiction,  it  was  apparent  that  the 
court  would  not,  in  every  case,  compel  a  vendor  to  convey  such  estate  as 
he  could.  And  upon  the  general  principle  that  the  court  will  not  exe- 
cute a  contract,  the  performance  of  which  is  unreasonable,  or  would  be 
prejudicial  to  persons  interested  in  the  property,  but  not  parties  to  the 
contract,  the  court,  before  directing  the  partial  execution  of  the  contract, 
by  ordering  the  limited  interest  of  the  vendor  to  be  conveyed,  ought  to 
consider  how  that  proceeding  might  affect  the  interests  of  those  who  were 
entitled  to  the  estate,  subject  to  the  limited  interest  of  the  vendor.  The 
vendor  had  a  life  estate,  without  impeachment  of  waste,  with  remainder 
to  his  sons  in  tail  male,  and  having  regard  to  the  settlement,  and  the  pro- 
tection intended  to  be  afforded  to  the  objects  of  it.  Conceiving  that  the 
consequence  of  a  partial  execution  of  this  contract  might  be  prejudicial 
to  those  objects,  and  considering  also  that  nothing  had  been  done  upon 
the  contract,  so  that  the  purchaser,  though  suffering  the  disappointment 
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to  perfect  the  title  by  exercising  a  power  of  purchasiag  c^-  ^v"'- 
and  settling  another  estate  in  lieu  of  that  which  he  has 
contracted  to  sell  ]{q)  or  to  purchase  and  convey  the  tithes 
of  an  estate  contracted  to  be  sold  as  tithefree.(r)  It  haseven 
been  held,  that  where  a  tenant  for  life,  with  the  ultimate 
reversion  in  fee,  contracted,  as  it  appeared  to  the  court, 
merely  as  the  agent  of  bis  trustees,  (who  had  a  power  to 
sell  the  fee  simple,)  he  was  not  bound,  upon  the  contract 
being  held  void  as  against  the  trustees,  to  make  it  good 
out  of  the  fee  simple,  which  had  subsequently  vested  ia 

(qyjBotoelv.  George,  I  Mad.  1. 
(r)  Tjdd  V.  Gee,  17  Ves.  273. 

of  not  making  himself  the  owner  of  an  estate  he  desired  to  possess,  had 
sustained  no  damage  for  which  compensation  might  not  be  given  by  a 
jury,  it  appeared  to  the  court  that  a  conveyance  of  the  vendor's  life  estate 
and  ultimate  reversion  to  the  purchaser,  ought  not  to  be  decreed. 

Upon  this,  Sugden  (1  Sug.  on  Vend.  p.  356,)  remarks—"  There  is  no 
doubt  great  difficulty  in  these  cases,  but  in  the  case  just  referred  to,  no 
circumstance  existed  on  the  part  of  the  purchaser  upon  which  relief  could 
be  refused  to  him  against  the  seller.    It  was  not  denied  that  the  seller 
was  bound  by  the  contract,  and  he  took  advantage  of  the  state  of  the  title 
to  avoid  the  specific  performance  of  a  contract  which  he  had  entered  into 
with  full  knowledge  that  he  could  not  bind  the  whole  fee,  although  the 
purchaser  was  not  aware  of  the  circumstance,  and  the  seller  even  con- 
cealed for  a  time  the  objection  made  by  the  trustee  to  adopt  the  sale.    Nor 
if  the  seller,  according  to  the  general  rule,  was  bound  to  convey  what  in- 
terests he  could  at  a  proportionate  price,  did  the  difficulty  of  valuing  those 
interests  afford  any  solid  objection  to  the  relief.    The  estimate  for  life 
was  without  impeachment  of  waste,  and  the  purchaser,  no  doubt,  might 
sell  the  timber,  but  the  court  ought  not,  it  is  conceived,  in  such  a  case,  to 
look  at  the  interests  of  the  tenant  in  tail,  nor,  indeed,  could  it  protect  them, 
for  the  tenant  for  life  might  fell  the  timber,  or  sell  his  life  estate,  with  the 
right  to  cut  it  the  next  hour,  and  equity  could  not  refuse  to  perform  such 
a  contract,  however  injurious  it  might  prove  to  the  tenant  in  tail.    In- 
deed, in  this  case  the  timber  was  not  of  large  value,  and  the  tenant  foi^ 
life,  pending  the  suit,  employed  workmen  to  cut  it,  although,  of  coarse, 
he  was  stopped  by  injunction,  upon  the  purchaser's  application.    If  a 
tenant  for  life  bona  fide  apprehending  that  the  trustees  of  the  settlement 
will  adopt  his  contract,  sell,  meaning  only  to  concur  in  a  sale  of  the  fee, 
that  might  be  a  good  defence  in  equity,  against  a  partial  execution  of  the 
contract  by  the  tenant  for  life  alone.    But  such  sales,  where  the  settle- 
ment is  concealed,  deserve  no  favor,  for  there  is  no  mutuality ;  the  trus- 
tees, by  their  election,  may  force  the  purchaser  to  complete,  although  he 
cannot  compel  them  to  join,  and  they  are  too  frequently  mere  instruments 
in  the  hands  of  the  tenant  for  life,  who  procures  them  to  concur  in  the 
sale  or  reject  it,  just  as  best  suits  his  own  views.'' 
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"*•  ^"^   himself  by  the  failure  of  the  intervening  limitations  ]{s) 

but  this  decision  ought  perhaps  to  be  only  cautiously  fol- 

low^ed ;(/)  and,  of  course,  the  decision  was  different,  when 

a  tenant  for  life,  similarly  circumstanced,  contracted  in 

his  own  name,  as  if  seized  in  fee  simple  ;(u)  but  the  cotirt 

will  not  decree  specific  performance  by  directing  an  in- 

•     Talid  assurance  to  be  executed  by  a  tenant  for  life,  which 

might  encumber  and  embarrass  remaindermen.(ir) 

whS?*wm.        Where  the  want  of  title  is  only  partial, — t.  c,  where  it 

eoli'^TPut  affects  only  part  of  the  estate,  or  only  part  of  that  interest 

wiihaT      in  it  which  was  agreed  to  be  sold, — the  question  aiises, 

whether  the  vendor  can  resist  the  purchaser's  claim  to 

specific  performance  with  a  compensation,  or,  to  spealc 

more  accurately,  an  abatement  of  the  purchase-money. 

This  right  generally,  but  not  universally,(2:)  exists  in  each 

class  of  cases  :(y)  thus,  the  want  of  title  to  even  a  consi- 

[•500J      derable  'part  of  the  estate  is  not  necessarily  a  reason  why 

the  vendor  should  not  convey  the  residue,(2?)[l  ]  but,  cases 

(5)  MorOock  V.  BuOer,  10  Vcs.  292, 316. 
(0  See  2  Ball  &  B.  60. 
(u)  BuOer  v.  Powis,  2  Coll.  156. 
(w)  EUard  y.  Ijyrd  Landaff,  1  Ball  d&  B.  241 ;  see  251. 
^  Ix)  1  Ves.  &  B.  353. 

(y)  10  Ves.  316  j  17  Ves.  401  j  1  Ves.  &  B.  353;  3  Ves.  &  B.  192  j  4 
gim.  127. 
{z)  Western  v.  RusseU,  3  Ves.  d&  B.  187, 192. 

[1]  In  every  case  where  an  agreement  would  be  in  part  executed  in 
favor  of  a  vendor,  there  is  much  greater  reason  to  afford  the  aid  of  the 
court,  at  the  suit  of  the  purchaser,  if  he  be  desirous  of  taking  the  part  or 
interest  to  which  a  title  can  be  made.  And  a  purchaser  may,  in  some 
cases,  insist  upon  having  the  part  of,  or  interest  in,  an  estate  to  which  a 
title  is  produced,  although  the  vendor  could  not  compel  him  to  purchase 
it :  it  is  true  generally,  but  not  universally  that  a  purchaser  may  take 
what  he  can  get;  with  compensation  for  what  he  cannot  have.  If  a  man, 
having  partial  interests  in  an  estate,  chooses  to  enter  into  a  contract  repre- 
senting it,  and  agreeing  to  sell  it,  as  his  own,  it  is  not  competent  to  him 
afterwards  to  say,  though  he  has  valuable  interests,  he  has  not  the  entire- 
ty J  and  therefore  the  purchaser  shall  have  the  benefit  of  the  contract. 
For  the  person  contracting  under  these  circumstances,  is  bound  by  the 
assertion  in  his  contract:  and  if  the  vendee  chooses  to  take  as  much  as  he 
can  have,  he  has  a  right  to  that,  and  an  abatement  No  one  can  dispute 
the  proposition  that  if  a  man  agrees  to  sell  me  an  estate  in  fee  simple,  I 
can  insist  upon  his  giving  me  all  the  title  he  has :  he  cannot  say  he  will 
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might  occur,  where,  on  the  ground  of  hardship,  equity  ^-  ^^^°- 
would  refuse  to  assist  a  purchaser ;  as  in  the  case  put  by 
Sir  E..  Sugden,(a)  of  a  vendor  showing  a  good  title  to  his 
mansion-house  and  park^  but  having  no  title  to  a  "  large        « 
adjoining  estate  held  and  sold  with  it."    In  a  case  before 
Sir  L.  Shadwell,  V.  C,  where  upon  a  contract  to  sell  the. 
entirety  of  a  lace  manufactpry,  it  appeared  that  the  ven«  ^  ^ 
dors  had  only  nine-sixteenths,  and  that  the  remaining 
shares  clearly  belonged  to  another  party,  who  had  also  a 
chaise  on  the  vendor's  shares  for  a  sum  nearly  equal  to 
^  the  purchase-money,  the  court  refused    the  purchaser 
specific  performance  with  an  abatement  :(&)  a  decision 
which  Sir  E.  Sugden  suggests  may  be  referred  to  the 
nature  of  the  property,  but  otherwise  disapproves  of  :(c) 
be  seems,  however,  to  consider  that  the  decision  would 
Iiave  been  correct  had  the  remaining  shares  been  held  by 
the  vendors  under  a  (^fective  title.[l]    In  a  late  case,  the     * ' 
same^ learned  judge,  when  the  vendors  had  agreed  to  sell 
two-sixths  of  certain  leaseholds,  and  then  found  that  they    ' 
had  only  four-twentiethi^  decreed  specific  performance 
witlf  an  abatement ;  observing,  "  this  is  very  unlike  a 

.     (fl)  Sag.  359. 

^  -  (b)  Wkeatley  v.  Slade,  4  Sim.  136. 
(c)  Sage  360. 


■-»- 


give  me  nothing  because  he  cannot  give  me  alll  have  contracted  for.  If 
he  ^Mntracts  to  sell  a  fee  simple  and  has  only  a  term  of  years,  I  have  a 
ri^t  to  that  term,  if  I  think  fit    See  1  Sug.  on  Vend.  p.  351,  352. 

[T]  The  following  are  the  remarks  of  Sir  E.  Sugden  to  which  allusion 
is  here  made  "  this  decision  may,  perhaps,  be  referred  to  the  nature  of  the 
property,  although  the  sellers'  object  appears  to  have  been  to  get  rid  of 
one  sale  in  order  to  join  in  another — otherwise  it  might  be  difficult  to  sup- 
port it ;  for  whatever  was  really  the  number  of  the  shares  to  which  the 
sellers  were  entitled,  they  were  bound  to  that  extent,  to  pay  the  charges, 
and  it  is  no  objection  to  the  performance  of  a  contract  that  the  charges  on 
the  estate,  will,  contrary  to  the  seller's  expectation,  exhaust  the  purchase- 
money.  If  the  case  be  reduced  to  the  simple  one,  that  the  sellers  had  only 
nine-sixteenths,  although  they  considered  they  had  the  entirety,  the 
authorities  would  seem  to  show,  that  the  purchaser  had  a  right  to  those 
shares  at  a  price  pro  tanto ;  no  hardship  would  have  been  thrown  upon 
the  sellers ;  they  would  not  have  had  the  other  shares  left  on  their  hands 
with  a  bad  tide,  for  the  nine-sixteenths,  were  all  the  shares  they  possessed ; 
the  owner  of  the  other  seven-sixteenths,  was  a  party  to  the  suit,  and  his 
title  was  undisputed  by  the  sellers  of  the  nijie-«9lxteenths. 

84 
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^'  ^^"'-  case  where  parties  contract  to  sell  the  whole,  but  can  only 
sell  a  part :"(«{)  from  which  remark,  as  in  the  case  before 
the  court  there  was  no  question  as  to  leaving  part  of  the 
property  in  the  hands  of  the  vendors  with  a  bad  title,  it 
may  be  inferred  that  his  honor,  upon  general  principles, 
approved  of  his  former  decision.  It  seems,  however,  diffi- 
cult to  understand  why  specific  performance  should  be 
refused  in  the  former  case ;  or  to  distinguish  it  from  the 
case  put  by  Lord  Hard  wicke,  of  two  tenants  in  common 

[*601]  agreeing  to  sell  the  'entirety  of  an  estate,  and  one  of  them 
dying,  and  a  decree  being  made  against  the  survivor  in, 
respect  of  his  share,  although  the  contract  could  not  be 
enforced  against  the  representatives  of  the  deceased  :{e) 
nor,  it  is  submitted,  can  the  defence  be  safelyrelied  on  by 
a  vendor,  who,  having  contracted  to  sell  only  shares  in, 
and  not  the  entirety  of,  a  property,  is  found  to  have  a  de- 
*     fective  title  to  some  of  such  shares. 

In  another  case,  before  the  same  learned  judge,  i|  was. 
■    held,  that  a  condition  for  rescinding  the  contract,  if  coun- 
sel should  be  of  opinion  that  a  marketable  title  could  not 
be  made,  enabled  the  vendor  to  rescind,  upon  dounsA  r»- 

{d)  Jones  V.  EvanSf  13  Jur.  664. 

(e)  See  AU.-Gen  v.  Day,  1  Ves.  SlSj-S^. 

(/  )  Williams  v.  Edwards,  3  Sim.  78. 

[1]  In  the  case  here  cited,  there  was  a  condition  that  errors  in  descfip- 
tion  should  not  annul  the  contract,  but  that  there  should  be  an  abatement 
or  equivalent,  followed  by  a  stipulation  that  if  the  counsel  of  the  purchas- 
er should  be  of  opinion  that  a  marketable  title  could  not  be  made  by  the 
time  stipulated,  the  agreement  should  be  void  and  delivered  up  to  be  can- 
celled ;  it  appeared  that  the  seller  could  make  a  title  to  two>thirds  only  of 
the  freeholds  sold  in  fee  simple,  and  that  he  had  only  a  life  interest  in  the 
^  remaining  one-third,  and  in  the  copyholds  sold.    And  it  was  held  that  the 

purchaser  was  not  entitled  to  a  specific  performance  with  an  abatement. 
For  this  title  did  not  of  course  fall  within  the  condition  as  to  errors  of  de- 
scription, and  the  clause  avoiding  the  contract,  was  the  contract  of  both 
the  vendor  and  purchaser.  The  court  considered  that  they  might  both 
think  it  equally  to  their  interest  that  the  agreement  should  be  put  an  end 
to  if  the  counsel  of  the  purchaser  should  be  of  opinion  that  a  marketable 
title  could  not  be  made.  There  appeared  to  be  nothing  mireasonable  in 
that.  There  might  be  circumstances  which  might  make  it  very  proper 
for  both  parties  to  insert  that  term,  and  as  it  was  the  contract  of  both  par- 
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Pf  course,  no  such  questioa  caa  be  raised  by  a  vendor,  ^^ ^'"- 
when,  upon  the  purchase  of  several  lots  by  the  same  pur- 
chaser, the  title  to  one  or  more  of  s9uch  lots  is  found  to  be 
defective. 

So,  in  scenefoL  when  the  vendor's  interest  is  less  than  vendor, 

'         °  '  when  com* 

what  he  professes  to  sell,  the  purchaser  may  take  what  he  gJJ'^J** 
can  have,  with  aa  abatement  ]{g)  as  in  the  case  put  by  g2fin"Vh« 
Lord  Eldon,(A)  of  a  man  contracting  to  sell  the  fee  simple,  St&tT.** 
and  having  only  a  term  for  one  hundred  years :  so,  where  "**"'" 
the  contract  was,  in  effect,  for  an  absolute  term  of  twenty- 
one  years,  and  it  was  found  that  the  actual  term  might    - 
determine  by  the  cesser  of  certain  lives;  specific  perform- 
*ance  was  decreed,  with  an  abatement  in  respect  of  the 
difference  between  the  absolute  aud  defeasible  interests  :(t) 
there  was  a  similar  decision  where  a  term  was  sold  with 
the  benefit  of  A.'s  covenants  for  renewal,  and  such  cove-' 
nauts  were  found  ^to*be  not  absolute  but  binding  only  a 
•contingent  portion  of  his  assets  :(A:)  so,  where  the  agree-      [*502] 
ment  being  for  a  term  of  thirty-one  years,  a  title  could  be         * 
fiAiown  only  to  a  term  of  twenty-one  years,  and  a  cove- 
nant for  renewal  of  an  additional  term  of  ten  years  :(m) 
so,  it  was  admitted  by  Lord  Eldon,  (the  case  before  him 
being  that  of  a  contract  by  a  tenant  for  life  for  sale  of  the 
fee,){?i)  that  if  a  vendor,  having  a  partial  interest  in  an 
estate,  enter  into  a  contract,  representing  and  agreeing  to 
sell  it  as  his  own,  the  purchaser  may  take  what  he  can 
have  with  -an  abatement :  however,  in  a  case(o)  before 
Lord  Langdale,  M.  R.,  when  a  tenant  for  life,  with  re- . 

•     (g)  See  Difos  v.  Cniise,  2  J.  &  L.  460, 

(A)  Wood  V.  OnJUh,  1  Will.  Ch.  Ca.  see  44;  Sug,  346. 
(i)  Dale  v.  Lister,  cited  16  Ves.  7 ;  and  see  p.  11.  • 

(k)  MiUigany.  Cooke,  16  Ves.  11, 12:  but  semble,ihe  Court  will  not 
now  consider  the  comparative  values  of  covenants ;  see  Rldgxcay  v.  Qrayy. 
1  Mac.  &  G.  109 ;  and  Law  v.  Urlwin,  16  Sim.  390. 
(m)  Hanimry  v.  Liichfield,  2  Myl.  &.  K.  629. 
In)  Mortlock  v.  BuUer,  10  Ves.  315. 
(o)  TVumas  v,  Dering,  1  Keen,  729. 


ties,  the  court  could  not  make  a  new  contract  for  them.  The  parties 
themselves  had  stipulated,  that  in  a  given  event,  which  happened,  the 
agreement  should  be  void. 


* 
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^^*^^'  mainders  to  his  first  and  other  sons  in  tail,  with  remain, 
der  to  himself  in  fee,  contracted  to  sell  the  fee  sinif>Iej 
speculating  on  the  consent  of  the  trustees  for  sale,  which 
consent  was  eventually  withheld,  his  lordship  refused  to 
enforce  specific  performance  to  the  extent  of  the  life  estate 
and  remainder  in  fee,  and  with  an  abatement ;  but  the 
decision  is  disapproved  of  by  Sir  E.  Sugden  \{p)[l]  and, 

(p)  Sag.  351 ;  as  to  the  difficillty  of  fixing  the  amomit  of  abatement 
being  a  reason  for  refusing  relief,  see  VfliUe  v.  Cuddon,  8  CI.  &.  Fin.  766, 
799. 

^       —  m^^mmmi^    ■■—■■■■  ■  ,^m  i  .■■  ^    ■»■■■■  n     ■  i    ■■    ■         n  ■  ■■■  i  ■    ■  ■  ■      i    i    ■  ■■  nw  ^,  ■  ,  ,.«        ■         -  ■■  ■ 

■ 

[1]  In  this  case  the  coart  observed,  that,  without  derogation,  in  any 
respect,  fiom  the  jurisdiction,  it  was  apparent  that  the  court  would  not,  in 
eveiy  case,  compel  a  vendor  to  convey  such  estate  as  he  could.  Ani, 
upon  the  general  principle  that  the  court  will  not  execute  a  contract,  the 

c^formance  of  which  is  unreasonable,  or  would  be  prejudicial  to  per- 
sons Interested  in  the  property,  but  npt  parties  to  the  contract,  the  court 
before  directing  the  partial  execution  of  the 'contract,  by  ordering  the 
limited  interest  of  the  vendor  to  be  conveyed,  ought  to  consider  iiow  that 
proceeding  might  affect  the  interests  of  those  who  were  entitled  to  the  es- 
tate, subject  to  the  limited  interest  of  the  vendor.  The  vendor  had  a  life 
estate,  without  impeachment  of  waste,  with  remainder  to  his  sons  in  tail 
male,  and  having  regard  to  the  settlement,  and  the  protection  intended  to 
be  afforded  to  the  objects  of  it.  Conceiving  that  the  conseqnence  of  a 
partial  execution  of  this  contract,  might  be.  prejudicial  to  those  objects, 
seeing  the  difficulty  of  ascertaining  upon  satiis^ctory  grounds,  t^  just 
amount  of  abatement  from  the  purchase-money,  and  considering  also  that 
nothing  had  been  done  upon  the  contract,  so  that  the  purchaser,  thovgh 

-  suffering  the  disappointment  of  not  makiQg  himself  the  owner  of  an  estate 
he  desined  to  possess,  had  sustained  no  damage,  for  which  compensation 
might  not  be  given  by  a  jury,  it  appeared  to  the  court,  that  a  conveyance 
of  the  vendor's  life  estate  and  ultimate  reversion  to  the  purchaser,  ought 
not  to  be  decreeds.  Upon  this,  Sugden  (1  Sug.  on  Vend.  p.  356,)  remarks ; 
"  There  is  no  doubt,  great  difficulty  in  these  cases ;  but  in  the  case  just 

^  referred  to,  no  circumstance  existed  on  the  part  of  the  purchaser  upon 
which  relief  could  be  refused  to  him  against  the  seller.  It  was  not  denied 
that  the  seller  was  bound  by  the  contract,  and  he  took  advantage  of  the 

'State  of  the  title  to  avoid  the  specific  performance  of  a  contract  which  he 
had  entered  into,  with  full  knowledge  that  he  could  not  bind  the  whole 
fee,  although  the  purchaser  was  not  aware  of  the  circumstance,  and  the 
seller  even  concealed,  for  a  time,  the  objection  made  by  the  trustee  to 
adopt  the  sale.  Nor,  if  the  seller,  according  to  the  general  rule,  was 
bound  to  convey,  what  interests  he  could,  at  a  proportionate  price,  did  the 
difficulty  of  valuing  those  interests,  afford  any  solid  objection  to  the  relief. 
If  a  tenant  for  life  bima  fide^  apprehending  that  the  trustees  of  the  settle- 
ment will  adopt  his  contract,  sell,  meaning  only  to  concur  in  a  sale  of  the 
fee  that  might  be  a  good  defence  in  equity,  against  a  partial  execution  of 
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m  a  subsequent  case,(g)  his  lordship  appears  to  refer  to  ch-^^^^- 
his  former  judgment  as  if  .nut  altogether  satisfied  of  its  indemnity, 

,  .  %  neither 

jjropnety :  and  in  a  recent  converse  case,  of  a  person  en-  8*g2°<*Jj 
titled  in  fee,  subject  to  a  life  estate,  agreeing  to  sell  the  p*»«>riij. 
fee  simple  in  possession,  speculating  on  the  concurrence 
of  the  tenant  for  life,  which  was  withheld,  specific  per- 
formance, with  an  abatement'^  respect  of  the  life  estate,  v«»*>i»i 

'  *  >  and  pur- 

was  decreed  by  V.  O.  K.  Bruce ;  and  the  vendor,  having  j^^"]; 

knowingly  ofiered  for  sale  an  interest  to  which  *he  was  SSJS^ 

not  entitled,  was  not  allowed  to  avail  himself  of  a  condi-  dprocUT 

tion  purporting  to  reserve  the  right  of  rescinding  the  con-      [*603] 

tract  if  the  title  shauld  prove  defective.(r) 

In  two  cased  above  referred  to,(^)  where  the  vendor's 
title  was  only  contingently  defective,  it  was  held,  that  the 
purchaser  might  take  the  estate  with  an  indemnity ;  bul^ 
it  has  been  settled,  by  subsequent  decisions,  that  an  in- 
demnity will  not  be  enforced  against  either  party,(^)  un- 
less it  be  provided  for  by  special  agreement(u) 

And  matters  which  would  not  be  considered  fit  subjects 
for  compensation  as  against  a  ptgrchaser,  may  entitle  him 
to  an  abatement'of  purchase-money  if  he  elect  to  take  the 
estate ;  e.  §-.,  the  existence  gf  mining  rights,(tr)  or  rights  . 

■ 

(q)  Graham  Y.  Oliver^  BesLV.  see  p.  138;  and  see  Nealey.  Mackenzie^ 
1  Keen,  474.  , 

(r)  Nelthorpe  v.  Holgate^l  C^ll.  203. 

(5)  bale  V.  Lister  J  cited  16  Ves.  7 ;  MiUigan  v.  Cooke^  16  Ves.  1 . 

(0  Balman/no  v.  Jjumley,  1  Ves.  &  'B«,234  j  Haton  v.  Brebner,  1  Bli.  42, 
66 ;  AyleU  v.  Ashian,  1  Myl.  &  C.  105 ;  l^kuaiUm.  Flight,  7  Beav.  521 ; 
Ridgway  v.  Gray,  1  Mac.  &  G.  109,  HI. 

(tt)  Walker  v.  Barnes,  3  Mad.  247 ;  A^leU  v,  AsAtow,  1  Myl.  &  C.  104.         ;   •■ 

(yj)  Ssaman  v.  Vawdrey,  16  Ves.  390.  .  •       '     *  , 


.Mi- 


1^ 


the  contract,  by  the  tenant  for  life  alone.  But  such  salts,  ^ere  the  settle- 
ment is  concealed,  deserved  no  favor,  for  there  is  no  mutuality ;  ^the  trus- 
tees, by  their  election,  may  force  the  purchaser  to  complete,  although  he 
cannot  compel  them  to  join,  and  they  are  too  frequently  mere  instrumenls 
in  the  hands  of  the  tenant  for  life  who  procures  them  to  concur  in  the  sale 
«r  reject  it,  just  as  best  suits  his  own  views.  If,  in  a  ca*^^)f  j^s  nature, 
the  purchaser,  on  the  faith  of  the  agreement,  puts  himsefrln^  situation 
from  which  he  cannot  extricate  himself,  and  is  therefore  wil^ftig  to  fore- 
go a  part  of  his  agreement,  that  is  a  circumstance  to  induce  a  court  of 
equity  to  giwe  relief." 


•  •«  • 


•w 
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Oh.  xvm.  of  oominon  ove^  the  estate,(x)  or  the  want  of  a  road  which 

the  vendor  had  agreed  bu|.  was  unable  to  'make.(y) 
Ihiffiiwiif        ^>  however,' th9  purchaser,  at  the  time  of  entering  intp 
tStfig  foT  *®  contract,  be  aware  of  the  existence  of  the  outstanding 
^uTmIiU   interest,  or  that  the  vendor  is  agreeing  for  more  than  he 
^;  ^     can  give,  no  abatement  of  purchase-money  will,  it  is  con- 

ceived,  be  allowed.(z} 
oybyp|>«ijri     And  where  a  plaintiff  had  obtained  an  agreement  for 
uuon.        an  exchange  with  immediate  possession,  under  a  false 
representation  to  )he  defendant  that  the  tenants  of  the 
latter  would  accede  to  the  arrangement,  he  was  not  al- 
lowed to  claim  specific  performance  subject  to  the  tenant's 
[•604]     interests,(a)[l] 

Vendor  how      *It  may  occasionally  happen,  that  the  vendor's  interest 

make  good    is  fouud  to  cxcced  that  which  he  contracted  to  sell,  in 

ottfofU!**    which  case  he  must,  as  a  general  rule,  make  good  the 

tMM^  latter  to  the  best  of  his  ability ;  for  instance,  where  a 

vendor,  in  fact,  seized  in  fee,  contracted  to  sell  the  estate 

as  copyhold,  stating  it  to  be  equal  in  value  to  freehold,  it 

was  held  that  he  ought  (but  for  other  grounds  of  defence, 

to  have  conveyed  the  freehold  ;(6)  it  has,  however,  b^en 

Cx)  Sag.  353. 

(y)  Peacock  v.  Pensm^  11  Beav.  355. 

(^z)  See  Latorenson  v.  Butler,  1  Sch.  &  Lef.  1*  19 ;  HdrrieU  v.  Yeiidr 
ing,  3  Sch.  dD  Lef.  549,  560 ;  Nelthorpe  y.  ffdgaU)  1  CoU.  203,  215. 

(a)  ClemunU  v.  Taslnurgh,  I  Jac..d9'W.^112.« 

(b)  Twining  Y.^Mwrice,  2  Bro.  C.  C.  see  331. 

^ * • » 

,  [\]li  there  kave  beeriHi^srepresentation  on  the  part  of  the  parchaser, 

he  cannot  insist  upon  having  the  estate,  although  he  is  willing  to  take 
subject  to  the  outata^ing  interests.  This  is  the  case  of  ClemunU  v.  Tas- 
'ifiirgh,  which  is  c^ed  in.  the  text.  Upon  a  treaty  for  an  exchange,  Cler- 
mont infoQned  1*asbargh  that  the  tenants  of  the  latter  were  agreeable  to 
the  exchange,*and  thereupon  the  agreement  was  made  which  stipulated 
for  poss^ioQ  on  botfli  sides.  It  appeared,  upon  bill  filed  by  Clermont, 
that  the  tenants  had  not  consented.  The  bill  sought  that  Tasbnrgh  should 
buy  out  his  tenants,  or  that  the  value  should  be  proportionally  reduced. 
The  opinion  of  the  court  beiag  against  the  plaintiff,  he  offered  to  waive 
the  part  of  the  contract  which  stipulated  for  possession,  and  not  to  require 
the  tenants  to  be  bought  out.  But  this  was  denied  to  him,  becaiyi^as  the 
contract  was  obtained  by  misrepresentatioq,  it  was  void  both  at  law  and 
inequity.  When  an  agreement  is  obtained  by  fraud,  the  effect  is  not  to 
cut  it  dowa  or  modify  it  only,  but  it  vitiates  it  in  toto^  and  the  party  who 
has  been  drawn  in  is  totally  absolved  &om  obligation. 
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held,  that  on  an  agreement  to  assign  a  lease,  equity  can-  ^-  ^^^'' 
not  decree  an  underlease,  although  the  assignment  would 
induce  a  forfeiture,  since  the  yendoi's  motive  to  the  as- 
signment may  ha#e  been  to  escape  the  rent  and  cove- 
nants ;(c)  but  the  defence,  as  Sir  B.  Sugden  remarks,  is 
one  which  could  seldom  be  set  up  by  a  ▼endor.(e{) 

If  the  purchaser  be  unwilling  to  complete  with  an  abate-  J^^\^|[^ 
ment,  he  may  resist  specific  performance  on  the  ground  '^I^SJJ/** 
of  the  tenure  of  the  property,  or  of  a  material  part  of  it,  ««"^"« 


manner; 


varying  from  that  to  which  he  is  entitled  under  the  con-  iSJ^^^ 
tract ;  e.  g.,  he  will  not  be  compelled  to  take  a  term,  '^SUf 
(even  for  4000  years,)(e)[l]  or  a  copyhold,(/)  or  mere 
sheepwalks,  instead  of  a  freehold  ;(g-)  or  on  the  ground  of  Jdiftwnt'*' 
the  property  being  held  in  a  manner  different  from  that 
which  is  expressed  or  implied  in  the  contract ;  e.  g,^  he 
will  not  be  compelled  to  take  an  assignment  of  an  under- 
lease,  instead  of  an  original  lease  ;(A)  or  of  a  redeemable, 
instead  of  ai^absolute  interest  ;({)[2]  or  of  an  improved, 

(c)  Alton.  Sag.  342. 

Ql)  Ibid. 

(e)  Dreire  v.  Carp,  9  Ves.  368 ;  and  see  Fordyce  r.  Ffrrd,  4  Bro.  C.  C. 
494  ;  s^  Wright  v.  Howard,  1  Sim.  &  St.  190. 

(/)  fTwining  v.  Morrjce,  ^  Bro»  C.  C.  see  p.  331 ;  Bag.  343 ;  as  to  what 
is  inQladed  in  the  coDtraa,  in  the  absence  of  any  express  description,  vide 
supra,5l,et  seq. 

(g)  Vancouver  v.  Bliss]  11  Veg.  458 ;  see  p.  466. 

(A)  Sug.  341. 

(0  Caverley  v.  Burrell,  Sug.  340.       * 

[1]  In  this  case,  where  the  snbject  of  sale  was  described  to  be  an  aiA- 
nuity  of  so  much  payable  out  of  the  tolls  of  Waterlow  Bridge,  the  cotut 
considered  that  the  purchaser  would  make  some  inquiry  as  to  the  annui- 
ty;  but  as  the  Bridge  Act  did  not  speak  of  any  power  to  redeem  the 
annuities  to  be  granted,  and  the  annuity  toas  made  subject  to  redemption,  it 
was  held  that  the  contract  was  not  binding  on  the  purchaser  -,  and  the 
court  was  of  opinion  that  the  sellers  should  be  strialy  bound  to  disclose 
the  real  nature  of  the  contract. 

[2]  In  the  case  of  Drewe  v.  Corp,  which  is  here  cited,  the  vendor  wa» 
entitled  to  an  absolute  term  of  four  thousand  years  in  the  estate,  and  also, 
to  a  mortgage  of  the  reversion  in  fee,  which  was  fbrfeited,  but  not  fore- 
closed. It  was  decided  that  the  purchaser  who  had  contracted  for  a  fee, 
was  not  bound  to  take  the  term  of  years.  Nor  was  he  compelled  to  take 
the  title  on  the  ground  of  the  vendor  having  a  forfeited  mortgage  in  fee 
of  the  reversion,  although  it  was  evidently  highly  improbable  that  any 
one  would  ever  willingly  redeem  a  reversion  expectant  upon  an  absolute 
term  of  four  thousand  years. 
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^^  '^''  instead  of  a  ground  real  ]{k)[3]  or  on  the  ground  of  no 
or  no  utio  is  title  beiuR  shown  to  that  extent  of  interest  which  he  con- 

■bown  to  the 

nme  extent^  tracted  foF :  6.  g.j  *he  cannot  be  compelled  to  take,  instead 
iaMntnctad  of  i^q  estate  in  possession,  a  reversion  expectant  on  a  life 
[*505]     estate,(/)  or  on  a  subsisting  lease  ;(m}  or  a  life  estate,  and 
(subject  to  an  intervening  estate  tail,)  the  remainder  in 
fee,  instead  of  the  fee  simple  in  possession  ;(n)  nor,  hav- 
ing contracted  for  the  entirety,  can  he  be  compelled  to 
take  undivided  parts  of  the  estate,(o)  even  although  the 
vendors  were  tenants  in  common  of  the  entirety  ;(p}  and 
the  same  decision  has  been  come  to,  where  on  a  contract 
for  two-sevenths  of  an  estate,  a  title  could  only  be  made 
to  one-seventh  \{q)  nor  can  he,  on  the  purchase  of  a  lease^ 
hold  interes(t,  be  compelled  to  accept  a  term  "  considerably 
less  "(r)  than  that  contracted  for ;  e.  g,,  a  term  for  six 
b«howQ%   instead  of  sixteen  years  \{s)[i]  or  on  the  ground  of  no 
^  JwTSf  &•    ^^^^^  being  shown  to  a  material  part  of  the  estate ;  such 
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(I)  Stewart  v.  AUisUm,  1  Mer.  S6. 

(/)  Collier  v.  Jenkins^  You.  295. 

(m)  Si^^.  346. 

In)  Sag.  349. 

(o)  Dolby  y.  P%aien,  3  Sim.  29 ;  affirmed,  I  Russ.  &  M.  296. 

Ip)  AU.-Gen,  v.  Bay^  1  Ves.  218, 2^. 

{q)  Roffey  V.  ShaUcrosSy  4  Mad.  227.  .  • 

(r)  Sag.  341. 

(i)  Lang  v.  Fletcher ,  2  Eq.  Ca.  Abr.  5..     ; 

[3]  In  ihis  case,  where  a  lease  at^  T^k-ieui,  was  described  as  one  at  a 
ground  rent,  Lord  Eldon  treated  the  case  just  as  if  th'ere  had  been  no  such 
condition.  The  subject  of  the  contract  he  observed,  did  not  answer  the 
vendor's  description  of  it,  and  that  in  a  point  so  material  as  to  exclude 
tl}^doctrine  of  compensation,  which  ought  never  to  be  applied  to  a  case 
like  the  ](re^nt.  He  refused  an  injunction ;  and  added,  that  even  if  a 
court  of  law  should  judge  otherwise,  as  to  the  representation,  he  should 
have  great  difficulty  in  decreeing  a  specific  performance,  where  the  des- 
cription was,  at  the  .best,  of  so  ambiguous  a  nature,  that  it  could  not,  with 
certainty,  be  known  ^hat  it  was  that  the  purchaser  imagined  himself  to 
be  contracting  for. 

[1]  In  this  ca«e,  Aa  pretending  that  he  had  a  term  of  sixteen  years  to 
come  in  a  house,  agreed  to  sell  it  to  B.,  and  B.  paid  lOOZ.  part  of  the  con- 
sideration money  down.  B.  entered,  but  finding  that  A.  had  only  a  terra 
of  six  years  in  the  house,  brought  his  bill  to  have  an  account,  his  money 
refunded,  and  the  bargain  set  aside;  and  accordingly,  B.  was  decreed  to 
account  for  the  profits,  and  the  consideration  money  to  be  refunded,  and 
B.  upon  his  own  account,  to  have  tenant  allowances  ;made  him. 
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materiality  consisting,  either  in  the  proportion  which  such  ^-  ^^^^- 
part  bears  to  the  entirety,  or  on  its  being  important  with 
regard  to  the  enjoyment  of  the  residue,  or  as  possessing 
an  adventitious  value  in  the  estimation  of  the  purcha- 
ser ;(/)  e.  g.y  '^  a  purchaser  cannot  be  compelled  to  take 
compensation  for  a  large  portion  of  the  estate  ;"(u)  nor, 
having  entered  into  a  single  contract  for  two  estates,  could 
he  probably  be  compelled  to  take  one  without  the  other  ]{w) 
although  the  estate  with  the  defective  title  were  let  upon 
and  sold  subject  to  fee  farm  grant  at  a  large  rent;(x)[2] 
so  where,  on  the  purchase  of  a  mansion  and  700  acres, 
the  title  to  12  acres  proved  defective,  such  12  acres  being 
opposite  the  park  gate  and  containing  brick  earth,  which 
rendered  it  probable  that  *they  might  be  built  upon,  the  r*5061 
purchaser  was  held  free  ;(y)  so  also  where,  on  the  pur- 
chase of  a  wharf  and  jetty,  no  title  could  be  made  to  the 
jetty  ](z)  or  on  the  ground  of  the  existence  of  incum-  JJJ^^^* 
brances  or  liabilities  which  would  interfere  with  the  en-  °L*if^*L*f*r 

(0  See  1  Mad.  167. 

(tt)  Sug.  359. 

(w)  See  Prendergast  v.  Eyre,  2  Hog.  81. 

(x)  See  S.  C,  p.  94 ;  Sug.  358. 

ly)  KnatchbuU  v.  Grueber,  1  Mad.  153  ^  3  Mer.  124,  see  141 ;  and  see 
3  Myl.  &  K.  728. 

(z)  Peers  v.  Lambert,  7  Beav.  546 ;  and  see  Sug.  357,  for  references  to 
other  cases  in  which  some  earlier  decisions  of  a  contrary  tendency  have 
been  disapproved  of. 

[2]  In  the  case  here  referred  to,  lands  containing  seven  hundred  acres 
were  put  up  to  sale  as  land  subject  to  a  fee  farm  grant  of  100^.  per  annum, 
whereas  the  seller's  title  was  to  a  fee  farm  rent  of  that  amount,  issuing  out 
of  those  lands,  ard  it  was  contended  that  the  sale  being  of  land  subject  to 
a  fee  farm  grant,  it  was  to  be  considered  as  a  rent  charge  chargeable  on 
the  other  lands  sold,  and  that  the  purchaser  ought  to  be  compelled  to  ac- 
cept compensation.  The  argument  proves  how  impossible  it  was  to 
maintain  the  claim.  For  the  purchaser  bought  the  lands  subject  to  a  rent 
charge,  and  the  seller  had  not  got  them,  but  had  a  rent  charge  issuing 
out  of  them.  There  was,  therefore,  no  charge  to  throw  upon  the  other 
lands ;  but  the  question  simply  was,  whether  a  man  having  purchased  a 
fee  simple  estate,  subject  to  a  perpetual  rent  charge,  instead  of  the  estate 
Itself;  and,  of  course,  it  was  held  that  he  could  not.  The  lands  were  ad- 
joining to  other  property  belonging  to  the  purchaser,  and  he  desired  to 
possess  them,  but  without  that  circumstance,  he  had  a  clear  right  to 
rescind  the  sale. 
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^^^^"v  joyment  of  the  estate ;  e.  g.^  liabilities  to  tithe,  (if  the  es- 
ilTenioV^^  tate  is  sold  as  tithe  free  or  subject  to  a  modus  or  com- 
"*"''         muted  rent  charge,)(a)  to  rights  of  mining,(6)  commoD,(c) 
or  waterway  with  power  of  entry  for  the  purpose  of  mak- 
ing, opening,  or  cleansing  water-courses,  or  to  rights  of 
entry  for  making  reservoirs,  or  of  planting  ladders  for  the 
repair  of  adjoining  houses,(<Q  or  to  a  right  of  8porting.(e) 
or  to  the  repairs  of  the  chancel  of  a  church,(/)  or  to  quit 
rents  or  rent-charges,  if  of  a  large  amount,(g')  have  been 
held  to  be  defects  which  do  not  admit  of  compensation, 
or  mattan     Upou  a  similar  principle,  it  has  been  held,  at  law,  that  a 
r^raMthe  purchaser  having  contracted  for  the  assignment  of  a  sub- 
Kbiu^of   sisting  lease,  cannot  be  required  to  accept  a  new  lease  as 
chMer.        original  lessee  ;  his  liability  being  greater  under  the  lease 
[*607]      than  it  would  be  under  the  assignment  ;(A)  *so  where,  on 
the  purchase  of  leaseholds,  the  lease  was  found  to  con- 
tain covenants  to  build  additional  houses,  and  to  deliver 
them  up  at  the  end  of  the  term,  and  the  houses  had  not 
been  built,  but  the  covenant  to  build  had  been  waived,  it 
was  held  that  the  liability  under  the  covenant  to  deliver 
up  at  the  end  of  the  term  was  a  sufficient  defence  to  the 
suit,  although  such  liability  might  have  been  escaped  by 

(a)  Ker  ▼.  Clobery,  Sag.  366 ;  Sinks  v.  Ltrrd  Rokeby,  2  Sw.  222.  The 
question  of  tithe  free  or  not,  has  been  said  to  be  a  question  of  fact  and 
not  of  title  ;  SmWi  v.  lAoyd^  2  Sw.  224,  n.  sed  qu.,  whether  this  statement, 
although  theoretically  accurate,  is  correct  for  practical  purposes.  Free- 
dom from  the  tithe  is  a  fact  which  does  not  relate  to  the  physical  condi- 
tion of  the  property,  and  must,  nevertheless,  be  proved  by  the  vendor  be- 
fore he  can  be  said  to  have  shown  a  good  title  to  the  estate  as  described  in 
the  contract 

(*)  See  Seaman  v.  Vawdrey^  16  Ves.  390 ;  Sug.  363. 

ic)md. 

{d)  See  ShackUton  v.  Suicliff,  1  De  O.  &  S.  609,  where  only  about  four 
and  a  half  out  of  thirty  acres  contracted  for  were  subject  to  the  ease- 
ments. 

(0  Sug.  362 ;  see  Bwmeil  v.  Brawn,  1  Jac.  6b  W.  172. 

(/)  Forteblovf  v.  Shirley,  cited  2  Sw.  223. 

Ig)  PoHman  v.  MiU,  1  Russ.  dt  M.  696. 

(A)  Mason  v.  Carder,  2  Marsh.  332 ;  see  Sug.  341,  where  the  case  seems 
to  be  cited  doubtfully. 


AS  TO  SPECIFIC  PERFORMANCE.  507 

• 

assigning  the  term  to  a  pauper  even  only  a  day  before  its  ^^  ^^"^' 
termination.(t)[l] 

Where  only  part  of  an  estate  is  affected  by  a  liability  or  affect  the 
which,  if  affecting  the  entirety,  would  enable  the  pur-  5^°2f®'3J^ 
chaser  to  resist  specific  performance,  the  purchaser's  right  i»>p^y- 
to  avoid  the  contract  would  seem  to  depend  upon  whether 
the  part  so  affected  is  material  to  the  enjoyment  of  the  re- 
sidue. 

Where,  on  the  purchase  of  several  lots  by  the  same  per-  nefaet  in  n. 

tie  to  one  of 

son,  the  title  to  one  or  more  proves  defective,  this  may  or  "▼eni  ii<^ 
may  not,  according  to  circumstances,  be  a  ground  for  the  J*"^  Jj  j; 
purchaser's  resisting  specific  performance  in  respect  of  the  ""inNftow. 
remaining  lots:  an  express  agreement  that  the  purchaser 
shall  not  take  any  unless  he  can  have  all,  will  be  suffi- 
cient to  blend  the  whole  into  one  contract :  "  but  the  same 
complication  may  be  effected,  or  rather  evidenced,  without 
any  such  agreement.    It  is  a  question  of  circumstances : 
the  lots  may  be  connected  from  their  nature  ;  it  may  h& 
shown  that  the  purchase  of  the  one  was  made  with  re- 
ference to  the  other.    A  mere  suggestion  by  the  party — 
a  mere  statement  of  his  inclination  or  fancy-^will  not  be 
sufficient :  nor  may  the  proof  of  anything  of  a  private  na- 
^re,  not  known  to  the  vendor,  suffice :  but  where,  upon 
matters  known  to  both  parties,  he  can  ground  his  proof 
)hat  the  one  transaction  was  dependent  on  the  other,  he 
complicates  the   two,  so  as  to  make  the  oontract  one, 
although  there  may  have  *been  no  express  statement  that      [*508] 
he  was  to  take  none  if  he  might  not  have  all."(A;) 

(£)  NauaHle  v.  Flight,  7  Beav.  531. 

(A;)  Per  Lord  Brougham,  Casamajor  v.  Strode,  2  Myl.  &  K.,  see  judg- 
ment, p.  12^ ;  Poole  v.  Skergold,  2  Bro.  C.  C.  116 ;  Lord  Eldon's  remarks  in 
Dretoe  v.  Hanson,  6  Yes.  675,  as  stated  Sug.  363. 

[1]  It  may  be  observed  that  in  every  case  where  an  agreement  would  be 
in  part  executed  in  favor  of  a  vendor,  there  is  much  greater  reason  to  afford 
the  aid  of  the  court  at  the  suit  of  the  purchaser,  if  he  be  desirous  of  taking 
the  part  or  interest  to  which  a  title  can  be  made.  And  a  purchaser  may,  in 
some  cases,  insist  on  having  the  part  of  or  interest  in  an  estate  to  which  a 
title  is  produced,  although  the  vendor  could  not  compel  him  to  purchase  it ; 
it  is  true  generally,  but  not  universally,  that  a  purchaser  may  take  what  he 
can  get  with  compensation  for  what  he  cannot  have. 


608  AS  TO  SPECIFIC  PERFORMANCE. 

ch.  xvm.      ^  purchaser  will  lose  his  right  to  resist  specific  per- 
£SSf**tow  formance  oa  the  ground  of  the  estate  being  of  a  different 
cbSMr.  ^^  tenure,(/)  or  subject  to  a  liability  affecting  its  beneficial 
enjojrment,  (c.  g-.,  a  right  of  sporting,)(m)  or  of  there  be- 
ing no  title  to  a  material  part  of  it,(n)  or  of  a  variation 
from  the  description  in  the  particuIars.(o)  if,  after  having 
become  acquainted  with  the.  defect,  he,  without  insisting 
thereon,  proceed  in  the  treaty  ;(p)  or,  afortiofi^  take  pos- 
session :(9)  or  if,  although  insisting  on  the  objection,  be 
take  possession  and  endeavor  to  prevent  the  vendor  from 
removing  the  defect.(r) 
^Bfecta  iD  u-      And  a  purchaser  has  not  been  allowed  to  resist  specific 
•le'notaTaii.  performance,  on  the  ground  that  the  estate  having  been 
fwj"  to  pur-  sold  with  what  was  represented  in  general  terms  as  an 
limited  ri^ht  unlimited  right  of  common,  the  same  proved  to  be  a  right 
of  common:  ofcommou  ouly  for  sheep ;(«)  or,  on  the  ground  of  the 
rSuforrent!  ^^^ate  being  subject  to  quit-rents  or  rent-charges  0/ small 

tith^wiien      So,  where,  on  the  sale  of  140  acres,  the  particulars 
from  tiUM     *stated  that  about  32  acres  were  tithe  free,  and  no  evi- 

(Z)  F^dyce  v.  Ford,  4  Bro.  O.  C.494. 

(wi)  BumeU  v.  Brovm,  1  Jac.  &  W.  168. 

(»)  See  Dretoe  v.  Hanson^  6  Ves.  679.  # 

{p)  Dyer  v.  Hargrave,  10  Ves.  505,  508. 

Ip)  4  Bro.  C.  C.  498 ;  6  Ves.  679;  10  Ves,  508. 

Iq)  1  Jac.  &  W.  168. 

(r)  See  Calcraft  v.  Roebuck ^  1  Ves.  jun.  221. 

(5)  HdwUmd  v.  Norris^  1  Cox,  59. 

(0  See  Esdaile  v.  Stephenson,  1  Sim.  &  St.  122 ;  Portman  v.  MiU,  1  Russ. 
6l  M.  696,  and  see  Sir  E.  Sugden's  remarks  (V.  &  P.  354,)  disapproving  of 
the  decision  in  Hotoland  v.  NorriSy  ubi  supra^  that  a  tithe  rent-charge  of  lH. 
per  annum  was  a  matter  for  compensation.  It  may  be  remarked,  that  in 
the  absence  of  any  statement  on  the  subject,  the  existence  of  a  title-conmiu- 
tation  rent-charge,  or  of  tithe,  must  be  presumed,  and  is  no  objection  to  the 
title,  nor  ground  for  claiming  compensation. 


[1]  In  Esdaile  v.  Stephenson,  to  which  reference  is  here  made,  the  court 
observed  that  rent  charges  were  not  incidents  of  tenure,  but  were  created 
by  the  voluntary  act  of  the  vendor  or  those  under  whom  he  claims ;  and, 
that  although  it  would  be  a  good  rule  that  a  purchaser  should  not  be  bound 
to  complete  his  purchase,  unless  they  were  noticed  in  the  agreement  or 
conditions  of  sale,  yet  the  habit  of  the  court  had  been,  not  to  proceed  upon 
the  distinction  between  quit-rents  and  rent  charges,  but  to  compel  the  pur- 
chaser to  complete  where  the  rent  charge  is  small. 
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dence  of  exemptioa  could  be  produced,  Lord  Eldon  held  ^-  ^^^>^- 
that  the  right  to  the  tithe  of  this  part  of  the  property  could  wu  no  pan 
not  be  considered  the  inducement  to  the  purchase :  and  mem  to  iho 
decreed  specific  performance  with  an  abatement  :{u)  so, 
where  the  purchaser's  agent  having  by  letter  agreed  to 
purchase  an  estate,  consisting  of  a  house  and  19  acres  of 
land,  twelve  of  which  were  occupied  by  the  house,  offices, 
garden,  and  pleasure  grounds ;  no  mention  being  made 
of  tithes ;  and,  on  a  more  formal  contract  being  prepared 
the  great  tithes  were  inserted  by  the  purchaser's  solicitor, 
but  without  any  increase  of  price,  or  further  treaty  on  the 
subject,  and  no  title  could  be  made  to  the  tithes,  Sir  J. 
Leach  held  that  the  tithe  could  have  formed  no  part  of 
the  inducement  to  the  contract,  and  decreed  specific  per- 
formance with  an  abatement;  (the  same  having  been 
offered  by  the  vendor.Xt^) 

Upon  the  last  case,  we  may  remark,  that  the  purcha- 
ser's agent  appears  to  have  actually  entered  by  letter  into 
a  binding.agreement  to  purchase  subject  to  the  tithe :  as 
tQ  the  case  before  Lord  Eldon,  the  decision  ought  scarcely 
to  be  considered  to  establish  any  general  rule ;  the  par- 
ticulars represented  33  acres,  or  thereabouts,  to  be  free ' 
from  tithe  generally,  both  small  and  great ;  and  it  is  ob- 
vious that  a  purchaser  buying  an  estate  of  L40  acres,  say 
with  an  intention  of  building  a  residence  on  the  land,  and 
laying  out  gardens,  &^.,  might  deem  it  of  material  im- 
portance that  even  a  very  small  part  of  the  estate  should 
be  free  from  a  liability  to  the  payment  of  tithe  in  kind. 

So,  the  circumstance  of  the  estate  being  subject  to  a  ezi^neeof 
footway  over  and  round  it,  has  been  held  to  be  no  defence  ~^*^' 
to  a  suit  for  specific  performance,  its  existence  being  pa- 
tent, and  the  purchaser  having  made  no  inquiry  on  the 
*subject;(i7)  but  the  decision  has  not  been  generally  ap-      [•510] 
proved  ;(y)  and  the  courts  would  probably,  upon  slight 
grounds,  come  to  a  different  decision  in  any  case  where 

(tt)  BiTiks y. Lord Rokeby,2 SW.9SQ. 

(io)  SmUh  v.  Thicker,  4  Ross.  303. 

(x)  Oldfield  or  Botoles  v.  JRound,  5  Yes.  506. 

(y)  See  Sag.  377;  bat  see  also  corUraj  Martin  v.  CoUer,  3  Jo.  &,  L.  506. 
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ch  xvni.  an  estate  was  subject  to  a  right  of  way  which  materially 

affected  its  enjoyment. 
6ih.  Matten      As  to  the  5th  of  the  above  heads. — The  amount  of  the 
the  eoonido.  Consideration  to  be  paid  may  be  a  ground  of  defence  by 
either  party :  and,  its  inadequacy  or  excess  will,  of  course, 
be  determined  with  reference  to  matters  as  existing  at  the 
date  of  the  contract,  irrespectively  of  subsequent  events.(z) 
iMdaavAcy  Inadequacy  of  consideration  is  not,  however,  a  defence 
fe^'**  ^  available  to  the  vendor  of  an  estate  in  possession,(a)  un- 
less it  can  be  shown  to  have  originated  in  fraud,  surprise, 
or  misrepresentation,  (whether  wilful  or  not,)(6)  or  impro- 
per concealment  on  the  part  of  the  purchas6r,(c)  or  in  ad- 
vantage taken  of  the  distress  of  the  vendoT,{d)  or,  accord- 
ing to  Lord  Eldon,  <<  unless  the  inadequacy  of  price  is 
such  as  shocks  the  conscience,  and  amounts  in  itself  to 
conclusive  and  decisive  evidence  of  fraud  in  the  transac- 
tion ;"(e)  but  this  dictum  would  probably,  at- the  present 
day,  be  hardly  sustained  in  its  full  extent.(/)[l] 

{z)  See  Sug.  310  j  PooU  v.  SAergold,  2  Bro.  C.  C.  118, 119  '  Cole^  v.  Tre- 
cotkick,9ye8.24!S]  supra,  ^1, 

(a)  Coles  V.  Trecothie,  9  Ves.  246 ;  Bvartnoes  v.  Lock,  10  Ves.  470 ;  Low- 
ther  V.  Lowther,  13  Ves.  103 ;  BoreU  v.  Dwnn,  2  Ha.  450. 

(J))  1  Mad.  81 ;  Breaiey  y.  CoUins,  Yon.  317 ;  and  see  next  note. 

{c)  See  cases  cited  in  note  (a ;)  also  WhUe  v.  Damon,  7  Yes.  30;  West- 
em  v.  Russell,  3  Yes.  &  B.  187 ;  Deane  y.  Ras^on,  1  Anst.  64 ;  Cadman  v. 
Homer,  18  Yes.  10 ;  Turner  v.  Harvey,  Jac.  169 ;  Wail  v.  siubbs,  1  Mad. 
80 ;  Sag.  312;  ^d  see  Ch.  III.  supra. 

(d)  See  MaHin  v.  MitcheU,  2  Jac.  A  W.  413, 423 ;  et  vide  supra,  3&3. 

le)  9  Yes.  246;  and  see  Jac.  282. 

(/)  See  Sug.  314,  n. ;  see  Vigers  v.  Pike,  8  CI.  &  Fin.,  p.  645. 

[1]  On  this  subject,  Mr.  Stoiy  (1  Story's  Eq.  Plead.,  s.  244,  etseq.,)  re- 
marks :  '*  Mere  inadequacy  of  price,  or  any  other  inequality  in  the  bar- 
gain, is  not,  however,  to  be  understood  as  constituting,  per  se,  a  ground  to 
avoid  a  bargain  in  equity.  For,  courts  of  equity,  as  well  as  courts  of 
law,  act  upon  the  ground  that  every  person  who  is  not,  from  his  peculiar 
condition  or  circumstances,  under  disability,  is  entitled  to  dispose  of  his 
property  in  such  manner  and  upon  such  terms  as  he  chooses ;  and  whether 
his  bargains  are  wise  and  discreet,  or  profitable  or  unprofitable,  or  other- 
wise, are  considerations  not  for  courts  of  justice,  but  for  the  party  himself 
to  deliberate  upon.  Inadequacy  of  consideration  is  not  then,  of  itself,  a 
distinct  principle  of  relief  in  equity.  The  common  law  knows  no  such 
principle.  The  consideration,  be  it  more  or  less,  supports  the  contract. 
Common  sense  knows  no  such  principle.    The  value  of  a  thing  is  what 
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The  fact  of  the  sale  being  by  auction,  of  course,  much  ^-  ^v'"- 
increases  the  difficulty  of  showing  fraudulent  inadequa-  saie  by  aue- 
•cy  ;(§•)[!]  and  the  fact  of  neither  party  being  aware  of  the  f*5l  1] 
value  of  the  estate  at  the  time  of  the  contract,  seems  to  S!^n<£"£ 
render  such  a  defence  inpracticable  ;  as  in  a  case  where 
a  person  sold,  for  what  proved  to  be  one-tenth  only  of  its 

« 

{g)  W^Jitte  V.  Pawuw,  7  Ves.  30, 35 ;  Ez  parte  Latham^  ibid,  2Bjn.]  Bar- 
fell  y.  Dann,  2  Ha.  450 ;  supra,  357,  n.  (c.) 

»■■■■■  ■         ■ 

it  will  prodace ;  and  it  admits  of  no  precise  standard.  It  must  be,  in  its 
nature,  fluctuating ;  and  will  depend  upon  ten  thousand  different  circum- 
stances. One  man,  in  the  disposal  of  his  property,  may  sell  it  for  less 
than  another  would.  He  may  sell  it  under  a  pressure  of  circumstances, 
.which  may  iiduce  him  to  part  with  it  at  a  particular  time.  If  courts  of 
*  equity  were  to  unravel  all  these  transactions,  they  would  throw  every 
thing  into  confusion,  and  set  afloat  the  contracts  of  mankind.  Such  a 
coQsequenoe  would,  of  itself,  be  sufficient  to  show  the  inconvenience  and 
^impracticability,  if  not  the  injustice  of  adopting  the  doctrine  that  mere 
inadequacy  of  consideration  should  form  a  distinct  ground  for  relief. 
Still,  however,  there  may  be  such  an  uncoiiscionabieness  or  inadequacy 
in  a  bafgain^  as  to  demonstrate  some  gross  imposition,  or  some  undue 
influence ;  and,  in  such  cases,  courts  of  equity  ought  to  interfere  upon  the 
satisfactory  ground  of  fraud.  But  then,  such  unconscionableness,  or  such 
inadequacy  should  be  made  out  as  would  shock  the  conscience,  and 
amount,  in  itself,  to  conclusive  and  decisive  evidence  of  fraud.  And, 
where  there  are  other  ingredients  in  the  case,  of  a  suspicious  nature,  or 
peculiar  relations  between  the  parties,  gross  inadequacy  of  price,  must 
necessarily  furnish  the  most  vehement  presumption  of  fraud.  The  diffi- 
culty of  adopting  any  other  rule  which  would  not,  in  the  common  inter- 
course and  business  of  life,  be  found  productive  of  serious  inconvenience, 
and  endless  litigation,  is  conceded  by  civilians  and  publicists ;  and,  for 
the  most  part,  they  seem  silently  to  abandon  cases  of  inadequacy  in  bar- 
gains where  there  is  no  fraud,  to  the  forum  of  conscience,  morals,  and 
religion."  See  Butler  v.  Haskell^  4  I>es.  651, 678 ;  Osgood  v.  JFVanklin,  2 
Johns.  Ch.  Rep.  1 ;  lb.  23 ;  Oregor  v.  Duncan,  2  Des.  636 ;  Ldvingslon  v. 
Byrne,  on  appeal,  1  John.  Rep.  555. 

[1]  In  the  case  of  White  v.  Damon,  which  is  here  cited,  although  the 
estate  was  sold  by  auction,  the  bill  was  dismissed  merely  on  account  of 
the  inadequate  price  given  for  the  estate ;  viz.,  120^.,  and  it  was  worth 
2000Z. ;  but,  on  a  re-hearing  before  Lord  Eldon,  although  the  decree  was 
affirmed  upon  a  difierent  ground,  yet  he  said  he  was  inclined  to  say  that 
a  sale  by  auction — there  being  no  fraud,  surprise,  etc. — cannot  be  set 
aside  for  mere  inadequacy  of  value.  It  would  be  very  difficult,  he  said, 
to  sustain  sales  by  auction,  if  the  court  would  not  speciflcaily  perform  the 
agreements. 
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^-  ^v"'-  real  value,  the  allotment  to  which  he  might  be  entitled 

under  an  expected  inclosure  award.(A) 
5??  unSJ:        It  is  laid  down  by  Sir  E.  Sugden  ;{i)[2]  that  "  if  an 
ISount—     uncertain  consideration  (as  a  life  annuity)  be  given  for  an 
quMdon  of   estate  and  the  contract  be  executory,  equity,  it  seems,  will 
i«  fhtlreby^   enter  into  the  adequacy  of  the  consideration."    However, 

ezduddd. 

in  a  case(A:)  before  Sir  /.  Wigratn^  V.  C,  his  honor,  m 
deciding  that  an  inadequacy  of  seven  or  eight  per  cent. 
was  insufficient  as  a  defence,  made  observations  indica- 
ting a  doubt  whether  the  older  cases  are  to  be  regarded 
as  authorities ;  they  having  been  decided  before  the  mo- 
dem rule  of  treating  inadequacy  of  price  in  contracts  for 
the  purchase  of  interests  in  possession  as  nothing  more 
than  an  ingredient  in  evidence,  was  perfectly  Istablished : 

m 

at  any  rate  the  circumstance  of  the  contingency  having 
turned  out  unfavorably  to  the  vendor,  is  no  ground  of 
defence.(Z) 

But  although  in  sales  of  property  in  consideration  of  a 
life  annuity,  the  court  will  decree  specific  performance 
notwithstanding  the  death  of  the  annuitant,  it  will  inquire 
with  some  jealousy  as  to  the  fairness  of  the  transaction, 

(A)  Anon,  died  6  Yes.  2i]  and  Bee  Knight  v.  Majoribanks,MBetLY,JSS^ 
affirmed,  2  Mac.  &  G.  10. 

(i)  Sag.  311 ;  citing  Popey.  Roots,  1  Bro.  P.  C.  W;  Mortimer  v.  Cap- 
per,  1  Bro.  C.  C.  156  \  and  Jackson  v.  Lever,  3  Bro.  C.  C.  605. 

(it)  Bower  v.  Cooper,  2  Ha.  408. 

(/)  Coles  V.  TrecothUk,  6  Yes.  246;  Kenney  y.  Wexham,  6  Mad.  355. 

[2]  In  the  case  here  referred  to,  A.  contracted  with  B.  for  the  sale  of  an 
estate  to  him,  in  consideration  of  a  life  annuity ;  and  the  completion  of 
the  agreement,  was  delayed  by  the  illness  of  a  mortgagee,  who  was  to 
haye  been  paid  off.  Two  days  ailer  the  time  mentioned  for  completing 
the  purchase,  A.  met  with  an  accident,  and  died  within  a  few  days.  By 
the  terms  of  the  contract,  the  first  payment  of  the  annuity,  became  due, 
preyiously  to  the  death  of  A.  but  it  was  not  paid  or  tendered.  A  bill  for 
a  specific  performance  was  dismissed. 

Sugden,  (1  Sug.  on  Yen.  p.  342,  suggests  that)  "  to  obyiate  all  difficulty, 
for  the  life  of  the  yendor,  to  expressly  declare,  that  the  death  of  the  yen- 
dor,  preyiously  to  the  completion  of  the  contract,  shall  not  put  an  end  to 
it,  although  a  payment  of  the  annuity  shall  not  haye  become  due,  or 
haying  become  due,  shall  not  haye  been  made  or  tendered ;  but  that,  on 
the  contrary,  the  purchaser  shall  be  entitled  to  a  conyeyance  on  payment 
of  a  proportionate  part  of  the  annuity,  up  to  the  deaih  of  the  yendor." 
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require  a  clear  case  for  specific  performance  under  such  ^-  ^^'" 
circumstances.(m) 
*We  have  already  considered(n)  those  cases  in  which      r*612] 


the  court  has,  upon  the  mere  ground  of  inadequacy  of  £  b^17' 
consideration,  set  aside  sales  of  reversionary  interests,  iotenata. 
even  after  the  conveyance  has  been  executed :  these  cases, 
of  course,  are,  a  fortiori^  authorities  in  favor  of  a  defend- 
ant resisting  specific  performances  A  degree  of  inade- 
quacy which  might  be  insufficient  to  induce  the  court  to 
interfere  and  set  asi^e  ^n  executed  contract,  would,  it  is 
conceived,  be  a-  valid  defence  in  such  isiiit  :(o)[l]  especi- 
ally if  the  contract  has  not  been  acted  on  or  attempted  to 
be  enforced  until  the  reversion  has  fallen  into  posses- 
sion.(p)  :' 

We  hate  already  seen  that  where  the  estate  is  sold  for  FaUun  or 

;        •  '*  contlngenl      < 

* 

(m)  Per  Lprd  Cottenham,  C,  in  Davies  t.  Cooper ,  5  Myl.  &  C.  279. 

(n)  Suprdy  353j  et  seq, 
' '  Xo)  See  SyxQ,  312, 314 ;  Ryle  ▼.  SmndellSy  M'Clel.  519 ;  PUvsford  y.  Play- 
ford,  4  Ha/^ ;.  Vigers  v.  Pike,  8  CI.  A  Fin.  645. 
*'£p)  Pl<iyford  V.  Playford,  ubi  svpra. 

[1]  In  this  case,  a  tradesman,  for  30Z.  paid  at  the  time  of  the  agree- 
ment, and  5T01.  farther  part  of  770Z.  to  be  paid  at  the  time  of  the  convey- 
ance, sold  eight-twelfths  of  a  property  in  remainder  expectant  upon  his 
father's  death  and  2001.  were  to  be  retained  by  the  purchaser,  in  order 
that  if  he  were  abliged,  upon  the  purchase  of  the  remaining  shares,  to 
give  more  than  lOOZ.  a  piece,  he  might  reimburse  himself  the  excess,  and 
pay  the  residue  to  the  seller,  and  he  was  to  pay  interest  on  the  20(U.  in  the 
meantime.  The  bill  was  filed  by  the  purchaser  for  a  specific  perform- 
ance. The  witnesses  dififered  as  to  the  value ;  but  the  bill  was  dismissed, 
as  too  favorable  bargain  for  the  purchaser.  The  plaintiffs  witnesses 
were  farmers  and  tradesmen,  and,  in  the  opinion  of  the  court,  they  over- 
valued the  father's  life  interest.  It  was,  the  court  said,  thrown  upon  the 
plaintiff  to  make  out  a  case  of  adequacy  in  order  to  entitle  himself  to  a 
decree,  and  he  had  not  done  it  in  the  way  he  ought ;  it  was  incumbent  on 
him  to  have  a  valuation  of  the  property  made  by  a  competent  valuator, 
and  an  actuary  should  have  stated  what  was  the  valuae  of  the  father's 
life  interest,  and  what  would  have  been  a  fair  consideration  for  the  rever- 
sionary interest,  upon  a  view  of  all  the  circumstances.  He  thought  no 
man  capable  of  dealing  prudently  for  his  own  interests  (and  the  seUer's 
condition  was  represented  to  be  that  of  extreme  indigence,  ignorance, 
imbecility  of  intellect,  and  habitual  inebriety,)  could  have  acceded  to  the 
stipulation  as  to  the  2002.  by  which  it  in  fact  depended  upon  the  conduct 
of  the  vendee  of  the  estate  whether  he  should  ever  receive  more  of  the 
residue  of  the  purchase-money  or  not. 

86 


512  AS  TO  SPECIFIC  PERFORMANCE. 

^^  ^^"'-  a  contingent  consideration,  e.  g.,  a  life  annuity,  the  occur- 
i^fn^iM-  rence  of  the  contingency  is,  in  general,  no  defence  to  the 
ftD^  ^     purchaser's  suit  for  specific  performance.(9) 
ExeoMof         So,  on  the  other  had,  it  has  been  held  that  the  mere 

purchanp 

when^B  ur.  ^^c^^B^^^  amouut  of  the  purchase-money,  (even  although 

JwcT* ^'  ^^^  attributable  to  fraud,  misrepresentation,  or  conceal- 
ment on  the  part  of  the  vendor,)  is  a  defence  available  to 
a  purchaser  ;(r)  and  Sir  E.  Sugden^  remarks  that ''  few 
contracts  can  be  enforced  in  equity  where  the  price  is 
unreasonable,  because  contracts  are  not  often  strictly  ob- 
served by  either  party ;  and  if  an  unreasonable  contract 
be  not  performed  by  the  vendor,  according  to  the  letter 
in  every  respect,  equity  will  not  compel  a  performance  in 
specieP{s)\\] 

5?dScttiS!.  I^  ^^>  however,  submitted,  that  such  a  defence  by  a  pur- 
chaser deserves  but  little  favor  in  a  Court  of  Equity  : 
there  is  a  great  difference  between  proofs  of  inadequacy 
and  of  excess  of  price.    Inadequacy  can  be  ascertained 

[•513]  by  reference  *to  an  extrinsic  standard ;  viz.,  the  general 
market  value  of  similar  property ;  and  there  is  no  diffi- 
culty in  comparing  money  with  money :  but  the  court 
when  required  to  pronounce  a  price  excessive,  is  called 
upon  to  do  what  it  has,  apparently,  no  satisfactory  means 
of  doing  ]  viz.,  to  determine  what  represents  the  money 
value,  to  a  specified  individual,  of  a  specified  estate : 

{q)  Supra,  117,  et  vide,  511. 

(r)  Day  v.  Nevmam,,  cited  10  Ves.  300. 

(5)  Sug.  310. 


[1]  In  this  case,  the  estate  was  represented  on  the  one  hand,  of  the  va- 
lue of  nine  or  ten  thousand  pounds,  and  on  the  other  of  only  5000Z.  The 
contract  was  for  6000Z. ;  and  14,0002.  at  the  death  of  a  person  aged  sixty 
five.  The  court  said  it  was  not  a  case  of  actual  fraud ;  but  it  was  in- 
sisted the  bargain  was  grossly  inadequate ;  and  the  inadequacy  was  very 
great :  it  was  impossible,  upon  the  whole  evidence,  to  make  the  estate  to 
be  worth  more  than  10,0002. :  though  the  court  ought  not  to  decreee  a  per- 
formance, yet  as  no  advantage  was  taken  of  necessity,  &c.  it  was  not 
warranted  to  decree  the  vendor  to  deliver  up  the  contract,  the  only  incon- 
venience of  which  would  be,  that  an  action  would  lie  for  damages ;  and 
both  bills  were  accordingly  dismissed.  See  WUs(m  v.  Foru,  6  Johns. 
Rep.  110  J  Seymawr  v.  Seymour,  6  John.  Ch.  Rep.  822  j  Bugge  v.  EUU^  1 
Des.  160. 
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there  is  no  extrinsic  standard  by  which  such  value  can  ^'  ^^^^™- 
be  certainly  determined.  The  mere  fact  of  the  contract 
having  been  entered  into  knowingly  and  bona  fide^  may, 
it  is  conceived,  be  not  unreasonably  considered  in  itself 
to  determine  the  real  value  of  the  estate,  to  the  purchaser, 
at  the  time  of  the  contract ;  whatever  may  be  its  value 
to  third  persons,  and  however  much  its  value  to  the  pur- 
chaser himself  may  have  been  altered  by  subsequent 
events  .(^) 

As  to  the  six  of  the  above  heads : — comprising  those  eth-om. 
grounds  of  defence  which  consist  of  matters  relating  to  tiiraftarcon. 
the  conduct  of  the  plaintiff  subsequent  to  the  contract :  ^dafence. 
these  may  be  conveniently  treated  of  with  reference  to : — 

1st.  Cases,  where  the  defence  is,  that  the  plaintiff  (whe-  luiaaM  wai. 
ther  vendor  or  purchaser,  has  released,  expressly  waived,  ^J^jg* 
or  improperly  delayed  to  enforce  his  rights  under  the  con-  contrwsu 
tract. 

2ndly.  Cases,  where  the  defence  is,  that  the  plaintiff  ^Jffi^^ 
(being  the  vendor)  has,  by  his  conduct,  in  respect  of  the 
estate,  or  towards  the  purchaser,  forfeited  his  rights  under 
the  contract. 

3rdly.  Cases,  where  the  defence  is,  that  the  plaintiff  J^tijo  of 
(whether  vendor  or  purchaser)  has  already  chosen  his  gj^^^^^ 
remedy  and  obtained  satisfaction  for  the  alleged  breach  «>»«»«'• 
of  contract. 

*As  to  the  first  class  of  cases. — An  actual  release  by      [*514] 
deed,  or  a  mere  written  waiver  of  the  contract,  will,  of-%!d^or, 
course  be  a  good  defence  in  equity  :  so  will  a  mere  parol  enforM^u^ 

coDtnct. 

waiver ;  *'  but  such  a  defence  must  be  established  with 
the  greatest  clearness  and  precision ;  and  the  circum- 
stances of  waiver  and  abandonment  must  amount  to  a 
total  dissolution  of  the  contract,  placing  the  parties  in  the 
same  situation  in  which  they  stood  before  the  agreement 
was  entered  into  :"(u)  and  Sir  E.  Sugden  remarks,  that 

(t)  And  ^.  as  to  the  hardship  of  the  bargain  being  a  defence,  vhether 
the  court  should  ever,  merely  on  that  ground,  decline  to  enforce  specific 
performance,  if  the  circumstances,  which  are  relied  on  as  constituting 
the  hardship,  may  be  supposed  to  have  been  present  to  the  mind  of  the 
defendant  at  the  time  of  his  entering  into  the  contract! 

(«)  Per  Lord  Lyndhurst  in  Robinson  v.  Pa^e,  3  Russ.  114, 119;  and 
see  Prke  v.  Dyer^  17  Ves.  364. 
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^- ^^*^'  "the  court  will  look  at  the  evidence  with  great  jea- 
lousy :"(ir)  and  has  held,  judicially,  that  there  must  be 
as  clear  evidence  of  the  waiver  as  of  the  existence  of  a 
contract.(r)[l] 

whmi<J«-»y       We  have  already  considered,(y)  how  far  time  is  in 

in  filiDg  bin,  '  '^ ' 

adefeoc*.  equity  of  the  essence  of  the  contract:  even,  however, 
where  a  clear  right  has  existed  to  enforce  the  contract 
such  right  may  be  lost  by  delay  in  resorting  to  the  court ; 
6.  ^.,  an  unexplained  delay  of  seven  years,(z)  and,  in  an- 
other case,  of  four  years  and  eight  months,(a)  in  filing  the 
bill,  has  in  itself  been  considered  a  sufficient  answer  to 
the  suit :  where  the  bill  was  filed  within  fourteen  months 
after  a  correspondence  upon  objections  to  the  title  had 
ceased,  by  the  defendants  returning  no  answer  to  the  last 
letter  which  called  for  a  distinct  answer  and  threatened 
to  file  a  bill,  specific  performance  was  decreed ;  the  court 
observing,  that  one  could  easily  imagine  that  circumstan- 
ces might  have  happened  which  would  have  made  it 
peevish  to  file  the  bill  immediately.(6)[2]     Less  time, 

(w)  Sng.  173. 

(x)  Carolan  v.  Brabazon^  3  J.  &  L.  200 ;  as  to  the  alteration  of  an 
agreement  by  either  party,  videsupra^  p.  108. 

(y)  Supra^  Ch.  X.,  and  as  to  a  mere  option  of  purchase,  vide  supra, 
98,  n.  (g.) 

(z)  Milward  v.  Earl  of  Tkanet,  5  Ves.  720,  n. 

(a)  AUey  v.  Deschamps,  13  Ves.  225. 

(b)  Marqvis  of  Hertford  y.  Boore^  5  Ves.  719.  | 

[1]  See  6  Mass.  Rep.  24 ;  9  Pick.  105 ;  4  Conn.  550 ;  4  N.  H.  Rep.  191 ; 
1  N.  H.  Rep.  9 ;  7  Wend.  136 ;  2  HaU  171 ;  8  John.  Rep.  392 ;  3ift.  500 ; 
8  Mass.  Rep.  146 ;  11  Wend.  30 ;  3  John.  Rep.  528  j  14  id.  330 ;  7  Cowen 
48 ;  Jackson  v.  Vosburgh,  7  John.  Rep.  186  j  10  John.  336,  358 ;  6  i&.  21 ; 
12  Wend.  408 ;  2  id.  590 ;  3  John.  Rep.  528  j  Avery  v.  Kelhg,  11  Cowen, 
Rep.  562 ;  Delacroix  v.  Bulkley,  13  Wend.  71 ;  4  Conn.  Rep.  550 ;  SU- 
vens  v.  Cooper,  1  John.  Ch.  Rep.  429,  430 ;  BoUford  v.  Bwr,  2  John.  Ch. 
Rep.  405 ;  Rotoan  y.  Lytle,  11  Wend.  616. 

[2]  In  this  case,  upon  objections  to  title,  the  treaty  had  proceeded  for 
about  two  years,  when  the  vendor's  solicitor  wrote,  calling  for  a  distinct 
answer,  saying  that  otherwise,  he  must  be  under  the  necessity  of  filing  a 
biU.  No  answer  was  returned  to  the  letter,  nor  was  any  notice  given 
that  the  purchaser  considered  the  contract  as  abandoned ;  neither  had  he 
brought  any  action  for  the  deposit.  The  bill  was  filed  after  a  delay  of 
about  fourteen  months,  and  the  defendant  resisted  a  specific  performance 
on  the  ground  of  delay,  by  which  he  stated  he  had  suffered  material  in- 
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however,  will  in  general  be  allowed  when  the  defendant  ^  ^'^'*^- 
has  expressly  'refused,  than  when  he  merely  tacitly  neg- 
lects, to  perform  the  agreement :  in  cases  of  the  former 
description,  periods  of  delay,  varying  from  two  years  and 
a  half(c)  to  twelve  months,(d)  have  been  held  sufficient 
to  bar  the  relief  :(e)  it  does  not,  however,  appear,  that  time 
will  run  against  the  plaintiff  so  long  as  the  question  of 
completion  remains  under  discussion ;(/)  or  while  he  is 
substantially  in  possession  of  the  benefit  contracted  for  ;(§*) 
the  modern  tendency  of  the  court  has  been  to  require 
the  plaintiff  to  be  prompt  in  seeking  his  equitable  re- 
medy.(A)[l] 

(c)  Stewart  v.  Smith,  6  Ha.  223,  note. 

Id)  Watson  v.  Reid,  1  Russ.  &  M.  236. 

(«)  See  Heaphy  y.  ERU,  2  Sim.  &  St.  29,  about  two  years'  delay.;  Wal. 
her  v.  Jeffreys,  1  Ha.  341,  two  years  \  SoutkcomJb  y.  Bishop  of  Exeter ^  6  Ha- 
213,  nineteen  months. 

(/)  See  Southcomb  y.  Bishop  of  Exeter,  6  Ha.  213 ;  and  Moxhay  v.  In- 
derwicke,  11  Jur.  837,  where  a  correspondence  upon  the  shape  of  the  con- 
yeyance  was  carried  on  at  considerable  intenrals  for  jiearly  four  years ; 
and.see  Oee  y.  Pearse,  2  De  G.  d&  S.  325. 

(g*)  Clarke  v.  Moore,  1  J.  L.  723 ;  but  delay  will  be  material  on  the 
question  of  costs ;  see  Bwrke  y.  Snvyth,  3  J.  &  L.  193. 

{h)  Southamb  v.  Bishop  of  Exeter,  6  Ha.  213. 

conyenience,  haying  purchased  the  place  as  his  residence,  and  that  he  was 
induced  to  consider  the  contract  as  abandoned.    A  specific  performai^ 

was  howeyer  decreed.  ^ 

« 

[1]  On  this  subject,  Mr.  Story,  (2  Story's  Juris,  sec  776,)  says :  "  One  of 
the  most  frequent  occasions,  on  which  courts  of  equity  are  asked  to  de- 
cree a  specific  performance  of  contracts,  is,  where  4he  terms  for  the  per- 
formance and  completion  of  the  contract,  haye  not,  in  point  of  time,  been 
strictly  complied  with.  Time  is  not  generally  deemed  in  equity  to  be  of 
the  essence  of  the  contract,  unless  the  parties  haye  expressly  so  treated  it, 
or  it  necessarily  follows  from  the  nature  and  circumstances  of  the  con- 
tract It  is  true,  that  courts  of  equity  haye  regard  to  time,  so  far  as  re- 
spects the  good  faith  and  diligence  of  the  parties.  But  if  circumstances 
of  a  reasonable  nature,  haye  disabled  the  party  from  a  strict  compliance, 
or  if  he  comes  racejUi  facto,  to  ask  for  specific  performance,  the  suit  is 
treated  with  indulgence,  and  generally  with  fayor  by  the  court.  But  then, 
in  such  cases,  it  should  be  clear  that  the  remedies  are  mutual ;  that  there 
has  been  no  change  of  circumstances,  affecting  the  character  or  justice 
of  the  contract ;  that  compensation  for  the  delay,  can  be  fully  and  bene- 
ficially giyen ;  that  he  who  asks  a  specific  performance,  is  in  a  condi- 
tion to  perform  his  own  part  of  the  contract ;  and  that  he  has  shown  him- 
self ready,  prompt,  desirous,  and  eager  to  perform  the  contract.    Eyen 
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ch.  xYiii.  ^  to  the  second  class  of  cases. — ^We  have  already  seen 
Waste  of  M-  that  any  act  by  the  vendor — e.  g,  the  fall  of  ornamental 
defeaea;      timber — which  prevents  his  giving  to  the  purchaser  that 

where  time  is  of  the  essence  of  the  contract,  it  may  be  waived  by  proceed- 
ing in  the  purchase  after  the  time  has  elapsed ;  and  if  time  was  not  ori- 
ginally made  by  the ''parties,  of  the  essence  of  the  contract,  yet  it  may 
become  so,  by  notice,  if  the  other  party  is  afterwards  guilty  of  improper 
delays  in  completing  the  purchase."  The  plaintiff,  on  the  5^th  of  March 
1810,  agreed  to  purchase  of  the  defendant,  a  piece  of  ground,  and  pay  in 
two,  three,  and  four  years,  with  interest  annually ;  and  upon  complying 
with  the  payments,  the  defendant  agreed  to  give  a  deed.  If  the  plaintiff 
failed  in  them,  or  any  of  them,  the  agreement  was  to  be  void.  He  en- 
tered and  made  improvements ;  but  omitted  to  make  the  payments  until 
1814,  when  he  tendered  all  the  money  due  on  the  contract,  which  the 
plaintiff  refused  to  accept.  The  plaintiff  had  often  declared  his  inability 
to  pay,  and  disclaimed  any  right  to  the  premises,  and  relied  on  the  de- 
fendants' liberality,  for  the  occupation  of  them.  In  1812  the  defendant 
notified  him  to  quit  the  premises ;  and  the  plaintiff  then  agreed,  that  if 
he  would  permit  him  to  remain  one  year,  and  occupy,  he  would  clear  and 
fence,  five  acres  of  the  land ;  to  which,  the  defendant  assented.  In  Octo- 
ber, 1813,  when  a  purchaser  applied  to  the  defendant,  the  plaintiff  acqui- 
esced in  the  sale,  and  declared  he  should  abandon,  whether  sold  or  not. 
Held  that  there  was  an  abandonment  of  the  purchase,  and  there  was  no 
color  of  equity  in  the  plaintiff.  The  court  remarked,  that  it  was  an  ac- 
knowledged rule  in  courts  of  equity,  that  where  the  party  applying  for  a 
specific  performance,  has  omitted  to  execute  his  part  of  the  contract,  by  the 
time  appointed  for  that  purpose,  without  a  sufficient  reason  to  justify  or 
•  excuse  his  delay — and  where  there  was  nothing  in  the  acts  or  conduct  of 

the  other  party  that  amounted  to  an  acquiescence  in  that  delay,  the  court 
would  not  compel  a  specific  performance.  This  rule  is  founded  in  the 
^  soundest  principles  of  policy  and  justice.  Its  tendency  is  to  uphold  good 
faith  and  punctuality  in  dealing.  The  notion  that  seems  too  much  to  pre- 
vail that  a  party  may  be  utterly  regardless  of  his  stipulated  payments, 
and  that  a  court  of  chancery  will,  almost  at  any  time,  relieve  him  from 
the  penalty  of  his  gross  negligence,  is  very  injurious  to  good  morals,  to 
a  lively  sense  of  obligation,  to  the  sanctity  of  contracts,  and  the  charac- 
ter of  the  court  The  court  adds ;  "  From  the  view  which  I  have  taken 
of  the  cases,  the  general  principle  appears  to  me,  to  be  perfectly  estab- 
lished, that  time  is  a  circumstance  of  decisive  importance  in  these  con- 
tracts ;  but  it  may  be  waived,  by  the  conduct  of  the  party ;  and  it  is  in- 
cumbent upon  the  party  calling  for  specific  performance,  to  show  that  he 
has  used  due  diligence,  or  if  not,  that  his  diligence  arose  from  some  just 
cause,  or  has  been  acquiesced  in ;  that  it  is  not  necessary  for  the  party 
resisting  the  performance,  to  show  any  particular  injury  or  inconvenience ; 
it  is  sufficient,  if  he  has  not  acquiesced  in  the  negligence  of  the  plaintiff, 
but  considered  it  as  releasing  him."  BeTiedict  v.  L/ynck^  3  John.  Ch.  Rep. 
379;  See  CHbbs  v.  Champion,  3  Ham.  Rep.  335;  Brasher  v.  Qraiz,  6 
Wheat  528;  PraU  v.  Carrol,  8  Cranch,  471 ;  Avery  y,  Kellogg,  11  Conn. 
Rep.  562. 
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which  was  substantially  the  subject-matter  of  the  contract,  c^-  ^v"'- 
will  be  a  defence  to  his  suit  for  specific  performance  ;(t) 
but  that  he  may,  in  due  course  of  husbandry,  cut  coppice, 
and  get  in  crops,  accounting  to  the  purchaser  for  the  net 
profits.(A;) 

So,  the  circumstance  of  the  vendor  having  turned  the  or  ejacunent 
purchaser  out  of  possession,  (which  he  was  entitled  to  rigSuruiiy  » 
under  the  contract,  and  had  been  allowed  to  take,)  has 
been  held  a  sufficient  defence  to  the  vendor's  suit.(Z) 

So,  if  the  plaintiff  refuse  or  be  unable  to  perform  a  ma-  or  inability 

*  of  vendor  to 

terial  stipulation  under  the  contract — as  if  it  had  been  perform  a  ^ 

'^  material  sti' 

•agreed  that  the  vendor  should  become  tenant  of  the  estate  SJJJ^^?' 
for  a  term  of  fourteen  years  at  a  specified  rent,  and  he  ^'nf-tfi-i 
become  insolvent(m) — this  may  be  a  reason  for  refusing      *• 
specific  performance  against  the  purchaser ;  but  this  de- 
fence was  overruled  when  the  agreement  was  for  merely 
a  yearly  tenancy,  and  especially  as  the  vendor's  embar-  . 
rassments  were  known  to  the  purchaser,  (ti) 

As  to  the  third  class  of  cases. — If  the  plaintiff  has  AcUon    ' 
brought  an  action  at  law  and  has  recovered  damages  for  damages  ra- 

coTerod. 

breach  of  contract  he  will  be  held  to  have  elected  his  re- 
medy.(o)  '  • 

(10.)  As  to  the  proceedings  in  the  suit ; — viz.  payment  of 
purchase-money  into  Court; — reference  of  title  and 
proceeding's  thereon — decree  for  plaintiff — conveyance 
— decree  dismissing  Bill. 

Where  the  purchaser  is  in  possession  of  the  estate,  he  purch«wrin 
may,  even  before  answer,(p)  be  ordered  upon  motion  to  SSS^i- 
pay  the  purchase-money  into  court ;  this  relief  it  seems  pnrehM. 
will  be  afforded,  when  "  the  possession  by  the  purchaser,  cSSl 
without  payment  of  the  purchase-money,  is  according  to 

(i)  Supra^  116. 
{k)  Ibid, 

(I)  KnatchbuU  v.  Grueber,  3  Mer.  see  144. 
(w)  See  1  Y.  &  C.  Exch.  228. 

(n)  Lord  v.  Stephens,  1  Y.  &  C.  Exch.  222,  228]  sed  qu,  whether  the 
length  of  the  tenancy  is  material ;  see  Sag.  338. 
(o)  See  SairUer  v.  Ferguson,  1  Mac.  &  G.  286. 
0^}  Dixonv.  Asaey^ltlLtx,l3Q\  Blackburn  v.  Slace,  6  MdixLG9. 
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<^-  ^^'"-  the  intention  of  the  parties,  or  is  held  according  to  it,  but 
the  purchaser  has  exercised  improper  acts  of  ownership, 
for  example  cutting  timber,  or  selling  the  estate,"(f )  or 
dealing  with  it  in  a  manner  contrary  to  former  usage,  or 
to  the  usual  course  of  husbandry ;(r)  "but  not,"  accord- 
ing to  Sir  E.  Sugdefi,  "  where  the  possession  is  taken 
under  the  contract,  or  is  consistent  with  it,  and  the  pur- 
chaser has  not  dealt  improperly  with  the  estate  ;"(^)[.l] 

(g)  Sug.  251 ;  Dan.  Ch.  Prac.  by  H.  1642. 
(r)  Osdomev.  Harvey,  1  Y.  &C.  C.  C.  116. 
(5)  Sag.  251. 

[1]  Sugden  (I  Sag.  on  Vend.  p.  961, 262)  thus  states  the  rule  in  prac- 
tice, of  calling  upon  the  purchaser  of  estates,  to  pay  their  purchase-money 
into  court :  "  A  new  practice  has  sprung  up,  by  which  certainly,  some 
suits,  have  been  quickly  disposed  of,  but  which  has  been  a  great  surprise 
upon  many  parties.  I  allude  to  the  practice  of  ordering  a  purchaser,  in 
possession  of  the  estate,  upon  motion,  to  pay  the  purchase-money  into  court. 
This,  under  special  circumstances,  has  even  been  done  before  answer,  but 
the  purchaser  has  in  some  cases  had  the  option  to  pay  the  money,  or  give 
up  possession ;  in  others,  occupation  rent  has  been  set  deducting  interest 
on  the  deposit,  and  in  others,  a  receiver  has  been  appointed ;  and  pay- 
ment of  the  money  will  be  ordered,  although,  by  the  agreement,  it  ispay- 
,  able  by  instalments,  and  a  portion  of  it  is  to  remain  secured  upon  the 
estate.  This  rule  has  been  adopted  where  the  possession  has  been  given 
under  a  mutual  apprehension  that  the  title  could  be  immediately  made 
good— where  the  purchaser  had  a  sort  of  mixed  possession  with  the  ven- 
dor, and  had  paid  part  of  the  purchase-money,  was  insolvent,  and  had 
attempted,  without  effect,  to  sell  the  estate— where  the  purchaser  approved 
of  the  title  and  prepared  a  conveyance,  and  then  raised  objections — ^where 
the  purchaser  had  been  guilty  of  laches  and  cut  underwood ;  even  in  a 
case  where  it  appeared,  on  the  face  of  the  abstract,  that  the  title  was  bad, 
but  the  purchaser  had  sold  and  conveyed  the  estate  to  another  purchaser. 
So  where,  from  circumstances,  an  acceptance  of  the  title  was  inferred. 
Again  where  a  time  was  fixed  for  payment  of  the  purchase-money,  by  in- 
stalments, and  the  property  was  a  coai  mine.  In  all  these  cases,  the  rule 
has  been  applied,  and  if  the  estate  be  sold  under  a  decree,  the  purchaser, 
if  he  enters  into  possession,  will  be  compelled  to  pay  his  purchase-money 
into  court  unless  he  entered  with  the  express  consent  of  the  court.  But 
where  the  sale  is  not  by  the  court,  and  the  seller  has  thought  proper  to 
put  the  purchaser  into  possession,  with  an  understanding  between  them 
that  he  shall  not  pay  his  money  until  he  has  a  title,  the  purchaser  cannot 
be  called  upon  to  pay  the  money  into  court,  in  this  summary  way ;  nor 
can  the  payment  be  compelled,  where  the  vendor  gives  possession  without 
stipulation,  or  the  purchaser  was  in  possession,  imder  another  title  before 
the  contract ;  or  the  possession  was  given  independently  of  the  contract, 
and  the  seller  has  been  guilty  of  laches ;  although,  in  such  cases,  the  pur- 
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this  last  ^proposition  most,  however,  be  taken  subject  to  ch.  xvm. 
the  following  qualifications,  viz.,  that  where  a  purchaser 
has  been  hmg  in  possession,  c.  g,  three  years,(/)  he  wfll  SS^^cSu! 
be  required  either  to  give  up{tt)  possession  or  to  pay  in  JJ^^Tor^a' 
his    purchase-money  within    a    short    date^  e.  g,  two  Sml* 
-  months  ]{w\  and  this  was  ordered  in  a  case  where,  ac- 
cording to  the  agreement,  the  greater  part  of  the  purchase- 
money  was  to  remain  on  mortgage  of  the  estate  for  twelve 
months  after  the  conteyance  :(:r)  a  similar  order  was 
made,  in  a  modern  case,  by  Lord  Langdale^  although  the 
purchaser  had  taken  possession  for  the  benefit  of  the  ven- 
dor, and  expressly  without  prejudice  to  any  objection  he 
might  afterwards  make  to  the  title,  and  had  retained  pos- 

(0  Tindal  v.  CobhoM,  2  Myl.  &  K.  385 ;  Younge  v.  Duncambej  You. 
^75. 

(u)  Where  possession  having  been  taken  by  an  agent  in  mistake,  had 
been  restored,  the  motion  for  payment  was  refused ;  T&mlinson  v.  Maik* 
Chester  and  Birmingham  Railway  Company ^  2  Rail.  Ca.  104. 

(w)  Yowngtv.DvmarmbeyYGa.Vnb. 

(x)  S.  C.y  sed  qu,  whether  the  purchaser,  if  the  point  had  been  pressed 
on  the  court,  would  not  have  been  allowed  to  give  his  bond  or  covenant  for 
the  amount  agreed  to  be  left  on  mortgage ;  and  see  the  judgment  in  Clarke 
V.  EUi4}tt,  I  Mad.  606,  607. 

chaser  may  make  himself  liable  to  the  demand  by  dealing  improperly  with 
the  estate,  e.  g.  cutting  trees,  or  seUing  it  to  another  person.  But  the  pur- 
chaser after  a  long  period,  will  not  be  permitted  to  keep  possession  of  the 
estate,  and  also  withhold  the  purchase-money :  if  a  title  has  not  been 
made,  he  will  be  put  to  his  election,  within  a  reasonable  time,  e.  g.  two 
months,  to  give  up  the  possession,  or  pay  the  purchase-money.  If  an 
agreement  be  by  parol,  for  sale,  at  so  much  per  acre,  and  possession  be 
given  to  the  purchaser,  without  any  understanding  respecting  the  period 
when  the  purchase-money  should  be  paid,  and  the  bill  alleges  a  quantity 
^f  land  to  be  sold,  which  is  denied  by  the  answer,  and  the  biU  only  seeks 
a  performance  as  to  the  larger  quantity,  no  money  will  be  ordered  into 
court."  He  then  proceeds  to  deduce  two  simple  rules  from  the  cases ; 
1st.  Where  the  possession  is  taken  under  the  contract,  or  is  consistent 
with  it,  and  the  purchaser  has  not  dealt  improperly  with  the  estate,  the 
cause  must  take  its  regular  course.  But  2d.  If  the  possession  by  the  pur- 
chaser without  pa3rment  of  the  m%pey,  is  contrary  to  the  intention  of  the 
parties,  or  is  held  according  to  it,  but  the  purchaser  has  exercised  impro- 
per acts  of  ownership,  for  example,  cutting  timber,  by  which  the  property 
is  lessened  in  value,  or  selling  the  estate,  by  which  the  first  seller's  remedy 
is  complicated  without  his  assent,  in  such  cases,  the  court  will  interpose 
and  compel  tl^e  pui;phs6er  to  pay  the  purchase<money  into  court. 
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Ch.  XVIII. 


Quantitjr  of 
land  taken 
when  uncer- 
tain, no 
order  made. 


Under  spe- 
cial circum* 
Biancee,  re* 
ceiver  ap- 
pointed 

['518] 


Or  occupar 
tion  rent  set 
on  eitate. 


Vendor 
plaintifT 
•eeking  in- 
junction, 
when 
oblif^ed  to 
pay  in  de- 
posit. 


Injunction 
•gainsi 


session  for  about  a  year  and  a  half:  and  although  the 
above  proposition  of  Sir  E.  iSugden  was  cited  in  aif  u- 
ment,  his  Lordship  seemed  to  consider  that,  as  a  geneial 
rule,  a  purchaser  could  not  be  allowed  to  retain  baih  the 
estate  and  the  money.(y) 

In  a  case  where,  according  to  the  bill,  there  was  a  parol 
agreement  for  sale  at  80/.  per  acre,  with  possession  given 
of  five  acres,  but,  according  to  the  answer,  only  of  three 
acres,  a  motion  that  the  purchaser  should  pay  in  the  pur- 
chase-money for  the  five  acres,  or  else  for  the  three  acres, 
was  refused.(z) 

In  a  case  where  there  was  a  sort  of  mixed  possession, 
the  greater  proportion  of  it  being  in  the  purchaser,  but 
•the  vendor  not  being  entirely  out  of  possession,  and  part 
of  the  purchase-money  was  paid,  but  the  purchaser  was 
in  a  state  of  insolvency  and  admitted  his  intention  to  con< 
vey  the  estate  to  trustees  for  the  benefit  of  his  creditors, 
the  court  appointed  a  receiver  (a) 

In  another  case  an  occupation  rent  was  set  on  the  estate 
deducting  interest  at  6L  per  cent,  on  the  deposit  :{b)  so 
where  a  yearly  tenant  in  possession  filed  a  bill  claiming 
an  option  to  purchase,  the  court  would  only  restrain  an 
ejectment  by  the  landlord  on  the  terms  of  the  tenant  con- 
tinuing to  pay  the  rent,  without  prejudice.(c) 

Where  a  vendor  in  possession  files  a  bill  for  specific 
performance  and  to  restrain  the  purchaser  from  proceed- 
ing at  law  for  his  deposit,  he  can  generally  obtain  the  in- 
junction only  on  the  terms  of  paying  the  deposit  into  court ; 
unless  his  retention  of  the  estate  be  the  fault  only  of  the 
purchaser ;  as  where  the  vendor  is  able  and  willing  to 
make  a  good  title  and  the  other  improperly  refuses  to 
complete.(d) 

A  purchaser  in  possession,  even  under  the  contract,  but 

(y)  Fowler  v.  Ward,  6  Jur.  547 ;  and  see  Adams  v.  HeathcoU,  10  Jar. 
:?01,  V.  C.  E.;  Smith  v.  Uoyd,  1  Mad.  83 ;  and  Wickham  v.  Evered,  i 
Mad.  53. 

(^)  Benson  v.  Giastonhiiry  CwfuU  Company,  1  C.  P.  Coop.  N.  R.  350. 

(a)  HaU  V.  Jenkinson,  2  Yes.  &.  B.  125 ;  see  (he  judgment,  126. 

{b)  Smitk  y.  Jackson  and  Lloyd,  1  Mad.  618. 

(c)  Pyke  V.  Nortkwood,  1  Beav.  52. 

id)  Wynne  Y.GrigUh,  1  Sim.  &  St.  147, 149. 
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■^0  has  not  paid  his  purchase-money,  may  be  restrained   ^-  ^^'" 
on  motion  from  waste  or  destruction  of  the  property  ;  e.  f.  :  ^«»««  ^y    ' 

'^     ^       '   '        °        purchaneria 

from  felling  timber :(«)[!]  so,  the  vendor  may,  under  spe-  pouemaoa. 
cial  circumstances,  as  where  he  has  given  np  possession 
and  received  part  of  the  purchase-money,(/)  be  restrained  fi|t«V' 
from  conveying  away  the  legal  estate,  or  contracting  to  iVgal  righu!' 
resell  the  property  :{g)  but,  in  general,  in  a  suit  for  speci- 
fic performance  the  purchaser  is  not  entitled  to  restrain 
the  owner  from  dealing  with  his  property ;  as  a*different      r*519] 
doctrine  would  operate  to  control  the  rights  of  ownership; 
although  the  agreement  were  such  as  could  not  be  per- 
formed :(A)  but  in  a  suit  to  enforce  an  agreement  for  sale 
of  a  next  presentation,  the  vendor  may  be  restrained  from 
presenting  any  clerk  not  nominated  by  the  purchaser ;  ^ 
and  the  injunction  has  even  been  extended  so  as  to  re- 
strain the  Bishop  from  presenting,  except  on  the  like  no- 
mination, or  from  collating  in  the  event  of  a  lapse  pending 
the  8uit.(t) 

Where  the  question  of  title  is  the  only  one  in  dispute,  Rofennce  or 

1  '  %  '^.N.!!!-  -  title,  on  mo- 

the  court,  m  order  to  save  time.fA:)  will,  at  the  mstance  of  tionboforo 
either  party,  direct  a  reference  to  the  master  upon  motion 

(ff)  Crockford  v.  Alexander ,  15  Ves.  138;  videsupra^  p.  118,  119. 

(/)  SpiUer  v.  SpiUer,  3  Sw.  55G. 

(jg)  EcMiffv.  Baldwin,  16  Ves.  237 ;  Curtis  v.  Marquis  of  Buckingham, 
3Ves.  &B.  168. 

(A)  Per  Lord  Eldon  in  SpiUer  v.  SpUler,  ubi  supra ;  Turner  v.  Wight, 
4  Beav.  40 ;  see  Haigh  v.  Jaggar,  2  Coll.  231. 

(i)  Nicholsm  v.  Knapp,  9  Sim.  326. 

(*>  Dorin  v.  Harvey,  9  Jur.  648 ;  15  Sim.  49. 


[I]  An  injuQctioQ  will  lie  to  restrain  the  deflndant  from  chitting  timber 
and  committing  other  waste,  he  being  in  possession,  claiming  title  ad> 
versely,  a  suit  being  in  progress  at  law,  to  try  the  title.  Shubrick  v.  Que- 
rard^  2  Des.  616;  Storm  v.  Mann,  4  Johns.  Ch.  Rep.  21,  contra.  An  in- 
junction will  lie  against  a  mortgagor  in  possession,  to  stay  waste ;  al- 
though no  suit  be  pending  for  foreclosure.  Brady  v.  Waldron,  2  Johns. 
Ch.  Rep.  148.  An  injunction  to  stay  waste,  will  not  be  granted  against 
a  vendee,  to  whom  land  has  been  sold  in  fee,  even  where  the  vendor  re- 
tains the  title  as  security  for  the  purchase-money ;  unless  he  brings  his 
suit  to  enforce  the  lien,  alleging  that  the  defendant  is  commiuing  waste 
in  such  a  manner  as  to  render  the  land  an  incompetent  security ;  in  ^Hiich 
case,  an  injunction  to  stay  waste,  pending  the  suit,  may  be  awarded.  ScoU 
V.  Wharton,  2  Hen.  &  Munf.  25. 
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^^^^  before  the  hearing,  or  even,  at  the  instance  of  the  plain- 
Sjjj*f°""  tiff,(Z)  before  answer  ;(m)  unless  the  defendant's  counsel 
^^d?      can  state  that  other  matters  are  in  question  ',(n)  and  this, 
of  uue.  ^    although  the  only  question  of  title  is  one  which  might  be 
conveniently  determined  at  the  hearing  without  a  refer- 
ence,(o)  or  although  specific  performance  be  resisted  upon 
the  ground  that  time  was  of  the  essence  of  the  contract, 
and  that  a  good  title  was  not  shown  within  the  specified 
period  ;(p)  such  an  order,  if  obtained  by  the  plaintiff  be- 
fore answer,  will  not  preclude  the  defendant  from  making 
any  defence  which  he  thinks  proper  ;(9')  and  in  a  suit 
commenced  by  claim  under  the  new  orders  of  April,  1850, 
the  order  of  reference  is  of  course,  unless  sufficient  cause 
to  the  contrary  is  shown  by  the  defendant  on  the  hearing 
[•520]    *of  the  claim.(r)[l] 

FWToiona  *lt  is  Said  by  Sir  E.  Sugden,  that  "in  every  case, 
wh«re  the  answer,  upon  reasons  solid  or  frivolous,  insists 
that  the  agreement  ought  not  to  be  executed,  the  court 
must  first  dispose  of  the  question  raised  f{s)  and  accord- 
ing to  some  authorities,  such  question  could  only  be  dis- 

(0  See  Curling  v.  FUght,  5  Ha.  247. 

(w)  Balmanno  v.  LunUeyj  1  Ves.  &  B.  224 ;  Bennett  v.  Rees,  1  Keen, 
406. 

(n)  MaUkews  v.  Dana,  3  Mad.  470. 

(o)  Curling  v.  Flighty  5  Ha.  348. 

(ji)  FoxLove  v.  AmcoatSj  3  Beav.  496. 

{q)  Emery  v.  Pickering,  13  Sim.  583. 

(r)  But  the  agreement  must  be  admitted  by  the  defendant,  or  proved  hj 
the  plaintiff,  mprai  and  see  Marshall  v.  Datnes,  14  Jur.  997,  V.  C.  R. 

(5)  Sag.  416;  and  see  cases  there  cited. 

[1]  In  all  cases  vhere  a  bill  in  equity  is  filed  for  a  specific  perform- 
ance, either  party  may,  in  general,  if  he  please,  have  reference  as  to  the 
title.  The  vendor  is  entitled  to  this  privilege  in  order  to  enable  him  to 
make  out  a  title.  The  purchaser  is  allowed  this  right,  in  order  that  he 
may  have  the  title  assured  in  a  manner  he  otherwise  could  not.  As  to  a 
purchaser,  the  court  never  acts  upon  the  fact  that  a  satisfactory  abstract 
was  delivered,  unless  the  party  has  clearly  bound  himself  to  accept  the 
title  upon  the  abstract ;  bat  though  the  abstract  is  in  the  hands  of  theparty 
who  says  he  cannot  object  to  it,  yet  he  may  insist  upon  a  reference,  be- 
cause, b^  the  production  of  papers  which  can  be  enforced,  and  by  the  ex- 
aminations and  inquiries  which  can  be  made,  the  title  may  be  examined 
in  a  manner  it  never  could,  upon  a  mere  abstract.  Either  party  may, 
however,  waive  this  right.    See  2  Sug.  on  Vend.  p.  18. 
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posed  of  upon  the  hearing.(^)    However,  in  a  ifecent  case,  ^'  ^'"- 
where  the  question  arose  whether  a  defence,  even  although  May'iw  du- 

*  °      posed  of  oa 

frivolous,  is  necessarilv  an  answer  to  the  motion.  Sir  mouon- 
J.  Wigram,  T.  C,  observed,  that  such  has  not  been  the 
practice,  at  least  since  the  case  of  WUhy  v.  Cottle,{u) 
Since  the  decision  in  that  case,  the  practice  of  the  court 
has  been  to  look  into  the  answer  for  the  purpose  of  seeing 
whether  that  which  the  defendant  calls  an  objection  to 
performing  the  contract  is  an  open  question.  A  point 
raised  by  the  answer  as  an  objection  other  than  to  title, 
may  be  so  surrounded  and  governed  by  authority,  as,  in 
fact,  to  create  no  difEculty,  and  to  be,  in  effect  frivolous ; 
and  in  that  case  the  court  does  not  yield  to  the  objection 
by  refusing  the  reference.(t(?) 

It  has  been  decided  by  the  same  learned  judge,  that  for  ^Ji^^^hai** 
the  purpose  of  such  a  motion,  objections  to  the  title  mean  JSi?imr. 
tsuch  objections  as  can  only  be  properly  the  subject  of  ad-  "***" 
judication  upon  the  investigation  of  the  title :  e,  g.,  objec- 
tions depending  on  the  application  of  conditions  of  sale, 
(the  propriety  or  validity  of  the  conditions  themselves  not 
being  questioned  ;){x)  or  on  the  liability  of  the  vendor  to 
furnish  any  particular  evidence  of  title,  or  on  his  ability  • 

to  furnish  such  evidence.(y)  r*52lr] 

•And  since  the  object  of  granting  the  reference  before  Pjjy®- 
the  hearing  is  merely  to  save  time,  the  court  has  refused  g^^"?"^ 
such  a  motion  by  a  plaintiff-vendor,  who,  for  eleven 
months  after  answer,  had  taken  no  proceedings  in  the 
suit,  (a?) 

And,  of  course,  no  reference  will  .be  directed  even  at  2JjJ^*^"  ?' 
the  hearing,  if  the  court  be  satisfied  that  the  purchaser       •         *. 
has  intentionally  waived  his  right  to   investigate   the 

(«)  Sfte  Blijth  V.  ElmJiirst,  1  Ves.  &  B.  1 ;  WUAy  v.  CotUe,  1  Sim.  &.  St. 
174;  Gordon  v.  BaU,  1  Sim.  &  St.  L78. 

(u)  Turn.  &  Russ.  78. 

{v>)  Wood  V,  MachUf  5  Ha.,  see  p.  161  ^  and  see  Boyes  v.  Liddellj  1  Y.  & 
C.  C.  C.  133. 

(z)  Wood  V.  Machu,  5  Ha.  158, 

(y)  Curling  v.FUght,bH3i.  243, 

(z)  Darin  v.  Harvey,  9  Jur.  648 ;  15  Sim.  49. 
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<*-^^^"'-  title  ;(a)[l]*Bod  it  has  been  refused  on  the  mere  ground 
of  long  possession  and  vexatious  objections  on  the  part  of 
the  purchaser.(i) 
condiuonai  We  bave  already  seen  that  a  purchaser  who  accepts  a 
•fibehf  ^^'^'  conditionally  on  the  vendor  complying  v/ith  a  spe- 
cified requisition,  which  is  not  complied  with,  is  entitled 
to  a  general  reference  of  title.(c)[3] 

(a)  PMwood  y,  Qreen^  15  Yea.  594;  Margravine  of  Anspach  v.  Nod,  1 
Madd.  310 ;  Bwrrougks  v.  OaJdot,  3  Sw.  see  p.  168,  and  earlier  cases  cited 
in  argument ;  Blacklow  v.  Laws,  2  Ha.,  see  p.  47. 

{b)  HaU  V.  Laver,  3  Y.  &  C.  191. 

(c)  fi'mira,  p.  217 ;  Lesti^j'etm  v.  Margin,  3  Myl.  &  K.  255. 

[1]  In  the  first  of  the  cases  here  cited,  the  purchaser,  by  the  contract, 
was  to  be  let  into  immediate  possession,  and  was  to  pay  interest  for  a 
year,  when  the  purchase  money  was  to  be  paid,  on  having  a  good  title. 
«  And  possession  was  given  accordingly,  and  an  abstract  delivered,  to 

which  no  objection  was  made,  but  the  purchaser  had  delayed  to  complete 
the  pai%hase  for  upwards  of  three  years  after  the  day  named,  and  had  not 
paid  all  the  interest  due,  the  court  compelled  him  to  accept  the  title  with- 
out any  investigation.  In  the  second  of  these  cases  possession  was  given 
under  the  contract,  and  the  abstract  was  delivered,  and  the  purchaser  allow- 
ed more  than  two  years  to  elapse  before  he  took  any  objection  to  the  title, 
which  was  about  one  year  and  a  half  after  the  time  when  the  contract  should 
have  been  completed,  and  in  the  mean  time  had  made  alterations  in  the  bou- 
ses and  let  them,  and  written  several  letters,  apologizing  for  not  having  paid 
the  purchase  money,  he  wasdecreed,  by  his  conduct,  to  bave  accepted  the  ti- 
tle. The  alterations  of  the  premises,  and  the  letting  them,  were  considered 
acts  strongly  indicating  an  acceptance  of  the  title,  for  till  the  title  was  ac- 
cepted the  purchaser  was  not  bound  to  pay  the  money.  In  a  still  later 
case,  the  purchaser,  by  his  answer,  swore  that  he  did  not  mean  to  waive 
his  objections  to  the  title,  but  the  court  said  that  if  a  party  acts  in  a  manner 
from  which  it  may  be  imj^ed  he  does  not  mean  to  object  to  the  title,  he 
,  cannot  afterwards,  at  a  distance  of  time,  when  evidence  perhaps,  is  lost, 
insist  upon  objections  to  the  title. 

"[2]  Under  such  reference  it  has  been  held,  that  if  the  purchaser  can 
show  a  good  title  at  any  time  before  the  master's  report,  it  will  entitle 
him  to  a  decree;  and  evea  after  the  report,  if  the  vendor  can  satisfy  the 
court  that  he  can  make  a  good  title,  by  clearing  up  the  objections  reported 
by  the  master,  the  court  will  make  a  decree  in  his  favor. 

The  question  whether  a  vendor  was  or  was  not  able,  to  make  a  good 
title,  at  the  time  of  the  reference  to  the  master  is  a  very  material  one  with 
reference  to  costs,  though  not,  with  reference  to  the  decree  for  a  specific 
performance,  the  rule  of  the  court  being,  that  a  vendor  is  not  entitled  to 
costs,  except  from  the  time  when  his  title  is  reported  complete ;  and  that 
up  to  that  time,  he  must  pay  costs  himself. 

It  is  to  be  recollected  that  it  is  a  fundamental  principle  of  courts  of 


AS  TO  SPECIFIC  PERFORMANCE.  521 

The  reference,  when  directed,  should  be  complete  and.  ^'  ^^"'' 
extend  to  all  that  regards  the  title,  but  not  to  other  mat-  nf^Ince, 
ter8;(c{)  the  order  is,  to  inquire  whether  the  vendor  can,  matus^'and 
at  the  time  of  the  reference  (not  at  the  date  of  the  contract) 
show  a  good  title.(6)  and  it  should  contain  a  direction  that 
if  the  master  shall  find  that  a  good  title  can  be  shown^  he 
shall  inquire  when  it  was  first  shown ;  and  so  the  order 
is  qow  always  made;  unless,  for  some  reason  stated  at 
the  time,  and  by  the  express  direction  of  the  court,  the 
inquiry  as  to  the  time  when  a  good  title  was  first  shown, 
be  omitted ;(/)  so,  also,  an  inquiry  will,  if  desired,  be  di- 
rected, whether  the  defendant  ever,  and  when  required  of 
the  plaintiff,  any  and  what  evidence  in  *proof  of  a  point      [*522] 
material  to  the  title  ]{g)  but  not  as  to  a  matter  which  has 
no  reference  to  the  title :  e.  g.^  the  sufficiency  of  the  ab* 
stract  delivered.(A)    The  order  should  also  contain  the 
usual  directions  for  the  production  of  deeds,  &c.,  and  for 
the  exammation  of  the  parties  on  oath,  and  reserve  further 
directions  and  costs.(t)[l] 

The  form  of  the  order  of  reference  in  a  suit  commenced  HKJJ.** 
by  claim  under  the  orders  of  April,  1860,  is  as  follows,(A:)[2]  SSST*  ^ 

(d)  Jennings  v.  Hojdon^  1  Madd.  212;  Benmett  y.  Rees^  1  Keen,  405. 

(<?)  Langfard  v.  PiU,  2  P.  Wms.  see  630 ;  Dan.  Ch.  PAw.  by  H.,  982. 

(/)  Per  Lord  Langdale  in  BenneU  v.  ReeSf  1  Keen,  409. 

(^)  md.  408. 

(A)  Ibid. 

(I)  WinterboUom  v.  Ingham,  9  Sim.  6M. 

(k)  Se^  Schedule  C.  No.  10. 


equity^  to  make  as  complete  a  decision  upon  ail  the  points  embraced  in 
a  cause,  as  the  nature  of  the  case  'will  admit,  so  as  to  preclude,  not  only 
all  further  litigation  between  the  same  parties,  but  the  possibility  of  the 
sdine  parties  being,  at  any  future  period,  disturbed,  or  harassed,  by  other 
parties  claiming  the  same  matter,  as  well  as  of  any  danger  that  may  exist 
of  injustice  being  done  to  other  parties  who  are  not  before  the  court  in 
the  present  proceedings. 

[if  See  2  Barb.  Ch.  Pr.  296 ;  1  ib.  328. 

[2]  The  following  form  may  be  adopted : — 
[TUUof  Catbse.] 

On  reading  and  filing  the  pleadings  in  this  cause,  affidavits  &c. 
and  on  hearing  Mr.  N.  of  counsel  for  the  defendant,  in  support  of  this 
motion,  and  Mr.  P.  of  counsel  for  the  complainant,  in  opposition  thereto, 
it  is  ordered,  that  it  be  referred  to  one  of  the  masters  of  this  court,  residing^ 
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ch.  xviii.  y]2,^  « that  it  be  referred  to  the  master  of  this  court  in  ro- 
tation to  inquire  whether  a  good  title  can  be  made  to  the 
property  comprized  in  the  agreement  in  the  plaintiff's 
claim  mentioned ;  and  in  case  the  said  master  shall  be  of 
opinion  that  a  good  title  can  be  made,  it  is  ordered,  that 
he  do  state  at  what  time  it  was  first  shown  that  such  good 
title  could  be  made ;"  and  reserves  further  directions  and 
costs ;  and  under  the  17th  order  the  masterhas  a  general  au- 
thority to  cause  the  parties  to  he  examined  upon  interro- 
gatories and  to  produce  deeds^  books,  papers  and  writings, 
as  he  shall  think  fit. 

Pending  the  reference,  the  defendant  cannot,  under  the 
ll4th  order  of  May,  1845,  dismiss  the  bill  for  want  of- 
prosecution.(Z) 

ProceediDgg      No  State  of  facts  is  carried  in.,  but  the  master  proceeds 

on  lefar-  '  .  *' 

•S^i         Upon  the  abstract :  and  he  will  assume  its  correctness  and 

BUsier  pro-        ~  ' 

SS^acT-  ^^^  require  the  production  of  the  title  deeds,  unless  their 
production  is  insisted  on  by  the  purchaser  ',{m)  on  '*  liti- 
gated questions  of  title,  written  objections  are  brought  in 
by  the  party  objecting ;  and  the  master  is  either  attended 
by  counsel  on  both  sides,  or  the  written  opinions  of  coun- 
sel upon  the  abstract  already  given  are  produced  to  him, 

(0  CoJUns  V.  Crreaves,  5  Ha.  596. 
{ni)  See  Danl.  Ch.  Pr.  by  H.  1168. 


% 
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in  the  county  of  to  inquire^  whether  a  good  title  can  be  made  to 

«  ':  the  preioises  comprjeed  in  the  agreement  between  the  parties  to  this  caoee, 

mentioned  in  the  pleadings  therein,  and  that  he  state  his  opinion  thereon, 
to  the  court.  And  in  case  he  shall  be  of  opinion  that  a  good  title  can  be 
made,  it  is  ordered  that  he  do  inquire  and  state  when  it  was  first  shown 
that  a  good  title  could  be  made.  And  that  the  said  master  do  inqfiire  and 
report,  as  to  the  quantity  of  land  agreed  to  be  conveyed,  by  the  cotnplai^- 
ant,  and  that  he  take  an  account  of  the  payments  made  upon  such  agree- 
ment, by  the  defendant,  and  that  he  ascertain  and  report,  the  balance  now* 
due  from  him  upon  the  said  agreement.  And  for  better  discovery  of  the 
matters  aforesaid,  the  parties  are  to  produce,  before  the  said  master,  open 
oath,  all  deeds,  books,  papers,  and  writings,  in  their  custody  or  jwwefjfe- 
*  lating  thereto,  and  are  to  be  examined  upon  interrogatories,  as  the  said 

'  master  shall  direct.  And  this  court  doth  reserve  the  consideration  of  all 
further  directions,  and  of  the  costs  of  this  suit,  until  af^er  the  said  master 
shall  have  made  his  report.  And  either  of  the  parties  are  to  be  at  liberty 
to  apply  to  the  court,  as  occasion  shall-  require.  See  2  Barb.  Ch.  Pr. 
452. 
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,  according  to  circumstances  \{n)  and  he  has  the  same  ^•^^^' 
•power  to  exanaine  witnesses  on  a  reference  upon  motion 

*  as  he  would  have  if  it  were  under  a  decree.(o) 

The  usual  and  xecognized(p)  practice,  is,  for  the  mas-  uraaiiy 
,ter,  instead  of  personally  perusing  the  abstract,  to  submit  couniiei'a 
it  to  a  conveyancing  counsel,  of  his  own  selection:  but  ^•»«n- 
akhobgh  he  may  avail  himself  of  the  assistance  afforded 
him  by  the  op^inion  thus  obtained,  he  ought  not,  in  bis  re- 
port, to  state  it  as  the  foundation  of  his  finding.(9) 

"  In  thB  prosecution  of  the  order  for,  reference  the  mas-  what  eri- 
^teur,  in  his  discretitni,  may  examine  the  parties  upon  inter-  myreMir* 
rogatories^  and  receive  evidence  upon  affidavit,  or  by  the  "  **** 

•  examination  of  witriesfies  before  him  either  by  written  in- 
terrogatories or  viva  voce.    He  may  also  call  for  such  ^ 
deeds  and  other  muniments  as  are  necessary  to  the  eluci- 
dation of  the  title."(r) 

A  purchaser  will  not  be  compelled  take  a  doubtful  Purch(a«r 
title  ;(«)[!]  or  a  merely  equitable  title,(/)  unless  the  sale  ^p}^  ^^ 
be  under  a  decree  of  the  court,(M)?aUhough  he  may  have  ™*JJJJ,i© 
consented  to  go  before  the  master  upon  a  reference  as  to  **^*»  *• 
the  title  to  the  estate  directed  in  an  administration  suit  \{w)  ^ 

nor  will  he  be  compelled  to  take  an  iequitable  title  which  j 

bis  vendor,  who  purchased  from  ttie  court,  was  "himself 
obliged  to  accept; (2:)   nor  will  a  case  be  sent  for  Jthe  oreAiwrat 


to  Aca« 


(»)  IbU. 

\o)  Wooodruffe  v.  TUUrtan,  8  Sim.  238. 

{p)  See  Flower  v.  Walker ^  1  Russ.  408. 

{q)  In  re  CoUard,  10  BeSiV.  2^.  .      .     •,  . 

(r)  Danl.  Oh.  Prac.  by  H.  1169;  and  see  WtTiUrboUqpi  v.  Ingham^  9 
Sim.  654 ;  and  17th  Order  of  April,  1850,  supra,  p.  522. 

(5)  8ug.  506 ;  Blosse  v..  Lord  danmorris,  3  Bfigh,  62 ;  an*  other  cases 
cited :  see  the  atenmetgjpf  defendant's  counsel  in  Hoviarth  y.  SmUh^  6 
Sim.  161.  *^ 

{£)  Ibid,  and  Law  v.  Vrlwin,!  Sim.  ^. 

(u)  Infra.    *  '     * 

(it)  Cann  v.  Cann,  1  Sim.  &  St.  284. 

(x)  Lord  WaWiairCs  case,  Sug.  52. 


[1]  To  enable  equity  to  enforce  a  specific  performance,  against  a  pur- 
chaser, the  title  to  the  estate  ought  to  be  free  even  from  suspicion.  For  it 
would  be  an  extraordinary  proceeding  £^u|bi  court  of  equity  to  compel  a 
purchaser  to  take  an  estate  which  it  canSn  warrant  to  him. 

■     88 


abto  doubt. 
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ch.  xvm.  opinion  of  a  court  of  law  without  hia  coMent  *,(y)  and  if, 
being  Mat     upon  the  retum  of  a  certificate  in  favor  of  the  title,  the 

to  Law :  * 

court  has  any  doubt  upon  the  point,  a  case  will  be  direc- 
[*524]      ted  to  another  *court  of  law,(z)  and  notwithstanding  such 
certificate,  the  court  of  chancery  will  entertain  an4  act 
upon  any  equitable  objection  to  the  iiHeJ^a) 
fi^B  w^Si.      '^®  doubt,  whether  upon  law  or  fad,  must  in  oMo|4q  * 
be  a  ground  for  rejecting  the  title,  be  a  reaa:>nable  doutil  : 
according  to  Lord  Hardwicke,  <<  the  court,  in  carrying 
agreements  into  execution,  must  govern  itself  by  a  moral 
certainty,  for  it  is  impossible  in  the  nature  of  things  that 
there  should  be  a,  mathematical  certainty  of  a  good  title ;. 
there  are  often  suggestions  of  old  aqfailiiy  and  often  doubts' 
what  issue  persons  have  left,  whether  more  or  fewer,  and 
yet  these  were  never  allowed  to  beq];)jections  of  that  force 
as  to  overturn  a  title  to  an  estate  :"(^)[l]  ^nd  the  above 
remarks  are  cited  with  approbation  by  Sir  W.  6rant,(c) 
and  Sir  E.  Sugdea  :{d)  however^  in  a  case  before  Mr. 
Baron  Alderson,  upon^he  above c^ctaasto moral  and  ma- 
thematical certainties  t)eing..  cifed,  the  court  observed, 
<^  that  only  means  that  you^cannot  prove  a  title  by  meails 
4  of  reasoning,  but  .(»ily- with  the  help  of  evidence;  those 

sort  of  apothegois  gera  great  deal  more  reputation  than 
they  deserve.'*(c) '  • 
QuMitiona  As  to  doubts  depending  on  a  point  of  law,  Sir  E.  Sug- 
£ddS!*»**^  den  suggests,  that  a  judge  "  may  feel  himself  more  at 
J^w  iSJS'  liberty  to  decide  a  general  point  of  law  between  vendor 
SSSS?  °^'  ^°^  purchaser  th^  a  qifestion  of  construction  of  an  in- 
formal  mstruiiwpt, -which  can  afford  no  precedent,  and 
upon  wtich  men  Aay  naturally  differ :(/)  and  even  an 

(y)  Boakt  Y.  Kidd,  5  Ves.  647. 

(z)  ^g.  506;  Dan.  Chan.  Prac.by  ]g.  1088;  it  appears  that  in  the 
first  instance  the  plaintiff  selects^the  Court;  WaUon  v.  HoU^  13  Jur.355. 
{a)  SheffieU  v.  Lord  Midgrave,  2  Ves.  jun.  526. 

(b)  Lyddal  v.  WestaA,  2  Alk.  20. 

(c)  HiUary  v.  flTaUer,  12  Ves.  252. 
{d)  Sug.  518.* 

(e)  Hutchinson  v.  MorriU,  3  Y  &  C.  554. 
(/)  Sug.  508. 
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[1]  See  T&n  Broeck  v.  Livingston,  1  John.  Ch.  Rep.  357. 
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*,'    abstract  point  of  law,  will  not,  if  considered  doubtful,  ch.  xvm. 
be .  decided  against  a  purchaser  even  by  the  House  of 
fiOrds  :{g)[\]  and  where  the  *purchaser  objects  to  the  title      [*625] 
^  upon  the  authority  of  a  decision  of  a  court  of  law  in  a 
•■    similar  case,  the  court  of  chancery,  although  entertaining 
a  strong  opinion  against  the  correctness  of  such  decision, 
will  not  overrule  it,  but  will  direct  a  case.(g'g') 
'     If  there  be  an  appeal,  the  fact  of  the  title  having  been  Decision  of 
held  bad  in  the  courts  below  will  not  be  a  reason  for  the  *®^^"" 

reraed  on 

jiidga  of  the  appellate  court  considering  the  title  too  doubt-  ^f^S^^ 
f ul  to  force  on  a  purchaser,  if  he  himself  entertain  a  clear  fu!"  ^^^' 
opinion  in  its  favor  ;(A)  and  Lord  Eldon,  where  a  pur- 
chaser persisted  in  an  objection,  which,  although  doubtful 
on  the  previous  authorities,  had  been  decided  in  favor  of 
the  same  vendor  by  a  recent' judgment  of  his  lordship, 
.  from  which  there  had  been  no  appeal,  decreed  specific  * 

performance  with  costs.{i)  • 

As  to  doubts  respecting:  facts,  we  may  here  refer  to  the  a«u)  d9ubt»    -*^^ 
'observations  already  made(&)  as  to  presumptions  of» facts  'a*^"-  "  ^ 

'  as  between  vendor  and  purchaser. 

In  a  case  where  it  appeared  that  upon  a  previous  pur-  Title  not. 
ohase  a  tenant  for  life  had,  after  the  contract/  exercised  a  do»rt)tfui  on 

'  '  mero  bub- 

power  of  appointment  in  favor  of  one  of  his  sons,  and  that  f^^  *'*' 

(g)  Blosse  V.  Lin^d  Clanmorris,  3  Bli.  62,  71.  .* 

iSS)  Peppercorn  Y.  Peacock,  4  Jur.  1122. 

(A)  See  Sag.  512. 

(i)  Biscoe  V.   miks,  3  Mer.  456. 

{k)  Supra,  166,  et  seq. 

[I]  In  this  case,  upon  appeal  to  the  House  of  Lords,  the  questicyi  was, 
whe'ther  a  reyersion  vested  in  the  crown  by  forfeiture,  could  be  barred  by 
a  recovery.  Lord  Eldon  said  that  the  law  on  this  point,  was  not  clearly 
settled,  and  that  he  could  not  advise  the  house,  sitting  as  a  court  of  equity 
in  appeal,  to  hold  a  purchaser  to  the  contract  in  a  case  where  it  could  not 
be  stated  as  a  matter  free  from  doubt,  whether  the  reversion  had  been 
barred  by  the  recovery ;  and  as  the  purchaser  had  been  brought  into  court 
-  upon  a  doubtful  title,  he  ought  tote  discharged  with  costs.  Lord  Redes- 
dale  added,  that  general  opinion,  was  against  the  title,  but  that,  in  that 
case,  it  was  not  necessary  to  come  to  any  precise  decision  on  the  point. 
It  was  sufficient  on  the  question  then  before  the  House,  if  the  law  were 
doubtful.  A  purchaser  had  a  right  to  require  a  marketable  title,  and  this 
title,  it  must  be  admitted,  rested  on  a  point  of  law,  which,  at  least,  was 
doubtful. 
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^^  *''"*•  the  father,  mother  and  son  had  thereupon  conveyed  to  the 

IS^^l^i,  purchaser,  the  money  being  expressed  to  be  paid  to  the 

for  rep^^  three  conveying  parties,  Lord  £ldon  held  that  the  mere 

«uto!^        possibility  of  the  appointment  having  been  founded  on  a 

corrupt  agreement  between  the  father  and  son  was  not  a 

valid  objection  to  the  title.(Z)[l] 

Even  the  mere  fact  that  a  suit  is  pending,  in  which 
part  of  the  lands  are  claimed  adversely  to  the  vendor,  is 
not,  in  itself,  an  absolute  objection  to  the  title ;  and  in 
such  a  case,  the  master  should  state  the  point  in  question 
[•526]  ijj  th^  ♦adverse  suit,  and  his  opinion  thereon.(m)  The 
court,  however,  it  is  conceived,  would  not,  unless  the 
point  were  perfectly  clear,  or,  perhaps,  in  any  case,  com- 
pel the  purchaser  to  complete  until  the  adverse  claim  had 
been  decided  on.  In  a  case  before  Lord  Langdale,  where 
the  intended  purchaser  had  received  notice  of  a  claim  to 
the  estate,  founded  on  th^  alleged  invalidity  of  an  ap- 
pointment, which  claim,  however,  had  not  been  followed 
up  by  any  act,  and  no  fact  had  been  stated  as  a  founda- 
tion for  it,  his  lordship  decided  that  the  purchaser  was 
bound  to  complete  ;  but  added,  "  if  it  were  possible  to  in- 
stitute any  inquiry  as  to  the  facts  which  took  place  I 
think  it  ought  to  be  done,  for  the  satisfaction  of  the  pur- 
chaser ;  but  I  do  not  see.  how  that  can  be  :"(n)  in  a  late 
case,  where  the  vendor  claimed  under  a  suspicious  will, 
and  the  heir  had  failed  in  an  action  of  ejectment  and  in  a 
subsequent  motion  for  a  new  trial.  Lord  Cottenham,  rever- 

(l)  Af  Queen  v.  Farquhar,  11  Ves.  467. 

(ta)  Osbaidestonv.  Askew,  1  Rass.  160. 

(w)  Green  v.  PuZsford  2  Beav.  see  p.  75.  , 

[1]  The  title  was  objected  to  on  the  ground  of  an  opinion,  by  which  it 
appeared,  that  the  father  first  sold  the  estate,  and  then  the  appointment 
was  devised  to  make  a  title,  and  the  purchase  deed  recited  that  the 
contract  was  made  with  the  father  and  son.  And  it  was  insisted  that  if 
the  father  derived  any  benefit  from  thp  agreement,  or  even  made  a  pre- 
vious stipulation  that  his  son  should  join  him  in  a  sale,  which  there  ap- 
peared the  strongest  reason  to  apprehend,  it  would  have  been  a  fraudalent 
execution.  But  Lord  Eldon  overruled  the  objection,  as  it  did  not  appear 
that  the  estate  sold  for  less  than  its  value,  or  that  the  son  got  less  than  the 
value  of  his  reversionary  interest,  but  merely  that  he,  as  the  owner  of  the 
reversion,  acceded  to  the  purchase. 
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sing  the  vice-chancellor's  decision,  held  that,  as  means  ^'^"^'- 
existed  of  bringing  the  objection  to  a  test,  the  court  would 
do'so,  before  compelling  the  purchaser  to  take  the  title : 
and  required  the  vendor  to  file  a  bill  to  establish  the  will 
against  the  heir.(o) 

An  anonymous  case  is  cited  by  Sir  E.  Sugden,(p)  in  ^^JJ^^ 
which  a  man  having  agreed  to  buy  an  estate  with  mines,  Jjjjjj^  ^ 
and  objecting  that  the  mines  were  under  a  common,  over  ^•iJi^aui 
which  others  hafl  a  right  of  common,  Lord  Eldon,  obser-  **"*• 
ving  on  the  improbability  of  disturbance,  and  that  nomi- 
nal damages  only  would  probably  be  given  in  the  event 
of  an  action,  decreed  specific  performance ;  but  the  case 
seems  to  be  of  very  questionable  authority :  Sir  E.  Sug- 
den  considef6({jr)  that  the  decision  must  have  'turned  on      [*627] 
the  improbabiflty  of  disturbance :  but  it  may  reasonably 
be  doubted,  whether  the  supposed  absence  of  any  ade- 
quate motive  for  parties  to  assert  their  rights  by  litigation 
constitutes  that  sort  of  improbability  upon  which  a  pur- 
chaser is  bound  to  rely ;  however,  in  an  earlier  case,  the 
existence  in  the  crown  of  a  right  to  the  mines  under  the 
estate,  but  without  a  reservation  of  a  right  of  entry,  was 
held  by  Lord  Hardwicke  to  be  no  objection  to  the  titlg  ; 
it  appearing  that  no  search  had  been  made  for  mines  for 
upwards  of  a  century,  and  that  probably  no  mines  existed, 
and  that  the  crown's  right  never  had  been  and  probably 
never  would  be  exercised  ;(r)[l]  so  a  right  of  re-entry  by 

{o)  Qrove  v.  Bastard,  2  Phill.  619. 

0?)  Bug.  519. 

(?)  Ibid.  520. 

(r)  I/yddal  y.  Weston,  2  Atk.  19.  The  case  seems  to  have  been  decided 
under  the  idea  that  the  Crown,  no  right  of  entry  being  reserved,  could 
neither  work  nor  authorize  others  to  work  the  mines,  unless  they  were 
first  opened  by  the  owner  of  the  soil;  but  it  seems  doubtful  whether  this  is 
good  law ;  see  Case  of  Mines,  Plow.  313 ;  Seaman  y.  Vawdrey,  16  Ves. 
393 ;  Bainbridge  on  Mines,  41. 

[1]  Lord  Hardwicke  observed,  that  it  would  be  of  mischievous  conse- 
quence, to  allow  it  to  be  an  objection  to  a  title  that  it  is  derived  under  a 
grant  from  the  crown  in  which  there  is  a  reservation  of  such  mines,  es- 
pecially as  all  grants  from  the  crown  have,  for  the  most  part,  such  a  gen- 
eral reservation ;  but  he  added  the  fact  in  the  present  case  is  that  there 
has  never  been  an  exertion  of  this  right  in  a  single  instance,  and  no  pro- 


•f 


627  AS  TO  SPECIFIC  PERFORMANCE.    ' 


_     ______  * 

^•^^^^'-  the  crown,  which  the  court  considers  incapable  of  being 

enforced,  is  no  objection  to  the  title.(^) 
22J5JJ^"«      Where  a  necessary  party  to  the  title  is,  neither  in  law 
groSuidfor    nor  equity,  subject  to  the  control  of  the  vendor,  but  has 
a^iDic^tto.  an  independent  interest,  and  no  evidence  is  furnished  of 
a  legal  or  equitable  obligation  on  the  part  of  such  stranger 
to  concur  in  the  sale,  the  master  should  report  against  the 
title(^)  on  the  ground  of  such  non-concurrence  ;  nof  that 
a  good  title  can  be  made  upon  the  stranger  concur- 
ring ;(ti)[2]  but  where  such  necessary  party  is  bound  to 
concur,  as  in  the  case  of  a  mortgagee,  the  master  may 
report  in  fiivor  of  the  title  ;(tr)  the  report,  however,  shduld 
it  is  conceived,  be,  that  a  goocl  title  can  be  shown  subject 

to  the  incumbrance,  and  that  the  incumbrancer  is  bound 

■ 

(s)  Flower  v.  Hatiopp,  6  BeaV,  476. 

It)  EsdaiU  v.  Stepktnson,  6  Mad.  366. 

(tt)  8.  C.  as  reported  in  Sug.  412. 

\w)  6  Mad.  367;  Danl.  Ch.  Prac.  \y  H.  1169. 

bability  there  ever  will.  The  case,  we  may  observe,  depended  upon  this 
fact. 

In  the  case  of  Seaman  y.  Vawdrey^  which  is  here  referred  to,  it  seems, 
in  1704  an  estate  was  sold  with  a  reservation  of  salt  works,  &«:.  with  a 
right  of  entry,  and  the  estate  was  sold  in  1V61,  and  no  notice  taken  of  the 
reservation,  and  the  right  had  never  been  exercised ;  the  Master  of  the 
>  Rolls  was  of  opinion  that  non-user  did  not,  in  this  case  raise  the  inference 
that  the  right  was  abandoned,  and  consequently  the  purchaser,  was  entit- 
led to  take  the  objection,  and  his  honor  distinguished  this  from  the  case 
of  lA/ddai  V.  Weston^  first  because  it  was  not  alleged  that  there  was  no 
probability  of  mines,  but  was  rather  admitted  that  there  were ;  secondly, 
here  was  the  reservation  of  a  right  of  entry,  upon  the  want  of  which,  Loid 
Haidwicke  laid  stress  in  that  case.  In  the  case  at  the  Rolls,  the  pur- 
chaser chose  to  consider  this  not  as  an  objection  to  the  title,  but  as  a  ground 
for  compensation,  and  it  was  decreed  accordingly. 

[3]  In  this  case,  it  appeared  that  the  estate  was  subject  to  a  rent  charge, 
and  a  term  to  secure  it ;  and  the  purchaser's  counsel  before  the  master, 
required  the  seller  to  produce  a  release  of  it,  or  evidence  that  the  jointress 
would  release ;  but  although  he  did  not  do  so,  the  master  reported  that  the 
seller  could  make  a  good  title  upon  the  jointress  releasing.  To  this  re- 
port, exceptions  were  taken.  The  vice-chancellor  consulted  the  chancel- 
lor, and  they  stated  their  opinion  to  be,  that  the  report  was  wrong.  It 
should  have  been  th|t  the  seUer  could  not  make  a  good  title  unless  the 
jointress  joined ;  and  the  vice-chancellor  recommended  in  future  the  form 
of  such  report  to  be  that  the  seller  could  not  make  a  good  title,  because  A. 
is  a  jointress,  and  no  sufficient  evidence  has  been  produced  to  show  that 
she  will  release. 
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^o  concifr,  not  that  a  good  title  can  be  made  upon  pay-  ^-  ^y^u. 
men t  of  the  incumbrance.(3r) 
If  the  report  be  in  favor  of  the  title,  and  be  not  ex-  Report jn 

*  '  favor  of 

cepted  to,  a  decree*  for  specific  performance  will  be  made  2l?5"on°" 
on  the  hearing  on  further  directions, unless,  in  the  interim,  SSSSffSn. 
any  matter  appear  which  afhcts  the  title,  in  which  case,  mSterV 
althoughHhe  report  have  been  confirmed,  a  reference  back  ^^***'" 
to  the  master  will  Im  ordered  on  motion.(y) 

If  exceptions  are  taken  to  the  report  in  favor  of  the  SSP^Ji"* 
title,  the  cause  should  be  set  down  for  heaving  on  further  S^JJi^aSli 
directions  at  the  same  time  with  the  exceptions, (z)  in  dirMOmlk 
t)rder  that,  if  the  exq^ptions  are  allowed  and  the  vendor 
do  not  request  a  reference  back  to  the  master,  the  pur* 
chaser  may  at  once  take  a  decree  ;(a)  if,  on  hearing  the  iiJJjy*^ 
exceptions,  the  court  consid^s  the  report  erroneous,  on  i'ScJjjJu^ 
the  ground  of  a  taistake  by  .the  master  as  to  the  title  ^^l^.^ 
which  the  purchaser  can  Tequire,(6)  or  as  to  the  insuffi-  ^~**' 
ciency  of  the  evidence  in  support  of  the  title,(c)  or  as  to 
the  construction  of  an  instrument,(c2)  tke  title  will,  at  the 
vendor's  request,  be  again  referred,  in  orcUr  tfiat  he  may 
have  an  opportunity  of  removing  the  defect ;  it  was  held 
by  Sir  J.  Wigram,  V.  C,  in  a  recent  case,  that  the  refer- 
ence back  is  not  a  matter  of  course,  but  depends  on  the 
vendor  satisfying  the  court  that  he  has  a  fresh  case  to    • 
bring  before  the  master  ]{e)  but  in  a  later  case  before  Lord 
Cottenham,  his  lordship  laid  down,  as  a  general  rule,  that 
*no  special  case  need  be  made  by  the  vendor,  but  that 
where  the  report  is  in  favor  of  the  title,  and  the  courf 
holds  a  different  opinion,  and  he  desires  an  opportunity 
of  making  out  a  better  title,  the  court  will  deal  with  <he 


PB^ 


I 


(2;)  See  Sug.  419 ;  Maggennis  v.  Fallon^  2  Mol.  575. 

(y)  Jeudwine  v.  Alcock^  1  Mad.  597.  • 

iz)  Sug.  412. 

(a)  See  Y.  G.  Wigram's  remarks  in  the  judgment  in  Daioes  v.  Betis^  12 
Jur.  416. 

{b)  Fildes  V.  Hooker ^  2  Mer. ;  sec  p.  429. 

(c)  Arkdrew  v.  Andrew,  3  Sim.  390 ;  CurUng  v.  FligU,  2  Ph.  613. 

(i)  Egerton  v.  J^mes,  3  Sim.  392,  409 ;  1  Russ.  &  M.  694 ;  and  see  Port- 
man  V.  MiUj  ibid.  696. 

(e)  Dawes  v.  BeUs^  12  Jur.  412 ;  the  exceptions  were  overruled  on  ap- 
peal, 12  Jur.  709. 
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^^  ^^"-  report  in  the  view  that  the  master  has  not  fuUf^  performed 
the  duty  imposed  on  him,  but  has  prematurely  come  to  a 
conchision  in  favor  of  the  title,  and  will  therefore  send  it 
back  to  him  for  further  investigation ;  that  there  is  no 
reason  why  the  same  practice  should  not  prevail  whether 
the  original  reference  be  made  on  motion  or  by  decree  ; 
but  that,  in  both  cases,  if  the  vendor  wishes  for  an  oppor- 
tunity of  making  a  better  title,  the  court  should  give  him 
the  option  of  doing  so,  and  only  conclude  the  matter 
when  he  says  he  can  go  no  further. (/)  Upon  the  fresh 
reference,  the  purchaser  seems  not  to  be  restricted  to  his 
original  objections.(^)  Exceptions,  it  appears,  should 
not  be  general,  but  should  specify  the  objections  to  the 
title.(A) 

If  the  exceptions  are  allowed,  and  no  reference  back  be 
asked  by  the  vendor,  his  bill  will  be  dismissed  at  the 
hearing ;  or,  if  the  title  be  considered  doubtful,  the  dis- 
missal may  be  without  giving  judgment  on  the  excep- 
tions ;(t)  but  the  -purchaser  if  plaintiff  may  in  general 
elect  to  take  tlie  defective  title.(Ar) 
owroSSS*       If  all  the  exceptions  are  overruled,  the  purchaser  can- 
Eow  ftf  ^pro.  not  make  other  objections  to  the  title,(Z)  except,  it  is  con- 
^otSerob^  ccivcd,  iu  the  case  of  fresh  matter,  which  affects  the  title, 
.   .         %    being  discovered  subsequently  to  the  date  of  the  master's 

'  [•530] 

'igainsl  title, 
•od  no  er«' 


otlMrwiie 
bill  ia  din. 
mined. 


c^tione— 
bflldie- 
•iiBedon 
notfOD.. 


report.j[m) 

*If  the  report  be  against  the  title  and  be  not  excepted 
to,  the  vendor's  bill  may  be  dismissed  with  costs  on  mo- 
tion ;(n)  if  exceptions  are  taken  and  are  overruled,  the 
court,  it  appears,  will  at  once  discharge  the  purchaser, 
without  motion.(o) 

(/)  Curling  v.  Fnighi,  2  Ph.  616;  and  see  S.  C,  12  Jur.  423 ;  and  see 
Dmtees  y.  BettSj  on  appeal,  13  Jar.  709. 

(g)  Fildesv.  Booker,  3  Mad.  193;  Sag.  411.  ^ 

(A)  Flower  v.  Hartopp,  6  Beav.  476. 

(i)  WUcox  y.  BeUaers,  Turn.  &  B.  491 ;  Robinson  y.  Milner^  1  Ha. 
578,  n. 

(*)  Infra,  533. 

It)  Brooke  y.  iliu?9i,  4  Mad.  212. 

(m)  See  Jeudmne  y.  Alcock,  1  Mad.  597. 

in)  Walters  y.  Pyman,  19  Yes.  351 ;  WkUcomb  y.  Foley,  6  Mad.  3. 

(o)  Taylor  y.  MarHndale,  1  Y.  &  C.  C.  C.  658. 


J 


.a.  %• 


L;." 


AS  TO  SPEdlFIC  PERFORMANCE. 

*  If  exceptions  are  taken  to  the  report  against  the  title, 
and  are  overruled,  the  court  will  sometimes  send  the  case 
baclc  to  the  master  ]{p)  but  not,  it  is  conceived,  upon  mere 
speculation,  nor  unless  the  vendor  can  satisfy  the  court  of 
the  probability  of  the  title  being  perfected(9)  within  a 
reasonable  time  ;(r)  and  long  previous  delay,  of  course, 
<20uld  bea  jreason  for  less  additional  time  being  allowed  ;{s) 
'^  and  the  court  will  not  allow  a  seller  to  lie  by  before  the 
master,  and  then  upon  further  directions,  attempt  to  make 
a  title  f'(t)  nor  will  it  show  any  favor  to  a  vendor,  who, 
or  whose  solicitor,  has  improperly  concealed  a  defect  in 
the  title  ;(u)  nor  allow  further  time,  when,  owing  to  the 
long  interval  which  has  elapsed  since  the  contract  and 
the  altered  situation  of  the  parties,  substantial  justice 
would  not  be  done  by  decreeing  specific  performance.(t£7)[l] 
So,  if  no  exceptions  being  taken,  the  cause  comes  on 
for  further  directions,  or  for  original  hearing  if  the  refer- 
ence (in  a  suit  commenced  by  bill)  were  made  before 
hearing,  *and  the  vendor  can  satisfy  the  court  that  he  can 
remove  the  objection  on  which  the  master  reported  against 
the  title — as  where  he  can  procure  the  concurrence  of  a 
party  having  an  interest — specific  performance  will  be 
<lecreed  without  a  reference  back  to  the  master.(ir) 

(p)  See  Sidebotham  v.  Barrington,  3  Beav.  524;  4  Bea  v.  110 ;  5  Bear. 
%l ;  and  see  FVaser  y.  Wood^  8  Bear.  342 ;  Smith  v.  Capron,  13  Jur.  148^ 
and  Chamberlain  v.  Lee^  10  Sim.  444 ;  the  master  maj,  without  any  spe- 
cial order,  receive  farther  evidence  in  support  of  the  title  j  CottreU  v.  Wa;^ 
kins,  1  Beav.  366 ;  Thtfifford  v.  Trail,  3  Myl.  &  Gr.  645. 

{q)  See  judgment  of  V.  C.  Wigram  in  Da/wes  v.  Betts,  13  Jur.  p.  416. 

(r)  Frasery,  Wood,  8  Beav.  339;  and  see  WkittakerY.  WhiUdker,  cited 
10  Yes.  599,  and  Lechmere  v.  Brasier,  2  Jac.  &  W.  289. 

(«)  See  Fraser  v.  Wood,  supra. 

{t)  EsdaUe  v.  Stephenson,  Sag.  412. 

(tt)  Dolby  v.  PuUtn,  1  Russ.  &  M.  296. 

(io)  See  CowgiU  v.  Lord  Oxmantovm,  3  Y.  &  C.  369, 377. 

(x)  Patten  v.  Rogers,  6  Mad.  256 ;  Dawes  v.  Betts^  12  Jar.  416. 
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taken  and 
aHowed— 
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back  when 
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If  DO  azeap- 
Uona,  dacrea 
will  be  mada 
on  hearing, 
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then  remova 
objectiona : 

[•531] 
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[1]  The  general  rule  is,  that  if  there  is  not  a  good  title  at  the  tjUne  of  the 
report,  the  pnrchaser  is  entitled  to  be  discharged,  because  a  purchaser  is 
not  to  be  kept  for  future  inquiries.  A  title  is  not  to  be  made  by  instal- 
ments, and  not  what  the  title  is  now,  but  what  it  was  when  the  master 
ruled  the  objections  is  the  state  of  the  title  to  be  pronounced  upon.  But 
if  the  Utle  is  that  originaUj  prpdn^oi,  althpngh  the  evidence  to  support  it 
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531  AS  TO  SPECIFIC  PERPC«»1ANCE' 

^'  J^^"':      So,  if,  the  report  being  against  the  title,  and  there  being* 
^^om[    ^^  exceptions,  the  purchaser  moves  that  he  may  bedis- 
t^r'ehuer'B'  charged  from  the  contract,  the  vendor  may  show  that  the 
SlSSb^^   title  has  been  perfected  subsequently  to  the  report ;  e.  g.j 

by  a  private  act  of  parliameat.(y ) 
patefaMees       We  have  seen  that,  as  a  general  rule,  the  purchaser 
M°%fenmce  may  iusist  upon  a  reference  as  to  title ;  and  the  court  will 
it  mar  be    not  tie  him  down  to  the  objections  raised  upon  the  plead- 
ings ;  he  may,  however,  waive  suQJii  prima  facie  right 
wholly  or  in  part ;  and  if  he  clearly  rest  his  objection 
merely  upon  wiiat  Lord  Eldon  describes  as^  <'  one  neat 
dry  point,"  or,  it  is  conceived,  upon  a  plurality  of  neat 
dry  points,  the  court,  being  satisfied  that  no  other  ques- 
^  tion  of  title  remains  open,  will  make  a  decree  without  a 

•    •  prior  reference  :{z)  biU  he  will  not  be  compelled  to  take  a 

defective  title  merely  because,  being  plaintiff,  he  filed  his 
bill  with  notice  of  th^  defect.(a) 
By  scquiet.       Where  a  purchaser  was  let  into  possession,  and  soou 
afterwards  received  the  abstract,  and  retained  it  for  four 
,   '  years  without' objecting  to  the  title,  he  waa  held  to  have 

waived  his  right  to  a  reference  ;(fr)  but  in  a  later  case  it 

''"purehBMr     was  held  that,  even  after  great  delay  and  acquiescence 

Jeiay  not     (there  being  no  express  waiver,)  the  court  will  .not  com- 

•    •     *bid*ij5i*V'y  P^^  ^^^  purchaser  to  complete,  if  the  title  is  manifestly 

J    -     "'*    bad.(c)[l] 

(y)  Coffin  V.  Cooper,  14  Ves.  206. 
♦■  *       ^  (5)  See  Jenkins  v.  HiUs,  6  Ves.  653, 654,  and  V.  C.  Wigram's  remarks 

in  Lucas  v.  JameSf  7  Ha.  425. 

(fl)  StapyUon  v.  ScoU,  16  Ves.  272. 

{b)  Fleetwood  v.  Green,  15  Ves.  594 ;  and  see  Margravine  of  AnspatckY. 
iVi^,  lMad.310. 

(c)  Blackford  v.  Kirkpairicky  6  Beav.  232 ;  and  see  Warren  v.  JHckard- 
son,  You.  1. 

^  has  varied,  the  purchaser  is  bound ;  for  the  evidence,  and  net  the  title  is 
altered,  and  evidence  which  may  satisfy  one  man's  mind,  may  be  unsatis- 
factory tcanother. 

[1  ]  Where  possession  was  given  under  the  contract,  and  the  abstract 
was  delivered,  and  the  purchaser  allowed  more  than  two  years  to  elapse 
before  he  took  any  objection  to  the  title,  which  was  about  one  year  and  a 
half  aAer  the  time  when  the  contract  should  have  been  completed,  and  in 
the  meantime  he  had  made  alterations  in  .the  houses  and  let  them,  and 
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♦According  to  the  old  practice,  there  were  two  ways  of  ^^^V^- 
framing  a  decree  in  a  suit  for  specific  performance  :[1]  ^^Sc 
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per* 

written  several  letters,  a^logizing  ibr  not  having  paid  the  purchase-mo- 
ney^  he  was  decreed,  by  his  conduct,  to  have  accepted  the  title.  The 
alterations  of  the  premises,  and  the  letting  them,  were  considered  acts 
strongly  indicating  an  acceptance  of  the  title,  and  the  letters  appeared  to 
be  foonded  upon  an  acceptance  of  the  title ;  for,  till  the  title  was  accept-  '    | 

ed,  the  purchaser  was  not  bound  to  pay  thfe  money.    In  a  still  later  case, 
the  purchaser,  by  his  answer,  swore  that  he  did  not  mean  to  waive  his  /   * 
objections  to  the  title,  but  the  court  said  that  if  a  party  acts  in  a  manner 
from  which  it  may  be  implied  he  does  not  mean  to  object  to  the  title,  he 
cannot  afterwards,  at  a  distance  of  time  'when  evidence,  perhaps,  is  lost, 
insist  upon  objections  to  the  title.    In  a  case  which  arose  out  of  a  sale  in 
bankruptcy,  where  he  purchased  with  knowledge  of  an  objection  to  the 
title,  and,  after  some  months,  granted  a  lease  for  fourteen  years  to  a  son- 
in-law  of  the  bankrupt,  wno  was  in  possession  under  the  bankrupt,  the        _ 
purchaser  was  held  to  have  waived  the  objections  to  the  title  which  really        *\ 
did  exist.    It  was  considered  that  he  had  purchased  the  estate  to  keep  it 
in  his  family,  to  keep  possession  while  he  could,  and  then  shufflo^ith 
objection  to  the  title.    The  purchaser  intended  to  give  the  lessee  poss^ 
sion  under  his  title  as  purchaser,  and  intended  to  waive  all  objections  to  ««     ^* 

the  title,  for  there  were  no  objections  of  which  he  had  not,  from  the  very  ,  ^V'^' 

first,  been  fully  aware.  The  ground  relied  upon,  that  the  purchaser  in- 
tended to  waive  all  objections,  is  not  reconcilable  with  the  other  ground, 
that  he  intended  to  shuffle  with  the  title.  The  mere  grant  of  a  lease  can- 
not, of  itself,  be  deemed  an  acceptance  of  a  bad  title ;  but,  coupled  with 
other  circumstances,  it  was,  in  the  above  case,  held  to  amount  to  a  waiver 
of  the  objections.  In  a  later  case,  where,  under  an  agreement  for  a  lease 
the  tenant  entered  into  possession,  and,  without  requiring  a  title,  returned 
a  draft  of  a  lease  sent  by  the  lessor  with  alterations,  which  were  acceded 
to,  and  the  draft  was  engrossed,  and  then  disputes  arising,  a  bill  was  filed 
by  the  lessor,  for  a  specific  performance,  and  the  lessee  insisted  upon  his 
right  to  have  the  title  produced,  the  court  was  of  opinion  that  he  had,  by 
his  conduct,  waived  all  objections  to  the  title.  See  Sug.  on  Vend.,  vol.  1, 
pp.  9, 10,  and  cases^ 

[1]  The  following  is  the  form  of  a  decree  for  specific  performance : — 
[Title  of  Cause.] 

This  cause  being  brought  to  hearing  for  farther  directions,  on  the 
report  of  A.  6.,  the  master,  to  whom  the  same  stood  referred,  and  the 
said  report,  together  with  the  pleadings  and  proofs,  having  been  read,  and 
Mr.  C.  D.  of  counsel  for  the  complainant,  and  Mr.  E.  F.  and  Mr.  G.  H., 
of  counsel  for  the  defendant,  having  been  heard,  and  the  court  having  • 
duly  considered  the  said  master's  report,  pleadings,  proofs,  and  arguments, 
and  it  appearing  to  this  court  that  a  good  title  can  be  made  by  the  com- 
plainant, to  the  premises,  comprised  in  the  agreement  between  the  par- 
ties to  this  cause,  mentioned  in  the  pleadings  therein,  and  dated  the 

day  of ,  it  is  thereupon  ordered,  adjudged,  and  decreed,  and  this 

court,  by  virtue  of  the  power  therein  vested,  doth  order,  adjtidge,  and  de- 
cree, that  the  said  agreement  so  made  and  entered  into  between  the  com-  • 


ti 
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9^^^^^  the  one  was  to  declare  that  the  pTaintiff  was  entitled  to  a 
Jj^ST"  specific  p^oraiance  if  a  good  title  could  be  shown,  and 
then  to  direct  a  reference  as  to  the  title ;  the  other,  to  refer 
the  title  to  the  master,  and  to  follow  up  that  direction  by 
a  declaration  that  if  a  good  title  was  shown,  the  agree- 
ment ought  to  be  specifically  performed.(£i)  The  mere 
direction  of  the  reference  seems,  however,  to  be  an  impli- 
ed declaration  of  the  right  to  specific  performance  :{e)  so, 
that,  on  the  hearing  on  farther  directions,  the  court  will 
not  enter  upon  any  other  defence  set  up  by  the  answer ;(/) 
and  such  a  declaration  seems  to  have  been  at  one  time  not 
unfrequently  omitted.(g^)  The  present  practice,  however, 
in  suits  commenced  by  bill,  and  where,  by  reason  of  the 
contract  itself  having  been  disputed,  the  cause  is  heard 
before  a  reference  to  the  master,  seems  to  be,  to  declare 
absolutely  that  the  plaintiff  is  entitled  to  a  specific  per* 
iDrmance  of  the  agreement,  and  to  refer  it  to  the  master 
to  inquire  whether  a  good  title  can  be  made ;  not  to  de* 
clare  that  the  plaintiff  is  entitled,  &c.,  if  a  good  title  can 

(d)  Per  Lord  Eldon  in  Stevens  v.  Guppy,  3  Russ.  p.  182. 

(e)  See  Mole  y.  Smith,  Jac.  495. 
if)Le  Cfrand  v.  Whitehead,  1  Russ.  309. 
(jg)  See  Seton  on  Decrees,  310. 

plainant  and  defendant,  and  duly  proved  in  this  caose,  be  specifically 
performed.  And  it  is  farther  ordered  and  decreed,  that  the  said  complain- 
ant execute  and  deliver  to  the  defendant  a  proper  and  sofiieient  convey* 
ance  in  fee,  of  the  premises  comprised  in  the  said  agreement  between  the 
parties,  and  particularly  described  therein,  to  be  approved  of  by  A.  B.  one 
of  the  masters  of  this  court,  residing  in  the  connty  of  Saratoga,  in  case 
the  parties  differ  about  the  same.  And  it  is  farther  ordered  and  decreed, 
that  the  said  defendant  do,  upon  the  tender  or  delivery  to  him  of  such  con- 
veyance, pay  unto  the  said  complainant  the  sum  of  $ ,  the  balance  of 

the  purchase-money  of  said  premises  reported  by  the  said  master  to  be 
still  due,  with  interest  thereon,  at  the  rate  of  seven  per  cent.,  from  the 
date  of  the  said  master's  report  And  it  is  further  ordered  and  decreed 
that  the  said  defendant  do  pay  to  the  complainant  the  costs  of  this  suit,  to 
be  taxed.  And  it  is  further  ordered  and  decreed,  that  the  said  complain- 
ant have  execution  against  the  said  defendant  for  the  said  sum  of  $— -*, 
the  balance  of  said  purchase-money  reported  by  the  master  to  be  due,  with 
interest  from  the  date  of  his  report,  and  for  the  costs,  to  be  taxed,  as  afore- 
said, according  to  the  course  and  practice  of  the  court.  And  either  of  the 
parties  is  to  be  at  liberty  to  apply  to  this  court,  as  occasion  may  require. 
See  3  Barb.  Ch.  Pract.,  pp.  463,  464. 


Is  TO  SPECIFIC  PERFORMANCE.  638    , 

be  made  :{h)  and,  ia  such  a  case,  the  court,  in  directing  a  en.  tyiil  .^ 
reference,  will  not  direct  an  inquiry  as  to  when  the  title 
*  was  first  8hown.(i)    We  have  already  noticed  the  form  of  ^^ 

the  order  of  reference  which,  in  a  suit  commenced  by 
claim,  takes  the  place  of  the  decree  for  specific  perform- 
ance on  the  original  hearing  (k) 

Where  the  agreement  was  in  writing,  and  a  parol  vari-  PMnuirnMy 
ation,  not  set  up  by  the  answer,  came  out  on  the  cross-  J^p^^ 
examination  of  the  defendant's  agent,  who  was  one  of  the  SJSSliS'* 
'plaintiff's  witnesses,  the  court  seemed  to  consider  that  "^^rvgooi 
this  was  a  proper  subject  for  inquiry  before  finally  dis* 
posing  of  the  case ;  but,  on  the  plaintiff  consenting  to 
adopt  the  parol  variation  as  a  part  of  the  contract,  specific  * 

performance  was  at  once  decreed  with  costs.(Z) 

The  purchaser,  it  appearis,  may  elect  to  take  a  defective  hmj  elect  to 
title  :{m)  "the  covenants  being  so  framed  as  not  to  leave  uveuue. 
the  seller  exposed  to  an  action  on  account  of  the  flaw  : 
but  where  the  conveyance  would  be  merely  void,  and 
might  embarrass  persons  claiming  under  the  same  title 
as  the  seller,"  the  purchaser  seems  to  have  fio  such 
right  (») 

We  may  here  remark,  that  a  decree  for  specific  per-  DeerM  for 
formance,  in  a  suit  between  vendor  and  purchaser,  is  no  foimance^no 

bar  toclaiiike 

protection  against  the  adverse  claims  of  persons  not  par-  ^f  ^"^SH 
ties  to  the  suit  :(o)  except  so  far  as  that,  if  any  particular 
question  of  title  be  decided  in  favor  of  the  vendor,  such 
decision  forms  a  precedent  which  would  probably  be  fol- 
lowed on  a  future  occasion. 

Where  the  plaintiff,  in  his  bill,  offered  to  perform  an  piajntiirnot 
ambiguous  agreement,  "according  to  the  true  intent  and  ukTSilSe 
meaning  thereof,"  but  uniformly,  up  to  the  hearing,  insist-  J^'roS  ** 
ed  on  his  own  construction,  as  the  only  contract  between  ^eemeDc 

which  1m 

himself  and  the  defendants,  not  offering  to  take  up  the  ^  ^p^^ 

(A)  dive  r.  Beaumont,  1  De  O.  &  S.,  see  p.  406;  Gibbins  v.  North  East- 
em  Metropolitan  Asylum^  11  Beav.  ^e  p.  5. 
(i)  5f.  C. 

(k)  Supra,  p.  522. 

(I)  London  and  Birmingham  Railway  Company  y.  Winter ^  Cr.  &  Ph.  57. 
(m)  Bennett  y.  Ftnoler,  2  Beay.  302. 
\n)  Sag.  420. 
(o)  See  Wood  y.  White,  4  Myl.  &  G.  p.  470. 
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^^  ^^'"-  Other  eonstractioa  which  the  defendants  were  at  one  time 
willing  to  perform,  Sir  T.  Plumer  held  the  case  to  be  per- 
fectly different  from  one  where  the  plaintiff  calls  upon  the* 
court  to  declare  the  true  construction,  submitting  to  per- 
form according  to  Che  same ;  and,  bis  opinion  being  against 
the  plaintiff's  construction,  he  refused  to  enforce  specific 
performance  against  the  defendants,  according  to  the  con- 
struction contended  for  by  their  answer.(p)[l] 
r*B34]         *And  where  the  plaintiff  by  his  bill,  praying  the  per- 
Si^taK^de-  formauce  of  a  written  agreement,  offers  to  the  defendant 
^SS^  ti^^  benefit  of  certain  subsequent  parol  variations,  the  court 
^uMfToff*.  will  decree  specific  performance  with  the  yariations,  if  the 
*  chaM/fCuT.  defendant  elect  to  take  advantage  of  them ;  or  otherwise 

of  the  original  agreement{9)[2] 

^iS!*piw"      So,  where  the  plaintiff;  by  his  bill,  offers  to  perform  the 

^of 'd^  agreement,(r)  and  the  defendant  proves  a  parol  variation, 

bJc^SSod^'  the  court  will,  at  his  request,  without  a  cross  bill,  decree 

deciJve  wiiht  sp^ific  performance  with  the  variation,  and  even  fix  the 

'    plaintiff  wuh  the  costs.(9)[3] 
« 

(p)  Clcwes  V.  JRgginson^  1  Ves.  &  B.,  «ee  p.  535. 
{q)  Robinson  v.  Page^  3  Russ.  114 
(r)  1  C.  P.  Coop.  N.  R.  353. 

(s)  i?y*v.  Ooyfew,  13Ves.546;  S.  C.,  lC.P.Coop.N.R.35l;  Gwpm 
V.  Lethbridge,  14  Ves.  585}  see  Higginson  y.  ClotoeSf  15  Ves.  525. 

[1]  In  this  case,  there  were  several  lots,  and  it  was  stated  after  two  of 
ihem,  that  the  timber  on  them  was  to  be  paid  for.  The  particulars  were 
silent  as  to  the  timber  on  the  other  lots,  which  was  of  considerably  greater 
value ;  but,  there  was  a  general  condition  that  all  the  timber  and  timber- 
like  trees,  down  to  Is.  per  stick  inclusive,  should  be  taken  at  a  fair  valu- 
ation. The  purchaser  of  the  lots,  to  which  no  statement  was  annexed, 
claimed  the  timber  without  paying  for  it;  and  the  court  thought  that  a 
purchaser  might  be  so  fairly  impressed  with  that  idea,  notwithstanding 
the  general  condition,  that  it  refused  to  compel  him  to  perform  the  con- 
tract, according  to  the  seller's  construction. 

[3]  Unquestionably,  waiver,  even  by  parol,  would  be  a  sufficient  an- 
swer to  tke  plaintiff's  claim ;  but,  the  circumstances  of  waiver  and  aban- 
donment must  amount  to  a  total  dissolution  of  the  contract,  placing  the 
parties  in  the  same  situation  in  which  they  stood  before  the  agreement 
was  entered  into. 

{3]  Where  the  plaintiff,  in  a  hill  for  specific  performance,  cannot  prove 
his  agreement,  as  laid ;  but  the  defendant,  who  proves  the  agreement  to 
be  different,  offers  to  perform  specifically  the  agreement  which  he  repre- 
sents ;  the  court  will  execute  tke  agreement  as  proved  by  the  answer, 
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I'he  decree  sboald  also,  (unleas  the  particular  eueum-  ch.  rviit 
Stances  of  the  case  render  such  a  directioa  unncessary,)  ^fff^  _ 

"'  should  direct 

direct  the  Usual  accounts  to  be  taken  of  the  rents  and  pro-  Mcounia,*e 
fits  of  the  estate,  and  of  interest  on  the  purchase-money, 
and  should  order  payment  of'  the  balance  due  from  the 
purchaser,  and  the  execution  of  the  conveyance  and  de* 
livery  of  the  deeds  by  the  vendor  :{i)  and  an  account  may 
be  decreed  on  the  footing  of  the  agreement ;  although,  as 
in  the  case  of  a  lease,  the  subject-matter  of  the  contract 
has  expired  by  lapse  of  time  before  the  hearing.(u) 

Where  part  of  the  subject-matter  of'  the  contract  is  ab- 
stracted by  the  vendor  pendente  lite^  equity  will  give  re- 
lief, ev^n  upon  Supplemental  bill  after  a  decree  for  specific 
performance ;  and,  in  order  to  assess  the  amount  of  dam- 
ages, will  allow  the  plaintiff  to  bring  an  action  to  ascer- 
tain quantum  damnificatusj  and  require  the  defendant  to 
admit  tl)e  necessary  facts.(i/7) 

If,  on  a  bill  filed  by  the  vendor,  the  purchaser  be  *con-      [*533J 
sidered  unable  to  pay  what  is  due  in  respect  of  purchase-  Tendoearak. 
money,  interest  and  costs,  the  decree  may  direct  that,  in-  wwaij^and^ 
default  of  payment,  the  master  do  proceed  to  a  sale  of  the  ^J"^!^ 
premises  for  the  purpose  of  satisfying  the  amount  so  due ;  «*^'- 
and  that  the  deficiency,  if  any,  be  paid  by  the  purchaser:(2r) 
and  the  vendor  can  prove  as  a  specialty  creditor(y)  iA  re- 
spect of  such  deficiency(2r)  in  a  suit  instituted  for  the  ad- 
ministration of  the  assets  of  the  purchaser;  the  amount 
to  be  found  due  upon  the  reference  to  the  master  consti- 
tuting a  judgment  debt  within  the  1  and  2  Vict  c  110, 
s.  13.(a) 

(/)  See  Seton  on  Decrees,  212, 214. 
(tt)  WUkinstm  v.  TorkingUm,  2  Y.  &  C,  Ex.  726. 
{to)  Nelson  v.  Bridges,  2  Beav.  239, 244. 

(x)  See  Haydon  v.  Bell,  1  Beav.  337,  343 ;  Rome  v.  Yaung,  3  Y.  &  C. 
199  ;  Duke  of  Beaufort  v.  PkOlips,  1  De  G.  &.  S.  321. 
(y)  S.  C. 

(z)  Rome  v.  Young,  4  Y.  &  C.  204. 
(a)  Duke  of  Bmufort  v.  PhiUips,  1  De  G.  &  S.  321. 
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without  a  cross-bill,  although  the  plaintiff  should  wish  to  have  the  bill 
dismissed,  if  the  court  think  the  deiendant  entitled  to  a  specific  perform- 
ance. 
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^-  ^"^°''  The  usual  direction  as  to  the  convejrauce  is  that  the 
^J^  master  settle  it  « if  the  parties  differ  about  the  same  'j{b) 
t^mJSS^  theae  latter  wcmis  will,  however,  it  seems,  be  cmiitted,  if 
an  infant  jb  a  necessary  party  to  the  conveyance  ;(c)  or  if 
it  will,  by  statute,  operate  to  convey  the  infieait's  estate, 
although  he  may  not  actually  be  a  party  ]{d)  but  not 
merely  on  the  ground  of  his  being  interested  in  the  es- 
tate, as  in  the  case  of  an  infant  cestui  que  trust  whose 
trustees  have  power  to  sell  and  give  receipt8.(e)  In  one 
case  the  decree  went  on  to  direct  that  the  master,  in  set- 
tliug  the  conveyance,  should  insert  therein  a  particular 
clause  in  favor  of  the  plaintiff ;(/)  but  it  does  not  appear 
that  the  court  will,  in  general,  einbarrass  the  master  with 
any  positive  direction,  or  declaration  as  to  the  rights  of 
the  parties  ]{g)  if  the  decree  omit  the  usual  direction  as  to 
the  conveyance,  the  omission  may  be  supplied  on  peti- 

[•536]      ^^^^W 

comwof        *If  the  matter  comes  before  the  master,  the  practice,  as 

Ei'mSS  settled  by  the  76th  order  of  April,  i828,(i)  is,  for  the  party 
iQiptitled  to  prepare  the  conveyance  to  bring  the  draft 
thereof  into  the  master's  office,  and  give  notice  of  his  hav- 
ing so  done  to  the  other  party ;  and,  at  any  time  within 
eight  days  after  such  notice,  such  other  party  may  in- 
spect the  same  without  fee,  and  may  take  a  copy  thereof 
if  he  thinks  fit ;  and  at  or  before  the  expiration  of  the 
eight  days,  or  such  further  time  as  the  master  shall  in  his 
discretion  allow,  such  other  party  must  either  agree  to 
adopt  the  conveyance,  or  signify  his  dissent  therefrom, 
and  thereupon  he  may  deliver  a  statement  in  writing  of 
the  alterations  which  he  proposes  in  the  draft  of  the  con- 
veyance. But  if  he  deliver  no  such  statement  in  writing, 
or  if  the  party  bringing  in  the  draft  refuse  to  adopt  the 
proposed  alterations,  the  master  proceeds  to  settle  the  cott- 
er) Seton  on  Decrees,  212. 

(c)  Calvert  Y.  Oorf/r^y,  2  Beav.  267. 

id)  Cheese  v.  Cheese,  15  L.  J.,  N.  S.,  Ch.  28. 

(e)  Richardson  r.  Ward,  11  Beay.378. 

(/)  BlakesUy  v.  Whildon,  1  Ha.  183. 

(g)  WiUiams  v.  7>afe,  6  Ha.  254. 

(A)  TYevelfon  v.  Charter,  9  Bear.  140. 

(0  See  Edwards'  Orders,  27,  and  Daniel's  Ch.  Prac.  by  H.  1191. 
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veyance,  according  to  the  practice  of  the  court.    And  in  ^-  ^^"^- 
case  the  master  adopts  the  proposed  alterations,  the  costs 
of  the  proceeding  are  borne  by  the  party  preparing  the 
draft.[lj 

The  usual  course  is,  for  the  master  to  take  the  opinion  pn^iaid 
of  some  conveyancing  counsel  upon  the  draft  conveyance  ■•*• 
and  objections,  as  in  the  case  of  an  abstract.(A:) 

If  an  appeal  is  pending,  the  master  must  nevertheless  Effect  of 
proceed  to  settle  the  conveyance,  and  only  its  execution  *'*^**' 
will  be  stayed.(Z) 

The  draft,  when  settled  by  the  master,  is  engrossed  in  Bngnm- 
his  ojQSice,  and,  according  to  the  books  of  practice,  "he  ^j^*^*^"^ 
signifies  his  allowance  of  it  by  signing  his  name  in  the  ^^^  ^J 
first  and  last  skins,  in  the  following  form,  in  the  margin 
of  the  indenture ;  A.  v.  B.  I  approve  of  and  allow  this 
^indenture,  being  the  same  mentioned  in  my  report  dated      [*637] 
the  day  of  .    He  then  signs  a  report  or  cer- 

tificate of  his  having  approved  and  allowed  the  engross- 
ment, which  must  be  filed  in  the  usual  way  f(m)  but 
upon  this,  as  on  other  points,  the  practice  of  the  several 
masters  is  believed  not  to  be  uniform. 

Exceptions  lie  to  the  master's  certificate  ;(n)  but  if  no  Exceptioof 
exceptions  are  filed  the  conveyance  must  be  executed  by  ceiSfiMto.' 
the  parties.(o) 

In  various  cases  of  necessary  parties  being  under  dis-  conveyaoca 
abilities,  a  conveyance  might,  until  recently,  have  been  Tnittee  act, 
procured  under  the  1  Will.  IV.  c.  60,  and  4  and  6  Will.  ^^' 
IV.  c.  23  ;(p)  and  may  now  be  procured  under  the  13  and 
14  Vict.  c.  60,  the  principal  provisions  of  which  (q)  we 
have  already  noticed.(r) 

(k)  Supra,  p.  523;  Dan.  Ch.  Prac.  by  H.  1191 ;  see  Ltfyd  v.  OHJUH,  3 
Alk.  264, 266. 

(0  CfwywiY.  LeWfridg€,UYes.^85. 

(m)  Dan.  Ch.  Prac.  by  H.  1192,  citing  1  Turn.  &  V.  422. 

(n)  Wakeman  v.  Dutchess  ofRvUand,  3  Ves.  504. 

(o)  1  Dan.  Ch.  Prac.  by.  H.  1192. 

(jp)  See  In  re  Lowe's  estate,  2  Ph.  690;  and  on  the  acts  generally,  see 
Hill  on  Trusstees,  275,  et  seq, 

(q)  See,  in  particular,  sect.  30,  supra,  280. 

(r)  Supra,2n,etseq. 

[I]  See  Barb.  Ch.  Pr.  vol.  1,  p.  541, 542. 
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Ch-  XVIII. 

ConTeyaoce 
under  1 
WitL  4,  c 
65,  in  r<M 
of  lunaUc 
vendor. 


ConTVTmc* 
how  10  be 
obtained 
when  party 
lefuaeato 
conrey. 

[*638] 


Intereet  on 
money  re- 
fondedon 
appeal,  not 
generally 
allowed. 


And  by  the  1  Will.  IV.  c.  65,(«)  vrhen  any  person  haV' 
ing  contracted  to  sell  any  land  becomes  lunatic,  and  a 
specific  performance  of  the  contract,  either  wholly  or  as 
the  same  remains  to  be  performed,  has  been  decreed  either 
before  or  after  the  lunacy,  the  committee  of  the  estate  of 
the  lunatic  may,  in  his  place,  by  direction  of  the  Lord 
Chancellor,  signified  by  an  order  to  be  made  on  the  peti- 
tion of  the  plain tifi*  or  any  of  the  plaintiffs  in  the  suit, 
convey  the  land  in  pursuance  of  the  decree,  to  such  per- 
son and  in  such  manner  as  the  chancellor  shall  direct ; 
and  the  purchase-money,  or  so  much  thereof  as  remains 
unpaid,  is  to  be  paid  to  the  committee.(/) 

Two  modes  of  proceeding  might,  until  recently,  have 
been  adopted  when  a  party  refused  upon  order  to  execute 
*the  necessary  assurance ;  the  first  under  the  1  Will.  lY. 
c.  34,(i/)  which  authorized  the  court  to  appoint  one  of  the 
masters  to  execute  the  conveyance ;  but  only  when  the 
recusant  party  had  been  in  prison  for  two  months  ;(ip)  or, 
secondly,  the  party  ordered  to  convey  might,  upon  his 
refusal  or  default  for  twenty-eight  days  after  tender  of  the 
conveyance,  be  treated  as  a  trustee,  and  a  conveyance 
might  be  obtained  under  the  1  Will.  IV.  c.  60,  s.  8  ',{x) 
the  new  Trustee  Act,  repealing  the  1  Will.  IV.  c.  60,  con- 
tains, as  we  have  seen,  an  express  provision  authorizing 
the  court  to  declare  that  any  of  the  parties  to  a  suit  for 
specific  performance  are  trustees  within  the  meaning  of 
the  act,  and  to  make  a  similar  declaration  as  respects  un- 
born persons  in  certain  cases  ;(y)  and  will  probably,  in 
cases  coming  within  its  provisions,  supersede,  although  it 
does  not  repeal,  the  1  Will.  IV.  c.  36. 

We  may  here  remark  that  where  money  has  been  paid 
under  a  decree  or  order,  which  is  reversed  on  ai>peal,  in- 
terest will  not  be  allowed  except  by  special  direction.(«) 

(s)  Which  is  not  repealed  by  the  13  and  14  Vict  c.  60. 

(0  Sect,  27. 

(«)  See  sect.  15,  rule  15. 

(it)  See  9  Beav.  275. 

(x)  See  Warburton  v.  Vaughan,  4  Y.  &  C,  Ex.  247 ;  Thonuu  v.  Gwywne, 
9  Beav.  275. 
(y)  13  and  14  Vict.  c.  60,  s.  30. 
(z)  Parker y. MarreU, 2 Fh, 469;  andseeS  Y,  AC.  131. 
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'    Where  the  vendor's  bill  is  dismissed  for  want  of  title,  ch.  xvm, ^ 
the  court  will  direct  him,  if  he  has  received  the  deposit,  SSSff***" 
to  repay  it  with  interest  ;(a)  or,  if  in  the  hands  of  the  auc-  Jfu-iitum 
tioneer,  would  probably  direct  the  vendor  to  concur  with  whSK?' 
the  purchaser  in  an  order  for  its  payment  ;(6)  but,  in  a 
recent  case,  where  the  vendor's  bill  was  dismissed  on  the 
ground  of  laches,  and  without  any  decision  on  the  ques- 
tion of  title,  Sir  J.  Wigram,  V.  C,  refused  to  order  the  re- 
turn of  the  deposit ;  and  intimated  that  such  an  order 
should  only  be  made  in  cases  where  the  decree  dismis- 
sing the  *bill  would  entitle  the  purchaser  to  an  injunction      [*639J 
if  the  vendor  attempt  to  enforce  his  legal  remedies  upon 
the  contract  ;(c)  the  return  of  the  deposit  cannot  (rf)  be  or- 
dered when  the  purchaser's  bill  is  dismissed ;  but,  in  a 
recent  case,  V.  C,  K.  Bruce,  in  adhering  to  the  rule,  re- 
fused the  vendor  costs,  on  his  declining  to  return  the  de- 
posit.(e) 

If  a  bill  is  dismissed  on  grounds  which  would  not  in 
themselves  be  a  defence  to  an  action  at  law,  it  does  not 
appear  to  be  necessary  to  express  in  the  decree  that  the 
dismissal  is  without  prejudice  to  the  legal  remedy.(/) 

(11.)  As  to  costs. 

In  equity,  as  at  law,  the  party  who  fails  is,  prima  facie,  ckMu^asa 
liable  to  costs  ;(g-)[l]  and  although  the  question  of  costs  arebom* 

{a)  Hayes  v.  Bailey,  cited  Bug.  814 ;  Lord  Anson  v.  Bodges,  5  Sim.  337. 

(b)  Bryant  v.  Busk,  4  Rass.,  see  p.  6. 

(c)  StnUhcomb  v.  Bishop  of  Exeter,  Ha.,  see  p.  325. 

(d)  Supra,  88. 

(«)  Gee  V.  Pearse,  2  De  G.  &  S.,  see  346. 
(/)  See  Wedgwood  v.  Aelams,  8  Bear.  105. 
(g)  Vancouver  v.  Bliss,  11  Ves.,  see  463. 

[I]  "The  result  an  attentive  examination  of  the  cases"  says  Beames, 
in  the  Introduction  to  his  Treatise  on  Costs,  "  will  it  is  apprehended, 
serve  to  demonstrate,  that  there  are  two  general  principles  on  which  courts 
of  equity  generally  act,  in  giving  or  withholding  costs ;  namely  the  re- 
muneration of  the  successful  party,  and  the  punishment  of  the  unsucces- 
ful  party.  In  some  instances,  remuneration,  appears  to  be  the  sole,  or  at 
least,  the  leading  principle ;  and  in  other  instances,  punishment  seems  to 
be  the  sole,  or  at  least  the  leading  principle ;  whilst  in  many  instances, 
both  remuneration  and  punishment  may  be  considered  to  be  the  combln- 
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c»>-  3CVHI.  reste  entirely  in  the  discretion  of  the  court,(A)  yet  it  is  for 
SSriou       ^^®  unsuccessful  litigant  to  show,  (if  he  can,)  the  existence 

(A)  Sug.  831 ;  (ToroUy  v.  MaUme,  1  H.  L.  C.  81. 


ed  or  joint  principle,  it  being,  in  these  latter  instances,  difficult  to  ascer- 
tain which  of  them  is  the  leading  or  preponderating  principle,  neither  of 
them  being  more  prominent  than  the  other.    Thus,  when  a  court  of  eqaity 
awards  costs  to  a  trustee,  his  refn/uneralion  is  the  sole  object,  because  the 
court  can  never  be  inferred  to  intend  any  punishment  to  the  cestui  que 
trusti  in  making  him,  or  the  fand  which  belongs  to  him,  pay  those  costs ; 
on  the  contrary,  it  requires  from  such  cestui  que  trust  the  discharge  of  a 
moral  duty ;  lest  the  gratuitous  performance  of  a  judiciary  obligation, 
which  can  be  attended  with  no  benefit  to  the  trustee,  should  be  accom- 
panied with  a  pecuniary  loss  to  him.    Other  instances,  where  rvmiMiera- 
twn  is  the  sole  principle,  may  be  mentioned.    Thus,  for  example,  where 
costs  are  given  to  mortgagees,  conducting  themselves  properly;   and 
where  costs  out  of  pocket,  are  given  to  defendants  in  suits  for  discovery, 
and  to  defendants,  not  examining  in  chief,  in  suits  to  perpetuate  testi- 
mony.   In  other  instances,  punishmerU  may  be  considered  to  be  the  sole, 
or  at  least,  the  leading  principle.     The  instances  of  this  kind,  may 
be    classed  under  positive  and   negative.     By  the  term   positive,  we 
mean  cases  where  a  party  has  been  ordered  to  pay  costs,  although  he 
filled  a  character,  which,  on  ordinary  occasions,  so  far  from  subjecting 
him  to  the  payment  of  costs,  would  have  entitled  him  to  receive  costs. 
Some  very  striking  instances  of  this  description,  may  be  discovered  by 
recurring  to  those  cases  where  trustees  have  been  found  amongst  those 
cases,  where  mortgagees  have  been  ordered  to  pay  costs.    In  all  these 
cases,  punishment,  in  the  larger  sense  of  that  term,  as  applied  to  costs, 
must,  it  is  apprehended,  be  considered  the  leading,  if  not  the  sole  princi- 
ple.   Examples  of  the  negative  kind  are  very  numerous.    We  meao 
by  examples  of  the  negative  kind,  cases  where  costs  have  been  withheld 
from  parties,  who,  as  the  result  of  the  characters  they  filled,  would  have 
been,  in  ordinary  circumstances,  entitled  to  receive  their  costs.    Thus, 
as  we  have  already  remarked,  mortgagees,  if  they  conduct  themselves 
properly,  are  generally  entitled  to  their  costs,  upon  the  remunerative  prin- 
ciple :  but,  in  the  case  of  an  unconscientious  defence,  and  in  several  other 
instances  mentioned  in  the  following  pages,  the  remunerative  principle 
gives  way  to  the  punitory  principle,  and  mortgagees  have  been  deprived 
of  their  costs.    In  all  such  cases,  as  the  parties  have  forfeited  their  right 
to  the  benefit  of  that  remunerative  principle  which  would  have  entitled 
them  to  their  costs,  the  other  principle  comes  into  action,  and  they  are  so 
far  punished,  as  to  be  deprived  of  those  costs  which  their  character  would, 
in  ordinary  circumstances,  have  entitled  them  to  receive.    In  these  cases, 
punishment,  in  the  milder  sense  of  the  term,  as  applied  to  costs,  must,  it 
is  apprehended,  be  deemed  the  leading,  if  not  the  sole  principle.    The 
same  observation  applies  to  trustees,  when  they  are  deprived  of  their 
costs.    In  depriving  such  persons  of  their  costs,  the  principle  is  their  pun- 
ishment, not  the  remuneration  of  the  other  party ;  and  although  some 
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of  circumstances  sufficient  to  negative  his  prima  facie  lia-  ^  rvm. 
bility  ]{i)  and  the  present  disposition  of  the  courts  appears 

(i)  Vancouver  v.  Bliss,  ubi  swpra, 

benefit  results  to  the  latter,  namely,  that  pecuniary  benefit  precisely  which 
is  equivalent  to  the  amount  of  such  costs,  this  is  a  consequence  not  con- 
templated, or  regarded  by  the  court,  however  unavoidable  in  effect.    This 
observation  applies  with  equal,  if  not  with  more  force  to  those  cases, 
where  parties  who  in  ordinary  events  would  have  received  their  costs, 
have,  on  the  contrary,  been  ordered  to  pay  costs.    It  is,  indeed,  an  obvi- 
ous truth,  that  the  punishment  of*  the  one  party  by  making  him  pay  costs, 
or,  depriving  him  of  his  right  to  receive  them,  must  in  every  instance  be 
attended  with  a  benefit  to  the  other  party ;  but,  in  the  cases  to  which  we 
allude,  that  benefit,  is  not  the  leading,  or  main  object  of  the  court ;  it  is 
rather  an  unavoidable  consequence,  in  the  present  mode  of  disposing  of 
costs,  or,  if  capable  of  being  stated  higher,  it  is  at  all  events  a  secondary, 
or  inferior  object,  leaving  the  punishment  of  the  other  party  as  the  lead- 
ing principle  of  the  decision.    We  have  observed,  that,  in  the  generality 
of  cases,  the  remuneration  of  the  one  party,  and  the  punishment  of  the 
other  party,  may  be  considered  to  be  combined  in  the  principle  on  which 
costs  are  awarded.    The  reader  is  not,  however,  to  conclude,  that  we  use 
the  term  remamertUion  either  in  an  enlarged  sense,  or,  its  more  ordinary 
sense.    We  use  the  term  as  equivalent  with  reimbursement,  or  re-pay- 
ment.   But,  qualified  as  the  sense  is  in  which  we  use  the  term,  the  remu- 
neration in  cases  between  party  and  party  is,  generally  speaking,  very 
imperfect  it  is  only  of  a  part  of  the  costs ;  and  as  the  punishment,  it  fol- 
lows, is  bounded  by  the  measure  of  the  remuneration,  that  term  is  used 
only  in  such  restricted  sense.    Complete  justice,  however,  between  the 
litigating  parties,  as  individuals,  never  can  be  done,  unless  the  successful 
party,  in  addition  to  the  recovery  of  his  right,  is  fully  reimbursed  the  ex- 
penses he  has  incurred  in  the  pursuit  of  such  right.    But,  our  municipal 
courts  do  not  in  ordinary  cases  award  this  measure  of  justice,  proceeding, 
possibly,  upon  some  latent  and  unavowed  principle  of  polity  which  dis- 
courages litigation  by  imposing,  even  upon  the  successful  party,  some 
degree  of  pecuniary  loss.    In  ordinary  cases,  where  costs  are  given  as 
between  solicitor  and  client,  it  is  in  the  greater  proportion.    As  in  cases 
of  the  latter  description,  the  remuneratory  principle  is  carried  further,  so 
its  operation  is  more  distinctly  evident;  but  its  existence,  is  not  more  cer- 
tain than  in  other  cases.    In  charity  cases,  the  heir,  when  he  does  not 
make  an  improper  point,  has  frequently  this  measure  of  costs  awarded 
him.    When  we  state  oar  impression,  that  the  leading  principles  on 
which  Courts  of  Equity  proceed  in  awarding,  or  withholding  costs,  are 
remuneration  and  punishment,  we  are  fully  aware,  that  some  of  the  cases 
to  which  we  have  alluded  as  instances  where  punishment  has  been  the 
leading  principle,  seem  rather  to  point  at  remuneration,  as  the  leading 
principle.    The  cases  from  which  many  of  the  doctrines  with  regard  to 
costs  are  drawn,  are  but  too  frequently  very  dark,  and  indicate  obscurely 
the  principles  on  which  tbey  hftv^  ^^^  decided.    Amidst  these  cases  we 
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^^-  ^^"-  to  be,  to  adhere,  with  considerable  strictness,  to  the  gene- 
ral rule.  It  was  observed  by  Lord  Cottenhatn,  C,  in  a 
recent  case,  <<  Parties  may  have  more  or  less  reason  for 
coming  here ;  but  the  question  is,  whether  those  who  are 

hare  been  compelled  to  search  for  the  principle.  If  we  have  not  reached 
moral  certainty,  but,  if,  on  the  contrary,  the  language  of  some  of  the 
cases  may  be  thought  to  be  at  variance  with  our  conclusions,  let  it  be  re- 
collected, that  the  cases  themselves  are  not  always  consistent,  and  that 
great  names  clash  with  names  of  equal  greatness,  when  allusion  is  made 
to  the  principles  on  which  costs  are  given,  or  withheld  in  particular  in- 
stances. In  our  own  defence,  we  should  also  make  another  observation. 
When  we  say,  that  the  leading  principles  of  awarding,  or  withholding, 
costs  are,  in  our  opinion,  remuneration  and  punishment,  we  must  not  be 
understood  to  assert  that  Courts  of  Equity  invariably  dispose  of  every 
question  of  costs  by  recurring  to  the  one,  or  the  other,  or,  both  of  these 
principles.  These  principles  have  been  adopted  in  order,  to  promote  jus- 
tice i  but  their  operation  would  sometimes  destroy  it.  As  they  ought  not 
to  be  suffered  to  defeat  that  purpose  which  is  the  sole  motive  of  their 
adoption  because  that  would  be  to  permit  the  means  to  defeat  the  end, 
they  must  of  necessity  be  suspended,  whenever  they  are  destructive  of, 
or  inconsistent  with  justice.  To  some  such  reasoning  as  this  we  must 
probably  have  recourse,  if  we  would  trace  the  principles  of  some  of  those 
cases  where  courts  of  equity  have  given  no  costs  to  either  party  j  cases, 
in  which,  consistently  with  the  first  rules  of  justice,  there  can  be  found 
no  opening  for  the  application  of  the  principles  of  remuneration  and  pun- 
nishment  separately,  or  for  the  application  of  both  of  them  in  combina- 
tion. Instances  of  this  kind  are  to  be  found  in  suits  of  partition,  as  ap- 
plied to  the  costs  up  to  the  period  of  the  commission.  In  such  suits,  do 
costs  are  given  on  either  side  up  to  the  period  we  have  mentioned ;  and 
although  the  reason  on  which  this  rule  is  usually  stated  to  rest,  is  analogy 
to  the  rule  at  law,  yet,  better  reason  seems  to  present  itself  in  the  utter 
inapplicability  of  the  principles  on  which  costs  are  generally  given,  or 
withheld,  to  a  suit  of  that  particular  description.  There  is  also  another 
class  of  cases  in  which  the  court,  satisfied  with  the  honesty  of  intention 
of  the  unsuccessful  party,  allowing  for  the  difficult  situation  in  which  he 
was  placed,  and  for  the  infirmity  of  human  judgment,  and,  perceiving, 
that  the  remuneration  of  the  successful  party  could  alone  be  obtained  at 
the  expense,  and,  so  far,  by  the  punishment  of  his  unsuccessful  opponent, 
has  given  no  costs  against  the  party  who  failed.  We  allude  to  the  case 
of  a  purchaser  who  has  declined  to  complete,  on  a  fair  objection  to  the 
title,  although  the  court  has  ultimately  overruled  the  objection.  In  this 
case,  justice  seems  to  require,  that  neither  of  the  principles  should  be 
acted  upon.  The  punitory  principle  appears  inapplicable  to  an  unsuc- 
cessful party,  who  has  paused  upon  a  question,  raising  difficulties  in  the 
minds  of  those  most  qualified  to  judge,  whilst  the  existence  of  a  fair  doubt 
as  to  the  vendor*s  title  seems  a  sufficient  ground  to  suspend  that  remune- 
rating principle,  which  would  otherwise  have  been  conclusive  in  his  favor 
upon  the  question  of  costs.'' 
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right,  or  those  who  are  wrong,  are  to  pay  the  costs  of  their  <^-^^'°- 
so  doing.    The  rule  I  always  act  upon  is,  to  order  costs 
to  be  paid  by  those  who  are  wrong  :"(^)[2] 

(k)  HunUer  v.  Nockolds,  2  Ph.  545 ;  and  see  Cfreen  v.  Briggs^  6  Ha.  633, 
and  Earl  Nelson  v.  Lord  Bridport^  10  Bear.  305. 

[2]  In  a  court  of  eqity  as  well  as  in  a  court  of  law,  the  prevailing  party 
is  prima  fticie^  entitled  to  costs.  Saunders  v.  Prost^  5  Pick.  260.  Costs 
are  in  the  sound  discretion  of  the  court.  Garr  v.  Bright^  1  Barb.  Ch.  Rep. 
157 ;  Brooks  v.  Byam^  2  Story's  Rep.  553.  But  a  party  succeeding  upon 
the  merits,  is  in  general  entitled  to  costs.  Garr  v.  Bright,  1  Barb.  Ch. 
Rep.  157.  Where  a*  plaintiff  dismisses  his  own  bill,  or  suffers  it  to  be 
dismissed  for  want  of  prosecution,  or  it  is  dismissed  on  general  demurrer 
for  want  of  equity,  the  defendant  is  entitled  to  costs.  3.  Whether  costs 
ought  to  be  decreed  by  a  court  of  chancery,  is  always  a  question  which 
addresses  itself  to  the  sound  discretion  of  the  chancellor.  Coleman  v. 
Moore,  3  X^itt.  355 ;  Tomlinson  y.  Ward,  2  Conn.  Rep.  396 ;  MeUiodiU 
Episcopal  Church  v.  Jacques,  1  Johns.  Ch.  Rep.  65 ;  NicoU  v.  Trustees  of 
HimHngton,  1  Johns.  Ch.  Rep.  166.  Cowles  y.  Whitman,  10  Conn.  Rep. 
121.  See  also,  Eastbum  y.  Kirbe,  2  John.  Ch.  Rep.  317 ;  Gttman's  esters. 
y.  Beardstey,  2  John.  Ch.  Rep.  274 ;  WiUUms  v,  WUkins,  3  John.  Ch.  Rep. 
65 ;  Travis  y.  WaUrs,  on  appeal,  12  John.  Rep.  500. 

At  law,  the  costs  abide  the  eyent  of  the  action,  by  the  yendor  or  purcha- 
ser. In  equity  also,  the  person  who  fails  in  the  suit,  must  prima  facie,  be 
deemed  liable  to  the  costs ;  and  it  is  not  material  that  the  seller  is  a  trustee 
and  not  beneficially  entitled  to  the  property,  or  that  the  purchaser  is  laying 
out  trust  money.  But  still,  although  this  is  the  general  rule,  yet  costs  in 
equity  rest  entirely  in  the  breast  of  the  court ;  for  the  priwA  facie  claim 
to  costs,  may  be  rebutted  by  the  particular  circumstances  of  the  case ;  and 
it  is  for  the  court  to  decide  whether  these  circumstances  are,  or  are  not, 
sufficient  to  rebut  the  claim.    In  Staines  y.  Morris,  1  Yes.  &,  Bea.  15,  16. 

Lord  Eldon  said,  that  as  to  the  Qosts  of  the  suit  in  equity,  it  is  in  many 
cases  yery  hard  that  costs  should  follow  the  eyent  of  the  cause,  yet  all  his 
experience  had  persuaded  him,  that  it  was  much  to  be  wished,  that  the 
course  of  the  court  was  so.  Certainly  howeyer,  that  was  not  the  present 
course  of  the  court.  Where  there  is, a  fair  case  for  consideration,  it  is 
not  the  course  to  yisit  the  party  who  fails,  with  costs.  In  the  case  itself, 
although  Lord  Eldon  held  that  the  purchaser  was  wrong,  in  resisting  a 
coyenant,  which  he  was  bound  to  enter  into ;  yet  as  the  master's  opinion 
had  been  the  other  way,  and  the  judges  at  law,  would  not  decide  the  case, 
until  the  opinion  of  the  court  of  chancery,  and  professional  men  had  dif- 
fered upon  the  question,  it  would,  he  said,  be  too  presumptuous  in  him,  to 
set  such  yalue  upon  his  own  opinion,  by  marking  the  resistance  of  the 
purchaser  with  costs  and  therefore,  he  made  the  decree  without  costs. 
See  JVavis  y.  Waters,  on  appeal,  12  Johns.  Rep.  500 ;  WVUams  y.  WU- 
kins, 3  Johns.  Ch.  Rep.  65 ;  Getman^s  exWs.  v.  Beardsley,  2  John.  Ch.  Rep. 
274;  Eastbum  y.  Kirbe,  2  Johns.  Ch.  Rep.  217;  Methodist  Episcopal 
ChiurchY.  Jacqua,  1  John.  Ch.  Rep.  65;  NUoUy.  Trustees  of  Bu/nHngten^ 
1  Johns.  Ch.  Rep.  166, 182. 
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<^  ^^^'*    *  *The  cases  upon  the  subject  may  be  conveniently  clas- 
sified as  follows,  viz. 

1st,  Cases  where  the  general  rule,  fixing  the  unsucess- 
ful  litigant  with  costs,  is  merely  allowed  to  operate. 

2ndly,  Cases  where  it  is  enforced  with  more  than  ordi- 
nary stringency. 

3rdly,  Cases  where  it  is  modified,  so  as  to  deprive  the 
successful  litigant  of  his  costs,  wholly  or  in  part. 

And  4thly,  Cases  where  the  successful  litigant  is 
wholly  or  in  part  fixed  with  payment  of  costs. 
caM  where  As  to  the  Ist  cUss  of  cascs. — A  purchaser  resisting  spe- 
STaiiowwi  cific  performance,  on  grounds  which  the  court  consi- 
ders clearly  untenable,  will  not  be  relieved  from  costs  be^ 
cause  he  acted  under  counsel's  opinion  ;(Z)[1]  or  even 
upon  the  recommendation  of  the  Master  :{m)  so  where  he 
is  held  by  his  conduct  to  have  waived  the  usual  reference 
upon  the  title,(n)  or  any  particular  objection  arising  on 
the  title,(o)  and  he  has  rested  his  defence  on  the  question 
of  title,  the  decree  against  him  will  be  with  costs.  So, 
where  the  vendor's  bill  is  dismissed  merely  for  want  of 
title,  and  the  title  is  clearly  bad,  the  decree  against  him  is 
with  costs,(p)  although  he  be  merely  a  trustee  for  sale,(jr) 
or  although  the  title  have  become  defective  through  the 
accidental  destruction  of  the  deeds  subsequently  to  the 
contract  :(r)  so,  where  a  purchaser  had  objected  that  a 
good  title  could  not  be  shown  unless  certain  accounts 
were  taken,  and,  this  being  resisted,  each  party  filed  a  bill 
r*6411      ^^^  specific  'performance,  the  court,  holding  the  purchaser 

(0  MaUng  V.  HUl,  1  Cox.  186 ;  and  sec  Firmin  v.  PuOiny  12  Jur.  410, 
where  it  would  appear  that  a  trustee  acting  under  advice  was  neverthe- 
less, fixed  with  costs. 

(m)  Earl  Nelson  t.  Lord  Bridportj  10  Beav.  305. 

(n)  Fleetwood  v.  Greeny  15  Ves.  595 ;  Margravine  of  Anspack  v.  Nod^ 
1  Madd.  317. 

(o)  Bumell  v.  Brown,  1  J.  &  W.  175. 

(p)  WaUen  v.  Pymany  19  Ves.  361. 

{q)  Edward  V.  Harvey ,  G.  Coop.  40. 

(r)  Bryant  v.  Busk,  4  Russ.  1,  5. 

[1  ]  For  the  court  cannot  allow  the  mistaken  advice  of  a  third  person, 
to  operate  to  the  disadvantage  of  the  party  who  is  clearly  in  the  right 
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to  be  right,  made  a  decree  in  the  second  suit,  and  gave  ^•^^"- 
him  the  costs  of  both  suits.(5)[l] 

As  to  the  2nd  class  of  cases. — A  vendor  obtaining  a  ^^^^^^^ 
decree  for  specific  performance  has  been  held  entitled  to  witfite? 
costs  on  the  special  ground  of  the  purchaser  having  per-  JJ*iri5?*"*' 
sisted  in  an  objection  to  the  title  which  he  knew  had  been  *"°^^* 
decided  against  another  purchaser  in  a  former  suit  \{t)  so, 
where  a  bill  is  dismissed  on  the  ground  of  misrepresenta- 
ilon,{u)  or  fraud,  or  contains  groundless  imputations  of 
moral(t/7)  fraud  against  the  defendant,(r)  or  where  the 
claim  is  dishonorable  and  contrary  to  moral  equity,(y)  or 
against  a  clear  stipulation  in  the  contract,(2:)  the  dismiss- 
al will  be  with  costs :  so,  where  the  unsuccessful  litigant 
has  acted  fraudulently  in  the  subject-matter  of  the  suit, 
or  has  acted  vexatiously,  and  refused  fair  offers  of  accom- 
modation, the  decree  against  him  will  generally  be  with 
costs.(a) 

As  to  the  3rd  class  of  cases.(6)[2] — A  vendor  obtaining  c^mm  when 

general  rale 

(5)  Burton  v.  Tbdd,  and  Tbdd  v.  Cfee,  1  Sw.  255  262. 

It)  Biscoe  V.  Wilks,  3  Mer.  456. 

{u)  Buxton  V.  Lister ^  3  Atk.,  see  387, 

(to)  See  the  conclusion  of  V.  C.  Wigram's  judgment  in  Marshall  v. 
Sladden,  7  Ha.  444. 

(z)  Beames  on  Costs,  109  j  Scott  v.  Dunbar y  1  MoU.  442,  460;  Langley 
V.  Fisher,  9  Beav.  90;  see  GlascoU  v.  Lang^  2  Ph.  310,  322;  Knight  r, 
MajoribankSf  2  Mac.  &  G.  16. 

(y)  Davis  v.  Symonds,  1  Cox.  402, 408,  and  other  cases  cited  in  Beames 
on  Costs,  37. 

{z)  WiUiams  v.  Edwards,  2  Sim.  78,  83. 

(a)  Beames  on  Costs,  109,  and  cases  cited. 

{b)  Ibid.  39. 


[1]  The  original  bill  was  dismissed  with  costs  because  the  seller,  ap- 
prised of  the  objections,  instituted  a  premature  and  improper  suit,  omit- 
ting to  provide  the  only  proper  mode  of  settling  the  question.  The  pur- 
chaser had  no  means  of  obtaining  a  specific  performance,  but  by  the  in- 
stitution of  the  second  suit,  and  there  was  no  inconsistency  on  his  part, 
as  it  was  necessary  that  the  accounts  should  be  taken. 

[2]  Costs  to  neither  party,  where  both  have  claimed  too  much.  Bighter 
V.  Stallj  3  Sand.  Ch.  Rep.  608.  In  proper  cases,  a  bill  may  be  dismissed 
without  awarding  costs  to  the  defendant.  Brooks  v.  Byam^  2  Story's  Rep. 
554.  Where  the  allegations  in  the  plaintiff's  bill  denied  by  the  defend- 
ants, are  not  so  supported  by  the  proofs  that  the  court  can  decree  in  favor 
of  the  plaintiff,  yet  if  the  defendants  appear  not  to  have  been  full  and  can- 
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^•^^P-  a  decree,  has  been  refused  costs  on  the  ground  of  bis  hsT- 
i«  modified,  ing  unsuccessfully  contended  that  the  purchaser  had 
prire  sue  waived  his  right  to  investigate  the  title  ;(c)  so,  a  vendor 
'^'Siif^Stia  ^^  ^^^  refused  costs,  where  the  purchaser's  objection  to 
p*^  the  title,  although  overruled,  has  been  considered  a  fair 

objection,((f)[3]  or  has  been  occasioned  by  the  vendor  or 

(c)  McQueen  v.  Farqukary  11  Yes.  483;  Sidebotkam  v.  Barrington,  5 
Beav.  261. 

((£)  Ox  v.  Chafnberlaini  4  Yes.  631 ;  Stnines  y.  MarriSy  1  Yes.  &  B.  8 ; 
AiHaJfie  Y.  JHee,  3  Madd.  see  261 ;  Tluyrpe  t.  Freer,  4  Madd.  466. 

did  in  their  answers,  but  to  have  suppressed  some  facts  which  they  feared 
might  operate  in  the  plaintifTs  favor,  the  bill  will  be  dismissed  withoot 
cosU.  Griffin  v.  Pleasant,  I  Iredell's  Eq.  Rep.  153.  When  the  same  so- 
licitor who  files  the  plaintiff's  bill,  files  also  the  answer  of  some  of  the 
defendants,  costs  will  not  be  allowed  to  those  defendants,  though  the  bill 
be  dismissed  with  costs  as  to  others.  Quinn  v.  PaUon,  3  Iredell's  Eq. 
Rep.  48.  Where  plaintiff  has  probable  cause  for  seeking  the  aid  of  the 
court,  bat  failed  in  establishing  his  title,  but  his  defendant  showed  none 
or  no  better  title  to  the  property  in  dispute,  the  bill  was  dismissed  without 
costs  on  either  side.  NicoU  v.  VrusUes  of  HunHngton,  1  Johns.  Ch.  Rep. 
166.  Where  a  bill  makes  nnfounded  charges  of  fraud,  but  the  plaintiffs 
are  infants  when  the  matters  which  the  bill  seeks  to  investigate  occur,  and 
they  have  an  apparent  cause  for  demanding  an  investigation,  and  may 
have  been  misled  into  the  imputations  by  false  rumors,  although  the  bfll 
is  dismissed,  it  will  be  without  costs.  Wade  v.  Dick,  1  Iredell's  Eq.-Rep. 
313.  Where  upon  a  bill  to  set  aside  a  deed  obtained  by  a  son  from  an 
aged  mother,  on  the  ground  of  fraud,  imposition,  and  incapacity  of  the 
grantor,  the  court  decided  there  was  not  proof  to  support  the  allegations, 
and  therefore  they  dismissed  the  bill,  yet  they  dismissed  it  without  costs, 
because  suspicions  were  excited  by  some  part  of  the  testimony,  as  to  the 
fairness  of  the  defendant's  conduct  in  procuring  the  deed.  Barkey  v.  Ear- 
key,  1  Iredell's  Eq.  Rep.  394.  Where  both  parties  to  a  suit  in  chanceiy 
claimed  what  they  were  not  entitled  to,  and  each  had  succeeded  as  to  a 
part  of  the  matters  in  litigation  between  them.  Held,  that  neither  was 
entitled  to  costs  as  against  the  other.  Crippen  v.  Heermance,  9  Paige,  311. 
Where  the  mortgagees  was  proceeding,  upon  a  statute  foreelosure,  to  sell 
the  mortgaged  premises  for  a  much  larger  sum  than  was  actually  due  on 
the  mortgage,  and  the  mortgagor  filed  a  bill  in  chancery  to  restrain  such 
sale,  without  having  tendered,  or  offered,  to  pay  what  was  legally  and 
equitably  due,  the  court  refused  to  allow  costs  to  either  party  as  against 
*  the  other.  VeehLe  v.  Broumell,  8  Paige,  313.  Where  there  was  a  good 
' ,  demurrer  for  informality,  which  the  court  would  allow  to  be  amended,  on 
the  complainant's  paying  costs,  and  the  defendant  obtained  a  dismiasa.1  of 
the  bill  on  a  demurrer  ore  tewiis,  upon  which,  if  alone,  he  would  have  to 
pay  costs.  No  costs  were  given  to  either  party.  Gove  v.  PeUis,  4  Sand. 
Ch.  Rep.  403.  See  Waterman's  American  Chancery  Digest,  tU.  Costs. 
[3]  In  the  case  of  T%orpe  v.  Freer,  which  is  here  cited,  the  conditions  of 
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his  'solicitor  :{e)  so,  where  a  title  was  not  clear  on  the  a]^  ^  ^^'"- 
stract  as  delivered  before  bill  filed,(/)  or  the  vendor  has 
refused  to  furnish  necessary  evidence  in  support  of  the 
titlej  (although  the  purchaser's  requisitions  embraced  un- 
necessary evidence.)(^)[l] 

So,  the  dismissal  of  the  vendor's  bill  has  been  without 
costs,  in  cases  where  the  dismissal  was  merely  on  the 
ground  of  his  own  laches  in  applying  to  the  court,(A)  or 
of  the  title  being  merely  doubtful,(t)  or  of  the  general  in- 
accuracy of  the  transactions  relied  on  as  constituting  the 
contract,(X:)  or  upon  a  ground  of  defence  which  the  pur- 
chaser did  not  resort  to  until  after  the  institution  of  the 
Auit  :(Z)  so,  where  a  purchaser  had,  in  the  first  instancoi 
by  his  acts,  waived  the  time  for  completion,  and  had  gone 
on  for  some  time  inducing  the  vendor  to  incur  expenses 
to  perfect  his  title,  and  suddenly,  upon  discovering  that 
vacant  possession  could  not  be  given  according  to  stipula- 
tion, declined  to  complete  :(m)  so,  according  to  Sir  E. 

(e)  See  Fenton  v.  Browne^  14  Ves.  144,  150  j  Dakin  v.  Copgy  2  Russ. 
175. 

(/)  Anon.  V.  CoUingc^  3  Ves.  &  B.  143,  n. ;  Wilson  v.  dapham,  1  Jac. 
AW.  63. 

O)  NewaU  v,  SmiUi,  1  Jac.  d&  W.  263. 

(A)  Guest  Y.  Homfray^  5  Yes.  824.  % 

(i)  Whiier.  Foljanibe,  11  Ves.  337,  352;  Wdcoz  T.  Bellaers,  Torn.  & 
Rnss.  491. 

(k)  Marquis  of  7\ntmshend  v.  StangrooMf  6  Ves.  see  341. 

(Z)  Winch  V.  Winchester,  1  Ves.  &  B.  380  j  and  see  3  Y.  &  C.  517. 

(jn)  Nokes  v.  Lord  KUmorey,  1  De  G.  &  S.  444 ;  and  see  DevereU  v.  Lord 
Bolton,  18  Yes.  505,  514;  supra,  p.  203. 

sale  stipulated  that  the  purchaser  should  be  allowed  5  per  cent,  on  the  de- 
posit, if  a  title  could  not  be  made,  but  did  not  contain  any  other  stipulation 
as  to  interest;  after  a  decree  in  a  bill  by  the  seller  for  a  specific  perform- 
ance, upon  a  motion  to  vary  the  minutes,  by  making  the  interest  payable 
on  the  purchase-money  6  per  cent.,  the  vice  chancellor  was  of  opinion  that 
the  general  rule  must  prevail,  and  that  the  minutes  of  the  decree  were 
correct,  confining  the  interest  to  4  per  cent.,  and  gave  the  purchaser  his 
costs  of  opposing  the  motion. 

[1]  In  this  case,  the  Master  reported  that  the  abstract  delivered  by  the 
vendor,  before  the  filing  of  the  bUl,  was  sufficient,  but  he  found  that  the 
purchaser  required  certain  evidence  in  support  of  the  abstract,  some  of 
which  was  necessary,  but  not  furnished,  and  some  not  necessary ;  held, 
that  both  of  the  parties  were  in  the  wrong ;  and  that  upon  the  vendor's 
bill,  no  costs  ought  to  be  given  on  either  side. 
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Q*-  ^^^^  i^gden,  "  if,  after  a  bill  filed  for  specific  performance,  the 
plaintiff,  in  pursuance  of  a  power  in  the  instrument,  de- 
termines the  contract,  the  bill  will  be  dismissed  without 
costs  :"(n)  so,  the  court  has,  by  way  of  compromise,  re- 
fused to  fix  the  vendor  with  costs,  he  on  his  part  consent* 
ing  to  give  up  his  legal  right  of  action  under  the  agree- 
ment.(o) 
[•543]  *So,  a  purchaser  obtaining  a  decree  for  specific  perform- 

ance, has  been  refused  his  costs,  on  the  ground  of  the  in- 
adequacy of  the  consideration  :{p)  so,  where  a  purchaser's 
bill  for  the  performance  of  a  contract  alleged  to  arise  out 
of  correspondence,  was  dismissed  on  the  ground  of  the 
language  being  equivocal  and  not  clearly  amounting  to 
an  agreement,  costs  were  refused  :{q)  so,  also,  on  the 
ground  of  the  defendant  having  in  his  answer  alleged 
fraud  and  circumvention,  which  he  failed  to  prove,(r)  or 
having  set  up  a  false  defence  which  the  plaintiff  has  been 
obliged  to  disprove  :(s)  so,  if  the  purchaser  elect  to  have 
his  bill  dismissed,  upon  its  appearing  that  the  vendor  can- 
not make  a  title,  the  present  practice  seems  to  be  to  dis- 
miss the  bill  without  costs ;(/)  unless,  perhaps,(u)  his  bill 
alleges  that  the  vendor  cannot  make  a  title.(t^) 

And  it  has  been  held  that,  if  a  bill  is  correctly  filed  on 
the  authority  of  a  reported  decision,  there  being  no  autho- 
rities in  conflict  with  it,  and  such  decision  is  reversed,  the 
plaintiff  may  thereupon,  on  motion,  dismiss  his  bill  with- 
out costs.(j:) 
caMwhers,      As  to  the  4th  cldss  of  cascs. — It  not  unfrequently  hap- 
tioD  of  gene-  peus  that  the  party  obtaining  a  decree  has  been  clearly  in 
^ui  illide  ^^^  wrong,  during  all  or  a  part  only  of  the  litigation ;  and 

to  pay  costs. 

(»)  Sag.  661,  referring  to  Western  v.  Perrin,  3  Ves.  &  B.  197. 

(o)  Buxton  V.  Lister,  3  Atk.  387;  and  see  2  De  G.  ds  S.  346. 
(^)  Burrowes  v.  Lock,  10  Ves.  470.  . 

{q)  Stratford  v.  Bosioorth,  2  Ve&  &  B.  348  ;  and  see  6  Ves.  341. 
(r)  Thomas  v.  PhiUipps,  11  Jur.  80,  V.  C.  K.  B. 
(i)  FUld  V.  CkurchOl,  4  Jur.  739,  C. 
(t)  Maldon  v.  ryson,  9  Beav.  347. 
(u)  See  Sag.  822,  n.  (e.) 
(w)  Nicloson  v.  Wordsworth,  2  Sw.  365. 

(x)  Robinson  v.  Rosher,  1  Y.  &  C.  C.  C.  7 ;  see  also,  as  to  mutual  mis- 
lake,  Broughton  v.  Laskmar,  5  Myl.  &  Cr.  136. 
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if  SO,  he  must,  as  a  general  rule,  pay  all  or  a  proportionate  ^-  ^^"v 
part(y)  of  the  costs  of  the  suit :  e.g".,  in  an  exceptional 
case,  where  the  plaintiff  obtained  a  decree  not  in  accord- 
ance with  the  prayer  of  his  bill  ]{z)[l]  he  was  made  to 
pay  the  costs  of  the  suit ;  so,  "  if  a  purchaser  file  •a  bill  [*544] 
insisting  that  the  vendor  cannot  make  a  title,  he  must  pay 
the  costs,  whether  he  accept  or  refuse  the  title  :"(a)  so,  if 
a  purchaser,  being  a  plaintiff  and  aware  of  objections  to 
the  title,  require  a  reference  to  the  Master,  and,  on  the 
Master  reporting  against  the  title,  agree  to  waive  the  ob- 
jections, he  must  pay  the  costs  of  the  unnecessary  inves- 
tigation :(6)  so  if,  prior  to  the  filing  of  the  vendor's  bill, 
the  contract  was  resisted  merely  on  the  ground  of  want  of 
title,  and  no  title  was  shown  before  bill  filed,  the  plaintiff, 
although  he  obtained  a  decree,  will  have  to  pay  the  costs 
up  to  the  time  when  he  showed  a  title  ;(c)[2]  and  this, 
although  the  purchaser,  by  his  .answer,  unsuccessfully 
insist  on  the  alleged  illegality  or  abandonment  of  the  con- 
tract ;(g{)[3J  or  even  the  general  costs  of  the  suit,(e)  except 

(y)  See  Farrow  v.  ReeSf  4  Beav.  25. 
(z)  Mortimer  v.  Orchard,  3  Ves.  jun.  243. 

{a)  Bug.  822,  citing  Nidoson  v.  Wordsworth,  2  Sw.  365,  bat  with  a 
query. 

(b)  BenneUv.  fowler,  2  Beav.  302. 

(c)  Wilson  V.  AlUnj  1  Jac.  &  W.  623 ;  Bug.  826. 

(d)  Smith  v.  Leigh,  Sag.  824 ;  but  the  parchaser  will  not  be  allowed  the 
extra  costs  occasioned  by  this  unsuccessfal  defence,  S,  C. 

(e)  Knight  v.  Harden,  Beames  on  Costs,  38 ;    Totonsend  v.  Champer-      • . 
'nowne,  3  Y.  &  Coll.  528. 

[1]  In  this  case,  a  parol  agreement  with  two  persons,  had  been  in  part 
performed.  The  plaintiff's  witness  proved  an  agreement  different  from 
that  set  up  by  the  bill,  and  the  defendants  stated  an  agreement  different 
from  both.  The  chancellor  thought,  in  strictness,  the  bill  ought  to  be 
dismissed ;  but  as  there  had  been  an  execution  of  some  agreement  between 
the  parties,  and  there  were  two  defendants  who  prove  the  agreement  set 
up  by  their  answers  he  decreed  a  specific  performance  of  the  agreement, 
confessed  by  the  answer. 

[2]  But  the  court  will  not  let  this  rule  operate  as  a  trap  for  the  seller; 
and  if  further  abstracts  are  furnished  after  the  bill  is  filed,  will  inquire 
whether  they  are  material.  So  as  to  evidence.  But  with  regard  to  evi- 
dence, much  depends  upon  the  fact  whether  further  evidence  was  required 
by  the  purchaser. 

[3]  In  this  case,  the  Master  found  that  the  seller  could  make  a  title  in 
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^•-'^"^  such  costs  as  have  been  occasioned  by  improper  conten- 
tions or  objections  made  or  taken  by  the  defendant  in  the 
course  of  the  8uit:(/)  so,  where  a  vendor,  when  before 
the  Master,  abandoned  the  ground  on  which  he  had  pre- 
viously relied,  but  established  his  title  on  another  ground, 
and  the  Master  reported  generally  in  favor  of  the  title,  the 
purchaser  was  allowed  the  costs  of  the  reference  and  the 
several  applications  to  the  court.(^)  But  the  rule  will 
not  prevail  where  the  purchaser,  by  resisting  the  contract 
on  grounds  other  than  of  title,(A)[l  ]  or  by  his  improper 

(/)  S.C. 

(^)  Pield£r  v.  Higginson,  3  Ves.  &  B.  142 ;  Harriion  y.  Coppard,  2  Cox, 
318. 

(A)  Croome  r.  Lediard,  2  Myl.  &  K.  293 ;  ScooTies  v.  Morrell,  1  Bear. 
861 ;  Taylor  y.  Broiori,  2  Bear.  180 ;  but  see  Sug.  828. 

February  1820,  which  was  subsequently  to  filing  the  bill.  To  the  Mas- 
ter's report,  the  purchaser  took  an  exception,  and  elected  to  have  a  case 
sent  to  law,  which  the  vice  chancellor  granted  as  a  matter  of  course. 
The  point  was  decided  against  him ;  and,  upon  the  cause  coming  on  for 
further  directions,  the  exception  was  overruled,  and  a  specific  perfoim- 
ance  decreed,  and  the  purchaser  was  to  be  paid  the  costs,  up  to  February 
1820,  other  than  the  costs  of  his  insisting,  by  his  answer,  on  the  illegality 
or  abandonment  of  the  agreement,  and  the  purchaser  was  to  pay  the  costs 
of  the  subsequent  proceedings  before  the  Master,  and  the  costs  of  the  case 
to  the  Common  Pleas,  and  the  plaintiff  was  to  pay  the  costs  of  the  hear- 
ing. 

[1]  In  this  case,  the  purchaser,  the  defendant,  contended  that  he  was  not 
bound  to  perform  the  contract  for  the  purchase  of  the  seller's  estate,  because 
the  seller,  the  plaintiff,  could  not  make  a  title  to  another  estate,  which  he 
had  agreed  to  sell  to  him,  the  defendant ;  but  the  court  overruled  the  ob- 
jection, and  referred  it  to  the  Master  to  inquire  as  to  the  title  to  the  first 
estate,  without  reference  to  the  time  when  it  was  made.  The  Master  re- 
ported in  favor  of  the  title,  and  ihe  purchaser  insisted  upon  the  costs  of  tiie 
inquiry  as  to  the  title,  as  there  was  no  report  that  a  good  title  could  be 
made,  before  the  filing  of  the  bill ;  but  it  was  held  that  the  defendant  was 
liable  to  all  the  costs  incident  to  the  suit,  having,  by  his  conduct,  rendered 
the  suit  necessary.  The  suit,  and  the  consequential  inquiry,  were  ren- 
dered necessary  by  the  nature  of  the  defendant's  contention  as  to  the  con- 
struction of  the  agreement  ]  and,  as  he  had  failed  in  his  defence,  which 
turned  upon  the  conJbtruction  of  the  agreement,  and  not  upon  a  question  of 
title,  he  must,  the  court  held,  pay  the  costs  of  investigating  the  title  in  the 
Master's  office. 
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conduct,(t)[l]  of  claim,(A:)  has  occasioned  *the  litigation ;  ^-  ^v"^- 
or  where,  insisting  on  other  objections,  he  has  not  accept- 
ed the  vendor's  offer  to  procure  evidence  which,  if  pro- 
duced, would  have  perfected  the  title  :{l)  so,  if  a  purcha- 
ser file  a  bill  for  specific  performance  with  an  abatement 
of  purchase-money,  the  question  of  abatement  being  the 
only  one  in  dispute,  if  he  fail  upon  this  point  the  decree 
for  specific  performance  will  give  costs  against  him  :{m) 
so,  if  the  successful  litigant  introduce  upon  the  pleadings 
unfounded  allegations  affecting  the  character(n)  of  his 
opponent,  he  will  have  to  pay  the  costs  thereby  occasion- 
ed.(o)  But  where  the  court,  merely  oh  the  ground  of  the 
personal  hardship  of  the  case  as  against  the  defendant, 
refuses  to  enforce  specific  performance,  and  dismisses  the 
bill,  it  will  not  make  him  pay  the  plaintiff's  costs.(p) 

Where  a  purchaser  sets  up  a  defence  which  prevents 
the  plaintiff  from  obtaining  the  usual  reference  of  title  on 
motion,  and  fails  to  establish  it,  he  may  be  at  once  directed 
to  pay  costs  up  to  and  inclusive  of  the  hearing,  without 
regard  to  the  result  of  the  reference.(jr) 

Where  the  defendant  submits  to  the  whole  demand  of  SSSsit" 
the  plaintiff,  and  to  pay  costs,  he  may  at  once  stop  all  p^^njur*? 
further  proceedings  ;(r)  "and,  if  the  question  of  liability  ^"*^ 
to  costs  be  the  only  one  remaining  in  dispute,  the  proper 

(i)  Oxendenv.  Lord  Falmouth^  cited  Sug.  826. 

(k)  WyviU  V.  Bishop  of  Exeter,  1  Price,  292. 

(0  Longy.  CdUier,  iRusa,  269. 

im)  revfster  v.  T\umer,  6  Jur.  144,  V.  C.  W.  j  White  v.  Cuddon,  8  CI. 
A  Fin.  766. 

(n)  See  7  Ha.  444. 

(o)  Wright  y.  Howardj  1  Sim.  &>  St.  see  205 ;  Botoer  v.  Cooper ^  2  Ha. 
408;  sec  T%omas  v.  PhiUips,  11  Jur.  80,  V.  C.  K.  B. 

(jf)  Wedgwood  v.  Ad  amSy  8  Beav.  103. 

(g)  Hyde  v.  DaUaway,  4  Beav.  606. 

(r)  Datoer  v.  Earl  of  Portarlington,  2  Ph.  30 ;  Sivell  v.  A^roA^im,  8 
Beav.  598,  and  cases  there  cited ;  Sawyer  v.  MUU,  1  Mac.  &  G.  390. 

[1]  In  the  case  here  cited,  the  court  held  that  the  sait  became  necessary 
by  the  improper  conduct  of  the  purchaser ;  and  therefore,  the  vice  chan- 
cellor, although  he  had  allowed,  as  a  fact  that  the  title  to  a  part  of  the  es- 
tate was  not  shown  until  after  the  filing  of  the  bill,  yet  held,  that  as  the 
purchaserB  misconduct  rendered  the  suit  neceflsary,  he  must  pay  all  the 
costs. 


A 
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ch.  rvm.  course,  it  appears,  is  to  apply  to  the  court  by  petition  ]{s) 
aud  where  a  plaintiff  omitted  so  to  do,  but  brought  the 
[*646]      *cause  to  a  hearing,  the  court  refused  him  any  costs  sub- 
sequent to  the  time  at  which  his  original  demand  had 
been  submitted  to.(/)    It  has,  however,  been  unwillingly 
held  by  Y.  C.  K.  Bruce,  that  this  course  cannot,  without 
the  defendant's  consent,  be  adopted  before  answer  :  inas- 
much as  he  has  a  right  to  put  in  his  answer,  and  read  it 
on  the  question  of  costs  at  the  hearing  ]{u)  and  in  a  later 
case(u?)  his  honor  refused  a  similar  application  by  a  plain- 
tiff after  answer ;  but  merely  on  the  ground  of  the  novelty 
of  the  proceeding, 
wiwmjto.         In  a  late  case.fa:)  it  was  laid  down  by  Sir  J.  Wigram, 
SSltied  to*"    ^'  ^'i  ®^  ^  general  rule,  that  where  a  defendant  so  dis- 
«*^-  claims  as  to  show  that  he  had  no  interest  in  the  property 

when  the  bill  was  filed,  he  is  entitled  to  his  costs  ]{y)  but 
where  he  is  properly  brought  before  the  court  in  respect 
of  an  interest  at  the  time  the  bill  wcis filed,  and  then  says, 
<'  I  now  abandon  my  interest,"  it  is  a  question  of  discretion 
with  the  court  either  to  order  the  plaintiff  to  pay  the 
defendant's  costs  or  not,  with  reference  to  the  circum- 
stances  which  may  have  rendered  the  suit  necessary  or 
proper.(z) 
hSrS?*"""  -^s  a  general  rule,  a  purchaser  is  less  favored  on  the 
Important  question  of  costs  when  he  has  taken  possession  of  the 
estate  before  the  title  is  made  out ;  but  this  does  not  ap- 
ply to  cases  where,  according  to  the  contract,  possession 
is  to  be  taken  before  a  title  is  shown ;  or  where  it  is  taken 
at  the  instance  of  the  vendor.(a)[l]    A  purchaser  who, 

(s)  SiveU  V.  Abraham,  8  Beav.  598 ;  WirUer  v.  ViziteUi,  36  Leg.  Ob.  53, 
V.  C.  E. ;  Price  v.  CorporcUiint,  of  Penzance,  4  Ha.  506. 

{t)  SiveU  V.  Abraham,  ubi  supra;  and  see  Sentance  v.  Porter,  13  Jur. 
980,  V.  C.  W. ;  and  Woodward  v.  MiUer,  16  L.  J.,  N.  S.,  V.  C.  K.  B.  16. 

(i^)  Langham  v.  Great  Northern  Railway  Company,  1  De  G.  &  S.  505. 

(tc)  M'Naughien  v.  Hasher,  12  Jur.  956. 

(re)  Gabriel  v.  Sturgis,  5  Ha.  101.  . 

(y)  See  Glover  v.  Rogers,  11  Jur.  1000,  R. 

{z)  See  Ohrly  v.  Jet^ns,  11  Jur.  1001,  V.  C.  K.  B. 

(a)  See  Vancouver  v.  Bliss,  1 1  Yes.  458 ;  see  464. 

[1]  Where  difficulties  arise  in  making  out  a  good  tide,  the  purchaser 
should  not  take  possession  of  the  estate  until  every  obstacle  is  Temoved. 
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for  many  years,  retained  possession  without  payment,  and  ^-  ^^'^ 
•refused  either  to  vacate  the  contract  or  accept  the  title, 
was  fixed  with  the  costs  of  a  suit  by  the  vendor,  although 
the  title  was  ascertained  to  be  defective.(&) 


Where  the  court  has  actually  dismissed  a  purchaser's  D«py'i 


uoi 


bill  with  costs,  it  will  not,  on  a  subsequent  application,  Jfjjj^ 
allow  him  to  set  off  against  them  the  deposit  paid  to  the 
vendor,  but  will  leave  him  to  his  legal  right  ;(c)  but  the 
court,  as  we  havQ  seen,  has  refused  to  give  costs  unless 
the  vendor  would  return  the  deposit.(rf) 

Where  a  defendant,  a  purchaser  asked  for  a  case  to  be  2Sfto*uw. 
sent  to  a  court  of  law,  which  was  granted,  and  the  opinion 
of  the  judges  was  against  him,  but  ultimately  the  bill  was 
dismissed  with  costs  upon  another  ground,  he  was  allowed 
his  costs  at  law  as  well  as  in  equity  ]{e)  but,  in  other 
cases,  the  costs  of,  what  may  be  termed,  collateral  litiga- 
tion, have  either  been  refused,  or  have  been  thrown  upon 
the  party  failing  therein,  although  held  entitled  to  the 
general  costs  of  the  suit.(/)  It  would  appear  that,  as  a 
general  rule,  such  costs  are  not  included  inr  a  mere  order 
for  payment  of  the  costs  of  the  suit.(g^) 

And  it  is  laid  down  by  Sir  E.  Sugden,  as  a  general  rule,  ^^*^J^ 
"  that  either  party  resorting  to  law,  where  the  equity  is  i*^- 
against  him,  will  be  fixed  with  the  costs  of  the  action  f{h) 
but  the  prima  facie  right  of  the  other  party  to  such  costs 

(b)  KingY.  King,  1  Myl.  &  K.  442. 

(c)  WUliams  v.  Edwards,  2  Sim.  84. 
Id)  Gee  v.  Pearse,  2  De  G.  &  S.  346. 

(f )  rorbes  v.  Peacock,  12  Sim.  528 ;  the  vice-chanceUor*8  decision  on  the 
general  merits  was  reversed  by  Lord  Lyndhorst,  1  Ph.  717. 

(/)  See  T\nimse7id  v.  Champerdowne,  3  Y.  &  Col.  see  528  j  Smith  v. 
Leigh,  V.  C.  1821,  cited  Sag.  824. 

{g)  Salkeld  v.  Johnson,  1  Mac.  Sl  G.  533. 

(A)  Sug.  829  J  Staines  v.  M(yrris,  Ves.  &  B.  16. 

Purchasers  freqaently  isA  this  step,  under  an  impression  that  it  gives  them 
an  advantage  over  the  vendor;  but  this  is  a  false  notion ;  such  a  mea- 
sure would,  in  many  cases,  be  deemed  an  acceptance  of  the  title,  or  would 
at  least  be  a  ground  to  leave  it  to  a  jury  to  consider  whether  the  party  had 
not  taken  possession  with  an  intention  to  waive  all  objections. 
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ch.  xviiL  mny  \yQ  \^i  by  jjis  neglectiog  to  resort  to  equity  so  sood 

as  the  action  is  commenced  at  law.(t)[l] 
r*548]         *Lastly,  we  may  remark,  that  where  either  party  has 
pTyitaS?^  received  costs  under  an  order  or  decree  which  is  subse- 
frad^      quently  reversed  on  appeal,  he  will  not,  in  repaying  such 

costs,  be  compelled  to  pay  interest  upon  them.(A:) 


[•649] 


•CHAPTER  XIX. 


AS   TO  SALES   BY   THE   COURT   OP   CHANCERY. 

1.  As  to  the  time  for  conduct  of  and  tnantier  of  ike 
sale. 

2.  As  to  the  rights  and  liabilities  of  the  highest  bidder^ 
after  the  sale^  but  before  confirmation  of  the  7naster^s  re- 
port ; — and  as  to  opening  biddings. 

3.  As  to  confirming  the  master's  report  — and  as  to  the 
purchaser's  rights  and  liabilities  after  conftrtneUion. 

4.  As  to  the  investigation  of  title  ; — payment  and  ap- 
plication of  purchase-m^oney  ; — possession : — cind  prepa- 
ration  and  execution  of  the  conveyance. 

5.  As  to  the  purchaser's  rights  after  completion. 

6.  As  to  the  practice  where  the  purchaser  fails  to  com- 
plete, 

8y«  by  the      (1.)  An  estate,  when  sold  by  the  court,  is  usually  sold 
Suau?^    by  public  auction  ;[2]  the  court  will,  however,  at  once 

(i)  GrtyoeU  v  HugeU,  3  Russ.  see  433. 

\k)  SmaU  v.  AUwood,  3  Y.  &  C.  131  j  and  see  2  Ph.  469. 

[1]  In  the  case  here  cited,  a  purchaser  objected  to  a  title  upon  an  equit- 
able ground,  and  the  seller  brought  an  action  against  him,  and  he  allowed 
judgment  to  against  him  by  default,  and  a  wriibf  inquiry  to  be  executed 
and  damages  to  be  assessed  by  a  jury,  and  then  filed  a  bill  for  an  injunc- 
tion, and  to  have  the  contract  delivered  up,  and  his  deposit  returned,  al- 
though he  obtained  a  decree  with  costs,  yet  he  was  refused  his  costs  at 
law,  because  they  were  chiefly  incurred  by  his  own  negligence :  he  ought 
to  have  filed  his  bill  as  soon  as  the  action  was  commenced  against  Mw>- 

[2]  Where  property  consists  of  separate  and  distinct  parcels,  which  can 
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accept  an  advantageous  offer  actually  made  for  the  pro-  chap.^xix. 
perty  ;(o)  or,  if  circumstances  render  such  a  course  o^cpe-  aucuon,  but 

(a)  SeeDowlev.I/ucy,  4  Ha.  311.    The  master's  report  approving  of 
'such  a  sale  should  be  confirmed  on  special  petition ;  Bailey  v.  Todd,  1 
Beav.  95. 


be  enjoyed  by  the  owners  thereof  separately,  without  diminishing  their 
value,  it  is  the  duty  of  the  officer  who  sells  the  same  under  a  decree  of  the 
court,  to  sell  in  parcels,  except  in  very  special  cases.    American  Ins.  Co, 
V.  Ckikley^  9  Paige,  259 ;  vide  1  Johns.  Ch.  Rep.  505.    Where  the  property 
to  be  sold  consists  of  several  known  lots,  tracts,  or  parcels,  the  138th  rule 
of  the  New  York  Court  of  Chancery  requires  that  the  master  shall  expose 
such  lots,  tracts,  or  parcels,  separately  for  sale.    And  the  last  clause  of 
that  rule  was  only  intended  to  provide  for  special  cases ;  where  it  is  evi- 
dent that  the  several  parcels  of  land,  from  their  peculiar  location  in  refer- 
ence to  each  other,  will  be  more  valuable  if  owned  by  one  person,  than  if 
owned  by  difierent  individuals  in  severalty ;  or  where,  in  consequence  of 
some  prior  incumbrance  upon  the  parcels,  purchasers  will  not  be  likely 
to  bid  upon  a  portion  only  of  the  property,  subject  to  such  a  general  in- 
cumbrance,   lb.    The  sheriff,  or  the  master,  who  is  directed  to  sell  pro- 
perty under  a  judgment  or  decree,  to  pay  the  debt  due  to  the  plaintiff, 
should  expose  it  for  sale  at  such  a  time,  and  under  such  circumstances  as 
to  cause  it  to  bring  the  best  price  without  injury  to  the  party  entitled  to 
the  proceeds  of  the  sale,  by  delaying  the  payment  of  his  debt.    McGown 
V.  Sandfordf  9  Paige,  290.    Where  a  master  in  chancery,  in  violation  of 
his  duty,  is  proceeding  to  sell  property  under  a  decree  at  an  improper 
time,  and  when  such  sale  will  necessarily  produce  a  sacrifice  of  the  pro- 
perty, as  during  the  raging  of  a  pestilence,  or  where  there  is  a  threatened 
invasion  which  would  deter  bidders  from  attending  the  sale  to  bid  upon 
the  property,  the  court,  under  whose  decree  the  sale  is  to  be  made,  may 
stay  the  sale.    But  the  court  has  no  legal  right  to  interfere  for  the  relief 
of  a  particular  individual,  by  arbitrarily  suspending  the  ordinary  opera- 
tion of  the  laws  for  the  collection  of  debts,  to  meet  his  particular  case.  lb. 
The  fact  that  the  value  of  the  property  was  depressed  in  consequence 
of  the  general  derangement  of  the  finances,  and  affidavits  of  the  defend- 
ants, and  others,  of  their  belief  that  the  politics  and  finances  of  the  coun- 
try would  be  settled  by  the  congress  which  was  then  in  session,  so  as  to 
greatly  increase  the  value  of  property,  were  held  to  be  insufficient  to  jus- 
tify the  court  in  ordering  a  suspension  of  the  sale  of  the  mortgaged  pre- 
mises under  a  decree  of  foreclosure.    lb.    Where  the  master  sells  pro- 
perty under  a  decree  in  chancery,  at  an  improper  time,  orin  such  a  man- 
ner as  to  prevent  a  fair  competition,  or  if,  for  any  other  cause,  it  is  ine- 
quitable that  such  sale  should  be  permitted  to  stand,  the  proper  remedy  of 
the  party  aggrieved,  is  by  a  summary  application  to  the  court,  in  the  suit 
in  which  the  decree  was  made,  to  set  aside  the  sale,  upon  such  terms  and 
conditions  as  may  be  just,  so  as  to  protect  the  rights  of  the  purchaser,  as 
well  as  of  the  other  parties  interested  in  such  sale.    Brovm  et  als.  v.  Frosty 
€<  a(f.,  10  Paige's  Rep.  843 ;  see  also  13  Wpn.Rep.334;  3  Paige,  339;  8 
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^^^'  ^":  dienty  will  authorize  the  master  generally  to  sell  by  pri- 
pmaui  con-  ^^^  contract.(6)[l] 

^*bemi!d«  Where  the  decree  in  an  administration  suit  directs  the 
jj^f^^  master  to  inquire  and  state  what  real  estate  passed  by  the 
will,  and  that  the  estates  which  he  shall  find  to  have 
passed  be  sold  with  his  approbation,  he  may,  after  having 
[*550]  'informed  himself  what  estates  passed,  proceed  to  sell 
them,  without  making  any  previous  report  upon  the  pre- 
liminary inquiry  :(c)  but,  where  an  infant  is  interested  in 
the  real  estate,  it  seems  doubtful  whether  the  court  will 
direct  a  sale  until  the  accounts  have  been  taken  and  the 
cause  has  been  heard  on  further  directions.((/)[2] 

(b)  See  Dan.  Ch.  P.  by  H.  1216. 

(c)  Dykes  y.  Tuylor^  16  Sim.  563. 

Id)  See  BaiUie  v.  Jackson,  10  Sim.  167,  where  Sir  L.  Shadwell,  V.  C, 
refused  to  insert  a  direction  for  sale  in  the  decree ;  bat,  in  Sir  £.  Sug- 
den's  opinion,  there  is  no  variable  rule  npon  the  subject ;  see  Lynch  v. 
Joyce,  3  Dm.  Sl  W.  349. 


lb.  349 ;  9  lb.  259.  See  American  Ch.  Dig.  by  Waterman,  vol.  3,  pp.  10, 
11, 12. 

[1]  Where  it  is  for  the  interest  of  the  parties,  the  court  will  depart  from 
its  usual  course,  and  allow  of  the  property  being  disposed  of  by  private 
contract  Where,  however,  there  has  been  a  decree  for  sale  before  the 
master,  in  the  ordinary  form,  the  parties  will  not  be  at  liberty  to  depart 
from  that  form,  without  an  order  to  warrant  it;  and  it  seems,  that  if  an 
estate  directed  to  be  sold  before  a  master,  is  sold  by  private  contract,  or 
in  any  other  manner,  contrary  to  the  order  of  the  court,  and  not  actually 
conveyed  to  the  purchaser,  the  court  will  not  take  notice  of  the  sale,  bat 
will  direct  the  estate  to  be  sold  before  the  master  according  to  the  decree. 

[2]  The  New  York  Revised  Statutes,  vol.  2,  p.  194,  s.  176,  provide,  that 
any  infant  seised  of  any  real  estate,  or  entitled  to  any  term  for  years,  in 
any  lands,  may,  by  his  next  friend,  or  by  his  guardian,  apply  to  the  court 
for  the  sale  or  disposition  of  such  property.  Whenever  it  shall  appear 
that  a  disposition  of  any  part  of  the  real  estate  of  such  infant,  or  his  in- 
terest in  any  term  for  years,  is  necessary  and  proper  either  for  his  sup- 
port and  maintenance,  or  for  his  education ;  or  that  the  interest  of  the  in- 
fant requires,  or  will  be  substantially  promoted  by  such  disposition,  on 
account  of  any  part  of  his  said  property  being  exposed  to  waste  and  dila- 
pidation, or  on  account  of  its  being  wholly  unproductive,  or  for  any  other 
peculiar  reasons  or  circumstances,  the  court  may  order  the  letting  thereof 
for  a  term  of  years,  or  other  disposition  of  the  same  to  be  made  by  such 
guardian  or  guardians  so  appointed,  in  such  manner,  and  with  such  re- 
strictions as  shall  be  deemed  expedient  But  no  real  estate  or  term  for 
years  can  be  sold,  leased,  or  disposed  of,  contrary  to  the  provisions  of  any 
last  will,  or  of  any  conveyance,  by  which  such  estate  or  term  was  devised 
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It  has  recently  been  determined  by  V.  C.  Shad  well  and  chap,  xix. 
V.  C.  Knight  Bruce,  that  the  court  may  sell  the  real  es-  saie  may  be 

"  '  ^  made  under 

tate  of  a  testator  for  payment  of  his  debts  under  the  3  and  \:^  4j^»}Jj 
4  Will.  IV.  c.  104,  although  the  suit  be  instituted  by  a  SJ^cSXi 
person  interested  under  the  will  instead  of  by  a  credi-  ^^®'  '^"* 
tor.(c) 
With  respect  to  suits  commenced  by  claim,  under  the  saie  in  mxjm 

■  ^  '  commenced 

orders  of  April,  1850,  it  is  directed,(/)  that  ''under  every  ^^  «^**°»- 
order  whereby  any  property4s  to  be  sold  with  the  appro- 
bation of  the  master,  the  same  is  to  be  sold  to  the  best 

(tf)  Price  y.Prteff,  15  Sim.  484;  Rodney  y.  Rodney,  16  Sim.  307;  Din^ 
mingy.  Henderson,  2  Coll.  330. 

(/)  No.  17. 

• 

or  granted  to  the  infant.  It  is  a  sufficient  ground  to  authorize  a  sale  of 
an  infant's  property,  that  it  is  held  in  common  with  adults,  and  that  the 
valae  thereof  is  small  in  comparison  Vith  the  expense  of  a  partition  suit, 
to  which  it  must  otherwise  be  sabjected.  The  statute  authorizes  the  next 
friend,  or  guardian  of  the  infant,  to  make  the  application  to  the  court  for 
leave  to  sell.  The  general  guardian  of  the  infant,  if  he  have  any,  and  if 
not,  the  infant  himself,  if  of  the  age  of  eighteen  years  or  upwards,  or  some 
relative  or  friend,  if  he  is  under  that  age,  may  apply.  The  application 
must  be  made  by  petition,  stating  the  age  and  residence  of  the  infant,  th^ 
situation  and  value  of  his  real  and  personal  estate,  the  situation,  value, 
and  income  of  the  real  estate  proposed  to  be  sold,  and  the  particular  rea- 
sons which  render  a  sale  necessary  or  proper ;  and  praying  that  a  guar- 
dian may  be  appointed  to  sell  the  same.  The  petition  must  also  state  the 
name  and  residence  of  the  person  proposed  as  guardian,  the  relationship, 
if  any,  which  he  bears  to  the  infant,  and  the  security  proposed  to  be  given. 
The  petition  must  be  sworn  to.  Where  several  infants  are  interested  in 
the  same  premises  as  tenants  in  common,  the  application  in  behalf  of  all 
must  be  joined  in  the  same  petition,  although  they  may  have  several  gen- 
eral guardians ;  and,  there  must  be  but  one  reference  to  ascertain  the  pro- 
priety of  a  sale  as  to  all.    See  Barb.  Ch.  Pract.,  vol.  3,  p.  210. 

A  decree  of  strict  foreclosure  cannot  be  made  against  an  infant,  with- 
out giving  him  a  day  to  show  cause.  He  will  be  allowed  six  months 
after  he  comes  of  age,  to  show  cause  against  the  decree.  It  is  to  be  ob- 
served, however,  that,  in  such  a  case,  the  only  cause  which  can  be  shown 
by  the  defendant,  is  error  in  the  decree ;  and,  it  has  been  held  that  he  may 
not  unravel  the  account,  nor  is  he  so  much  as  entitled  to  redeem  the  mort- 
gage, by  paying  what  is  due.  The  clause  giving  the  infant  a  day  to  show 
cause  against  a  decree  of  foreclosure  after  coming  of  age,  must  be  insert- 
ed in  the  order  for  making  the  decree  absolute,  as  well  as  in  the  original 
decree;  and,  in  WUUamson  v.  Gordon,  19  Yes.  114,  an  order  was  made 
upon  motion  for  varying  a  decree,  in  which  the  clause  had  been  omitted, 
by  its  insertion.    lb.,  p^  190. 
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Q^*P'  ^^^-  purchaser  that  can  be  got  for  the  same,  to  be  allowed  by 
the  master ;  wherei7i{g')  all  proper  parties  are  ^o  join,  as 
the  master  shall  direct." 

Who  may  As  a  general  rule,  no  party  to  the  suit  ought  to  bid  for 
the  estate  without  the  previous  permission  of  the  court;(A) 
and  the  party  permitted  to  bid  will  not  be  allowed  to  con* 
duct  the  sale;(i)[l]  and  where,  without  such  permission, 
the  party  conducting  the  sale  purchased,  and  under  a 
feigned  name,  the  court,  even  after  the  purchase  had  been 
confirmed,  ordered  the  estate  to  be  put  up  again  at  the 
price  for  which  he  had  bought  it ;  and  if  there  should  be 
no  higher  bidding,  he  was  to  be  held  to  his  bargain.(jk) 

[•561]  *A  residuary  legatee,(/)  or  tenant  for  life,  or  owner  of  a 
reversionary  interest  in  the  estate,  may,  (subject  to  the 
above  restriction,)  purchase  on  a  sale  by  the  court ;  and 
Lord  Eldon,  although  disapproving  of  the  rule,  has  refer- 
red to  its  existence  as  free  from  doubt.(m)  In  a  late  case, 
an  application  by  an  executor  in  an  administration  suit 
for  leave  to  bid,  was  refused.(w) 

Who  eon.  In  general,  the  plaintiff  conducts  the  sale  ;(o)  in  which 
case  his  solicitor  is  considered,  as  between  the  vendors  and 
the  purchaser,  to  be  the  agent  of  all  the  parties  to  the 
suit  :{p)  the  master,  however,  may,  if  he  consider  it  for 

(g)  QiuBre,  in  what  1    The  sale,  semble. 

(A)  Elworthy  v.  Billing,  10  Sim.  98 ;  Sag.  66 ;  but  see  WUson  y.  Crreem- 
toao<i,  lOSim.  101,  n. 

(i)  See  DomviUe  v.  Berrington,  2  Yoa.  &,  C.  Ex.  723.. 

{k)  Sidny  v.  Ranger,  12  Sim.  118;  such  an  order  may  be  brought  under 
the  review  of  the  House  of  Lords  by  a  purchaser,  although  he  is  not  a 
party  to  the  cause ;  Bailey  v.  Mavle,  7  CI.  &  Fin.  121,  n. 

(/)  Hooper  y.  Goodwin,  G.  Coop.  95. 

(«)  See  WHUams  v.  Attenborough,  Turn.  &»  R.  76. 

{n)  Geldardy,RandaU,9Jur.lOQ5. 

(<?)  See  Dan.  Ch.  P.  by  H.  1193. 

(p)  Dolby  y.  PuUen,  1  Russ.  6b  Myl.  296. 


[1]  Although  a  residuary  legatee  or  tenant  for  life,  or  the  owner  of  a 
reversionary  interest,  may  become  the  purchaser  at  a  sale  under  the  order 
of  the  court,  it  is  necessary,  if  he  be  a  party  to  the  record,  that  he  should 
have  a  previous  order  to  warrant  his  being  admitted  as  a  bidder  at  the 
sale ;  and  the  court  will  not  permit  a  party  haviujg  such  an  order  to  con- 
duct the  sale.    See  1  Barb.  Ch.  Pract.,  628,  and  cases. 
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the  benefit  of  the  parties  to  the  suit,  give  the  conduct  of  ^J|^p_™[« 
the  sale  to  a  person  other  than  the  p]aintiff.(9) 

Where  a  suit  is  instituted  to  carry  into  execution  the  SSimin?*" 
trusts  of  an  instrument  which  directs  a  sale  upon  the^oc-  imici^^* 
currence  of  a  specified  event,  and  some  of  the  parties  fi!!^forMiSl 
interested  in  the  proceeds  of  sale  are  not  sui  juris,  the 
court  has  no  power  to  direct  a  sale  before  the  occurrence 
of  such  event  :(r)  however  injurious  delay  may  be  to  the 
property.  (5) 

Assuming  the  court  to  have  properly  directed  a  sale,  ^i^*J/** 
the  same  usually  takes  place  before  the  master  :{t)  but  he  ^o^^*^- 
may,  if  he  shall  think  it  for  the  benefit  of  the  parties  in- 
terested, order  the  estate  to  be  sold  in  the  cQutftry,  at  such 
place  and  by  such  person  as  he  shall  think  fit.(«{)[l]    It 
is  stated,  in  a  work  of  reputation,  that  a  London  auction- 
eer  *is  never  appointed  for  a  country  sale  ]{w)  bjiil  the  rule,     [*552] 
is  not  invariable.(a:) 

The  general  rules,  to  which  we  have  before  adverted,  R«i»tiTe  do. 
respecting  the  relative  duties  of  intended  vendors  and  *^ !{?«  S 
purchasers  prior  to  the  contract,  apply  as  well  to  sales  ^^  ^^• 
under  an  order  of  the  court  as  to  ordinary  sales  ;  e,  g., 
puffing  cannot  be  supported  in  the  one  case  more  than  in 
the  other.(y) 

The  particulars  and  conditions  are  prepared  by  the  so-  ParUcuiaw 
hcitor  of  the  party  conductmg  the  sale  ]{z)  and,  11  of  a  iioM-p». 

Dot  ttUOiJ|    01* 

special  nature,  are  usually  settled  by  counsel,  as  in  other  jjJJ^^*"* 

of. 
{q)  Dixon  v.  Pyner,  7  Ha.  331. ' 
(r)  Blacklow  v.  Lmics,  2  Ha.  40. 
(5)  Johnstone  v.  BabeVi  8  Beav.  233. 
(0  Dan.  Ch.  P.  by  H.  1193. 
(tt)  75th  order  of  April,  1828. 
(w)  Dan.  Ch.  P.  by  H.  1194. 

(x)  In  Bracey  v.  Earl  of  Scarborough^  V.  C.  W.,  July,  1849,  estates  weie 
sold  at  Bristol  by  Messrs.  Farebrother  &  Co. 
(y)  Bug.  64. 
{z)  Dan.  Ch.  P.  by  H.  1195. 

[1]  In  li^gurson  v.  Franklin^  6  Munf.  Rep.  305,  held,  if  the  sale  is  ad- 
vertised to  be  on  the  premises,  and  it  be  sold  within  eighty  yards  of  the 
dwelling  house,  and  within  view,  it  will  not  be  set  aside,  although  it  was 
not,  in  fact,  on  the  premises,  but  fifteen  or  twenty  yards  frGm  the  bounda* 
ry  line  \  the  sale  otherwise  being  regular,  and  no  fraud  appearing. 
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cbi).  XIX  eases ;  Ihey  must,  however,  be  finally  allowed  by  the 
master :  the  remarks  already  made,(a)  upon  particulars 
and  conditions,  are  generally  applicable  as  well  to  sales 
before  a  master  as  to  ordinary  sales ;  it  is  not,  however, 
usual,  on  sales  by  the  court,  to  insert  the  common  stipula- 
tion as  to  the  best  bidder  being  the  purchaser,  or  as  to  the 
estate  being  put  up  again  and  re-sold  in  the  event  of  there 
being  any  dispiite  as  to  the  last  or  highest  bidding,(6)  nor 
is  it  usual  to  require  the  payment  of  a  deposit,  except  upon 
the  sale  of  standing  timber  separately  from  the  estate;(c)[l]y 
or  to. insert  any  stipulation  that  the  purchaser  shall  sign 

(fl)  Ch.  IV. 

lb)  3  nar.  Conv.  92. 

(c)  Dan.  Ch.  P.  by  H.  1197. 

[1]  It  is  not  usual,  in  sales  of  estates  under  the  decrees  of  the  court,  to 
f  require  the  purchaser  to  make  any  deposit.    It  is,  however,  sometimes 

done ;  and  it  seems  that,  in  cases  where  timber  upon  an  estate  is  sold  se- 
parately from  the  estate  itself,  the  practice  is  to  require  a  deposit ;  the 
conditicms  of  a  sale  usually  providing  that  the  purchaser  of  each  lot  shall 
sign  an  agreement  for  the  performance  of  the  conditions,  and  pay  one- 
third  of  the  amount  of  the  purchase-money.  It  may  be  mentioned  that, 
in  England,  where  timber  is  sold  under  the  direction  of  the  court,  the 
conditions  of  sale,  besides  providing  that  the  purchaser  of  each  lot  shall 
sign  an  agreement  for  the  performance  of  the  conditions,  and  pay  one- 
third  of  the  amount  of  the  purchase-money,  in  cash,  or  Bank  of  England 
notes,  at  tha^ale,  generally  stipulates  that  he  shall  give  to  the  person  ap- 
pointed to  sell,  bills  drawn  upon  and  accepted  by  some  other  person  or 
persons,  for  the  remainder  of  the  purchase-money,  such  bills  to  be  ap- 
proved of  by  the  auctioneer,  and  made  payable  in  London,  at  particular 
times,  in  the  conditions  of  sale  expressed,  and  that  no  purchaser  shall  be 
permitted  to  enter  or  cut,  until  such  bills  are  given.  The  conditions, 
however,  vary  according  to  the  custom  of  the  particular  part  of  the  coun- 
try in  which  the  estate,  where  the  timber  is  growing  is  situated ;  and,  in 
some  cases,  instead  of  the  foregoing  condition,  it  is  provided  that  the  pur- 
chaser, after  making  a  deposit  of  lOl.  per  cent.,  upon  the  amount  of  his 
purchase-money,  shall,  within  a  month,  give  security,  to  be  approved  by 
the  master,  or  enter  into  recognizances,  for  the  payment  of  the  remainder. 
If  the  conditions  are  framed  in  this  manner,  the  highest  bidder  in  each 
lot  signs  an  agreement,  at  the  foot  of  the  particulars  of  sale,  whereby  he 
agrees  to  become  the  purchaser  of  the  lot,  subject  to  the  conditions ;  he 
then  pays  the  deposit,  and  gives  a  bond,  or  enters  into  recognizances  for 
payment  of  the  residue,  such  bond  or  recognizances  having  been  previ- 
ously settled  by  the  master. 
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.an  agieement  to  cooiplate  the  purchase  ;((2)  but  he  is,  chap.  zix. 
iddependentfy  of  stipulation,  bound  to  sign  his  name,  de-      ' 
«cription,  and  place  of  abode,  after  the  amount  of  his  bid- 
ding, on  a  copy  of  the  particulars.(e)    If  a  reserved  bid- 
ding is  considered  desirable,'  the  insertion  of  a  condition 
,to  that  effect  must  be  authorized  by  the  court ;  and  the 
|)roper  course  is,  to  apply  by  motion  on  petition(/)  for 
^such  a  direction,  when  an  order  will  be  made  for  the      [*653] 
master  to  fix  a  reserved  bidding,  if  he  shall  think  fit.(g')[i] 

In  a  modern  case,  where  a  deposit  was  deemed  desira*'  T«jwm  of 
ble,  the  court  refused  to  sanction  its  payment  to  the  mas-  Arrange*, 
Cer's  clerk,  but  allowed  irto  be  paid  to  the  solicitors  of  a  >p«ctix«. 
defendant  in  the  cause,  they  undertaking  by  counsel  to- 
account  for  it,  and  the  defendant  subminiog^  to  be  bound 
by  any  future  order  which  the  court  might  make  respect-.  ^ 
ing  it.(A) 

There  are  two  .advertisements  of  sale :  each  of  which  Advertwe- 

'  menta  of 

must  be  allowed  by  the  mastcgr,  and  inserted  in  the  »^•• 
Gazette,  and  should  also  be  inserted  in  other  Loqdpn,  and, 
(if  the  estate  be  In  the  country,)  provincial  newspapers ; 
the  time  of  sale  is  stated  only  in  the  second,  or  peremp- 
tory advertisement,  having  been  previously  fixed  by  the 
master  with  the  approbation  of  the  parties  to  the  cause ; 
the  warrant  to  attend  him  for  that  purpose  should  be 
served  on  the  solicitors  of  all  the  parties.(i) 

When  the  estate  is  sold  by  the  master,  the  sum  of  5/.,  Eptumor 
if  the  entire  purchase-money  (whether  the  estate  be  sold 

{d)  See  3  Dav.  Conv.  92.  * 
(«?)  Dan.  Ch.  P.  by  H.  1197. 
(  f)  See  Brooker  v.  CoUier,  3  Russ.  3G9. 

Ig)  Dan  CIl  P.  by  H.  1194 ;  Shaw  v.  Simpson,  cited  1  Jac.  d&  W.  993 ; 
as  to  form  of  order,  see  Jervaise  v.  Clarke,  ibid,291. 
(A)  I^cm  V.  ColviU,  6  Jur.  680,  V.  C.  K.  B. 
(i)  See  Dan.  Ch.  P.  by  H.  1195. 

[1]  In  acting  upon  an  order  for  a  reserved  bidding,  a  correct  valnation 
of  the  estate  should  be  made  by  a  skilfal  surveyor,  setting  ont  in  sched- 
ules the  amount  of  the  rental,  and  the  estimated  value  of  the  whole  estate, 
and  of  each  lot  separately,  and  tbe  sum  at  which  the  same  ought  to  be 
sold  together,  and  also  at  what  stated  sum  each  lot  ought  to  be  sold ;  and 
there  should  be  a  statement  of  facts  comprising  the  valuation  of  the  es- 
tate, and  an  affidavit  of  the  surveyor  in  support  of  the  valuation. 
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in  one  lot  or  several  lots)  does  not  exceed  2000/.,  or,  if  it 
exceed  that  sum,  then  five  shilling  on  every  1002.,  is  pay- 
able by  such  party  as  the  master  shall  direct;(A:)  if  the 
estate  is  sold  in  the  country,  the  auctioneer  is  usually  al- 
lowed, not  a  per-centage  on  the  purchase-money,  but  a 
fixed  sum,  the  amount  of  which  is  previously  settled  with 
him  by  the  vendor's  solicitor  with  the  approval  of  the 
niaster.(Z) 

If  an  incompetent  person,  (as  a  lunatic,)  is  declared  the 
highest  bidder,  the  court  cannot  hold  the  next  bidder  to 
*his  bidding,  or  even  allow  him  to  stand  as  purchaser  with 
the  consent  of  the  parties  to  the  cause,(m)[l]  in  a  recent 
case,  where  the  oflfer  of  the  highest  bidder  was  rejected, 
under  the  idea  that  he  was  of  insufficient  means,  and  the 
next  bidder  was  declared  the  purchaser,  the  court  did  not 
treat  the  sale  as  void,  but  seemed  to  consider  that  the 
highest  bidder  should  have  moved  that  he,  instead  of  the 
other,  might  be  declared  the  purchaser.(7i) 

Where  a  purchaser  made  an  offer  after  the  auctioneer 
had  declared  the  amount  of  the  reserved  bidding,  it  was 
held  that  this  was  an  offer  respecting  which  a  special  ap- 
plication to  the  court  was  necessary.(o) 

Any  lots  remaining  unsold  may  be  again  advertised  for 
sale.(p) 

(2.)  As  to  the  rights  and  liabilities  of  the  highest  bidder^ 
after  the  sale  but  before  coiifirmaiion  of  the  Master^s 
report ; — and  as  to  opening  biddings. 

The  fact  of  being,  and  being  declared,  the  highest  bid- 

(A)  See  Schedule  to  Orders  of  21sl  December,  1833;  Re  Alien's  Ckan- 
tics,  "2  Myl.  tfc  K.  627. 

(0  Dan.  Ch.  P.  by  H.  1194. 

(m)  Sug.  Ti ;  Blackbeard  v.  Lindigrciif  I  Cox,  205 ;  sed  qiucre^  whether 
the  court  might  not  treat  the  case  as  one  of  an  offer  to  purchase  by  private 
contract. 

(n)  Hughes  v.  Lipscombe^  6  Ha.  142. 

({?)  Dowle  V.  Lucy,  4  Ha.  311. 

(p)  Sug.  66. 


[1]  Nor  even  where  all  the  parties  in  the  cause,  desired  it,  as  they  ap- 
prehended the  estate  would  not  sell  for  so  much  to  any  other  person.  Bnt 
the  estate  was  ordered  to  be  re-sold  generally. 
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der,  T4«es  not  at  once  invest  such  bidder  with  the  chacrac-   ^-  ^^^- 
^er  of  purchaser  ;[l]  nor  does  he  assume  that  character  chJ^'/umu 
until  the  master's  report  is  made  and  confirmed  as  here"  n^n'^iTon. 
inafter  mentioned:  and  it  has  been  held  by  Sir  E.  Sug-  rig'hMiii"'' 
den,  C,  that  the  master  has  a  discretion,  and  is  not  abso- 
lutely bound  to  accept  the  highest  bidder  :(9)  a  loss  by 
fire,  even  after  the  report,  but  before  confirmation,  falls 
therefore  on  the  vendors  :(r)  and  a  motion  before  con- 
firmation, that  the  best  bidder  shall  complete,  and  pay 
his  purchase-money,  by  a  certain  day,  will  be  refused  :{s) 
but  if  the  interest  ^purchased  be  in  its  own  nature  deter-      L  ^^^1 
minable — e.  g.,  a  life  estate, — it  seems  that  the  report  will 
be  confirmed,  and  he  must  pay  the  purchase-money,  al- 
though the  event,   upon  which  the  interest  determines, 
occur  before  confirmation  :(^)  so,  if  the  report  be  confirm- 
ed, he  will,  in  the  case  of  a  life  estate,  be  entitled  to  the 
intermediate  income.(u) 

The  death  of  ihe  purchaser  before  confirmation  of  the  p«»*^  ^^ 

^  Dorore  pun- 

report,  does  not,  however,  vacate  the  sale,  even  although  J^JJIJiJ."" " 

he  never  signed  an  agreement ;  sales  by  the  court,  not  eS^lT 

being  within  the  statute  of  frauds  ;(«^)[2]  but  the  contract  pSU"* 


(?)  In  re  CosUUo\  2  J.  tfc  L.  244, 240,  249. 

(f)  Ex  parte  Minor ,  11  Ves.  559. 

(5)  Arum.  2  Yes.  jan.  335. 

(t)  Anson  v.  T^rwgood^  1  Jac.  &  W.  639 ;  and  see  Vesey  v.  Elwood^  2 
Con.  &  L.  47;  3  Dra.  &  W.  74,  overruling  Vincent  v.  Goings  cited  ibid. 
p.  75. 

(i&)  A-nson  v.  TowgooA^  1  Jac.  &  W.  637. 

(«?)  See  AU.'Gen.  v.  Day,  1  Ves.  221. 

[1]  In  ordinary  sales  by  auction,  or  by  private  agreement,  the  contract 
is  complete  when  the  agreement  is  signed ;  but  a  different  rule  prevails 
in  sales  before  a  master ;  in  such  cases,  the  purchaser  is  not  considered 
as  entitled  to  the  benefit  of  his  contract  till  the  master's  report  of  the  pur- 
chaser's bidding,  is  absolutely  confirmed^ 

[2J  On  the  ground  that  there  is  no  danger  jn  such  a  transaction,  of 
eiUier  fraud  or  perj  ury,  a  sale  before  a  master  under  the  decree  of  a  court 
of  equity,  will  be  carried  into  elocution,  although  the  purchaser  did  not 
subscribe  any  agreement.  The  judgment  of  the  court,  in  confirming  the 
purchase,  takes  it  out  of  the  statute.  And  the  sale,  after  confirmation,  will 
be  enforced  against  the  representatives  of  the  purchaser,  although  not 
signed.  The  court  however,  cannot  enforce  tlie  contract  against  them 
without  a  suit ;  but  it  will  allow  the  heir  to  have  the  benefit  of  the  con- 
tract, upon  payment  of  the  purchase-money,  leaving  it  to  him  to  compel 
the  executors  10  re-imburse  him,  if  they  have  assets.    And  where  a  per- 
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cannot  be  enforced  against  his  Representatives  withoot 
suit  :{s)  and  it  is  the  practice  in  such  a  case  not  to  serve 
the  heir  with  notice  of  an  application  to  open  the  bid- 
dings,(y) 

If,  before  the  report  is  confirmed  absolutely,  the  pur- 
chaser re-sell  at  a  profit,  the  stib-purchaser  becomes  the 
purchaser  under  the  court  at  the  advanced  price :(«)  in  a 
late  case,  where  the  first  purchaser  had  received  the  ad- 
vance in  price  and  had  absconded,  the  court  directed  the 
property  to  be  re-sold ;  reserving  the  question  whether,  if 
it  should  not  produce  the  sum  offered  by  the  sub-purcha- 
ser, he  should  not  be  answerable  to  the  court  for  the  dif- 
ference; and  reserving  all  questions. of  liability  in  the 
original  purchaser.(a) 

Until  the  report  is  confirmed  absolutely,  the  expectant 
purchaser  may  lose  his  bargain  by  the  court  opening,  (as 
it  is  termed,)  the  biddings ;  that  is,  directing  a  re-sale,  on 
the  application  of  a  person  willing  to  give  a  higher  price 
for  the  property ;  and  this,  although  he  be  interested  in 


(z)  LordY.  Lord,  1  Sim.  503. 

(y)  Templer  v.  Sioeei,  8  Beav.  464;  Lord  Langdale's  private  opinion 
seems  to  have  been  that  the  heir  should  be  served, 
(z)  Hodder  v.  Ruffin,  Taml.  341. 
la)  Hohoyd  v.  WyaU,  2  Coll.  329. 


son  bought  jmder  the  decree  for  another  who  died  without  having  adopted 
the  contract,  although  an  order  nm  to  confirm  the  purchase  in  his  name, 
had  been  obtained,  the  court  refused  to  order  the  executors  of  the  purchaser 
to  pay  the  purchase-money,  and  the  heir  declining  the  purchase,  the  oxder 
»m  was  set  aside,  and  a  re-sale  ordered,  and  the  consideration  as  to  any 
deficiency  that  might  arise  on  the  re-sale,  and  by  whom  the  costs  of  it 
were  to  be  repaid,  were  reserved ;'  it  was  held  that  the  executors,  in  a  pur- 
chase by  their  testator  from  the  court  could  not  be  compelled  by  the  heir  to 
pay  for  the  estate  without  filing  a  bill. 

A  release,  entered  by  verbal  direction,  in  open  court,  is  valid,  and  satis- 
fies the  statute.  BoylMs  Dec,  v.  SwiUk,  3  Munf.  Rep.  102.  Sales  of  es- 
tates at  auction,  are  within  the  New  York  Statute,  and  to  pass  the  estate, 
a  note  or  memorandum  in  writing  is  required.  Simonds  v.  CatUn^  % 
Oaines'  Rep.  61 ;  Jackson  v.  CaUin,  2  Johns.  Rep.  248;  S.  C.  affirmed  on 
error,  8  Johns.  Rep.  406.  In  the  case  of  Hobby  v.  Finch,  Kirby's  Rep. 
14,  particulars  of  sale  of  lands,  advertised  to  be  sold  at  auction,  signed  by 
the  vendor,  were  held  to  be  a  sufficient  memorandum  in  writing,  within 
the  statute. 
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•tte  pr(fce«ds  of  sale  :(6)  br  were  present  at  the  sale  ;(c)[l]  ^-^"^ 
but,  ia  tlie  last  case,  the^ court  will  regard  the  application 
with  some  jealousy,  and  -will  require  a  larger  advance 
than  under  ordinaiy  ciituRiatances  '^d)  and  they  may  be 
opened  a  second  timie(e)  on  the  application  of  the  same 
f)erson.(/)         •  *  •     ' 

The  sufficiency  of  the  advance  is  considered  with  re*  wh&tad. 
ference  to  the  entire  purchase-money ;  including  the  price  lif^Hn 
of  timber,  if  valued  separa&ly  from  the  estate  :(^)  as  to  purpow. 
what  constitutes  sufficiency,  no  definite  rule  seems  to 
-exist ;  but  about  ten  per  6&nt,  seems  to  be  the  usual  ad- 
vance on  small  sums  \{h)  the  court  has  accepted  an  ad- 
vance of  60/.  upon  43{Mi,(iy  of  80/.  upon  776/.,(Ar)  of  60/. 
<m  395/.,(/)  and  of  365/.  on  7300/.  im)  in  a  late  case,  the 
cotrf  refused  300/.  but  accepted  ^0/.  on  3500/.  ip)  and         '  '. 
it  seems  that,  whatever  be  its  rate,  an  advance  of  les8«  p* 
amount  than  40/.  will  be  refused  ;{o)  but  an  advance  of       ^  ' 
105/.,  upon  the  aggregate  price  of  nine  lots  sold  to  the 
isame  purchaser,  has  been  accept^.(p)  '  In  the  case  of  • 


(ft)  Hooper  v.  Ooodwin^  Q.  Coop.  95. 

(c)  ThamhiUr,  TkamhiU,  2  Jac.  &,  W.  3^7,'oVerraling  eariier'cascs 
<here  cited ;  sec  Sug.  88,  n. 

(rf)  Tifndale  v.  Warn,  Jac.  525,  526 ;  Lzfroy  v.  hsfroy,  2  Russ.  C06  ;  . ' 
JShaUcross  v.  Hibberson,  1  C.  P.  Coop.  N.  R.  380. 

{e)  ScoU  y.  NesbU,  3  Bro.  C.  C.  475 ;   WaUmd  v..  WaUmd,  8  Beav.  358.. 

(/)  Preston  v.  Barker,  16  Ves.  140  j  Sug.  85.  .     ". 

(g)  Bates  V.  Bonnar,  6  Sim.  380.  i 

(A)  Sec  Sag.  85 ;  Dan.  Ch.  t.  by  H.  1«10;  and  2  Coll.  537.  ; 

(i)  Bowm  V.  Bourn,  13  Sim.  189. 

{k)  ConneU  v.  Bardie,  3  You.  &  C.  077. 

(0  Hughes  V.  Lipscombe,  6  Ha.  142. 

{ill)  DomviUe  v.  Berrington,  2  You.  AC.  Ex.  723 ;  and  see  Walond  v. 
Walond,  8  Beav.  362. 

(n)  Holroyd  y,  WyaU,  2  Coll.  537. 

ip)  See  Parlow  v.  Weildon,  4  Madd.  460 ;  GiJheH  v.  WetkereU,  there 
cited ;  BrookfieU  v.  Bradley,  1  Sim.  &  St  23 ;  Ward  v.  Cooke,  9  Sim.  87; 
in  lumpier  v.  Sioeet,  8  Beav.  464,  the  advance  was  in  fact  50Z.  instead  of 
30Z.;  see  Reg.  Lib.  B.  1844,  fo.  1224. 

{p)  Humphries  v.  Roberts,  6  Jar.  680,  V.  C.  K.  B. ;  vide  infra,  p.  568,  n. 


[1]  The  person  who  is  desirous  of  opening  the  biddings  having  been 
present  at  the  sale,  and  having  bid,  is  no  objection  to  their  being  opened, 
although  a  greater  advance  may,  on  that  account,  be  required.  For  it  is 
material  that  the  applicant  is  entitled  to  a  part  of  the  produce  of  the  e»- 
tales. 
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^'  ^"^'    properly  of  fluetaatiog  Value,  aft  a  colHery,{5')  (iWn  work 
or  recently  worked,)(r)  the  court  is  generally  unwilling  to 
risk  a  re-sale,  and  has  refused  an  advance  of  1150/.  upon 
8850/.  :{s)  but  in  a  recent  c^se,  where  the  property  was 
held  upon  lives,  the  coort  evaded  the  difficulty  by  accep- 
ting an  advance  of  350/.  on  5600/.,  on  condition  that 
the  party  opening  should  be  bound  by  his  offer  if  no  bet- 
ter bidding  cotUd  be  tnforced.{t) 
iS^biddSS       Where  several  lots  are  purchased  by  the  same  person, 
MrerauL    ^ud  the  biddings  are  opened  as  to  any  of  them,  he  may 
MHM  (fuV^^  give  up  those  which  he  subsequently  purchased,  on  sat- 
chtl^hi'm  isfying  the  court  that  he  bought  them  in  consequence  of 
retiuue.       having  purchased  the  prior  lot  ;(w)  and  a  like  indulgence 
would  probably  be  granted  if  the  biddings  in  respect  of  a 
subsequent  lot  being  opened,  he  could  satisfy  the  court 
.    that  he  bought  the  prior  lot  with  a  view  of  purchasing 
'  such  subsequent  lot  ]{w)  and  a  person  seeking  to  open 

.  biddings  on  some  only  out  of  several  lots  bought  by  the 
.    same  purchaser,  will  therefore  be  required  to  take  such 
other  lots  at  Iheir  original  price,  if  the  purchaser  shall 
•  »  dacKne  them,  and  they  shall  not  fetch  so  much  on  a 

*       resale.(ar) 
<^^J««'  .      The  person  wishing  to  open  a  bidding[lj  must,  at  his 

i        -  (jl)  Williams  v.  AUenborotigh,  Turn.  &  Russ.  70. 
(r)  Jr^reys  v.  Smith,  1  C,  P.  Coop.  N.  R.  381. 
(s)  Wi^ms  V.  AUenbarougky  Turn.  &  Russ.  70. 
(I)  Waland  v.  WaUmd,  8  Beav.  352 ;  see  Wren  v.  Kirton,  8  Vcs.  502. 
(m)  Price  v.  Price,  and  FHelder  v.  PUIder,  1  Sim.  &  St.  386. 
•  (w)  See  Sug.  89 ;  Ex  parte  TUsley,  4  Madd.  227,  n. ;  et  vide  suprd,  507, 
as  to  connecting  lots. 
.    (x)  Bates  v.  Bonnor,  C  Sim.  380. 

[1]  It  seems  to  be  almost  a  matter,  of  course,  in  England,  to  open  (he 
biddings  on  a  master's  sale  before  the  confirmation  of  his  report,  upon  the 
offer  oi  a  reasonable  advance  on  the  amount  bid,  and  the  payment  of  the 
t^osts  and  expenses  of  the  purchaser.  And  the  mere  advance  of  price  is 
sufficient  to  open  the  biddings,  and  they  may  be  opened  more  than  once. 
In  this  country,  it  is  otherwise.  In  the  case  of  Duncan  v.  Dodd,  2  Paige's 
■Rep.  100,  it  was  decided  that  the  biddings  at  a  master's  sale  will  not  be 
opened,  except  in  very  special  cases;  and  then  it  will  not  be  done  unless 
the  purchaser  is  fully  and  liberally  indemnified  for  all  damages,  cosis  and 
expenses,  to  which  he  has  been  subjected.  In  that  case  the  premises  were 
■  struck  off  fbr  $2025,  no  conveyance  having  bean  executed,  and  the  peli- 
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own  expense,  apply  for  leave,  by  motion,  notice  of  which  chap,  xix. 
tniist  be  given  to  the  parties  in  the  cause,  and  the  pur-  loonr 


J>pn 
ings. 


tioner  offering  an  advauce  of  50  per  cent,  on  the  purchase  for  the  benefit 
of  infant  defendants.  The  chancellor  ordered  a  re-sale  npon  sufficient 
security  to  the  satisfaction  of  the  master,  that  the  premises  should  actually 
produce  an  advance  of  50  per  cent,  upon  a  re-sale,  or  a  deposit  with  the 
master  of  the  advance  offered.  And  this  upon  the  ground  that  the  property 
sold  was  the  sole  dependence  of  two  infant  children,  and  had  been  sacri- 
ficed either  through  the  misapprehension  or  negligence  of  their  mother 
and  step-father.  The  chancellor  expressly  stating,  that, "  if  the  defendants 
were  adults,  and  the  property  had  been  sacrificed  by  their  own  negligence 
or  inattention,  he  would  not  disturb  the  sale.  Mr.  Justice  Nelson,  in  Col- 
lier V.  WTilpple,  13  Wend.  Rep.  224,  also  takes  the  same  ground.  After 
observing  that  in  England,  the  mere  advance  offered  would  be  sufficient 
before  the  confirmation  of  the  report  to  open  the  biddings,  he  remarks  that 
such  is  not  our  practice,  and  that  the  reasons  for  the  difference  are  sound 
and  conclusive. 

By  the  opening  of  the  biddings,  the  purchaser  is  discharged  from  his 
purchase  entirely ;  and  if  he  has  paid  the  deposit,  or  any  part  of  the  pur- 
chase-money into  court,  he  will  be  entitled  to  have  it  paid  to  him.  If  he 
is  the  purchaser  of  more  lots  than  one,  and  the  biddings  are  ordered  to  be 
opened  as  to  some  of  the  lots  which  were  first  purchased,  the  purchaser 
will  he  allowed  to  have  the  biddings  opened,  and  to  be  discharged  from  his 
purchase,  as  to  all  the  lots  purchased  by  him.  Bat  the  purchaser,  in  order 
to  entitle  himself  to  such  an  indulgence,  should  appear  upon  the  motion 
to  open  the  biddings,  and  produce  an  affidavit  that  he  had  bid  for  the  sub- 
.sequent  lots  in  consequence  of  his  having  been  declared  the  best  bidder 
for  the  first  lot.    See  Barb.  Ch.  Pr.  vol.  1,  p.  537,  538. 

Fraud  or  misconduct  in  the  purchaser,  or  frandnlfent  negligence  in  any 
other  person  connected  with  the  sale,  as  the  agent  of  the  mortgagor,  or  of 
persons  interested  as  judgment  creditors,  and  also  surprise  created  by  the 
conduct  of  the  purchaser  will  induce  the  court  to  open  the  biddings.    So  ' 
where  a  memorandum  not  authorized  by  the  master  was  read  at  a  sale, 
describing  the  dimensions  of  the  dwelling  house  sold,  and  which  turned 
out  to  be  incorrect  by  several  feet,  the  sale  was  vacated.    A  master's  sale 
on  a  mortgage  foreclosure  will  also  be  opened,  and  a  re-sale  ordered  inhere 
j  udgment  creditors  are  prevented  from  attending  and  bidding  at  the  sale, 
in  consequence  of  an  impression  received  from  the  master  that  the  sale 
will  not  lake  place  on  the  day  appointed;  although  there  is  no  coUusioQ 
between  the  master  and  the  purchaser;  provided  the  judgment  creditors 
offer  to  make  an  advance  at  the  re-sale  upon  the  former  bid,  to  an  amomit 
sufficient  to  cover  their  demands.    In  the  case  of  Qorden  v.  Sims^  2 
M  Cord's  Ch.  Rep.  159,  a  sale  was  set  ^ide  because  the  land  was  knocked 
off  to  the  purchaser  prematurely  by  a  mistake  of  the  auctioneer,  who  did 
not  hear  a  higher  bid.    A  re-sale  may  also  be  ordered  on  the  applicatioii 
of  other  parties,  where  the  purchaser  neglects  to  comply  with  the  terms  of 
sale  within  a  reasonable  time.    Jackson  v.  Edwards,  7  Paige,  387.   Where 
property  has  been  bid  in  by  trustees  for  themselves  under  peculiar  circuBi* 
stances,  the  court  will,  at  the  instance  of  creditors,  order  it  to  be  put  up  to 
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Chap.  XIX.  chaser,(y)  but  not  to  the  heir  of  a  purchaser  dying  before 
confirmation  of  the  master's  report  ;(z)  he  cannot  in  one 

(y)  Sug.  84 ;  Dan.  Ch.  P.  by  H.  1214. 
{z)  TnnpUr  v.  Sweet,  8  Beav.  464. 


sale  again  at  the  price  bid  by  the  trostees.  Brinckerkoffv.  Brown,  4  John. 
Ch.  Rep.  675.  In  Maryland,  if  it  is  shown  either  before  or  after  a  sale 
has  been  ratified,  that  there  has  been  any  injurious  mistake,  misrepresen- 
tation or  fraud,  the  biddings  will  be  opened,  the  reported  sale  rejected,  or 
the  order  of  ratification  rescind^,  and  the  property  again  sent  into  the 
market  and  resold.  Anderson  v.  Findke,  3  Bar.  &  Gill,  346.  Where  the 
property  has  been  sacrificed  by  the  mistake  or  neglect  of  the  master  to> 
comply  with  the  legal  requirements  on  the  sale ;  or  by  his  having  impro* 
perly  put  up  for  sale  several  lots  together,  which  should  have  been  sold 
I       '  separately,  the  parties  injur^;^  are  emptied  to  a  re-sale,  or  to  sueh  other  re- 

lief as  can  be  given  without  doing  injustice  to  a  bona  fide  purchaser  of  the 

*  ,  ^  '  premises  at  the  sale.    Amer^  fn^.  €o.  v.  Oakley,  9  Paige,  259.    So  where  - 

the  master  ha^  written  instructions  &ofii  i)£  qbmplainant's  solicitor  not  to- 

sell  the  premises  for  a  less  ^m  tlian  S26(]fi,  the  amount  of  the  debt  and 

costs ;  but,  through  ignorance  of  his  duty,  the  premises  were  sold  for 

.  SI  000  less  to  purchasi^rs  who  were  informed  of  the  instructions  at  the 

time  of  the  sale,  and  before  they  paidy^heir  bid,  the  court  ordered  a  re-sale 
of  the  property.    BegmaY,  Bea,  2  Pa%>e,  339.    And  the  purchasers  in  that 

•  case  having  taken  possession  and  mad^  improvements,  after  being  in- 
formed by  the  master'  that  the  facts  would  be  submitted  to  the  conrt-^with' 
out  waiting  for  the  confirmation  of  th&re]^rt*of  sale — it  was  held  tMt  they 
were  not  entitled  to  ihdemnify  th(t^f(9r.  *  And  if  a  master  sells  at  an  im- 
proper time,  or  in  such'if  mailner  as  to  prevent  a  fair  competition,  or  if 
from  any  other  eausci  it  would  be  inequitable  to  permit  the  sale  to  stand, 
a  re-sale  will  be  ordeY^d.'upon  su:eh  terms  and  conditions  as  may  be  just  f 
so  as  to  protect  tlie  rights  of  the  purchaser  as  .veil  as  of  the  parties  inter-  ' 

,  *  ested  in  the  sale.    So  a  re-sale  will 'be  ordered  where  mortgaged  premises 

•  have  been  sold  greatly  below  their  value^  and  bought  in  by  the  mortgagee, 

^  if  the  mortgagor  or  those  standing  jntUs^lace,  have  been  mislead  by  the 

mortgagee,  or  seen  by  a  third  pei^on,  in  reference  to  the  foreclosure  of  the 
•  mortgage,  and,  in  consequence  thereof,  do  not  attend  the  sale.    Tripp  v. 

Cook,  26  Wend.  143.  The  court  has  even  allowed  a  decree,  obtained  by 
default,  to  be  opened  a^er  enrolment,  and  after  a  sale  had  been  made  by 
a  master,  under  the  same  in  a  case  where  the  complainant  himself  became 
the  purchaser,  and  had  not  parted  with  his  inl^rest  therein  to  a  bona  jide 
purchaser  or  mortgagee,  to  enable  the  defendant  to  make  a  defence  upon 
"  the  merits.  MiUspaugk  v.  AF Bride,  7  Paige's  Rep.  509.  Mere  inadequacy 
of  price  unattended  by  other  circumstances,  is  not  enough  to  induce  the 
court  to  open  a  sale,  unless  the  inadequacy  is  so  great  as  to  be  evidence  of 
fraud  or  unfairness  in  the  sale.  So,  where  property  is  regularly  adver- 
tised and  fairly  sold  by  a  master,  a  sale  will  not  be  set  aside,  and  a  re-sale 
directed  for  the  benefit  of  parties  interested  in  the  proceeds  of  the  sale,  to 
protect  them  against  the  consequences  of  their  own  negligence,  where  they 
arc  adults  and  were  competent  to  protect  their  own  rights  on  the  sale.  See 
Barb.  Ch.  Pr.  vol.  I,  p.  537,  538,  539,  540,  and  authorUies. 
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motion  include  lots  sold  to  separate  purchasers  :(a)  if  his  chap.  xix. 
offer  be  'accepted,  the  order  will,  in  general,  be  made  on 
condition  that  he  pay,  as  a  deposit,  the  amount  of  his  ad-  ^pJJJJ^ 
Vance  ;(6)  and  this  he  must  do  at  his  own  expense  ;(c) 
however,  in  a  recent  case,  where  an  advance  of  7000Z. 
was  offered  upon  27,000f.,  Lord  Langdale  allowed  the 
biddings  to  be  opened  on  payment  into  court  of  only 
3400/.  ;(d)  he  must  also  pay  to  the  first  purchaser  interest  ^^"'p"- 
at  four  per  cent.,  on  guch  part  of  his  purchase-money  as  JjJ^^jJJJJ,"* 
may  have  laid  dead  ;(c)  and  his  costs,  including  any 
costs  which  he   himself  paid  on  opening  former  bid- 
dings ;(/)  and  also,  it  would  seem,  (although  no  special 
directions  will,  in  general,  be  given, }(§•)  his  or  his  agent's 
costs  of  a  journey  to  the  estate  ;(A)  and  where  property 
which  had  been  sold  in  several  lots  was  directed  to  be 
resold  in  a  single  lot,  the  court,  under  the  special  circum- 
stances, directed  that  the  person  opening  the  biddings 
should  pay  to  the  purchasers  their  expenses  of  surveying 
the  estate.(t) 

If  the  per^n  obtaining  the  order  neglect  to  draw  it  up  Biddingt 
and  pay  the  deposit,  any  other  person  may,  upon  notice  to  Jp*{^®^^ 
him,  move  to  open  the  biddings.(A:)  SSt***^ 

The  order  being  obtained  and  drawn  up,  and  the  de-  Ra-Mie. 
posit  paid,  the  estate  will  then  be  resold,  and  the  proceed- 
ings on  the  resale  will  be  similar  to  those  on  the  original 
sale  ]{l)  it  appears  doubtful  whether  the  estate  can  be  re- 

(q)  OoodaU  ^  Pickford,  6  Sim.  379.  In  Hvmphries  v.  Roberts,  6  Jar. 
680,  the  nine  loto  appear  to  have  been  boaght  by  the  same  purchaser ;  see 
Registrar's  Minute  Book,  Trin.  T.  1842,  fol.  ^168,  where  the  case  is  entered 
as  Jones  v.  Williams, 

(b)  See  Anon.  6  Ves.  513. 

(c)  Sug.  84. 

(rf)  Manners  v.  JW^tf,  17  L.  J.,  N.  S.  Ch.,  485,  R. 

(e)  Re  Birch,  Sag.  85. 

(/)  Bales  V.  Bonnor,  6  Sim.  382. 

(^)  See  Anon,  2  Yes.  jun.  286. 

(A)  jS.  C  I  and  see  note  to  JFViriow  v.  Weildon,  4  Madd.  461. 

(i)  WaUs  V.  Martin,  4  Bro.  C.  C.  113,  Belt's  edition.  * 

Ik)  Gibbons  v.  BtnoeU,  4  Madd.  52. 

(0  Dan.  Ch.  P.  by  H.  1215. 
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ch>p.  XIX.  allotted  without  a  special  order(m)  made  on  special  rea- 

sons.(n) 
SSi? dii-        *The  first  purchaser  is  entirely  discharged  by  the  order 
S5£r?pa.    opening  the  biddings.(o) 

Fff^no^  If>  ^ipon  a  resale,  the  person  opening  the  biddings  be 
Ifoaibid^'  outbid,  he  is,  in  the  absence  of  any  special  agreement 
^^/aeie  with  the  court,(p)  discharged  from  his  ofrer,(9)  and  may 
reclaim  his  deposit,  but  without  costs,(r)  although  the 
price  of  the  estate  has  been  more  than  doubled  by  the 
SSTto*'  re-sale  ][s)  but  such  costs,(^)  and  also  interest  at  41.  per 
***^  cent,  on  the  deposit,(w)  have  been  allowed  where  the  bid- 

dings have  been  opened  merely  for  the  benefit  of  the  par- 
ties interested  in  the  proceeds  of  the  estate. 
dwsH^rnfioS^  -A  person  opening  biddings  in  a  fictitious  name,  will  be 
ttoiMDame.  compelled  to  take  the  estate  at  the  price  at  which  he 
opened  them,(2r)  if,  on  a  resale,  no  better  offer  is  made 
and  can  be  enforced.(:r) 

(3.)  As  to  confirming  the  master^s  report  of  the  purchase  ; 
and  as  to  the  purchaser's  rights  and  linbilities  after 
confirmation. 

<^ojjjj[j{J        The  person  who  eventually  is  the  highest  bidder,  and 

to SrSm"  ^^^  wishes  to  complete  his  purchase  must,  at  his  own 

J^'*'  '^  expense,  procure,  file,  take  an  office  copy  of,  and  apply  to 

the  court,  (either  by  motion  or  petition,  of  course,  at  the 

rolls,)  to  confirm  the  master's  report  of  his  being  the  best 

(m)  Ibid,  I  and  compare  Sug.  87.  • 

(»)  Ward  V.  Cooke,  9  Sim.  87;  and  see  Htmpkries  v.  RobeHs,  6  Jur.  680, 
swpra^  p.  558. 

ip)  See  Dan.  Ch.  P.  by  H.  1212. 

Ip)  See  Wal(md  v.  Walor^,  8  Beapv.  352. 

(q)  See  S.  C,  and  Williams  v.  AUenborough,  Turn,  dc^  R.  77. 

(r)  Rigby  v.  HTNamara,  6  Ves.  466  j  TVefusis  v.  CUntdm,  1  Ves.  &  B.  361 . 

(«)  Ewrl  Macclesfield  v.  Blake,  8  Ves.  314. 

(0  iS.  C. :  Owen  v.  Foidks,  9  Ves.  348;   West  v.   VituxTUy   12  Yes.  6 ; 
Chapman  y.  Finder^  3  Ha.  577. 
•  (u)  Pilder  v.  BeUingham,  1  Coll,  526 ;  Oravenor  v.  Jfcfifei,  8  Jur.  838,  V. 

C/.  A..  B. 

(w)  Moksworth  v.  Opie,  1  Dick.  289. 

Ix)  Sug.  88. 
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bidder  ;(y)[l]  whereupon  an  order  nisi  is  made,  confirm-  chap^jnx. 
ing  the  report,  unless  cause  be  shown  within  a  specified 
•time  after  service  ;  he  must,  then,  at  his  own  expense,  [*560] 
procure  an  office  copy  of  such  order,  and,  at  the  expira- 
tion of  the  time  therein  limited,  (but  not  before,  even  with 
consent,(2;)  apply  to  the  court  for  an  order  confirming  the 
report  absolutely ;  which  order  is  made,  of  course,  on  an 
affidavit  of  service  of  the  order  nisi,  and  certificate  of  no 
cause  having  been  shown.(a)  No  notice  of  either  appli- 
cation  is  required,(6)  but  the  second  order  can  be  made 
only  on  a  seal  day.(c)  He  should  not  procure  the  second 
order  while  under  notice  of  an  application  to  open  the 
biddings  ]{d)  but  the  order,  if  so  obtained,  must  be  dis- 
charged before  the  biddings  can  be  opened.(e) 

After  the  report  is  confirmed  absolutely,  the  purchaser  xner  coniir. 
becomes  the  owner  of  the  estate,  subject  to  payment  of  ch«»r/ 
the  purchase-money,  and  is  not  liable  to  have  the  bid-  JJ^[^*;jg 
dings  opened  on  the  mere  ground  of  advance  in  price,(/)  |j"nt*o^^* 
or  of  negligence,  surprise,  &c.  on  the  part  of  the  ven-  p**^ 

(y)Dan.  Ch.P.  byH.  1199. 

(z)  Vernon  v.  TAeUusson,  10  Beav.  452. 

(a)  Dan.  Ch.  P.  by  H.  1199  j  Sug.  70. 

(b)  Ibid. 

(c)  Robertson  v.  Skelton,  10  Beav.  199  ;  this  is  an  exception  from  the 
general  practice  as  to  motions,  of  course. 

id)  VansiUart  v.  CoUier,  2  Sim.  &  St.  608  ;  Watson  v.  Brickwood,  there 
cited. 

(e)  VansiUart  r.  James,  1  C.  P.  Coop.  N.  R.  379. 

(/)  M}rice  v.  Bishop  of  Dwrham,  1 1  Ves.  57 ;  White  v.  Wilson,  14  Ves. 
151 ;  FergvLs,  Executor  of,  v.  Gore,  I  Sch.  &  Lef.  350. 


[I]  After  the  master's  report  has  been  filed,  the  complainant's  solicitor 
enters  an  order,  of  course,  that  the  sale  may  be  confirmed ;  unless  cause 
is  shown  against  it  within  eight  days ;  and  if  no  exceptions  are  filed,  and 
served  within  that  time,  the  order  will  become  absolute,  of  course,  without 
notice  or  further  order ;  unless  there  is  an  application,  in  the  meantime, 
to  set  aside  the  sale.  And  the  former  owner  of  the  equity  of  redemption 
cannot  prevent  the  confirmation  of  the  report  by  tendering  or  offering  to 
pay  the  amount  of  the  decree,  with  interest  and  costs.  Until  the  report  is 
confirmed,  the  court  will  not  interfere  to  compel  a  delivery  of  the  posses- 
sion of  the  premises  to  the  purchaser ;  whether  such  purchaser  be  the 
mortgagee  himself  or  a  stranger  to  the  suit.  And  until  such  confirmation 
of  the  report,  any  person  interested  in  the  sale  may  apply  to  the  court  for 
a  re-sale.    See  Barb.  Ch.  Pr.  vol.  1,  p.  539. 
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ca>ap.  XIX.  ^orSj(g)  or  of  mistake  on  the  part  of  an  intended  bidder  ;(A) 
Jbut  only  on  the  ground  of  fraud  or  misconduct  in  the 
purchaser,  or  of  his  fiduciary  character,  or  of  some  frau- 
dulent negligence  in  another  person — e.  g-.,  the  agent  for 
sale — of  which  it  is  against  conscience  that  the  purchaser 
should  take  advantage  ;(t)  he  is  also,  liable  to  any  loss 
which  may  happen  in  connection  with  the  estate ;  as,  in 
a  recent,  case  the  expense  of  making  good  damages  caused 
[*561]      to  'adjoining  property  by  the  fall  of  the  houses  which  he 

had  purchased.(/t) 
JJ»y  ™,°^      He  may  apply  by  motion,  on  notice,  for  leave  to  pay  his 
SSn^MSr  to  purchase-money  into  the  bank,  and  to  be  let  into  posses- 
fncumJSn-   si^n ;  or,  if  incumbrances  appear  in  the  report,  or,  {semble) 
^'  if  not  so  appearing,  the  same  are  known  to  exist,  and  all 

parties  to  the  suit  are  sui  juris  and  agree  to  their  dis- 
charge, for  leave  to  pay  them  off  out  of  the  purchase- 
money,  and  to  pay  in  the  balance  \{l)  the  payment,  how- 
ever, must  be  an  entire  payment,  although  the  lot  be  sold 
to  joint  purchasers  ;(m)  where  interest  is  payable,  the 
same  must  be  paid  in  fall  without  deducting  the  income 
tax.(n) 
sabstitntion      The  court  will,  either  before  or  after  the  report  is  con- 

of  purchaMT 

wtaute*^**  firmed,  discharge  the  purchaser  and  substitute  any  other 
person,(o)  upon  his  paying  in  the  entire  purchase-money, 
and  upon  an  affidavit  that  there  is  no  under-bargain  \{p) 
and  such  an  order  has  been  made  where  the  first  pur- 
chaser, after  confirmation  of  the  report,  had  agreed  in 
writing  to  sell  the  property,  and  had  since  died,  and  his 
heir  was  abroad  ;(f)  and,  where  the  same  motion  asks  for 

(^)SeeUVes.  153. 

(A)  Anon.  1  Ves.  jun.  453. 

(i)  See  Morris  v.  Bishop  of  Durham^  11  Ves.  57 ;  and,  as  to  fraud,  see 
cases  cited,  Sag.  87. 

(ifc)  Skellon  v.  Robertson^  14  Jur.  323.      . 

(0  Dan.  Ch.  P.  by  H.  1202 ;  Sag.  72. 

(m)  Darkin  v.  Marye,  1  Anst.  22. 

(»)  HolroydY,  Wyatt,  1  De.  G.  &  S.  125;  Dawson  v.  Dawson,  11  Jur. 
984,  V.  C.  E. ;  HumbU  v.  Humble,  12  Beav.  43. 

{p)  See  Sug.  66. 

0»)  Rigby  Macnamara,  6  Ves.  515  j  Vale  y.  Davenport,  6  Ves.  615 ;  and 
see  Miller  v.  Smithj  6  Ha.  609. 

(q)  Pearcer,  Pearce,  7  Sim.  138. 
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such  substitution  and  for  leave  to  pay  .the  money  and  be  ^^p-  ^^^- 
let  into  possession,  since  no  additional  costs  are  incurred 
by  the  parties  to  the  cause  than  would  have  been  incurred 
on  the  usual  motion  to  pay  in  purchase-money,  no  costs 
vill  be  given  .(r) 

*(2.)  As  to  the  investigcUion  of  the  title  ; — payment  and  •  *    [*562] 
application  of  purchase-money  ; — possession  ; — and 
preparation  and  execution  o/*  the  conveyance. 

Delivery  of  the  abstract  may,  if  necessary,  be  compelled  J^S^ 
by  dn  order  obtained  on  motion  ]{s)  and,  if  dissatisfied 
with  the  title  shown  thereby,  the  purchaser  may  procure 
an  order  that  the  title  be  referred  to  the  master ;  upon 
which  reference  the  proceedings  will  be  similar  to  those 
in  a  suit  for  specific  performance ;(/)  contrary  to  the  rule 
which  prevails  in  ordinary  sales,  the  court  will  compel 
the  purchaser  to  take  an  equitable  title  ;(m)  but  only  where 
the  legal  estate  is  outstanding  without  any  claim  of  in- 
terest on  the  part  of  the  person  in  whom  it  is  vested  ]{w) 
nor  will  it  compel  him  to  take  a  doubtful  equitable  title  ;{x) 
nor,  perhaps,  where  there  is  a  material  error  in  the  de- 
cree, to  wait  until  the  same  is  rectified.(y)  In  a  late  case, 
where  a  purchaser  had  accepted  the  titl&  and  paid  in  his 
purchase-money,  he  was  discharged  from  the  contract 
upon  a  deed  being  discovered  which  showed  that  the 
plaintiffs  could  not  make  a  title  to  more  than  a  moiety  of 
the  estate  ]{z)  but  a  purchaser  who,  having  discovered  a 
supposed  defect  in  the  title,  buys  in  the  interest  of  the 
party  who  alone  could  take  advantage  of  it,  will  not  be 
allowed  the  benefit  of  the  general  rule  as  to  doubtful 
titles.(a) 

(r)  Chridian  v.  Chambers,  4  Ha.  307. 
(«)  Dan.  Ch.  P.  by  H.  1168. 
(0  Ibid.  1200. 

(«)  14  Sim.  312;  and  see  Sag.  525. 

(io)  Caddock  y.  Piper,  14  Sim.  see  p.  312 ;  and  see  3  Yes.  23. 
(x)  Marlow  v.  Smiih,  2  P.  Wms.  201. 

(y)  Leckmere  v.  Brasier,  2  Jac.  &  W.  287 ;  but  see  Sherwood  v.  Sever- 
idge,  13  Jar.  1042,  Y.  C.  K.  B. 
{z)  Ward  7.  Trathen,  14  Sim.  82  j  iS.  C.  8  Jur.  303. 
(a)  Sheppardr.  Dodan,  3  Dni.  &  W.  1. 
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Chap,  xnr.     i^  ig  stated  by  Sir  E.  Sugden,(&)  that,  in  every  case,  the 
SJJJI^.^"*    purchaser  is  entitled  to  the  costs  of  the  motion  for  a  Re- 
ference of  title,  and  to  the  costs  of  that  reference ;  it  ap- 
pears, however,  from  a  recent  case,(c}  that  the  decision 
upon  which  the  above  proposition  was  founded,  is  mis- 
reported  ;  and  that  the  court  only  held  that  the  purchaser 
was  not  liable  to  pay  costs,  on  the  master  reporting  in 
favor  of  the  title ;  if,  however,  the  title  were  made  out  be- 
fore the  master,  on  grounds  not  appearing  on  the  abstract, 
he  would  be  entitled  to  receive  costs.((2)    If  the  title  prove 
bad,  the  purchaser  is  entitled  to  receive  his  costs,  charges 
and  expenses,  out  of  the  fund  in  court  (if  any,)(e)  or,  if 
there  be  none,  from  the  plaintiff,  who  may  recover  them 
in  the  suit ;(/)  it  is  said  to  have  been  held  by  Sir  J. 
Leach  that,  where  exceptions  are  allowed  to  the  master's 
report  in  favor  of  the  title,  the  court  will  not  thereupon 
direct  that  the  purchaser  be  discharged  and  his  costs  be 
paid,  but  that  some  specific  application  must  be  made  for 
the  purpose.(g-)    And  it  appears  that,  where  the  title  is 
decided  to  be  bad,  the  purchaser  must  be  actually  dis- 
charged by  order,  before  there  can  be  a  resale.(Aj 

Where  the  sale  has  taken  place  under  circumstances 
which,  in  the  case  of  an  ordinary  sale,  would  be  a  defence 
to  a  suit  for  specific  performance,  except  with  a  variation, 
but  would  not  be  a  ground  for  rescinding  the  contract,  the 
court,  as  the  property  must  be  sold,  is  obliged  to  decide 
whether  the  sale  is  to  be  carried  into  effect,  or  the  pro- 
perty is  to  be  resold ;  but,  so  far  as  possible,  the  rules 
which  regulate  such  cases  between  ordinary  vendors  and 

(b)  Sug.  76,  citing  Camden  y.  Benson,  1  Keen,  671. 

(c)  See  Mower  v.  Hartopp,  8  Bea7.  200. 

{d)  Fielder  y.  Higginson,  3  Yes.  &>  B.  142 ;  the  purchase  in  which  case 
seems  to  haye  been  made  under  a  decree ;  see  2  Sim.  d&  St.  117. 

(«)  Reynolds  v.  Blake,  2  Sim.  &  St.  117;  Att.-Gen.  v.  Corporation  of 
Newark,  8  Sim.  71 ;  Calvert  v.  Godfrey,  6  Beav.  97. 

(/)  Berry  v.  Johnson,  2  Y.  &  C.  Ex.  564, 565 }  Snutk  y.  Nelson^  2  Sim. 
&  St.  557. 

(g)  Hide  y.  Hide,  1  C.  P.  Coop.  N.  R.  379. 

(h)  WUUams  y.  Wace,  ibid. 
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'purchasers  will  be  adapted  to  purchasers  under  orders  of  oha^jnx. 
the  court,  (i) 

Although  the  practice  has  varied,(A:)  it  is  now  clearly  P"«2*^ 
the  rule  of  the  court,  that,  on  a  special  case,  as  where  the  °J'^'}*^iJPJ"n,. 
purchaser  is  entitled  to  relieve  himself  from  paying  inter-  JSyjU'^oj. 
est,  the  court  will  receive  the  purchase-money  on  his  ap-  ?^' SSP^* 
plication,  without  his  accepting  the  title ;(/)  but  the  order 
will  not  be  made  except  nn  a  special  case  ](m)  nor  will  it 
be  extended  so  as  to  let  him  into  possession  ;(n)  and 
where  a  purchaser,  without  the  authority  of  the  court, 
enters  into  possession,  although  with  the  ^consent  of  the 
vendor's  solicitor,  he  will  be  held  to  have  accepted  the 
title,(o)  and  will  be  at  once  ordered  to  pay  in  his  purchase- 
money.(p) 

When  the  purchase-money  is  paid  into  court,  it  will  ah  ^^^-^ 
not,  without  the  purchaser's  consent,  be  applied  in  dis*  g^^""**"' 
charge  of  incumbrances,  on  the  ground  of  his  delay  in 
preparing  the  draft  conveyance  ;(y)  it  is,  however,  usual^ 
upon  paying  in  the  money,  expressly  to  ask  that  it  may 
not  be  paid  out  again  without  notice  to  the  purchaser ;  an 
order  to  which  effect  prevents  the  distribution  of  the  fund 
without  the  purchaser's  consent  given  in  court,  or  upon 
bis  non-appearance  and  an  affidavit  of  his  having  been 
served  with  a  copy  of  the  order  for  setting  down  the  cause 
on  further  directions,  or  of  the  petition  for  distribution  ;(r) 
*in  a  late  case,  Lord  Langdale  appears  to  have  held  that,      [*B^] 

although  the  estate  was  sold  for  payment  of  debts,  the 

* 

(t)  AtvarUey  v.  Kinnaird,  2  Mac.  d&  G.  1/8. 

\lc)  See  Sug.  73 ;  Denning  v.  Henderson,  1  De  G.  &  S.  689;  and  RuUer 
V.  MerrioU,  10  Beav.  33. 

(/)  Per  Lord  Cottenham  in  De  Visme  v.  De  Visme,  1  Mac.  d&  G.  344 ; 
mndU  V.  Dakiru,  1  C.  P.  Coop.  N.  R.  378;  Morris  v.  BuU,  1  De  G.  AS. 
691,  n. 

(m)  Ouseley  v.  AnstnUkeTj  11  Beav.  399. 

(n)  HuUon  v.  Mansell,  2  Beav.  260  j  RuUer  v.  MarrioU^  10  Beav.  33 ; 
Dempsey  v.  Dempsey,  1  De  G.  &  S.  691.  , 

(o)  Wilding  v.  Andrews,  1  C.  P.  Coop.  N.  R.  380. 

{jp)  S.  C. ;  and  see  Anon,  cited  Sug.  74.  ^ 

(j)  Sevan  v.  Bevan,  1  C.  P.  Coop.  N.  R.  381.  . 

(r)  Dan.  Ch.  P.  by  H.  1203. 
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chap^jrix.  court  ought  not  to  distribute  the  fund  until  an  effectual 

conveyance  could  be  made  to  the  purchaser.(5) 
2Jjfy*5^       We  may  here  observe  that  an  incumbrancer  consenting 
eomiMnd.     ^^  ^  gj^j^  jj^  ^^  administration  suit  is  entitled  to  be  paid 
his  principal,  interest,  and  costs,  out  of  the  purchase-mo- 
ney, in  priority  to  the  costs  of  the  plaintiff  in  the  cause  ]{t) 
.and,  as  a  general  rule,  a  decree  for  sale  of  an  incumbered 
estate  does  not,  of  itself,  aher  th6  rights  of  the  parties;  so 
that  where  estates  subject  to  numerous  and  complicated 
incumbrances,  were  sold  by  consent,  it  was  held  that  to 
authorize  payment  of  the  costs  of  sale  in  the  first  place 
out  of  the  general  fund  there  should  have  been  a  special 
•  direction  in  the  decree ;  and  that,  there  being  no  such  di> 
.  rection,  the  money  arising  from  the  sale  of  each  estate 
ought  to  be  treated  as  the  estate  itself  would  have  been ; 
and  that  the  mortgagees  ought  to  be  paid  their  principal, 
interest,  and  costs,  according  to  their  respective  priori- 
ties :(u)  but  where  a  first  mortgagee  with  power  of  sale 
unnecessarily  files  a  bill  praying  a  sale,  subsequent  in 
cumbrances,  although  they  consent  to  the  sale,  are  en- 
titled to  their  costs  out  of  the  purchase-money,  although 
it  be  insufficient  to  pay  off  the  first  charge.(t£7) 
Pofchaaer'B       If  the  purchascr,  before  completion,  is  served  with  a 
^rins  on    petition  or  motion  for  payment  of  the  purchase-money  out 
^^when'    ^^  court,  he  is  entitled  to  his  costs  of  appearing  on  the  ap- 
aiiowfd.       plication,  although  he  make  no  opposition.(jr) 
[  ODDj  j£  ^Yie  money  has  been  invested  on  his  application,  he 

m  purchas.   ♦fnust,  if  the  purchase  is  rescinded,  take  the  stock,  not- 

«r'8  request,  '  *  •  '  ' 

**J(SlS£'of  withstanding  any  variation  in  the  funds.(y) 

if  wiwSt  Where  the  conditions  of  sale  are  silent  as  to  the  time 

"^^^^  when  he  is  to  have  possession,  and  as  to  interest  upon  the 

uSS^f*  purchase-money,  the  rule  of  the  court  is,  that  he  shall  be 

(5)  Heming  v.  Archer,  9  Beav.  366 ;  see  and  consider  Morris  v.  Clark' 
stnty  3  Sw.  556,  and  other  cases  cited  in  reporter's  note,  et  qtuBre. 
»  (t)  BemptDorth  v.  Beslopj  3  Ha.  485 ;  and  see  THffping  v.  Power ^  1  Ha. 

405. 

0  (tt)  Wild  V.  LockhaH,  10  Beay.  320 ;  and  see  Aldridge  v.  Westbrook^  5 
Beav.  188. 

(w)  Cooke  V.  Brovm,  4  Y.  d&  C.  227. 

(x)  Bamford  v.  Watis,  2  Beav.  201. 

(y)  Bodder  v.  Ruffin,  cited  Sag.  89. 
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let  lAto  possession  from  the  quarter-day  preceding  the  ^^p-  ^^- 
confirmation  absolute  of  the  master^s  report  of  his  being  enSSMi^to. 
the  purchaser,  he  paying  his  purchase-money  into  court 
before  the  following  quarter-day  ;(z)  although  he  may 
not  pay  his  purchase-money  into  court  until  the  quarter 
is  nearly  expired,  yet  he  will  not  be  liable  to  pay  inter- 
est (a)  unless  the  estate  be  a  reversion,  in  which  case  in- 
terest is  payable  from  the  date  of  the  purchase  ;{b)  if  he 
delay  payment,  he  will  take  the  rent  only  from  the  quar- 
ter-day preceding  pa3rmeQt  ;(c)  nor  will  he  be  allowed  the 
rents  from  an  earlier  day  on  the  ground  of  his  money 
having  lain  idle  ]{d)  where,  as  in  the  case  of  a  colliery} 
the  profits  are  ascertained  monthly  or  weekly,  he  will  be 
entitled  to  them  from  the  commencement  of  the  month  or 
week  (as  the  case  may  be)  iu  which  he  pays  his  money  ;(c) 
and  the  same  principle  would,  k  is  conceived,  prevail 
where,  as  often  happens  with  house  property,  the  rents 
are  paid  at  shorter  intervals  than  a  quarter ;  while  on  the 
other  hand,  if  rents  are  reserved  half-yearly,  the  purchaser 
would  seem,  on  principle,  to  be  entitled  to  them  from  the 
commencement  of  the  current  half,  instead  of  quarter, 
year ;  on  the  purchase  of  a  manor,  fines  on  descent,  are, 
for  the  purpose  of  the  above  rules,  considered  to  accrue  ^ 
due  on  the  death  of  the  copyholder,  and  not  on  the  ad- 
mission of  his  heir  or  devisee.(/) 

*0n  the  purchase  of  a  life  interest  in  stock,  the  purcha-  [*^67] 
ser  pays  interest  and  takes  the  dividends  from  the  day  of  ^£*J'^,if^ 
sale  :{g)  on  the  purchase  of  a  life  annuity,  secured  by  {^J^iSSy. 
bond  and  payable  quarterly,  he  mst  pay  interest  and  take 

(z)  Maurice  v.  Waineioright,  C.  P.  Coop.  N.  R.  378. 

la)  S.  C. 

lb)  Trefusisv,  Lord  CUfUon,  2  Sim.  36Q. 

Ic)  Sug.  73. 

(d)  Ibid. ;  mndUy.  Dakiru,  1  C.  P.  Coop.  N.  R.  378. 

le)  ffrew  V.  JKr<^,  8  Ves.  503, 
-   (/  )  Oarrick  v.  hord  Camden,  3  Cox,  331 ;  the  marginal  note  is  incor- 
rect; it  will  be  seen  from  the  case  that  the  admissions  were  after  ancLnot 
before  the  time  fixed  for  completion ;  see  Earl  Hardwicke  v.  Lord  Sa/ndys, 
13M.  &W.  761. 

(g)  Anson  v.  Towgooi,  1  Jac.  &  W.  637. 
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Q*-  ^"-    the  SDDiiity  from  the  day  on  which  he  conld  first  4iave 

confirmed  the  reporC.(A) 
i^iiM         The  remarks  already  made(s)  as  to  the  abstract,  search- 
*^  es  fcr  incumbrances,  and  matter^  arising  between  its  de> 

livery  and  the  preparation  of  the  conveyance,  are  general- 
ly applicable  as  well  to  sales  by  the  court  as  to  ordinary 
sales. 
amrvfwam      The  convejrance,  if  an  infant  be  a  necessar)^  conveying 
telectiJd     party,(i(:)  or  if,  although  he  be  not  a  party,  it  will  by 
yiDMMr.    g^^m^  have  the  efiact  of  divesting  his  estate,(/)  must  be 
settled  by  the  master ;  but,  with  this  exception,  it  h  usual 
10  direct  only  that  the  draft  be  settled  by  the  master  in 
case  the  parties  diffi3r;(m)   and,  when  the  order  is  so 
worded,  a  purchaser  going  before  the  master  pays  his  own 
costs,  unless  he  can  make  out  special  grounds  for  exemp* 
tion  :(i>)  the  practice  before  the  master  is  similar  to  that 
in  a  suit  for  specific  performance.(o) 
Executor  of      Upou  the  salc  by  the  court  of  leaseholds  of  a  testator, 
titiodta       his  executor,  although  he  have  not  been  in  possession,  is 

^Mrof     ^'^^^^^^^  ^^  ^^  indemnity  from  the  purchaser  against  the 
leaaeboida.    rent  aud  covenants.(;?) 

purchMiL        *The  purchaser  may  require  the  concuirence  of  all  per- 

^Ire'V     ^"^  having  a  legal  title  to,  or  remedy  against,  the  pro- 

iti'J^cS..'''^  perty,  although  parties  to  the  suit  ]{q)  except^  perhaps,  a 

SS  ^"'      dowress,  whose  dower  is  barred  by  a  term  or  equitable 

•        jointure  ;(r)  but  cannot,  it  would  seem,  "  if  he  acquire  the 

legal  estate,  require,  at  the  sellei*s  expenlse,  a  release  from 

e(}uitable  incumbrancers  whose  demands  have  been  satis- 

ih)  Twigg  V.  FiJUld,  13  Ves.  517. 

(i)  Su^a,  Ch.  VIII.,  X.,  XI. 

(A)  CalveH  v.  Godfrey,  2  Beav.  267. 

(0  Cheese  v.  Cheese,  15  L.  J.,  N.  S.  28,  V.  C.  S. ;  aUter,  if  the  infant  be 
only  interested  in  the  proceeds  of  sale  {Richardson  v.  Ward,  11  Beav. 
378  :^  the  consequent  costs  must  be  borne  by  the  funds  in  Court ;  Brovm 
V.  Lake,  15  L.  J.,  N.  S.,  34,  V.  C.  K.  B. 

(w)  Sug.  75. 

(»)  Hodgson  V.  Shaw)  11  Jur.  95,  V.  C.  K.  B. 

{o)  Vide  supra,  586. 

{p)  Cochrane  v.  Jiolnnson,  11  Sim»  378. 

(q)  See  and  consider  Craddock  v.  Piper,  14  Sim.  310. 

(r)  Vide  supra,  pp.  251,  252. 
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fied  by  Ihe  court  f{s)  nor  does  it,  in  fact,  appear,  that  he    ^-  ^'^- 
can  insist  on  the  concurrence,  even  at  his  own  expense,  JJct.*" 
of  parties  having  mere  equitable  interests  and  who  are 
bound  by  the  decree  ;(/)  if  the  decree  direct  that  all  pro-  p,^^„ 
per  parties  convey,  atid  a  party  to  the  suit,  whom  the  SJ^i^JSewY 
master  considers  a  proper  party  to  the  conveyance,  refuses  '"*  "^^^•y 
to  concur,  the  purchaser  should  move  against  the  recusant 
party  (and  not  against  the  plaintiffs)  that  he  do  convey  :(u) 
'  it  appears  that  a  mortgagee,  who  has  proved  his  debt, 

^  iHiay  be  required  to  receive  his  money  and  to  concur  with- 

>  out  the  usual  six  month's  notice.(t0) 

'  Such  an  order  will  not  be  made  against  a  married  ^^^'order- 

I  woman  in  respect  of  her  real  estate  not  settled  to  her  ^JJj^ 

1^  separate  use  ;(:r)  but  will  be  made  against  an  infant,(y) 

f  and  if  *he  refuse  to  execute,  an  attachment  may  issue      [*569] 

I  against  him.(j7) 

But  the  more  usual  course  of  proceeding,  where  a  party  Pjujty  w.^ 
I  .  to  the  suit  refused  to  execujte,  has  been  to  treat  such  party  ^j^^jjjj^ 

I  as  a  trustee  within  the  1  Will.  IV.  c.  60,  and  to  obtain  an 

I  •      order  for  some  other  person  to  convey  under  the  act ;  and 

this  course  might  liave  been  adopted  when  the  recusant 

•  ■ 

(5)  Sug.  75,  citing  Keatinge  v.  Keatinge,  6  Ir.  Eq.  Rep.  43;  and  Web- 
ber y.  JoTteSf  lb.  142. 

(i)  Webber  v.  Jones^  ubi  supra, 
4  \u)  SmueU  or  StUroeU  v.  Mellersh,  10  Sin^  367 ;  4  Myl.  A.  Or.  581. 

(w)  MeUson  v.  Smft^  5' Jar.  645. 

(x)  Jordan  v.  Jtmes^Q  Ph.  170. 

(y)  As  to  conveyances  on  sales  in  creditor's  suits,  see  1  Will.  IV.  c.  47, 
88.  11  and  12,  amended  by  2  &  3  Vict.  c.  60,  and  11  &  12  Vict.  c.  87;  and 
8ee  Penny ^y.  Pretor^  9  Sim.  135;  Walker  v.  AsUm,  14  Sim.  87;  Heming 
V.  ilrcA^-,  8  Jur.  945;  7  Beav.  515;  8Beav.  294:  an  infant  tenant  in  tail 
may  be  ordered  to  convey,  Raddiffe  v.  Eccles^  1  Keen,  130;  Pepny  v. 
Pretor^  supra :  a  suit  by  an  equitable  mortgagee  praying  a  sale  within 
the  statute  ;  and  the  infant  heir  of  the  mortgagor  will  be  ordered  to  convey 
although  the  mortgagee  is,  with  the  permission  of  the  court,  the  purcha***  » 
ser ;  and  although,  if  the  decree  had  been  for  foreclosure,  the  infant  would  • 
have  been  avowed  to  show  cause  on  coming  of  age ;  see  Scholeficld  v. 
HeaJUld,  7  Sim.  669 ;  8  Sim.  470 ;  Redshaw  v.  NewboU,  12  Jur.  833,  V.  0. 
K.  B.;  Clinton  v.  Bernard^  1  Dru.  287,  et  vide  supra^  p.  312;  but  see  now 
the  Trustee  Act,  1850,  sects.  29  and  30 :  qTuere,  whether  under  the  1  Will. 
IV.  c.  47,  and  the  3  &  4  Will.  IV.  c.  104,  the  Court  can  sell  copyholds; 
aee  Branch  v.  Brovme,  12  Jur.  768,  V.  C.  K.  B. 

(js)  TTumas  v.  Gwynne^  8  Beav.  312 ;  and  see  Re  Beech^  4  Madd.  128. 
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party  was  a  married  woman,(a)  infaxit,(&)  lanatic,(c)  or 
mere  tenant  for  life  :(cQ  and  the  mere  decree  directing  a 
sale  and  all  proper  parties  to  convey,  made  the  owner  of 
the  legal  estate,  if  party  to  the  suit,  a  trustee  within  the 
act  :(e)  and  an  order  for  a  conveyance,  or  a  vesting  or  re- 
leasing order  having  the  effect  of  a  coav^ance,  may  now 
be  obtained  under  the  13  to  14  Yict  e.  60.(/) 

(6.)  As  to  the  purchciser^s  rights  after  completion. 

^%er  coa.         Upou  the  ezecutiou  of  the  conveyance  the  purchaser  is, 

^jj«       as  a  general  rule,  entitled  to  have  the  title  deeds  delivered 

S!^d^^    Cohiin;  and  an  order  for  their  delivery,  if  not  provided 

for  in  the  order  for  payment  of  the  purchase-money,  may 

be  obtained  on  motion  :(§")[!]  on  a  sale  in  lots,  in  the  ab- 

(a)  Jordan  v.  Janes,  3  Ph.  170;  BiOing  v.  ITcW,  1  De  G.  &  S.  716 ; 
and  see  Jvmpson  v.  PUckers,  1  Coll.  13  ^  Hood  y.  Hail,  14  Jar.  137,  V. 
O.W. 

(b)  Waiters  y.  Jackson,  13  Sim.  378;  WarburUn  v.  Vaughan,  4  Y.  & 
C.  347;  J%mas  v.  Cfwynne^  Beair.  375. 

(0  InreBlake.ZJ.SL  L.365. 

id)  InreMOfield, 3  Ph.  354. 

(e)  See  cases  cited  in  last  four  notes ;  and  King  v.  Leack,  3  Ha.  57; 
Robinson  v.  Wood,  5  Bear.  346;  Jackson  v.  MUfidd,  5  H%  538;  In  re 
BlackweU,  7  Jar.  9,  V.  C.  E. ;  Barfield  v.  Rogers,  8  Jar.  339,  C. 

(/)  Sects.  39  and  30. 

(g)  Dan.  Ch.  P.  by  H.  1304. 

[1]  The  conveyance  being  executed,  the  purchaser  is  entflled  to  have 
the  title  deeds  relating  to  the  estate  delivered  up  to  him.  A  direction  for 
the  delivery  of  them,  frequently  forms  part  of  the  order,  for  payment  of 
(he  purchase-money  into  court ;  if  it  does  not,  and  the  documents  are  in  the 
master's  office,  an  order  that  they  may  be  delivered  to  him,  may  be  ob- 
tained by  the  purchaser,  upon  motion.  Where  there  are  severtil  lots,  and 
the  purchaser  has  not  bought  them  all,  the  form  of  the  order  generally  is, 
"  that  such  of  the  title  deeds,  Ac,  as  relate  solely  to  the  lot  purchased,  and 
also,  such  as  relate  to  the  same  jointly  with  other  lots  of  less  value,  be  de- 
livered to  the  purchaser,  or  to  whom  he  shall  appoint,  he  submitting  to 
produce  such  last  mentioned  deeds  and  writiniirs,  on  necessary  occasions, 
and  to  enter  into  a  covenant  for  that  purpose,  and  to  give  attested  copies 
thereof,  when  required,  at  the  expense  of  the  party  requiring  the  same  ; 
but  as  to  such  title  deeds  as  relate  to  the  estate  purchased  jointly  with 
other  estates  of  greater  value,  he  is  to  have  attested  copies  thereof  at  the 
expense  of  the  estate ;  and  the  persons  entitled  to  such  estates  of  greater 
value,  are  to  execute  to  him  the  like  covenants,  to  produce  such  deeds  and 
writings,  on  necessary  occasions ;  and  in  case  any  dispute  shall  arise  be- 
tween the  parties  touching  the  copies  of  any  particular  deeds,  the  said 
master,  is  to  settle  the  same." 
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«ence  of  special  agreement,  the  purchaser  of  the  largest  ^^  ^^- 
lot  is  entitled  to  the  deeds  as  against  the  purchaser  of 
^several  lots  of  larger  aggregate  amount  ;(A)  if  the  pur* 
chaser,  instead  of  applying  to  the  court,  bring  an  action 
at  law  against  parties  to  the  suit  for  a  document  to  which 
he  is  entitled,  he  will  be  restrained  by  injunction :(«) 
where  mortgagees,  parties  to  the  suit,  consented  to  the 
sale,  they  were  ordered  to  leave  the  deeds  in  the  master's  « 

office,  but  it  was  directed  that  they  should  not  be  deliver- 
ed to  the  purchaser  without  notice  to  the  mortgagees. (^' ) 

The  purchaser  is  also,  in  the  absence  of  stipulation,  en-  A«tott- 
titted  to  attested  copies  and  a  covenant  for  the  production  copiM. 
of  the  originals  of  such  documents  of  title  as  are  not  de~ 
livered  tohim:(A:)  it  may  however  be  remarked  that,  in 
Dctre^.  Tueker,{l)  liord  Eldon  qualified  his  order  for  de- 
livery of  attested  copies  by  the  expression,  "  unless  you 
leave  the  originals,  or  ooake  some  other  proposal  in  the 
master's  office :"  so  that  possibly,  upon  a  sale  by  the 
court,  a  deposit  of  the  deeds  in  the  master's  office  might 
be  sufficient  to  preclude  the  right  to  attested  copies  ;  but 
such  a  deposit  could  probably  not  be  enforced  against  a 
purchaser  who  had  purchased  to  an  amount  exceeding 
that  of  anjr  other  purchaser,  ^and  the  part  (if  any)  remain- 
ing unsold. 

Where  the  estate  is  9old  in  accordance  with  the  decree,  w!ii  bepro- 
the  court  ^<  will  protect  the  purchaser  against  the  parties  l^iMtaU 
to  the  suit,  and  all  parties  coming  in  under  the  decree  f{m)  Surait. 
and  Sir  E.  Sngden  considers  it  to  be  a  general  rule  "  that 
the  purchaser  shall  not  lose  the  benefit  of.  his  purchase 
by  any  irregularity  in  the  proceedings  in  a  cause  :"(w)  if,      r»«-,|-j 
however,  the  court  clearly  'exceed  its  jurisdiction,  as  if  it  "pn,!^      •* 
assume  to  sell  the  real  estate  of  infiints  *uf*on  the  mere  ^^^it« 

jurisdicliMi. ; 

(A)  Kinnard  v.  Christie,  cited  Dan.  Ch.  P.  by  H.  1205. 
(i)  Sluhbs  V,  Sargon,  4  Beav.  90. 
{j  )  Livesey  v.  Harding,  1  Beav.  343,  346. 
(^')  As  to  the  qaalificatioa  of  this  right,  vide  Mupra,  p.  316. 
(/)  6  Ves.  460. 

(to)  Sug.  69.  * 

(n)  Sag.  67,  and  cases  there  cited ;  Dan.  Ch.  P.  by  H.  1201 ;  and  see 
Baker  v.  SowUr,  10  Beav.  343. 
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*^^'''  notion  that  a  sale  is  beneficial,(o)  or,  as  against  ceHuis 
que  trust  not  mi  juris^  to  anticipate,  withoat  special 
grounds,  the  time  fixed  by  the  author  of  the  trust  for  the 
sale  of  the  e8tate.(p)  it  is  not  clear  that  the  purchaser 
would  be  protected  by  the  decree ;  at  any  rate  he  will  not 
be  compelled  to  accept  the  title :  and  a  purchaser  is  al- 
ways bound  to  see  that  the  sale  is  according  to  the  de- 
•  cree  ;{q)  although  he  is  not  bound  to  see  that  no  more 

property  is  sold  than  will  be  sufficient  for  the  purposes 
for  which  a  sale  was  directed  ;(r)  nor  will  he,  it  would 
seem,  be  affected  by  fraud  in  the  proceedings  of  which  he 
himself  is  innocent.(^)  Of  course,  the  decree  is  no  pnn 
tection  against  persons  who  ought  to  ha^e  been,  but  are 
not,  parties  to  the  suit.(/) 
Allowed  A  puiicbaser,  after  conveyance,  has  been  allowed  cora- 

u^Vof^p.  pensation  out  of  his  purchase-money,  on  the  ground  of  the 
or«u!u."°    rent  of  the  estate  having  been  overstated  in  the  particu- 
lars.(u)[l] 

(p)  Caivert  v.  Godfref,  6  Beav.  97 ;  see  Peto  v.  Gardrier,  2  Y.  &  C.  C. 
C.  312.  See,  as  to  special  circumstances  warrantiDg  a  sale,  Garmstone  v. 
Oaunt,  1  Coll.  577 ;  and  see,  as  to  the  sale  by  the  Court  of  charity  lands, 
AU.-Gen.  v.  CarT^aM4fn  of  Newark,  1  Ha.  395;  AU,-Gen,  v.  &nUh  Sea 
Company,  4  Beav.  453,  and  cases  cited :  it  seems  doubtful  whether  the 
Court  can  direct  a  sale,  upon  petition  under  Sir  S.  Romilly's  Act  (52  Geo. 
III.  c.  101 ;)  see  In  re  Parke's  CharUy,  12  Jur.  lOll ;  In  re  Siiir  Island 
Charity,  3  J.  &  Lat  171. 

(j>)  Blacklaw  T.  Lavis,  2  Ha.  40 ;  Johnstone  v.  Baber,  8  Beav.  233. 

{q)  Colclough  V.  Sterum,  3  Bli.  181,  186,  188  Lutwych  v.  Winford,  2 
Bro.  C.  C.  ^8,  251. 

(r)  S.  C. 

(s)  8e«  Sag.  67;  Bawen  v.  Evans,  IJ.  &  L.  l'J8;  2  H.  L.  C.  257 ;  see 
also,  on  the  general  subject,  TkomkUl  v.  Glover,  3  Dm.  &  W.  195. 

(0  Colciough  V.  Sterum,  3  Bli.  181—186. 

(tt)  Cann  v.  Cawn,  3  SioL  447. 

[1]  Wiiere,  by  the  terms  of  the  master's  sale  of  mortgaged  premises 
under  a  decree,  the  property  was  to  be  sold  free  of  incumbrances,  and  all 
tales  and  assessments  were  to  be  paid  out  of  the  purchase-money,  provi- 
ded bills  thereof  were  produced  to  the  master  before  the  completion  of  the 
sale ;  and  it  aAerwards  appeared  that  an  assessment  to  a  large  amount 
against  the  propenyf  for  the  opening  and  macadamizing  the  avenue 
through  the  same,  had  not  in  fact  been  confirmed  by  the  corporation  of  the 
city  ak  the  time  of  the  sale,  although  the  work  had  been  contracted  for  aiid 
»  completed  more  than  three  years  before  that  time.    Held,  that  purchasers 
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(6.)  As  to  the  practice,  when  the  purchaser /ails  to        — — -» 

complete. 

Where  the  purchaser  refuses  or  neglects  to  complete  his  coumetob* 

.,  ,  -       adopced  if 

purchase,  and  is  supposed  to  be  a  responsible  person,  the  p»rGhaMs 

at  the  sale,  who  had  bid  off  the  property,  under  the  belief  that  snck  as^ 
sessment  had  been  confiimed ;  and  that  they  would  hold  their  lots  dis- 
charged of  the  expense  of  opening  such  avenue,  were  not  bound  to  take 
(he  property  subject  to  the  assessment  for  that  improvement.    Post  v.  Leet,    ' 
8  Paige,  337.    Where  some  of  the  purchasers  at  a  master's  sale  bid,  upoa 
the  supposition  that  a  large  assessment,  amounting  to  more  than  one-tkird 
of  the  value  of  the  property,  was  to  be  paid  out  of  the  proceeds  of  the  sale ; 
and  other  persons  who  bid  at  the  sale  knew  that  the  assessment  was  not 
confirmed,  and  bid  accordingly.    Held,  that  the  purchasers  w^  not  en- 
titled to  hold  their  purchases,  a^d  to  have  the  unconfirmed  assessments 
paid  out  of  the  amount  bid,  unless  the  persons  interested  in  the  proceeds 
of  the  sale,  consented  thereto ;  but  as  the  property  had  been  purchased 
under  a  mistake,  that  there  must  be  a  re-sale.    lb.    Where  a  master,  who 
has  neglected  to  file  security  for  the  faithful  discharge  of  the  duties  of  his 
office,  assumes  to  act  as  such  master,  and  sells  mortgaged  premises  undet 
a  decree  of  foreclosure,  and  the  report  of  the  sale  Ib  confirmed  by  the  court, 
the  abjection  that  the  master  had  not  given  security,  as  required  by  law 
cannot  boj-aised  in  a  collateral  suit,  so  as  to  affect  the  title  of  the  pur- 
chaser at  such  sale.    NkkoU  v.  NickoU^  8  Paige,  S40.    The  remedy  of  the 
party  whose  property  is  sold,  if  the  objection  to  tlie  master's  authority  to 
sell  is  valid,  is  by  an  application  in  the  foreclosure  suit,  to  have  the  sale 
set  aside  for  irregularity.    But  such  an  objection,  even  if  raised  in  the 
foreclosure  suit^  will  not  be  listened  d>  afler  a  great  lapse  of  time.    lb. 
Where  property  is  regularly  advertised,  and  fairly  sold  by  a  master,  a  sale 
will  not  be  set  aside,  and  a  r€-sale  directed  for  the  benefit  of  parties  inter- 
ested in  the  proceeds  of  the  sale  ti  protect  them  against  the  consequences 
of  their  own  negligence,  where  they  are  adults,  and  competent  to  protect 
their  own  rights  on  the  sale.    Amencan  I^.  Co.  v.  Oakley^  9  Paige,  259. 
And  where  the  sale  is  in  the  usual  manner,  and  the  purchase  is  made  by 
a  stranger  to  the  suit,  mere  inadequacy  of  price  is  not  a  sufficient  ground 
for  depriving  the  vendee  of  the  benefit  of  his  purchase,  unless  the  Inade- 
quacy is  so  great  as  to  be  evidence  of  fraud  or  unfairness  in  the  sal^.    lb. 
But  the  parties  interested  in  the  property  to  be  sold  have  a  right  to  expect 
that  it  will  be  pnt  up  and  sold  in  the  usual  manner,  and  in  a  way  |^  ^do- 
duce  a  fair  compensation  among  the  persons  attending  the  sale,  to  bid 
upon  the  property.    And  where  the  property  has  been  sacrificed  by  the 
neglect  or  mistake  of  the  master,  to  comply  with  the  leg^  requirements 
on  such  sale,  or  by  his  having  improperly  put  up  for  sale  several  lots  to* 
gether,  which  should  have  been  sold  separately,  the  parties  injured  are 
entitled  to  a  re-sale ;  or  to  such  other  relief  as  can  be  given  without  doii^ 
injustice  to  a  bona  fide  purchaser  of  the  premises  at  the  sale.    lb.    Tlie 
recording  of  a  master's  deed,  of  premises  sold  by  him  Kbder  the  decree  in 
a  foreclosure  suit,  is  constructive  noiice  to  all  subsequent  purchasers 
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^*-^"^'  *8oUcitor  of  the  party  conducting  the  sale  should  procnie 
(be  Master's  report,  and  the  orders  confirming  it  nisi  and 
absolutely  ;(ir)  notice  of  motion  for  the  order  absolute 
must  be  served  on  the  purchaser  :(x)  if,  however,  the  pur- 
chaser has  obtained  the  order  nin,  and  neglects  to  obtain 
the  second  order,  the  same  may  be  obtained  by  the  ven- 
dors on  motion,(y)  which  is  of  course,  and  if  made  wpe- 
cially  will  be  refused  with  costs  ]{z)  but  can  be  made  only 
on  a  seal  day.(a)  If  the  purchaser  be  supposed  to  be  in- 
competent in  point  of  means,  the  vendors  may  move,  on 
notice,  that  he  be  discharged,  and  that  the  estate  be  re- 
sold ;(A)[1]  or,  as  is  now  the  more  usual  and  more  eligible 
course,  to  obtain  an  order,  not  that  the  purchaser  be  dis- 
charged, but  that  the  estate  be  resold,  and  that  he  may 
pay  the  expenses  arising  from  his  non-completion  of  the 
purchase,  the  expenses  of  the  application  to  the  court, 
and  of  the  resale,  and  any  deficiency  in  price  on  the  re- 

8ale.(c) 
irMiii^0d       If  the  purchaser  is  responsible,  the  vendors  may  move 
Sbifc"***  that  within  a  given  time  he  pay  his  money  into  court' ;[t] 

(w)  Sec  Dan.  Ch.  P.  by  EL  1205 ;  Sag.  71. 

(z)  Ibid. 

(y)  CkOHngyfortk  v.  CkiDingworik,  1  Sim.  291 ;  lAdbeUer  t.  Smiik,  5 
Beav.  377 ;  BoberU  v.  WiUums,  %  Ha.  151.  ^ 

(z)  Robertson  Y.  SkdUm,  10  Bear.  197. 

\a)  Ibid.  199. 

(b)  Hodder  t.  Rufin,  1  V.  &  B.  544 ;  Cunningham  v,  Vl^iams,  2  AncL 
344;  Dan.  Ch.  P.  by  H.  1206;  Sag.  71. 

{c)  ffarding  v.  Harding,  4  Myl.  &  Cr.  514;  Saunders  v.  -Oraf,  ibid, 
515 ;  Gray  T.  Qray,  1  Beav.  199. 

from  Any  of  the  parties  to  the  decree,  that  the  rights  iHiich  snch  parties 
had  in,  or  the  liens  which  they  had  upon  the  mortgaged  premises,  a^  the 
time  of  the  decree,  were  cat  off  by  the  master's  sale.  De  Peysier  v.  BU- 
drdk^  2  Bart).  Ch.  Rep.  109*  See  Amer.  Ch.  Dig.  by  Waterman  vol.  3, 
p.lO,  11. 

fl]  Ob  a  master's  sale,  which  reserves  to  the  master  a  right  to  consider 
the  biddings  open  until  the  deposit  is  paid,  no  sale  can  be  enforced  where 
the  purchaser  refuses  to  pay  the  depositor  sign  an  acknowledgment ;  and 
no  order  for  a  re-sale  is  necessary,  the  master  will  go  on,  as  if  no  sale  had 
taken  place.    HewleU  v.  Davis,  3  Edw.  Ch.  Rep.  338. 

[2]  Where  land  is  sold  by  a  master,  under  a  decree  of  the  court  of 
chancery,  the  court  will  not  compel  the  purchaser  to  complete  his  pur- 
chase when  he  will  not  obtain  such  an  interest  in  the  premises,  and  in  the 
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if  he  appear  on  the  motion  he  is  prima  facie  entitled  to  ^^p-  ^'^- 
have  the  title  referred  to  the  Master;  and,  if  he  do  not  ap- 
pear, it  seems  to  be  requisite  that  the  vendors  shall  have 
delivered  the  abstract,  and  procured  the  Master's  report  in 
favor  of  the  title  ]{d)  or  that  the  purchaser  shall  have  ac- 
cepted the  title  :{e)  where  defendants  to  the  *suit  who  were  [♦573] 
entitled  with  the  plaintiff  to  shares  in  the  estate,  purcha- 
sed a  part  of  it  of  which  they  were  in  possession,  and  the 
conditions  precluded  any  objection  to  the  title,  they  were 
ordered  to  pay  in  the  entire  purchase-money,  although 
they  claimed  allowances  for  improvements  and  the  estate 
was  incumbered. (/) 

On  the  other  hand,  where  the  contract  is  inequitable,(^)  IX^thJTau 
or  where  to  enforce  it  would  be  attended  with  great  hard-  uAi'de^t' 
ship,  as  in  the  case  of  a  sudden  and  violent  change  in  the  JSniActT'*''" 
money  market,(A)  or  where  the  purchaser  has  by  mistake 
given  an  unreasonable  price  for  the  estate,(t)[l]  and  is  ex- 

(d)  Dan.  Ch.  P.  by  H.  1207,  and  cases  cited ;  and  see  Bulmer  v.  AUson, 
8  Jur.  440,  V.  C.  W. ;  15  L.  J.,  N.  S.,  11  Ch. 

(e)  RuUerv.  MarrioU,  10  Beav.  33. 

(/)  Bvlmer  v.  AUison,  15L.  J.,  N.  S.,  Ch.  11,  L.  C. 

(£)  Sug.  89. 

(A)  SavUe  v.  Savile,  1  P.  Wms.  745  j  sed  qtuere. 

(t)  Morshead  v.  Frederick^  cited,  but  with  disapprobation,  Sug.  90. 


buildings  thereon,  as  he  had  a  right  to  suppose,  from  the  terms  of  the  sale, 
he  was  buying,  when  the  property  was  struck  off  to  him  on  his  bid.  Sea- 
man V.  BlckSy  8  Paige,  655.  And  where  a  master  sells  property,  with 
buildings  thereon,  as  and  for  a  good  title,  if  the  corporation  of  the  city  or 
village  in  which  the  premises  are  situated,  has  a  right  to  take  the  land  for 
a  street  at  some  future  time,  without  paying  for  the  buildings,  of  which 
fact  the  purchaser  was  ignorant  at  the  time  of  the  sale,  the  eourt  will  not 
compel  him  to  complete  his  purchase,  although  the  probability  of  the  ex- 
ercise of  such  right,  by  the  corporation,  is  very  remote.  lb.  Where, 
tinder  a  decree  for  foreclosure  and  sale,  a  purchaser  refuses  to  perfect  his 
purchase,  and  the  complainant  does  not  press  him,  the  master  shoidd  sell 
the  property  over  again,  and  not  let  the  complainant  take  it  at  the  pur- 
chaser's bid,  and  receive  a  deed.  Tliompson  v.  Dimondy  3  Edw.  Ch.  Rep. 
S98.    See  Amer.  Ch.  Dig.  by  Waterman,  vol.  3,  p.  10, 11. 

[1]  In  the  case  oi  Morshead  v.  FVederUk,  which  is  here  referred  to,  it 
appeared  that  Smiths,  the  bankers,  were  tenants  in  possession  of  the  house 
in  question,  for  which  they  paid  two  rents,  one  a  ground  rent  of  562.,  to 
the  defendant,  and  the  other  an  improved  rent  of  2102.  to  a  third  person. 
Hie  house  was  directed  to  be  sold  under  a  decree ;  and  the  plaintiffs,  by  a 
broker,  treated  for  the  purchase  of  it,  and  employed  him  to  value  it.    The 
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^^p-  ^^-  peditious  in  applying  to  the  coart,(A:)  he  will,  according  to 
some  authorities,  be  allowed  to  forfeit  his  deposit  (if  any,) 
and  abandon  the  contract:  but  this  will  not  be  conceded 
on  the  mere  ground  of  the  price  being  excessiTe,(/)  nor  in 
the  case  .of  a  person  without  authority  buying  the  estate 
to  prevent  a  sale  at  an  nnderralue  ]{m)  nor,  it  is  conceiT- 
ed,  under  an  ordinary  state  of  circumstances.[2J 

(k)  See  Price  v.  North,  2  Y.  &  C.  630,  636. 

(2)  In  re  Birch,  cited  Sug.  89. 

(to)  Nellharpe  v.  Pennyman,  14  Ves.  517. 


broker  had  an  interview  with  the  attorney  concsrned  in  the  sale,  who 
stated,  that  the  rent  payable  for  the  hoose  was  the  561.,  and  the  broker 
valued  the  estate  accordingly.  A  written  agreement  was  not  entered  into, 
but  the  contract  was  approved  of  by  the  master,  JEmd  the  money  paid  into 
the  bank.  The  purchasers  then  moved  the  court  to  rescind  the  contract, 
on  the  ground  of  mistake,  and  the  broker  proved  that  the  purchasers  had 
not  informed  him  of  the  rent  of  3102. ;  and  that  he  was  ignorant  of  the  ex~ 
istence  of  it  at  the  time  he  made  his  valuation :  and  the  court  ordered  the 
purchase-money  to  be  repaid,  and  rescinded  the  contract.  "  This  how- 
ever," says  Sugden, "  may  be  considered  a  strong  case.  It  might  be  ar- 
gued that  the  purchaser's  only  equity  was  their  own  negligence." 

[2]  There  has  been  much  discussion  and  diversity  of  opinion"  says 
Kent,  (3  Kent  Com.  475)  on  the  subject  of  rescinding,  and  of  enforcing 
the  specific  performance  of  contracts,  in  the  cases  of  partial  failure  of  the 
consideration.  In  one  case.  Lord  Kenyon  observed,  when  sitting  in  chan- 
cery, that  the  court  had  gone  great  length  in  compelling  parties  to  go  on 
with  purchases,  contrary  to  their  original  agreement  and  intention ;  but 
he  said  a  case  might  be  made  out  sufficient  to  put  an  end  to  the  whole  con- 
tract, when  the  seller  could  not  make  a  good  title  to  part  of  the  subject  sold. 
In  the  case  of  the  Cambridge  wharf,  the  seller  made  title  to  all  the  estate 
but  the  wharf,  and  that  part  of  the  land,  was  the  principal  object  of  the 
buyer,  in  making  the  purchase,  and  the  buyer  who  had  contracted  for  the 
house  and  wharf,  was  compelled  to  complete  the  purchase  without  the 
wharf.  But,  as  Lord  Kenyon  truly  observed,  that  was  a  determinatioa 
contrary  to  all  justice  and  reason.  There  have  been  a  number  of  hard 
cases  in  chancery,  and  in  which  performance  has  been  enforced,  though 
there  was  a  material  variance  between  the  actual  and  supposed  circum- 
stances of  the  subject,  and  when  those  circumstances  were  wanting  which 
were  the  strong  inducement  to  the  contract.  These  cases  had  gone  to 
such  extravagant  lengths,  that  Lord  Erskine  declared  he  would  not  fol- 
low them,  nor  decree  specific  performance  when  the  main  inducement  to 
the  purchase  had  failed.  In  many  cases  however,  where  the  title  proves 
defective  in  part,  or  to  an  extent  not  very  essential,  specific  performance 
will  be  decreed  with  a  rateable  reduction  of  the  purchase-money,  by  way 
of  compensation  for  the  deficiency.  The  good  sense  and  equity  of  the 
law  on  this  subject,  is,  that  if  the  defect  of  title,  whether  of  lands,  or  chat- 
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hemoZ ^"^'^'^'^  to  tte  purchase,  the  purchaser  ought  not  o  be  

lord TeS  TS,?K  ^'^  "^v*"'"'  *"'*  "^P^*"^  "y  ^'"i  ="''-«  and 

the  rlX^r  °    '^.  be  so  great  as  to  defeat  the  object  of  the  purchase, 

«  tr^irfhr"'  •'^  ""^^"^  ■•'^^^'^'  ^'^-^^  -«  -fso  great 

PTi^ZttlT      '  T''^'  ^'"^  '»'«''»  "^  «  i"*'  abatement  of 

2ie^«  of  ^2      »     !  P'*"''^''  ''^  •*«<"'"«>  ^  PennsylvanU  in 
c W  of  lan?1?r-  r*;'  ^""'-  ^^-  ^  ■'  °"  «  «°'"''^'  for  'he pur- 

a^nTorT^i;' ''''°  ""^'^  "''^°'"  "'  ««» the  case  of  ^ie  loss  rf 
toTSc^[of  ^^.  r^'"  *  '"*"• "  °^»  ^''"^"le  fishery  attached 
wi^SieSe  Sf '  '^'^'^'"'^  of 'Wch  the  residue  of  the  land 
the  C  ci  S^'  '"^'^  r''  "^  •*'^'^«i  '■»  '^^    But  the  court  in 

l^utiTiSS-lTifTsa?''  ^'^'r'  ""^'^^^  '^  '='"'»''«='  ^°^  * 
or  pa^lcularly  connS  wS  .f^  ^'~°"'  **^'^''  *""*'  "*«  '^J*'*"^^ 
w^htco«;,llXS    !,'  ^«-''-— t  and  contradiction, 

reception.  ^^  **  "'  controlling  influence  and  universal 
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ABANDONMENT. 

Of  parol  agreement,  letter  suggesting,  is  no  contract,  99. 
Of  contract — ^purchaser  in  possession  not  liable  for  use  and  occupation, 

119. 
in  vendor's  lifetime — ^its  effect  on  rights  of  his  represen- 
tatives, 123. 
in  purchaser's  lifetime,  its  effect  &c,.  125. 
entitles  vendor  to  have  abstract  returned,  130. 
by  assignees  of  bankrupt  purchaser,  465. 
by  purchaser  from  the  Court,  whether  allowable,  573. 
Of  possession  by  husband  and  wife,  of  her  estate,  194. 
Of  vendor's  lien  for  purchase-money,  what  amounts  to,  346,  et  seq. 
Of  objection  to  title  by  purchaser,  its  effect  on  costs,  544. 
ABATEMENT. 

Of  rent,  agreement  for,  must  be  in  writing,  96. 
Of  price,  for  misdescription,  54. 

when  claimable  for  defects  in  estate,  307,  et  seq. 

vendor  when  compelled  to  convey  estate,  on  being  allowed, 

499,  et  seq. 
purchaser  unsuccessfully  claiming  in  suit,  pays  costs,  when, 
545. 
Of  incumbrances,  obtained  by  purchasing  partner,  enures  to  benefit  of 
firm,  434. 
ABSENCE. 

Of  husband,  may  prove  illegitimacy,  170. 
Without  tidings,  raises  presumption  of  death,  172. 
ABSOLUTE. 

Interest  contracted  for,  purchaser  need  not  take  redeemable,  504. 
ABSTRACT. 

In  conditions,  means  ''perfect  abstract,'*  58. 

When  perfect,  what  it  must  contain  and  show,  131  to  134. 

Purchaser's  right  to,  and  right  to  retain,  130. 

Condition  restricting,  when  expedient,  58. 
Vendor  pays  for,  except  on  sale  to  railway  company  &c.,  130. 
Condition  contra^  mortgagee  may  sell  under,  77. 
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ABSTRACT— <;ona'nueJ. 

What  must  be  furnished  in  varioufl  cases,  134  to  140. 

Effect  of  condition  for  its  commencement  with  specified  document,  68. 

Condition  respecting,  how  to  be  framed,  if  early  title  lost  or  defective,  68. 

Production  of,  prior  to  sale,  when  expedient  69. 

As  to  its  preparation,  contents,  and  delivery,  140  to  147. 

On  sale  by  Court,  562,  567. 

Condition  for  delivery  of,  57. 

How  waived  in  Equity,  213,  «/  seq. 

Delivery  of,  cannot  supply  want  of  written  contract,  99,  478. 

But  must  precede  application  for  payment  of  purchase-money  into  Court, 
on  sale  under  decree,  572. 

Non-delivery  of,  its  effect  on  conditions  as  to  time,  &c.,  58,  72. 

Or  on  condition  as  to  interest,  300,  et  seg. 

Long  retention  of,  without  objection,  a  waiver  of  title,  531. 

As  to  its  examination  and  perusal,  147,  to  149. 

expenses  of,  when  recoverable  by  purchaser,  147,  446. 

Master  proceeds  on,  on  reference  of  title,  522. 

As  to  its  verification,  69,  149  to  200. 

Must  be  verified,  although  deeds  not  to  be  produced,  67. 

Should  be  verified  at  vendor's  expense,  on  sale  in  lots,  70,  77. 

Erroneous,  purcheiser  reselling  on  faith  of,  yet  not  allowed  damage  for 
loss  of  bargain,  447. 

Must  be  returned  if  contract  finally  abandoned,  130. 
ABSTRACTION. 

Of  part  of  subject-matter  of  contract,  pendente  lUe,  534. 
ACCEPTANCE. 

Of  lease  by  assignees  in  bankruptcy,  37. 

Payment  by,  to  agent  of  vendor,  when  valid,  87. 

Of  right  of  pre-emption,  98,  n.  (q). 

Of  offer,  by  post,  101, 105.  • 

Of  offer,  binding  if  not  conditional,  104. 

Conditional,  its  effect,  104. 

Of  abstract,  afler  time  fixed  for  delivery,  when  inexpedient,  146. 

Of  title  shown  by  abstract,  its  effect,  149. 

Subject  to  removal  of  specified  objection,  its  effeet,  217,  521. 

Not  always  required  of  purchaser  moving  to  pay  purchase-money  int  o 
Court.,  564. 
And  see  Waiver. 
ACCESS. 

Doctrine  as  to,  as  respects  illegitimacy,  170. 
ACCESSION. 

In  correspondence,  by  both  parties  to  same  terms,  is  an  agreement, 
104. 
ACCIDENTAL. 

Loss  or  improvement  aller  contract  is  borne  or  taken  by  purchaser,  116 
to  118. 
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ACCIDENT  Ah-^ontinued. 

Omifidon  of  parcels  from  conveyance,  383. 
ACCOMMODATION  WORKS. 

Should  be  referred  to  in  agreement  for  sale  to  railway  company,  97. 
ACCOUNT. 

Of  profits.  &c..  how  taken,  if  sale  to  trustee,  &c.,  set  aside,  23, 24. 

When  sale  set  aside  as  fraudulent  against  vendor,  222,  358. 

Or  as  fraudulent  against  purchaser,  380. 

How  taken  against  vendor,  delaying  to  show  title,  293. 

Against  purchaser  evicted  under  paramount  title  in  Equity,  426. 

Against  purchaser,  not  obtainable  under  prayer  for  general  relief,  472. 

Of  rents,  &c.,  decree  for  specific  performance  should  direct,  534. 

Settlement  of,  with  agent,  when  equivalent  to  payment  to  vendor,  87, 31 0. 
ACCRUER. 

Of  title.     See  Statuts  of  Limitations. 
ACCRUING. 

Benefit  after  contract — ^purchaser  entitled  to,  116,  to  118. 
ACCURACY. 

Of  particulars,  material,  51. 
ACKNOWLEDGMENT. 

Of  title,  equivalent  to  possession,  within  3  &  4  Will  IV.  c,  74, 192. 

What  amounts  to,  ib.,  n.  (e.) 

Its  effect  between  mortgagor  and  mortgagee.  196. 
*       By  married  women,  search  for,  243. 

Mode  of  taking,  and  practice  respecting.  269,  et  seq. 

Until  made,  vendor's  liability  to  discharge  incumbrances  continues,  282. 

Vendor  pays  for,  344. 
ACaUIESCENCE. 

In  purchase,  binds  infant  attaining  majority,  10. 

Or  married  woman  becoming  sui  juris j  12. 

In  voidable  purchase  by  trustee,  &c.,  binds  cestuU  ^ue  trusty  25. 

How  distinguishable  from  confirmation,  26. 

Bars  vendor's  right  to  set  aside  fraudulent  sale,  359. 

In  purchase,  or  expenditure  by  purchaser,  binds  adverse  claimants,  394, 
395. 

In  expenditure  by  railway  company,  held  to  bind  landowner,  480. 

Purchaser  when  not  bound  by,  to  accept  bad  title,  531. 
ACRE. 

Statutory  and  customary,  303,  et  seq. 

Estate  presumptively  sold  by,  if  quantity  stated,  307. 

ACT. 

Private,  copy  of,  should  accompany  abstract,  145. 
How  to  be  proved,  150. 
Is  not  notice,  although  declared  public,  409. 
Affecting  property,  should  be  noticed  in  particulars,  53 
But  local  public  Act  need  not  be  noticed,  ib. 
Being  notice  to  all  the  world,  406.     * 
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ACTS. 

Meaniog  of,  in  covenanU  for  title,  368. 

or  ownership  by  purchaser,  when  an  acceptance  of  title,  220. 
Of  purchaser,  what  will  rebut  presumption  of  ad vancement  439. 
Of  vendor,  may  avoid  contract,  515. 
ACTION. 

Against  vendor,  for  concealment  or  misrepresentation,  40,  44,  45. 

Against  solicitor  misrepresenting  title,  42. 

Against  stranger  misrepresenting  property,  45. 

Against  purchaser  or  stranger  for  slander  of  title,  46^  47. 

Against  auctioneer  selling  without  authority,  80. 

For  deposit,  if  purchase  go  ofi',  82. 

By  auctioneer  against  party  for  whom  he  acts  as  agent,  83. 

On  cheque  for  deposit,  88. 

In  Vespect  of  performance  of  parol  agreement,  93. 

Or  of  transfer  of  parol  agreement,  ib. 

Not  for  collateral  matter  mixed  up  with  void  parol  agreement,  96. 

For  mortgage  debt,  not  restrained,  though  mortgagor  have  apeed  to  sell 

estate,  128.  ^ 

For  recovery  of  land,  &c.    See  Statute  of  Limitations. 
Of  ejectment  against  purchaser  rejecting  title,  221. 
For  use  and  occupation  agapst  purchaser,  119, 222 ;  448. 

by  purchaser,  223. 
By  vendor  upon  purchaser's  covenants,  360,  et  teq. 
By  purchaser  upon  vendor's  covenants,  363,  el  seq. 
For  rents,  &c.,  by  purchaser  of  reversion,  386. 
Purchaser  when  liable  to,  for  nuisance,  430. 
For  breach  of  contract,  Ch.  XVII.  passim^  443. 
Inability  to  recover  damages  in,  when  a  defence  in  Equity,  496. 
Damages  recovered  in,  a  defence  in  Equity,  516. 
For  title  deeds  by  purchaser  under  decree,  restrained,  570. 
Costs  of,  in  suit  for  specific  performance,  547. 
ACTUARY. 

Opinion  of,  no  test  of  value  of  reversionary  interests,  357. 
ADDITION. 

By  parol  to  written  agreement,  inadmissible  at  Law,  451. 
Or  on  behalf  of  a  plaintiff  in  Equity,  483. 
When  admissible  as  a  defence  in  equity,  484,  et  seq. 
ADITS,  MINING. 

Law  respecting,  184. 
ADMINISTRATION. 

Letters  of,  received  as  evidence  of  death.  168. 
Suit,  its  effect  on  power  of  trustees  for  sale,  and  executors,  29. 
damages  for  breach  of  covenant,  claimable  as  debt  in,  376. 
as  is  vendor's  claim  under  decree  for  unpaid  purchase^money,  535. 
ADMINISTRATOR. 

Cannot  buy  intestate's  persoiftd  estate,  17. 


INDEX.  679 

ADMimSTRATOR— continued. 

May  adopt  contract  entered  into  by  agent  before  grant  of  letters  of  ad- 
ministration, 86. 

TTime  runs  against,  from  death  of  intestate,  189. 

Assignment  by,  before  administration,  void,  275. 
See  Personal  Representath^es. 
ADMITTANCE. 

To  copyholds,  should  in  abstract  be  preceded  by  surrender^  141. 

Costs  of,  who  pays  for,  335. 
^  Customary  heir  may  sue  as  such  before,  374. 

ADOPTED. 

Child,  purchase  in  name  of,  an  adTancement,  437. 
ADOPTION. 

Of  act  of  unauthorized  agent,  86. 

By  widow  of  husband's  contract  for  sale,  464. 
ADVANCE. 

Of  price,  what  required  on  opening  biddings,  556. 

of  biddings  not  opened  for,  after  confirmation,  560. 
ADVANCEMENT. 

When  purchase  is  held  to  be,  437,  et  seq. 
ADVANTAGES. 

Concealment  or  disclosure  of,  by  purchaser^  46. 

Legally  incidental  to,  are  presumed  to  accompany  property,  51. 

Obtained  by  partner  enure  to  benefit  of  co-partner,  434. 
ADVENTITIOUS  VALUE. 

Destruction  of  matters  conferring,  relieves  purchaser  from  contract,  116, 
223. 

Want  of  title  to  part  of  property  posseasing,  a  defence  in  Equity,  505. 
ADVENTURE. 

Property  purchased  as,  does  not  survive  in  Equity,  433. 
ADVERSE  INTEREST. 

Parties  having,  prior  to  contract,  not  proper  parties  to  suit,  466. 
ADVERSE  CLAIMS.    See  Claims. 
ADVERTISEMENT. 

Of  sale  by  fiduciary  vendors,  proper,  33. 

Of  sales  by  the  Court,  553. 
ADULTERY. 

Of  wife,  yet  issue  legitimate,  169. 
ADVOWSON. 

Title  to,  must  be  accepted  by  purchaser  claiming  to  present  to  vacancy, 
117. 

Must  be  carried  back,  over  what  period,  139. 

Right  to  recover,  when  barred  by  time,  197. 

How  affected  by  judgments  231,  235. 

Purchaser  of,  restrained  from  presenting,  before  payiment,  519, 
AGENCY. 

Denied,  may  be  established,  84. 
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AGENCY-'Continued. 

Alleged  agent  may  be  exaimned  to  disprove,  106. 
AGENT. 

For  purchase,  may  not  sell  his  own  estate  to  principal,  7. 

Fiduciary  vendor  may  not  act  as,  15. 

For  sale  or  management,  cannot  purchase,  ib, 

or  mortgagee,  cannot  purchase  from  him  under  power  of  sale,  71. 

or  fiduciary  vendor,  cannot  himself  purchase,  18. 

For  sale,  should  sell  when  practicable,  27. 
how  he  ought  to  sell,  31  to  35. 
for  what  price  he  should  sell,  35  to  37. 

General  points  respecting  sales  by,  37,  38. 

As  to  hiq  appointment,  powers,  duties,  liabilities,  and  remuaeration,  83 
to  87. 

Payments  to,  when  valid,  87,  310. 

Signature  of  agreement  by,  binds  principal,  91. 

How  agent  should  sign,  85, 107. 

Alleged  agent  may  be  examined  to  disprove  agency,  106. 

Acknowledgment  of  title  by,  binds  principal,  192. 

Principal  bound  by  fraud  of,  380,  454,  n. 

And  by  notice  to,  402, 412. 

Whether  within  the  rule  as  to  professional  communications,  414. 

May  sue  and  be  sued  on  contract,  when,  444. 

No  damages  in  Equity  against  person  falsely  contracting  as,  459. 

When  to  be  a  party  to  suit  for  specific  performance,  467. 

Improvident  contract  by,  not  enforced  in  Equity,  491. 
AGISTMENT. 

Parol  agreement  for.  valid,  95. 
AGREEMENT. 

Not  to  bid  at  auction,  valid,  47. 

For  sale  of  land,  what  it  comprises,  51,  52. 

In  writing,  generally  necessary  under  Statute  of  Fauds,  91  to  96. 

The  preparation  of  formal  agreements  96,  to  97. 

What  informal  documents  may  constitute  agreement,  97  to  105. 

Signature  to,  105  to  108. 

Stamps  on,  109  to  111. 

As  to  illegal  agreements,  111  to  113. 

When  to  be  recited,  254. 

To  pay  interest,  effect  of,  298. 

To  take  rents,  &c.,  excludes  claim  to  interest,  302. 

In  conveyance  for  lease,  no  additional  stamp,  332. 

Voidable,  purchaser  whether  bound  by  notice  of,  416,  et  seq. 

To  use  property  as  in  trade,  bars  survivorship,  433. 

Respecting  joint  purchases,  434. 

Remedies  at  Law  and  in  Equity  for  breach  of,  Ch.  XVI I.  and  X  VIIl. 

Production  of,  when  compelled  at  Law,  453. 

And  see  Contract. 
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ALIEN. 

iDcapacity  of,  to  hold  land,  present  law  respecting,  8,  9. 

Naturalization  of,  9. 

No  lien  on  land,  presumed  in  favor  of,  350. 
ALIENATION. 

Married  woman,  thoogh  absolute  owner,  may  be  restredned  from,  5. 

Of  charity  lands,  when  valid,  7,  571  n. 

Of  tenant  for  life's  estate,  effect  of,  on  his  power  to  consent  to  sale,  35,  n. 

Champerty,  what  amounts  to,  112. 

Of  purchaser's  interest  under  contract,  allowable,  115. 

As  to  restrictions  on  general  rights  of.    See  Ch.  I.  pp.  1  to  7. 
ALIENEES. 

Of  purchaser  or  vendor,  may  enforce  specific  performance,  461. 

Of  vendor,  specific  performance  when  enforced  against,  462, 469. 
ALLOTMENT. 

Condition  to  be  used,  on  sale  of,  74. 

What  abstract  of  title  to,  requisite,  134  to  136. 

Held  under  several  titles,  steward's  fees,  335. 

Unascertained,  sale  of,  at  inadequate  price  enforced,  511. 
ALLOWANCE. 

To  vendor  or  purchaser,  when  sale  set  aside.    See  Accounts. 
ALTERATION. 

Of  property  by  infant  purchaser,  its  effect,  11 . 

Or  by  married  woman,  13. 

Of  time  fixed  for  sale  by  author  of  trust  inadmissible,  30. 

Of  advertized  mode  of  sale,  should  be  advertized,  33. 

Of  printed  particulars,  &c.,  by  auctioneer,  50. 

Of  signed  agreement,  destroys  rights  of  altering  party,  108, 455. 

Of  property  by  vendor,  discharges  purchaser,  116,  223. 

Of  property  by  purchaser,  its  effect,  220,  223,  381. 

In  approved  drafl  conveyance,  should  be  mentioned,  267. 

Of  deed,  whether  fresh  stamps  necessary,  333. 
AMBIGUITY. 

In  written  agreement,  fatal,  if  patent,  102. 

Parol  evidence,  when  admissible  to  explain,  451. 

A  ground  of  defence  in  Equity,  485. 
AMBIGUOUS  RECITAL. 

Not  notice,  411. 
ANCESTORS. 

Vendor  covenants  against  acts  of,  when,  371. 

Purchase  in  name  of,  no  advancement,  438. 
ANCIENT  DEEDS. 

Not  to  be  abstracted,  140. 

but  must  be  given  up  on  completion,  314. 

Attested  copies  of,  cannot  be  required,  66,  316. 

Proof  of  execution  of  original,  unnecessary,  152. 
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ANCIENT  DEMESNE. 

Land  held  in,  whether  within  the  1^2  Vict  c.  110,  237. 
ANNUITY. 

Contract  for  purchase  of,  from  infant,  a  raisdemeanor,  3. 

For  sale  of,  when  enforced  after  death  of  annuitant,  117,  511,  512. 

Arrears  of,  for  how  long  recoverable,  188, 189,  n.  (0.) 

Secured  on  land,  is  bound  by  registered  judgment,  237,  238. 

Searches  for,  whether  requisite,  243. 

Estate  sold  for,  no  a4  valorem  duty,  256,  327, 

Charged  on  land,  estate  must  be  sold  subject  to,  unless  annuitaDt  concur , 
291. 

Unless  there  is  a  trust  to  pay  debts,  284. 

Vendor's  Hen,  when  the  estate  is  sold  for,  348,  349. 

Covenant  for  payment  of,  he  can  require,  266. 

Whether  inadequacy  of,  as  a  consideration  may  be  shown,  354. 

Release  of,  supports  settlement  otherwise  voluntary,  423. 

Purchaser  of,  from  Court,  when  entitled  to,  567. 
ANSWER. 

Incumbrancer,  &c., bound  by,  on  inquiry  as  to  claim,  42. 

Whether  he  need  make,  43,  228. 

Admission  of  parol  agreement  in,  by  defendant,  482. 
ANTICIPATION. 

Of  time,  fixed  by  author  of  trust,  for  sale  improper,  30,  571. 

APPARENT  AGENT. 

Acts  of,  may  bind,  84. 

APPEAL. 

Pending,  yet  Master  settles  conveyance,  536. 

Money  repaid  on,  does  not  bear  interest,  538,  548. 
APPLICATION. 

or  purchase  money,  when  purchaser  bound  to  see  to,  283  ei  seq. 

Mode  of,  on  sale  by  Court,  564. 
APPOINTMENT. 

Of  agent,  how  to  be  made,  83. 

Deed  of,  in  abstl^ct,  should  be  preceded  by  deed  creating  power,  141. 

Defeated  judgment,  under  old  law,  233. 

Sed  aliiur^  under  new  law,  234. 

Except  as  respects  purchasers  without  notice,  241. 

To  be  registered  in  County  Register,  319. 

Effect  of,  on  prior  covenants  for  title,  361,  364. 

By  covenantor,  person  claiming  under,  claims  under  him,  368* 
APPORTIONMENT. 

Of  rent,  condition  for,  on  sale  of  reversion,  60. 

Of  rent,  dec,  conditions  for,  on  sale  of  leaseholds  in  lots,  76. 

Of  conBideration,  on  purchase  of  copyholds  and  other  property,  255. 
to  avoid  higher  duty,  ib. 

None,  of  damages  for  breach  of  covenants  for  title,  between  tenant  for 
Ufe  and  remainderman,  377. 
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APPORTIONMENT— cdn/tnueJ. 

Act,  does  not  apply  between  vendor  and  purchaser,  386. 
APPROPRIATION. 

Of  purchase-money,  and  notice  given,  saves  intererst.  293. 

When  justifiable,  294,  298,  301. 

What  amounts  to,  297,  298. 

Its  effect  if  incumbrance  discovered,  382. 
APPROVAL. 

Of  drafl,  when  equivalent  to  agreement,  507. 

Of  title,  by  counsel,  does  not  bind  client^  149,  217. 
ARBITRATION  BOND. 

May  amount  to  an  agreement,  98. 
ARBITRATOR. 

Cannot  purchase  claims  of  parties  to  reference,  16. 
ARGUMENTATIVE  REPLIES. 

To  objections  to  title,  whet^^  a  waiiver  of  conditions  as  to  time,  &c„  72. 
ARREARS. 

Of  periodical  payments,  what  recoverable,  198. 
ARTICLES. 

Marriage,  post-nuptial  settlement  is  notice  of,  407. 
ASSENT. 

Purchaser's,  to  investment  of  deposit,  necessary,  to  bind  him,  88. 

To  contract,  party  bound  may  require  other  party  to  signify,  or  to  reject 
105. 
ASSESSMENT. 

To  land-tax,  evidence  of  occupancy,  167. 
ASSETS. 

When  marshalled  for  vendor's  lien,  346. 

Heir  or  devisee  liable  in  action  to  extent  of,  376. 
ASSIGNEES. 

Of  Bankrupt  or  Insolvent,  their  rights  to  his  afler-acquired  property,  13 
14. 

Selling,  cannot  purchase  the  estate,  16. 

As  to  ^me  for  sale  by,  28. 

As  to  mode  of  sale  by,  32  to  35. 

As  to  the  price,  35,  to  37. 

As  to  their  general  liabilities,  37,  38. 

Of  bankrupt  purchaser,  may  take  to  or  abandon  contract,  120. 

Contract  by,  to  sell  lease,  fixes  them  as  assignees  thereof,  129. 

Of  bankrupt,  covenant  by,  to  produce  deeds,  how  qualified,  263. 

Of  purchase-money,  his  rights  and  liabilities,  282,  346,  381,  461. 

Of  insolvent,  not  asserting  rights  for  nineteen  years,  yet  not  postponed, 
396. 

Of  bankrupt  or  insolvent  vendor,  purchaser  how  protected  against,  396. 

may  enforce  and  are  bound  by  contract  for  sale,  461, 462. 

Of  bankrupt  purchaser,  may  elect,  465. 
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ASSIGNEES— ^dn/tfiutfJ. 

or  vendor's  or  purchaser's  iDterest  under  contract,  who  proper  parties  to 
suits  by  or  against,  469,  470. 
ASSIGNMENT. 

or  lease  for  less  than  three  years,  parol  agreement  for,  void,  92. 

Of  parol  agreement,  when  a  good  consideration,  93. 

Of  terms  for  years,  when  presumed,  160. 

What  requisite,  if  incumbrance  kept  on  foot,  248. 

What  to  be  entered  in  County  register,  318. 

Of  lease,  agreement  for,  how  not  performed,  504,  506. 
ASSURANCE. 

By  infants,  lunatics,  and  married  women,  whether  void  or  voidable,  1  to  5. 

Further.    See  Covenants  for  Title. 

Further,  purchaser's  right  to,  Equity,  382,  et  seq. 
ATTAINDER. 

What  it  is,  and  its  effect,  6. 
ATTENTION. 

From  defect  in  estate,  vendor  must  not  divert,  40. 
ATTESTATION. 

Of  registration  memorial,  what  sufficient,  319,  et  seq. 
ATTESTED  COPIES. 

Purchaser's  right  to,  314,  et  seq. 

Of  deeds,  when  evidence,  152. 

Of  documents  produced  as  negative  evidence,  purchaser  not  entitled  to^ 
166.  « 

ATTESTING  WITNESS. 

Signature  as,  not  a  signature  within  Statute  of  Frauds,  107. 

Whether  proof  of  deeds  by,  can  be  required,  151. 

Whether  affected  with  notice  of  contents  of  deed,  411. 
ATTORNEY.    See  Solicitor. 

Surrender  made  or  deed  executed  by,  power  to  be  produced, 
*      and  what  evidence,  &.C.,  required,  151, 152. 

Receipt  under  power  of,  when  insufficient,  292. 

Conveyance  by,  by  infant  or  married  woman,  void,  2,  269. 

Vendor  must  not  convey  by,  t6. 
ATTORNMENT. 

Not  necessary  to  enable  purchaser  to  proceed  for  rent,  dbc,  387,  430. 
AUCTION. 

What  it  is,  80. 

Purchase  at,  by  fiduciary  vendor,  voidable,  15. 

Authority  to  sell  by,  does  not  justify  private  sale,  31. 

Fiduciary  vendors,  whether  bound  to  sell  by,  32. 

Agreement  not  to  bid  at,  valid,  47, 490,  n. 

Sales  by,  are  within  Statute  of  Frauds,  91,  482. 

Agreement  on  sale  by,  refers  to,  particulars,  &.c,  96. 

Bonafide  sale  by,  fixes  value  of  estate,  357,  510. 

Estates  are  generally  sold  by,  by  the  Court,  549. 
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AUCTION  DUTY. 

Repealed  (by  8  Vict.  c.  15,)  482,  n.  (o.) 

Payment  of,  was  not  a  part  performance,  482. 
AUCTIONEER. 

Cannot  buy  the  estate,  16. 

Verbal  declarations  by,  at  sale,  their  effect,  50,  486. 

His  liabilities,  power,  and  remuneration,  80,  to  93,  553. 

Authority  of,  revocable  before  sale,  83. 

Loss  by  insolvency  of,  falls  on  vendor,  89. 

Entry  by,  in  sale  book  binds  either  party,  98. 

But  the  name  of  other  party  must  appear,  or  auctioneer  must  be  per- 
sonally bound,  100. 

When  and  why  a  party,  to  suit  for  specific  performance,  468. 

Who  appointed,  on  sale  by  Court,  551. 
AUSTRALIA. 

Lands  in,  generally  conveyed  by  feofiment,  257. 
AWARD. 

Conditions  respecting,  74. 

Want  of  inrolment  of  supplied  by  statute,  ib.  n. 

When  evidence  of  requisition  of  Acts  being  complied  with,  135, 136. 

Agreement  that  title  shall  commence  with,  136. 

How  proved,  150. 
BAILIFF. 

« 

Purchaser  of  infant's  estate,  chargeable  as,  427. 
BANK. 

Pa3rment  into,  on  sale  by  statutory  vendors,  311. 
BANKING  ACCOUNT. 

Payment  into,  whether  an  appropriation,  297,  298. 
BANKRUPT. 

Cannot  make  a  title  against  his  assignees,  6. 

Afler-acquired  property  of,  vests  in  assignees,  when,  13. 

Estate  of,  may  not  be  bought  by  assignee,  16. 

How  to  be  sold.    See  Assignees. 

Contract  for  sale  of  his  estate,  exempt  from  stamp  duty,  110. 

Whether  to  be  a  party  to  conveyance  of  his  estate,  250. 
And  See  Bankruptcy  and  Assignees. 
BANKRUPTCY. 

Sales  in,  are  within  Statute  of  Frauds,  91, 482. 

Biddings  in,  may  be  opened,  36. 

Of  either  party  does  not  determine  contract,  120. 

Of  purchaser,  deposite  set  off  against  deficiency  on  re-sale,  73. 

Proceedings  in,  how  proved,  156. 

Effect  of,  on  rights  of  judgment  creditor,  232,  236. 

Orders  in,  have  the  effect  of  judgments,  238. 

Purchase-money  how  paid,  on  sale  in,  311. 

Commission  in,  not  in  itself  notice,  410. 

Certificate  in,  whether  a  defence  to  action  on  covenants,  375^  376,  n. 

And  see  Bankrupt,  and  Assignees. 
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BAPTISM. 

or  child  as  legitimate,  mises  presumption  of  marriage,  171. 

Certificate  of,  not  evidence  of  time  or  order  of  birth,  176. 
BARGAIN. 

No  damages  generaily,  for  loss  of,  447. 

base;fee. 

When  enlarged  into  fee  simple  by  3  &  4  Will.  IV.  c  74, 195. 

Created  before  passing  of  the  Act,  is  protected,  196. 
BEDFORD  LEVEL. 

Register  ofconveyancesof  land  in,  320. 
BENEFIT. 

Party  may  consent  to  sale  for  his  own,  30,  35. 

Happening  to  estate  after  contract,  is  taken  by  purchaser,  116. 

Rule  respecting,  on  purchase  under  decree,  566. 

When  purchaser  claiming,  must  accept  title,  117. 
BIBLE. 

Entries  in,  evidence  of  pedigree,  178. 
BIDDER. 

At  auction,  to  protect  property,  allowable  in  Equity,  89. 

But  not  at  law ;  sembUj  except  by  stipulation,  51,  89. 

Buying-in  wrong  lot,  specific  performance  not  enforced  againsti  90. 
BIDDING. 

Reserved,  when  allowable,  51, 89. 

special  order  for,  requsite,  on  sale  by  Court,  552. 

May  be  retracted  before  fail  of  hanmier,  if  no  condition  against,  57. 

Whether  such  a  condition  is  valid,  ih. 

Agreement  not  to  oppose,  is  legal,  47,  490. 

By  agent  beyond  authorized  amount,  its  effect,  84. 
See  Opening  Biodings. 
BILL. 

In  administration  suit,  its  effect  on  power  of  executors,  29. 

For  specific  performance,  dismissed,  return  of  deposit  when  ordered,  88, 
538. . 

Of  costs,  delivery  and  taxation  of,  340,  el  seq. 

For  specific  performance,  form  of,  470,  et  seq. 
filing,  binds  plaintiff  to  parol  contract,  494. 

not  dismissed  for  want  of  prosecution,  pending  reference,  522. 
dismissal  of,  529,  530. 
BILL  OF  EXCHANGE. 

Should  not  be  given  to  agent,  &c.,  for  purchase-money,  87. 

Taking  for  purchase-money,  does  not  affect  vendor's  lien,  347. 
BIRTH. 

Evidence  of,  176,  to  178. 
BISHOP. 

Purchase  by,  of  annuity  charged  on  rectory,  set  aside,  16. 

Sale  of  lease  by,  freehold  title  not  to  be  required,  75, 137. 

Restrained  from  presenting  or  collating,  pending  suit,  519. 
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BLANK. 

Lefl  for  sigDatare  at  foot  of  agreement,  its  effect,  107. 
BLIND  AND  DEAF  PERSON. 
Notice  to,  whether  valid,  34,  n. 
BOND. 

Of  reference,  may  constitute  agreement,  98. 
By  Railway  Companies,  on  entry  before  payment,  225. 
Taking  for  purchase-money,  whether  it  affects  vendor's  lien,  347,  et  seq. 
For  quiet  enjo3rment,  cannot  be  required  as  a  <*  further  assurance,"  370. 
Agreement  in  shape  of,  specific  performance  of  enforced,  496. 
BOOK. 

Entries  in,  when  evidence  of  pedigree,  178. 
BREACH. 

Of  covenant    See  Covenant. 
Of  contract.    See  Contract. 

Of  agreement  by  tenant,  when  vendor  may  sue  for  afler  conveyance, 
.      387. 
Of  trust,  what  amounts  to  confirmation  of,  26. 
Trustee  of  legal  estate,  liable  for  feicilitating,  38. 
When  use  of  special  conditions  amounts  to,  76. 

Of  trust,  and  inability  to  give  receipts  for  purchase  money,  distinguished, 
288. 
vendor's  lien  affected  by,  350. 
purchaser  when  affected  by  notice  of  410. 
lands  purchased  in,  cesluis  que  trust  may  claim,  442. 
agreement  amounting  to,  not  enforced  in  Equity,  490. 
BRICK-BUILT. 
What  is,  56. 
BUILDINGS. 

Pulled  down,  how  valued  in  taking  accounts,  23. 
Ruinous  state  of,  a  patent  defect,  40, 
Removed,  to  be  referred  to  in  sale  of  lease,  54. 
Covenants  respecting  erection  of,  360,  362. 
BUILDING  LAND. 

Plan  of  intended  improvements,  on  sale  of,  55. 
Adjoining  land  stated  to  be,  effect  of,  ib. 
Land  sold  as,  and  rights  of  way,  ^.,  concealed,  64. 
BURIAL. 

Certificate  of,  how  far  evidence  of  time  of  death,  176. 
BUYING  IN. 

Estate  by  fiduciary  vendors,  their  liability,  37, 
CASE. 

For  opinion  of  counsel,  whether  to  be  produced,  165,  415. 
Is  not  evidence  of  pedigree,  178. 
On  title,  not  sent  to  Law,  unless  purchaser  consent,  523. 
As  to  costs  of)  547. 
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CAUTION.  : 

Parcfaaaer  DoC  boond  to  OK  ezeeMfe,  442. 
CERTIFICATK 

or  birtbi,  marriages,  and  deaths,  evidenee,  17& 

Of  burial,  whether  pnrchaaer  can  require,  t^. 

or  aekooiHedgiDeat  by  married  woman,  270. 

Coirts  of;  334. 

In  bankruptcy,  whether  a  delenoe  to  action  on  ooYeoant,  375l 
CESTUI  aUE  TRUST. 

Right  oif  to  impeach  porchaaa  by  trostee,  dtc,  21  to  26. 

Under  expreai  trust,  when  barred  by  3&,  4  Will.  IV.  c.  27, 190. 

Mortgagor  not  to  be  deemed  soch,  191. 

Trastee  whether  barred  by  possession  of^  t6. 

Specific  peribrmanoe,  when  enforced  against,  462. 

When  not  necessary  party  to  suit,  469. 
CESTUI  aUE  VIE. 

Death  of^  before  convejrance,  on  parchase  in  ooneideration  of  life  annnity, 
117,  118. 
CHAMPERTY. 

What  is.  Ill  to  113. 
CHANCEL. 

Liability  to  repair,  does  not  admit  of  compensation,  52, 506. 
CHANGE. 

Of  solidtors,  not  notice  of  change  of  interest,  412. 
CHARACTER. 

In  which  actual  notice  is  acquired,  immaterial,  402. 
CHARGE.    See  Incumbrance. 
CHARITY. 

Lands,  alienation  of,  when  valid,  7,  571,  n. :  and  seeAlL-Oeu*  ▼.  Ft^risi, 
14,  Jur.  1053. 

Governor  of,  lease  to,  of  the  lands,  invalid,  17. 

Lands,  exchange  of,  double  title  to  be  shown  on  sale,  136. 

TrusU  for, whether  within  3  &4  Will  IV.  c  27,  190. 

Conveyance  to,  must  be  enrolled  in  Chancery,  320. 

As  to  notice,  in  cases  of,  394, 425. 

Voluntary  conveyance  to,  is  irrevocable,  420. 
CHARTER. 

Ancient,  parcels  in,  proved  by  modem  usage,  167. 

CHATTELS. 

Agreement  for  sale  of.  when  valid,  94. 

Passing  by  delivery,  not  to  be  included  in  conveyance,  256. 

Real,  of  wife,  husband's  power  over,  5,  273,  464. 
CHEQUE. 

Action  on,  for  deposit,  when  defensible,  88. 

For  purchase-money,  when  not  a  payment,  310. 
CHILD. 

Of  trustee,  purchase  by.  valid,  20. 
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CHlLD^eoniinued. 

Parchaae  in  name  of,  when  an  advancement,  437,  et  seq. 

And  parent,  contracts  between,  when  valid,  356^  n.  (x.) 
CHIROGRAPH. 

Evidence  of  Fine,  154. 
CHOSES  IN  ACTION. 

Rules  as  to,  do  not  apply  to  equitable  estates  in  land,  393. 
CHURCHWARDENS. 

When  a  corporation  to  purchase  land,  8. 

Regularity  of  appointment  of,  presumed,  168,  n. 
CIRCUMSTANCES. 

or  parties  to  contract,  evidence  of,  when  admissible,  452. 
CLAIM. 

Party  supposed  to  have,  on  estate,  should  be  applied  to,  42. 

Notice  of,  not  followed  by  proceedings,  its  effect,  164,  526. 

Moneys  paid  to  compromise,  when  recoverable,  375. 

Notice  of,  its  effect,  407,  et  seq. 

Particulars  of,  to  be  delivered  in  action,  456. 

As  to  proceeding  by,  under  Orders  of  April,  1850, 473,  et  seq. 

Adverse,  by  person  not  parties  to  suit,  decree  does  not  bar,  533. 

Against  moral  equity,  its  effect  on  costs,  541. 
And  see  Incumbrances. 
CLASS. 

Unincorporated,  cannot  purchase,  8. 

More  favored  as  respects  laches  than  individuals,  25. 
CLEAR  YEARLY  RENT. 

What  is,  56. 
CLERIL* 

Of  auctioneer  is  agent  of  both  parties,  82. 

Of  agent  cannot  bind  principal,  87. 

Of  solicitor,  dec,  may  not  disclose  professional  communications,  414. 

Master's  deposit  not  paid  to,  on  sale  by  Court,  592. 
CLIENT.    See  Solicitor. 
CODICIL. 

must  be  produced,  on  sale  by  devisee  under  will,  165. 
COHABITATION. 

May  raise  presumption  of  marriage,  171. 

If  illicit,  presumably  continues  so,  ib. 
COLLATERAL. 

Relations,  as  to  limitations  to,  in  settlements,  421,  et  seq. 

Securities,  mortgagee  selling,  af\er  foreclosure,  cannot  resort  to,  430. 
COLLIERY. 

As  to  opening  biddings  on  sale  of,  557. 

Purchaser  of,  from  Court,  when  entitled  to  profits,  566. 
COLONIES. 

Modes  of  conveyance  in,  257,  n. 
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COMMENCEMENT. 

or  title,  conditions  as  to,  67,  68. 

what  is  a  sufficient,  133  to  140. 

or  suit  what  is,  188,  n. 
COMMENDATION. 

Of  estate  by  vendor,  what  aUowable,  43  to  45. 
COMMISSION. 

Auctioneer  filing  bill  of  interpleader,  cannot  claim  out  of  deposit,  81. 

Auctioneer's  right  to.  82. 

Broker's,  allowed,  among  costs  of  re-investment,  337,  n. 
COMMISSIONER. 

Of  bankrupts,  cannot  buy  the  estate,  17. 

For  inclosure,  cannot  buy  lands  in  parish,  ib. 

Regularity  of  appointment  of,  presumed,  161,  168. 

For  tithe  commutation,  power  of,  135, 181. 
COMMITTEE. 

Of  lunatic,  may  set  aside  convejrance  by,  3. 

May  convey,  under  statute,  4. 

Cannot  purchase  or  rent  the  estate,  17. 

Specific  performance  enforced  by  and  against,  461, 462,  464. 

Of  lunatic  vendor,  purchase-money  to  be  paid  to,  537. 
See  Fiduciary  Character  and  Statutory  Owners. 
COMMONS  INCLOSURE  ACT. 

Title  to  lands  held  under,  136. 
COMMON. 

Liability  to  right  of,  does  not  admit  of  compensation,  52,  506. 

But  purchaser  may  elect  to  take  subject  to,  with  compensation,  503. 

Rights  of,  title  to  under  Prescription  Act,  184  to  188. 

Title  to  limited  instead  of  unlimited  right  of,  admits  of  compenaation,  508. 

Right  of,  unlikely  to  be  enforced,  held  immaterial,  526,  sed  qu. 

Tenant  in*  possession  of  one  does  not  save  rights  of  others  under  3  dt  4 
Will.  IV.  c.  27, 192. 

Buying  of  another,  entitled  to  abstracts  of  general  title,  134. 
COMMUTATION. 

Of  tithe,  181. 
COMPENSATION. 

Defects  &c.  not  admitting  of,  avoid  contract  if  undisclosed,  52. 

Conditions  respecting.  62. 

May  be  used  by  mortgagee,  77. 

What  matters  do  not  admit  of,  63  to  65. 

Fiduciary  vendors  cannot  allow,  65. 

Purchaser  when  entitled  to  defective  estate,  with,  71,  499,  ei  seq. 

Waiver  of  title,  not  always  waiver  of,  221. 

To  landowners,  for  severance,  d&c,  not  liable  to  stamp  duty,  5257. 

For  breach  of  contrrct,  whether  purchaser  bound  to  pay  interest  during 
delay  in  showing  title,  can  claim,  300,  ei  seq. 
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COMPENSATION— cdiUiniierf.  *     . 

Vendor's  or  purchaser's  right  to,  for  diffecence  in  quantity,  394,  el  seq. 

Purchaser's  right  to,  for  deficiency  in  quality,  S09. 

For  personal  inconvenience,  &c.,  when  allowed  to  statutory  vendor, 3 12. 

For  misstated  rental  allowed  to  purchaser  from  the  Court,  after  con- 
veyance, 571. 

And  see  Abatement  and  Purchase-Monet. 
COMPLETION. 

Conditions  should  fix  time  ibr,  58. 

Relative  rights  of  vendor  and  purchaser  until,  115  to  121. 

Death  of  vendor  hefore,  relative  rights  of  his  represensatives,  121  to  124. 

Death  of  purchaser  before — relative  rights  of  his  represensatives,  125  to 
128. 
COMPOSITION. 

For  tithe — Commissioners  may  decide  on  validity  of,  181. 

How  otherwise  proved,  182. 
COMPROMISE. 

When  purchaser  can  recover  from  vendor,  moneys  paid  for,  375. 

By  Court,  in  respect  of  costs,  542. 
COMPULSORY  POWERS. 

Of  Railway  Companies — time  for  exercise  of,  28. 

Second  notice  may  be  given  under,  118.   . 

Notice  under,  to  what  extent  a  contract,  98,  122. 
CONCEALED. 

Fraud,  time  does  not  run  during,  190,  427. 
CONCEALMENT. 

Of  defects,  &c.,  by  vendor,  39  to  43, 530. 

Of  advantages  &c.,  by  purchaser,  46. 

Of  claim  by  incumberancer,  &.c,  228, 395. 

Inadequacy  of  consideration,  resulting  from,  its  effect,  353,  510. 

Contract  procured  by,  equity  will  not  enforce,  402. 
CONCURRENCE. 

Of  Husband,  in  conveyance  by  wife,  when  dispensed  with,  273. 

Of  necessary  party  in  settlement,  a  good  consideration,  420. 

Of  others,  vendor  when  required  to  procure,  498. 
C  ONDITIONS. 

Subsequent  or  precedent,  as  affecting  trusts  for  and  powers  of  sale,  30. 31 . 

Purchaser  of  reversion,  his  rights  in  respect  of  breach  of,  386. 

Mutual,  in  contract,  whether  independent,  450. 
CONDITIONS  OP  SALE. 

Depreciatory,  should  not  be  used  by  fiduciary  vendors,  34. 

General  construction  of,  48  to  51. 

Against  retracting  biddings,  57. 

As  to  deposit,  ib. 

For  delivery  of  abstract,  ib. 

Restrictive  of  purchaser's  right  to  abstract,  58. 

As  to  time  for  completion,  and  interest,  58  to  60. 
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CONDITIONS  OP  BALE—continued. 

For  preparation  and  execution  of  conveyance,  60. 

For  apportionment  of  rent,  ib. 

As  to  crops,  fixtures,  and  timber,  61. 

As  to  misdescriptions,  and  for  compensation,  62  to  65. 

As  to  deeds  and  attested  copies,  65, 66. 

Restrictive  of  purchaser's  right  to  title  and  evidence,  66  to  68. 

As  to  identity,  69. 

Stringent  conditions  not  favored,  ib. 

As  to  expenses,  70. 

As  to  indemnity,  against  charges,  ^.,  ib. 

As  to  time  for  objections,  dec,  70  to  72. 

As  to  resale,  and  forfeiture  of  deposit,  73,  and  see  451. 

Matters  of  fact  stated  in,  must  be  proved,  73. 

Special,  what  generally  required  in  various  cases,  74  to  76. 

Use  of  special,  by  fiduciary  vendors,  76  to  78. 

Effect  of  express  power  to  sell  under  special,  78. 

What  objections  respecting,  are  objections  to  title  for  purpose  ofreference, 
620. 

What  usually  omitted,  on  sale  by  Court,  552. 
CONDITIONAL  POWERS  AND  TRUSTS. 

As  to  sales  under,  30.     . 
CONDUCT, 

Of  parties,  evidence  of  illegitimacy,  170. 

Whether  admissible  as  evidence  against  advancement,  439. 

CONFIRMATION. 

Of  alien's  title,  by  Crown,  9. 

Of  voidable  purchase  by  trustees,  &c.,  26. 

Of  void  exchanges,  by  Tithe  Commutation  Commissioners,  135,  n. 

Deed  of,  recitals  of  objections  in  254. 

not  liable  to  ad  valorem  duty,  330. 
Voluntary,  of  sale  by  reversioner  when  invaUd  355. 
Advised,  of  purchaser  at  undervalue,  bars  relief,  359. 
Of  Master's  report  on  sale  by  court,  purchaser's  rights,  die.,  before,  554, 
et  seq. 
how  obtained,  559. 
effect  of.  560. 
CONSENT. 

To  sale,  by  party  thereby  benefited  valid,  30,  35. 

General,  to  sale,  whether  sufficient,  34. 

Of  parties  agreeing  to  join  in  sale,  should  be  in  writing,  132. 

When  insufiicient,  132. 

To  inclosure  and  exchange  under  inclosure  Acts,  as  to  proof  of^  135  i36. 

Of  protector,  to  disentailing  assurance,  321,  322. 

deed  of,  vendor  pays  for,  334. 
Of  trustees,  tenant  for  life  contracting  to  sell  without,  495.. 
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CONSIDERATION. 

Indipacitated  vendors  or  purchasers  impeaching  sale,  must  restore,  3, 4, 
6, 11, 12. 

Fiduciary  vendors  may  sell,  for  what,  35, 36, 

On  sale  of  reversion,  condition  on  re-sale,  against  requiring  evidence  of 
its  sufficiency,  76. 

Cannot  be  sued  for  as  such,  on  parol  contract,  93. 

Transfer  of  parol  contract,  when  a  good,  ib. 

Statement  of  in  conveyance,  254,  et  seq. 

What  duty  payable  on,  and  on  what,  254,  et  seq. ;  326,  el  seq. 

No  part  of  to  be  retained  by  statutory  vendor,  311. 

What  sufficient  to  support  settlement,  420,  et  seq. 

Purchaser  for,  how  protected  in  equity.     See  Ch.  XV. 

Inadequacy  of,  when  conveyance  set  aside  for,  354.  et  seq. 

Inadequacy  or  excess  of,  a  defence  in  equity,  510,  et  seq. 
a  ground  for  refusing  costs,  543.    * 
CONSTRUCTION. 

Of  particulars  and  conditions  of  ssde,  48  to  51. 

Of  doubtful  instrument,  purchaser  whether  bound  to  notice,  404. 

Of  agreement,  case  of  plaintiff  insisting  on  his  own,  533. 
CONTINGENT. 

Interests  in  real  estate,  married  woman  can  convey,  275. 

Interests  in  copyholds,  are  now  alienable,  324. 

Event,  as  to  vendor's  lien  for  purchase-money  payable  on,  347,  et  seq. 

Reversion,  as  to  inadequacy  of  consideration  paid  for,  355. 

Estates,  owners  of,  when  parties  to  suit,  469. 

Amount  of  consideration,  effect  of,  on  question  of  inadequacy,  511. 

Consideration,  failure  of,  its  effect,  117,  512. 
CONTRACT. 

As  to  restrictions  on  general  power  to  enter  into,  1  to  14. 

Fiduciary  vendors  may  not  without  special  authority  rescind,  37. 

Conditions  for  rescindmg,  how  far  available,  71,  72. 

By  agent,  85. 

As  to  contract  in  writing,  see  Aoreehsnt. 

Effect  of,  on  relative  rights  of  parties,  114  to  129. 

Purchaser  entitled  to  estate,  and  vendor  to  money,  114. 

Purchaser's  general  rights  under,  against  vendor,  115  to  118. 

Vendor's  general  rights  under,  against  purchaser,  118  to  120. 

Rights  of  parties,  under  inter  Be,  not  affected  by  death,  bankruptcy,  4c, 
120. 

Relatire  rights  under,  of  vendor's  real  and  personal  representatives^  if  he 
die  before  completion,  121  to  124. 

And  of  purchaser's,  if  he  die,  &c,  125  to  128. 

Effect  of  contract  in  various  special  cases,  128, 129. 

Purchaser's  right  to  rescind  on  notice,  for  delay,  212,  et  seq. 

By  tenant  in  tail,  cannot  be  enforced  against  issue  or  remaindermeD,  394, 
463. 
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For  jwirrliMf  or  aik.  reaefin  at  Inr  tor  fcraach  «C  Gk. 
reoody  mi  Kq-^jij,  4c^  Ch.  XTOL 

PkiiL^JTremuLi^  after  bCl  fled,  ao  «■•§  gnva,  bt2, 
CONTKIBCTIO.V 

To  pafaawmit  daaigw,  42S, 

H'.«t  (or  bf  /Mbtparcfaaaer,  434. 
CXa\  version.  iSec  CojrrmAcr. 
CO.\VEYA.\CE. 

CoauDoo  toodixjoo  fctpfrttng.  wfaefber  aeeeHBiy.  60. 

Re<|uiMtioD  that  Mraogcr  riialJ  join  ID,  aa  obfecdontD 
moo  eoodjuoD  for  rrfimling  contract.  72. 

Ri(^u  oTpartiei.  bdore*  «ee  CoyraACT. 

Approval  oTdraft  oC  whether  aa  agreeoient,  107, 
.  licaMxaiMlam  of  tnuMfer  ofcfaattelc.  wfaea  ■object  to  doty  aa,  111. 

Of  legal  estate,  noder  atatate.  121, 277.  ei  Mf .,  537,  ef  jcf.  aad  5691 

To  purehaaer,  wheo  it  rerokea  prior  deviK,  127. 

locambraoeei,  eooodered  matten  o(^  in  Equity,  133. 

Preparalioo  of,  whether  waiver  of  title.  218. 

As  to  the  preparatioo  of  geoerallj,  Ch.  XIL 

As  to  ha  execution,  4e.,  269,  et  seq. 

As  to  its  registration,  enrolment,  Ac,  317,  et  seq.  * 

As  to  stamps,  325,  et  $eq. 

As  to  the  costs  of,  334,  <<  #e9. 

Its  efiecton  relatiye  rights  of  Tendor  and  pnrdiaaer,  Ch.  XIV. 
On  adverse  rights  of  third  parties,  Ch.  XV. 

Rights  under,  of  joint  purchasers,  Ac.,  Ch.  XYI. 

Costs  of,  whether  recoverable  at  Law,  446. 

Plaintiff  at  Law,  whether  bound  to  tender  or  execute,  449,  450. 

Refusal  to  execute,  no  defence  to  action  oa  security  for  purchaae-mooey, 
451. 

€Kving  instructions  for,  not  a  part  perfomkance,  478. 
,  Execution  of,  by  vendor,  not  a  part  performance,  482. 

Of  property  by  vendor,  pendente  lite,  when  restrained,  518. 

Preparation  and  execution  of,  in  suit  for  specific  performance,  535,  ei  Jcf . 
And  in  sales  by  the  Court,  567,  et  seq, 
CONVEYANCER. 

Certificated,  whether  he  may  prove  notice  to  client,  414. 
COPARCENER, 

Possession  of  one,  does  not  save  other's  right  of  action,  192. 

Estate  of,  how  affected  by  judgment  231. 
COPPICE. 

Vendor  in  possession  may  cut,  for  benefit  of  purchaaer,  116, 515. 

Improper  cutting  of,  by  purchaser  restrained,  semble,  119. 
COPIES. 

Conditions  that  purchaser  shall  pfiy  for,  mortgagee  may  use,  77, 

Of  deeds,  or  enrolments  of  deeds  when  evidence,  152, 153. 
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COFIES— continued. 

or  recoveries,  Crown  grants,  legal  proceedings.  &c.,  151  to  156. 

Office,  usually  received  in  evidence,  156. 

Certified,  of  records  under  1  &  2  Vict.  c.  94,  ib. 

Of  will  when  are  received,  157. 

Of  records,  under  3  &  4  Will.  IV.  c.  74 ;  and  1  &2  Vict  c.  94, 155, 156. 
,  Of  instruments  on  record,  vendor  must  verify  abstract  by,  202. 

Covenant  for  right  to  take,  of  documents  not^delivered^  263. 

Purchaser's  right  to,  on  completion,  314,  et  seq,  570. 

Copy  of  agreement,  production  of,  when  ordered  at  Law,  453. 
And  see  Attested  Copies. 
COPIES  OP  COURT  ROLL. 

Evidence,  although  not  the  original  copies,  150. 

Examined  copies  evidence,  ib, 

Stewcu'd  to  deliver  out,  stamped,  330. 
And  see  Copies. 
COPYHOLD. 

Customary  restriction  on. alienation  of,  in  parcels  removed,  7,  n. 

Quit  rents,  &c.,  need  not  be  noticed  on  sale  of,  53. 

Vague  description  of,  on  Court  rolls,  sufficient,  69. 

Enfranchised,  conditions  proper  on  sale  of,  74. 

Formerly  waste,  conditions,  &c.,  75. 

Subsequently  surrendered  to  use  of,  would  pass  by  prior  will,  127. 

Sixty  years'  title  to  be  abstracted  on  sale  of,  13S. 

Assurances  of,  how  proved.  150, 151. 

Surrender  of.  presumed,  159. 

Not  extendable  on  a  judgment  under  old  law,  231. 

Aliler  under  1  &  2  Vict.  c.  110,  233,  et  seq. 

Not  extendible  by  Crown  process,  241  (sed  alUer'nB  respects  a  term  for 
years  in  copyholds ;  see  Prid.  on  Judg.  3rd.  edit.  155.) 

Court  rolls  should  be  searched  on  purchase  of,  242. 

Not  within  the  merger  of  Satisfied  Terms  Act,  248. 

Consideration  to  be  apportioned,  on  purchase  of,  with  other  property,  255. 

Vendor  must  surrender,  in  person,  269. 

Assurance  of  by  married  women,  272. 

under  the  Trustee  Act,  1850,  279. 
by  tenant  in  tail,  321. 

Entry  of  assurances  on  Court  Rolls,  323. 

on  sale  to  Railway  Companies,  &c.,  324. 

Contingent  interests  in,  are  now  alienable,  ib. 

Expenses  how  borne,  on  sale  of,  335. 

Covenants  will  run  with,  365. 

Conveyance  of,  under  private  Act,  efTect  of,  429,  n. 

Purchaser  need  not  take,  instead  of  freehold,  504. 
CORNWJILL. 

Duchy  of, — evidence  of  deeds  relating  to,  153,  n. 
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f  )f  iTjeAied  fnirehMeTf  recoverable  onder  covenaota  ibr  title,  377. 
Vitrchitmr  allowed,  if  wle  set  aaide  for  fraad  in  vendor,  380. 
What  not  recoverable  in  action  at  Law,  446. 
(Icneml  rulef  renpecting,  intuits  for  specific  performaDce,  539,  ei  seq. 
On  iftlcu  by  the  Court,  558,  559, 660,  563, 565,  567, 572. 

May  not  buy  up  charges  on  client's  estate,  17. 

Opinion  of  on  abstract,  purchaser's  right  to,  if  contract  go  off,  130. 

Ah  to  consulting,  on  abstract,  for  vendor,  145. 

Or  on  be  half  of  purchaser,  147. 

Acccptiincoof  dolbctive  title  by,  does  not  bind  client,  149, 217. 

(/onfldontnl  communications  to,  as  to  non-disclosure  of)  165, 414,  ei  seq, 

tTmmlly  directs  what  searches,  230. 

Notice  to,  Is  notloe  to  client,  412,  et  esq. 

Hut  his  evidonco  is  inadmissible  in  proof  of  notice^  414. 

Opinion  of,  is  taken  by  Master,  on  title,  and  conveyance,  523,  536. 

Opinion  of,  does  pot  save  costs,  540. 
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COURT. 

Payment  iDto,  of  purchase-money,  under  sales  by  statutory  owners,  its 
investment  and  application,  312. 

Sales  under  order  of,  Ch.  XIX. 
COURT  ROLLS. 

To  be  searched  on  puruhase  of  copyholds,  242. 

A^g^s  omitting  to  enter  their  title  on,  yet  not  postponed,  396. 

W  not^earched  are  not  notice,  410. 
COVENANTS. 

Unusual  in  lease,  notice  of  lease  is  notice  of,  53. 

In  lease,  deceptive  statement  respecting,  fatal,  ib,  54. 

Should  not  be  referred  to  as  ''usual,"  75. 

Evidence  of  performance  of,  condition  as  to,  ib. 

How  affected,  if  lessor  purchase  underlease,  129. 

What  should  be  inserted  in  conveyance,  258,  et  seg. 

Conveyance  in  consideration  of,  whether  vendor's  lien  exist,  347,  et  seq. 

Vendor's  remedies  on  purchaser's,  360,  et  seq. 

Purchaser's  remedies  on  vendor's,  363,  et  seq. 

By  lessee,  who  may  sue  on  al\er  sale  of  reversion,  386. 

By  A,  and  B.,  relative  values  of.  Court  will  not  determine,  41 8,  n. 
502,  n. 

To  indemnify  husband,  a  consideration  for  separation  deed,  420. 

To  settle  land,  purchase  when  a  performance  of,  442,  n. 

Unexpected  liability  to,  a  defence  to  specific  performance,  507. 
COVENANTS  FOR  TITLE. 

Fiduciary  vendors  covenant  only  against  incumbrances,  37. 

Except  under  special  circumstances,  261,  262. 

Condition  respecting,  usual,  78. 

What  entered  into  by  vendor,  in  various  cases,  258,  etseq. 

Breach  of,  what  amounts  to,  and  purchaser's  remedies,  366,  et  seq. 

For  further  assurance,  purchaser's  remedy  under  in  equity,  383,  et  seq. 

Purchase-money  when  applicable  in  discharge  of  incumbrances  covered 
by,  381, 390. 
COVENANT  FOR  PRODUCTION. 

Of  deeds  not  delivered,  purchaser's  right  to,  65,  158,  263, 316. 

When  to  be  entered  into  by  separate  deed,  263. 

When  to  be  made  determinable  on  parting  with  deeds  and  procuring 
substitoled  covenant,  ib. 

To  prior  covenantees,  purchaser  taking  deeds  must  enter  into,  265, 314. 

Whether  to  be  required  under  covenant  for  further  assurance,  370. 
COVERTURE. 

No  excuse  for  participation  in  fraud,  228.    See  Married  Woman. 

Estate  of  husband  during,  bound  by  judgments,  231. 
CREDITOR. 

Of  bankrupt,  advising  on  sale,  cannot  purchase;  17. 

Execution,  may  buy  the  estate,  19. 
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CR^!DIT0R— Continued, 

Under  compofiition  deed,  not  bound  by  majority  to  avoidable  sale,  21. 

Single,  may  compel  sale  of  bankrupt's  estate,  28. 

Creditors  of  insolvent,  direct  time,  mode,  and  place  of  sale,  32. 

Letters  to,  when  not  sufficient  agreement  within  Statute  of  Frauds,  d9. 

Of  purchaser,  by  judgment,  his  rights  against  vendor  before  comple- 
tion, 115.  '  ^    • 

Judgment,  when  necessary  parties  to  conveyance,  250.     ^       • 

Vendor's  lien  for  purchase-money  is  valid  against,  345. 

Conveyance  in  trust  for  creditors,  when  voluntary,  420,  424. 

What  conveyances  fraudulent  against,  426. 
CROPS. 

Condition  as  to  payment  for,  61. 

Growing,  written  agreement  for  sale  or  pure^iase  of,  when  necessary, 
93  to  95. 

Who  entitled  to,  until  time  fixed  for  completion,  115. 

Vendor  may  get  in,  pending  completion,  116,  515. 
CROWN. 

Rights  of,  against  estates  of  traitors  and  felons,  6,  13. 
or  of  aliens,  8,  9. 

Grant  from,  to  be  abstracted,  on  sale  of  estate  held  under,  139. 
how  proved,  155. 

vendor  stating  place  of  enrolment  of,  need  not  produce,  202. 
of  advowson.  presumed,  159. 

Title  acquired  against,  by  adverse  possession,  200. 

Process,  what  estates  are  liable  to,  242.    See  Copyholds. 

Protection  against  debts  to,  under  2  Vict.  c.  11,  241,  399. 

Gives  no  covenants,  262. 

Right  of,  as  respects  mines,  527,  n. 
CULTIVATION. 

Compensation  claimable,  for  state  of,  misdescribed,  309. 

or  for  deterioration  through  want  of^  306. 
CURTESY. 

Estate  by  the,  subject  to  judgments,  231 
CUSTODY. 

Of  deeds — condition  as  to,  66. 

"  Proper,"  what  is,  152,  n. 

Of  deeds  of  settled  estate,  right  to,  201,  n. 
CUSTOM. 

Universal,  conditions  not  to  be  read  so  as  to  contravene,  4S. 

Manorial,  or  local,  need  not  be  noticed  in  particulars,  53. 

That  steward  shall  prepare  surrenders,  valid,  245. 

Negativing  doctrine  of  resulting  trusts,  is  bad,  436. 

Evidence  of,  when  admissible  to  explain  agreement,  452. 
CUSTOMARY  FREEHOLDS. 

Whether  subject  to  judgments  under  old  law,  231. 

Are  subject  to  judgments  under  new  law,.  235,  et  seq. 
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CUSTOMARY  FREEHOLDS— c(manu«</. 

Are  not  within  Merger  of  Satisfied  Terms  Act,  248.  , 

And  3  &  4  Will.  IV.  c.  74,  s.  63,  does  not  apply  to,  322. 
As  to  assurances  of,  257,  n. 
CUSTOMARY  HEIR. 

May  sue  on  covenants  for  title  before  admittance,  374. 
CUSTOMARY. 

Measurements  abolished,  303. 
DAMAGES. 

What  recoverable  for  breach  of  covenants  for  title,  374. 
When  claimable  as  a  debt  in  administration  suit.  376. 
Not  apportioned  between  tenant  for  life  and  remainderman,  377. 
What  recoverable  at  law  for  breach  of  contract,  445,  et  seq. 
Recovery  of  in  prior  action,  a  defence  at  Law  and  in  Equity,  455,  516. 
Not  recoverable  in  equity  ibr  breach  of  contract,  459. 
PresOmed  inadequacy  of,  the  ground  for  decreeing  specific  perform- 
ance, ib. 
Inability  to  recover  at  Law,  when  a  defence  in  Equity,  496. 
By  abstraction  of  subject  of  contract  pendente  lile^  ascertained  by  ac- 
tion, 534. 
And  see  Action. 
DEAN  AND  CHAPTER. 

Sale  of  lease  granted  by,  whether  freehold  title  must  be  produced,  137. 
On  sales  by,  time  is  of  essence  of  the  contract,  209. 
DEATH. 

Of  life  tenant,  n^st  be  disclosed  in  dealing  with  reversioner,  46. 

Of  life  tenant,  cestui  que  vie,  or  annuitant,  pending  contract,  its  eflect, 

116  to  118,  511. 
Of  either  party,  contract  not  affected  by,  120. 
Of  purchaser,  intestate  and  without  heir,  before  completion,  vendor 

may  retain  estate  and  purchase-money,  119.  ' 

Of  vendor,  before  completion,  relative  rights  of  hia  real  and  personal 

representatives,  121  to  124. 
Of  purchaser,  before,  &c.,  relative  rights  of  his,  &c.,  125  to  128. 
Presumption  of,  and  as  to  time  of,  172  to  174. 
Without  issue,  174  to  176. 

Evidence  of,  176  to  180.  , 

Of  vendor  or  purchaser,  who  may  sue  and  be  sued  for  breach  of  con- 
tract 448. 
for  specific  performance  in  Equity,  461, 462. 
Of  husband,  efiect  of,  on  his  contract  to  sell  wife's  chattels  real,  464. 
Of  purchaser  under  decree,  effect  of,  555. 
DEBT. 

From  vendors  agent  to  purchaser  may  not  be  discharged  out  of  pur- 
chase-money, 87. 
Purchase-money  is  a,  from  purchaser,  1 14 ;  and  see  535. 
Mortgage,  mortgagee  need  not  receive  before  time  fixed  for  redemp- 
tion, 276 ;  see  568. 
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DEBT— ron/iiMeJ. 
«    Tn»t  to  pay  debts,  porchafler  when  boiuid  to  see  perfiNmed,  284, 
et  seq. 

Charge  of  debts  in  will,  eqaivalent  to  troit  lor  sale,  291. 

Statutes  making  real  estate  assets  for  payment,  do  not  anKvont  to 
charge  of,  292. 

Purchaser  from  heir  or  devisee  need  not  see  to  payment  of)  t&. 

When  subject  to  ad  valorem  doty,  on  conveyance,  326. 

Damages,  when  Claimable  as,  in  administration  suit,  376. 
DECEPTIVE  PLAN  OR  STATEMENT. 

Avoids  what  would  otherwise  be  notice  of  defects  in  estate,  54. 
DECISION. 

At  law,  Equity  will  not  overrule,  bnt  direct  a  case,  525. 

Of  Court  below,  does  not  in  Appellate  Court  render  title  donbtful,  t^. 

Reported,  bill  filed  on  authority  of,  may  be  dismissed  without  costs,  543. 
DECLARATION. 

Verbal,  at  time  of  sale,  effect  of,  49,  50. 

Statutory  by  vendor,  not  evidence  in  support  of  title,  166. 

By  members  of  family,  evidence  in  matters  of  pedigree,  177. 

By  strangers,  not  generally  evidence  of  pedigree,  yet  acted  on  by  con- 
veyancers, 175, 177. 

Must  be  made  ante  litem  motamj  179. 

May  be  made  by  party  in  like  interest,  180. 

Of  identity,  should  accompany  extracts  from  Registers.  176. 

Of  trust,  2ipd  agreements,  distinguished,  435. 

What  admissible,  te  rebut  presumption  of  advancement,  439. 
DECREE. 

Sale  under,  not  within  Statute  of  Frauds,  91,  555. 

For  payment,  has  the  effect  of  a  judgment,  238,  535. 

Is  not  notice,  410. 

Form  of,  in  suit  for  specific  performance,  532,  el  seq. 

Does  not  affect  persons  not  parties  to  suit,  533. 

Reversed,  no  interest  allowed  on  money  paid  under,  538,^48. 

Sales  under,  Ch.  XIX. 
DEDUCTION. 

Of  title  by  abstract,  should  be  in  regular  order,  142. 
DEEDS. 

Vendor  must  produce  all,  but  need  not  state  defects  apparent  thereon, 
4L 

Condition  respecting  production,  and  copies  of,  65,  66. 

Loss  of,  its  effect  on  title,  65, 145. 

Examination  of,  with  abstract,  147. 

Proof  of,  151  to  154. 

Presumption  of,  159, 160. 

Presumption  of  formalities  relating  to^  161. 

Production  of]  Ch.  IX.,  and  see  Co  van  ant  for  Production. 

Purchaser's  right  to,  and  to  copies  of,  &«.,  on  completion,  314,  et  seq. 
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DEEDS— fon/tnuei. 

Not  protected  at  Law  by  vendor's  lien  for  purchaBe-moncy",  345. 
Omission  to  ask  for,  its  effect  as  regards  priority,  345,  395.  et  seg. 
Notice  of,  as  affecting  property,  is  notice  of  entire  contents,  404,  407, 

et  seq. 
Attesting  witness,  not  affected  with  notice  of  contents  of,  411. 
Not  produced,  unless  required  in  reference  of  title.  522. 
But  Master  may  call  for,  if  necessary,  ib. 
Burnt  after  contract,  and  title  therefore  bad,  yet  bill  diamissed  with 

costs,  540. 
Purchaser's  right  to,  on  sale  by  Court,  569. 
DEFAMATION. 

Of  title,  when  action  lies  for,  46.  ^ 

DEFAULT. 

Condition  that  purchaser  making  default  shall  pay  interest,  59,  299. 
Rents  receivable  but  for,  account  when  extended  to,  294, 306,  358, 427. 
Wilful,  what  is,  299,  n. 
Meaning  of,  in  covenants  for  title,  369. 
DEFECTS. 

Patent  and  latent,  what  are,  39,  40. 

Disclosure  or  concealment  of  by  vendor,  39  to  43.  , 

In  title,  how  to  be  guarded  against  by  conditions,  68. 

What  not  included  io  acceptance  of  title,  149. 

In  client's  title,  not  to  be  disclosed  to  client  entitled  to  take  advantage 

thereof,  t^. 
Known,  in  title,  as  to  covenants  against,  262,  369. 
In  estate,  abatement  of  purchase-money  in  respect  of,  307,  et  seq. 
when  a  defence  against  specific  performance,  497,  et  seq. 
In  estate  or  title,  after  conveyance,  purchaser's  general  remedies  for, 

depend  on  vendor^s  covenants,  363,  et  seq. 
In  title,  what  damages  recoverable  for,  if  no  eviction,  374. 

purchaser's  equitable  remedy  for,  under  special  circumstances, 

378,  et  seq. 
when  a  defence  against  specific  performance,  498  to  510.  523, 
et  seq. 
In  execution  of  power, *when  supplied  in  Equity,  394. 
'  In  fines  and  recoveries,  and  sales  of  land  tax,  supplied  by  statute,  399. 
DEFENCE. 

Grounds  of,  ifi  Law,  admitting  the  agreement,  454. 

Equity,  against  specific  performance,  except  with  varia- 
tion, 484  to  488. 
negativing  in  toto  plaintiff's  right  to  specific  per- 
formance, 488  to  516. 
Frivolous,  may  be  disposed  of  on  motion,  sembU,  520. 
Nature  of,  its  effect  on  costs,  540,  et  aeg.,  545. 
DEFICIENCY. 

In  personal  estate,  as  to  sales  to  make  good,  2891 
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DEFICIENCY— con/muerf. 

Iq  quantity  or  quality  of  estate,  compensation  for,  307  to  309. 

In  rental,  compensation  for,  to  purchaser  from  Coi^rt.  after  conveyance, 
571. 
DELAY. 

By  infant,  to  impeach  voidable  purchase,  bars  relief,  10. 

Or  by  cestui  que  Irust^  to  impeach  purchase  by  trustee,  25. 

Or  by  vendor  to  impeach  sale  at  undervalue,  369. 

In  payment  of  purchase-money,  condition  as  to  interest,  59. 
And  see  Interest. 

In  delivery  of  abstract,  effect  of,  58, 146. 

In  Post  Office,  party  sending  letter  not  responsible  for,  101. 

Waiver  of,  213,  2J4. 

In  completion,  payment  of  interest  in  cases  of,  293,  ei  seq. 

Effect  of  express  agreement  to  pay  interest  during,  298,  el  seq. 

In  showing  title,  &«.,  fatal  at  Law,  456. 

In  filing  bill,  a  defence  in  equity,  514. 

Reference  of  title  before  hearing,  refused  on  ground  ofl  521. 

Held  not  to  be  a  ground  for  forcing  clearly  bad  title  on  purchaser,  531. 

Bill  dismissed  on  ground  of,  dismissed  without  costs,  542. 
And  see  Time. 
DELEGATION. 

Of  sale  by  auctioneer,  inadmissible,  80. 
DELIVERY. 

Of  abstract,  condition  respecting,  57,  58. 
neglect  in,  its  effect,  146. 
waiver  of,  213,  214. 

Of  deeds  by  mortgagee  to  mortgagor,  does  not  affect  priorities^  395. 

Of  particulars  of  claim  in  action,  456. 
DEMAND. 

Constant,  of  title,  modifies  what  would  otherwise  be  waiver,  221. 

Right  of  defendant  to  stop  suit,  on  submitting  to,  545. 
DENIAL. 

Of  claim  on  estate,  binds  the  party,  42. 
DENIZATION. 

Effect  of,  9. 
DENOMINATION. 

Erroneous,  stamps  of,  when  sufficient,  333. 
DENOTING  STAMP. 

May  be  affixed,  in  certain  cases,  329, 330. 
DEPENDENT. 

Stipulations  in  agreement  what  are,  449,  et  seq. 
DEPOSIT. 

Condition  for  payment  and  investment  of)  57. 

For  forfeiture  of,  73,  88.  "   ^ 

Purchaser  cannot  elect  fo  forfeit,  and  avoid  contract,  87. 

Except,  perhaps,  under  special  circumstances^  on  sale  by  Court.  573, 
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DEPOSIT— conhwerf.  .  '. 

Aactioneer  cannot  receive  more  than,  81.  ^ 

When  allowed  hia  charges  out  of,  t^. 

His  liability  in  respect  of^  ib. 

As  to  payment,  investment,  and  forfeiture  of,  87,  88. 

Receipt  for,  may  constitute  agreement,  98. 

Vendor  rescinding  contract  need  not  return,  nor  .need  purchaser  re- 
scinding sue  for,  212. 

What  to  be  made  by  railway  companies  before  entry,  224,  et  seq. 

Of  deeds  on  completion  for  joint  benefit  of  parties,  315,  570» 

Equitable  mortgage  by,  prevails  against  subsequent  judgment,  237. 

Of  deeds,  notice  of,  is  notice  of  lien  of  depositee,  408. 

On  purchase-money,  purchaser's  right  to  recover  at  Law,  444,  el  seq. 
451.  .  • 

Action  for,  when  not  restrained  in  Equity,  446, 456, 518. 

Return  of,  when  decreed  in  Equity,  88,  538. 

Cannot  be  set  off  against  costs,  547. 

Not  usually  required,  on  sale  by.  Court,  552. 

When  required,  how  to  be  paid,  553. 

What  required,  on  opening  biddings,  558. 
DEPRECIATORY. 

Remarks,  &c.  hy  purchaser,  their  efiioct,  46. 

Conditions  on  sale  by  fiduciary  vendors,  what  are,  76  to  78. 
DESCENT. 

If  recent,  proof  of  ancestor's  intestacy  required,  165. 

Of  person  last  entitled  having  been  the  stock  of,  presumption  as  to, 
168,169. 
DESCRIPTION. 

Of  property  in  particulars,  matters  to  be  attended  to  in,  51  to  56. 

Inconsistent,  not  provided  for  by  usual  condition  as  to  identity,  69. 

Vague,  of  copyhold,  sufiicient,  ib» 

General,  of  estate,  sufficient  in  agreement,  101. 

'  Specific,  of  documents  referred  to  in  agreement,  not  essential,  103. 

Of  party,  cannot  amount  to  a  signature.  106. 
DESTRUCTION. 

Of  deeds,  effect  of,  on  title,  142. 

liability  of  mortgagee  for,  205. 

Of  conveyance,  vendor  must  execute  duplicate,  371. 

Accidental,  of  property,  purchaser  bears,  when,  117, 498,  554,  560. 
DETERIORATION. 

Trustee,  &,c.  purchasing  is  liable  for,  if  sale  set  aside,  23. 

Accidental,  afler  contract,  is  borne  by  purchaser,  116,  496,  560.    See 
554. 

To  estate,  through  fault  of  vendor,  effect  of,  306,  307. 
DETERMINABLE. 

Interest,  when  sold,  shoakl  be  so  described,  52. 

Character  of  the  property,  may  make  time  essential,  209. 

100 
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DETERMINABLE— coirfifitterf. 

iDterest,  purchaser  of  from  Court  bears  Iobb  oQ  before  coDfirmatJoo, 
555. 
DEVlSE. 

By  veDdor,  how  affected  by  cootract  for  sale,  121  to  124. 

By  purchaser,  how  affected,  &c..  126  to  128,  387. 

General,  not  sufficient  root  of  title,  141. 
DEVISEE.    See  Devise. 

Purchaser  from,  must  see  to  payment  of  legacies,  but  not  of  debfli,  292. 
.   Selling,  mast  produce  any  subsequent  will  or  codicil,  165. 

Conveyance  from,  under  the  Trustee  Act,  277,  et  seq.j  537. 

May  sue  on  convenants  for  title,  when,  374. 

Liability  of,  on  ancestor's  covenants,  376. 

May  set  aside  settlement  actually  fraudulent,  424. 

When  party  to  suit  for  specific  performance,  469. 
DIFFICULTY. 

Of  ascertaining  compensation,  a  ground  for  refusingr  specific  perform- 
ance, 502,  n.  (p.) 
DIGNITIES. 

Judgments  affect  estates  granted  in  support  of,  231 . 
DILAPIDATIONS. 

Generally  admit  of,  and  give  right  to,  compensation,  63,  n.  («,)  309. 
DIMENSIONS. 

Of  property,  misstated,  purchaser  can  claim  abatement,  though  the 
occupying  tenant,  54. 
DIMINUTION. 

Of  purchase-money,  grounds  for,  306,  el  seq. 
DIRECTION. 

To  pay  purchase  money  to  stranger,  when  irrevocable,  86. 

In  decree  for  specific  performance,  what  inserted,  534,  el  seq, 
DIRECTORS. 

Of  public  company,  their  power  to  contract,  108. 
DISABILITY. 

Persons  under,  enabled  to  convey  by  statute,  6. 

See  Statutory  Owners,  and  Statute  op  Limitations. 
DISCHARGE. 

For  purchase-money,  trustees,  &c,  when  able  to  give  sufficient,  283 
et  seq. 

Of  incumbrances,  on  completion,  and  under  Land  Clauses  Consolida- 
tion Act,  1845,  281  to  283. 
by  purchaser  out  of  unpaid  purchase-money,  381. 

Of  purchaser,  on  report  against  title,  530. 

Of  purchaser  from  Court,  if  biddings  opened,  559. 
DISCLAIMER. 

By  married  woman,  of  interests  in  real  estate,  275. 

By  assignees  of  insolvent  purchaser,  estate  decreed  to  belong  to  ven- 
dor, 465. 

What  sufficient  to  save  costs,  546. 
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DISCLOSURE. 

Of  defects,  &c.,  by  veDclor,  39  to  43. 

Of  advantages,  &^.,  by  purchaser,  46. 

Of  defects  in  client's  title  to  client  entitled  to  take  advantage  of,  impro- 
per. 149. 
DISCONTINUANCE. 

Of  user,  is  not  an  interruption,  within  Prescription  Act,  187. 
DISCRETION. 

Trusts  involving,  purchaser  need  not  see  performed,  285. 
DISENTAILING. 

Deeds,  when  to  be  searched  for,  243. 

Sboald  be  distinct  from  conveyance,  247. 

Recitals  in,  generally  unnecessary,  253. 

Enrolment  of,  32L 

Costs  of  enrolment,  334. 
DISMISSAL. 

Of  bill,  return  of  deposit,  when  decreed,  88,  538. 

Does  not  generally  prejudice  right  of  action,  456, 539. 

For  want  of  prosecution,  pending  reference,  irregular,  522. 

Without  giving  judgment  on  exceptional  529. 

On  motion,  on  report  against  title,  and  no  exceptions,  530. 
DISPUTE. 

Agreement  to  accept  title  without,  is  binding,  68. 
DISaUALIFIED. 

Persons,  no  lien  presumed  in  favor  of,  350. 
DISSENT. 

From  voidable  purchase  by  infant,  when  to  be  expressed,  10. 
DISTRESS. 

Conveyance  obtained  from  person  in,  when  set  aside,  353,  et  seq. 

Agreement  obtained  from  person  in,  when  not  enforced,  510. 
And  see  Povebtt. 
DISTRESS  FOR  RENT. 

Purchaser's  right  to  make,  aAer  conveyance,  386,  430. 
DISTRIBUTION. 

Of  purchase-money,  on  sale  by  court,  564. 
DISTURBANCE. 

What  is  a,  within  covenants  for  title,  367. 
DIVISION. 

Of  estate,  effect  of,  in  prior  covenants  for  title,  366. 
DOCKETING. 

Of  judgments,  232. 

Dockets  closed  by  2  &  3  Vict  c.  11,  239. 
DOCUMENTS. 

Conditbns  as  to  production,  custody,  or  furnishing  copies  of)  65  to  68. 

Loss  of,  how  guarded  against,  in  conditions,  68. 

What  may  constitute  agreement,  within  Statute  of  Frauds,  97  to  105. 

Abstract  should  commence  with,  if  practicable,  140. 
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DOCUMENTS-^omiiwei. 

What  a  suffioeDt  root  of  title,  140  to  142. 

As  to  abstraetiiig,  142  to  145. 

When  to  be  prodooed  bb  negathre  evidenee,  though   not  part  of  the 

title,  158. 
Batpaiduuer  cannot  require  copies  of  each,  166. 
Deficiencies  in  proof  of,  ho^  &r  supplied  hj  presomption,  159, 161. 
Production  of,  Chap.  IX. 

And  see  Deeds,  Attested  Copies. 
DOUBTFUL. 

Docameot,  abstract  should  not  commence  with,  140, 142. 
Title,  purchaser  need  not  accept,  523,  562. 
What  is,  524,  et  seq. 

Coni^truction  of  executory  instrument,  whether  purchaser  need  notice, 
404. 
DOWER. 

Conveyance  to  uses  to  bar,  for  purchaser,  a  revocation  of  prior  devise, 

when,  127. 
Of  after-taken  wife,  was  barred  by  contract  for  sale,  129. 
Arrears  of,  how  long  recoverable,  196. 

Purchaser  when  entitled  to  concurrence  of  wife  or  dowreos,  251. 
Conveyance  to  uses  to  bar,  still  usoalj  257. 
Satisfied  tenn,  when  a  protection  against  252. 
Release  oC  a  sufficient  consideration  ibr  settlement,  420. 
Specific  performance  not  enforced  against  wife  entitled  to,  462. 
DRAFT. 

Agreement  or  conveyance,  approval  of,  whether  a  aufiicieDt  signature, 

107. 
Conveyance,  preparation  of,  when  a  waiver  of  title,  218. 
Alterations  in,  should  be  communicated,  267. 

Of  proposed  further  assurance,  should  be  submitted  to  vendor,  dec,  371. 
Notice  of,  not  notice  of  executed  deed,  411. 
Conveyance,  practice  respecting,  when  Master  settles,  536. 
DROPPING. 

Of  liie.    See  Death. 
DURESS. 

A  defence  at  Law,  454. 
And  in  Equity,  492. 
DUTIES. 

Relative,  of  vendor  and  purchaser  prior  to  sale,  39  to  47. 
And  see  Stamps. 
EASEMENT. 

When  not  a  matter  for  compensation,  64,  506. 
Can  be  granted  only  by  deed,  92. 
Grant  of,  when  presumed,  160. 
Title  to,  under  Prescription  Act,  184  to  188. 
EAST  INDIES. 

Land  in,  how  conveyed,  257,  n. 
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EDUCATION.  -t 

Infants,  &.C.,  may  convey. for  purposes  of,  2. 
EJECTMENT. 

Without  compeosation,  of  purchaser  rejecting  title,  221. 

Of  tenants  by  vendor,  compensation  for,  307. 

Costs  of,  allowed  as  damages  under  covenants  for  title,  377. 

Of  purchaser,  a  defence  against  specific  performance,  515. 

Of  tenant  claiming  right  of  purchase,  when  restrained,  518. 
ELECTION. 

By  infant  purchaser,  on  attaining  majority,  10. 

Party  bound  by  contracf,  may  require  other  party  to  make  his,  105. 

By  purchaser,  under  optional  contract,  effect  of,  on  vendor's  represen- 
tatives, 122, 124. 

By  vendor,  under,  &c.,  effect  of  on  purchaser's  representative,  126. 

Heir  of  purchaser,  when  put  to  hip,  ib,  • 

By  vendor,  of  remedies  for  purchase-money,  351. 

In  cases  of  apparent  advancement,  440. 

By  plaintiff  at  Law  and  in  Equity,  351, 456. 

By  assignees  of  bankrupt  purchaser,  465. 

By  purchaser,  to  take  defective  title,  533. 
ELECTION. 

Parliamentary,  bona  fide  purchase,  for  purpose  of  voting  at,  legal,  113. 
ELEGIT.    See  Judgment. 

Does  not  affect  prior  equitable  mortgage,  398. 
EMBLEMENTS. 

Parol  agreement  for  sale  of  crops  which  would  go  as,  valid,  94. 
ENCOURAGEMENT. 

By  adverse  claimant  of  purchase,  &c.,  394,  395. 
ENCROACHMENT.  •] 

By  lessee,  lessor's  right  to,  200,  n. 
ENFRANCHISED  COPYHOLDS. 

Title* to  be  shown  to;  condition  respecting,  ^4, 137. 
ENFRANCHISEMENT. 

Presumed,  160. 
ENJOYMENT. 

Absolute,  of  estate,  matter  affecting,  should  be  stated,  52. 

Of  estate,  matter  materially  affecting,  avoids  contract,  64,  50<i. 

Subsequent,  of  manor,  whether  to  be  proved  on  sale  of  enfranchised 

land,  75, 137. 
or  of  reversion,  on  sale  of  lease,  138. 

Evidence  of,  when  a  sufficient  root  of  title,  142. 

May  raise  presumption  of  existence  of  documents,  &^,^  159,  160. 

Confers  title  uAder  Prescription  Act,  when,  184  to  188. 
ENLARGEMENT. 

Of  time  for  completion,  in  Equity  and  at  Law,  213, 456, 4S8. 

Of  bare  fee,  by  subsequent  enrolled  assurance,  385. 
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^ENROLMENT. 

Of  proceedings  in  bankraptcy,  when  to  be  reqaired,  156. 

Of  deeds,  when  evidence  thereof,  152, 153,  n. 

Under  Statute  of  Charitable  Uses,  320. 

Of  disentailing  assurances,  321,  el  seq, 

costs  of,  vendor  pays,  334. 
ENTRY. 

By  auctioneer  in  sale  book,  binds  parties,  83,  96. 

Subject  to  what  qualification.  100. 

In  books,  when  evidence  oT  pedigree,  177. 

On  lands,  by  Railway  Companies,  before  bompletion,  224,  et  seq. 

Power  of,  in  conveyance  of  minerals,  266. 

On  Court  Rolls,  of  disentailing  assurances,  322. 

of  assurances  generally,  statutory  pro  visions  for,  323, 
324. 

By  purchaser  of  reversion,  for  condition  broken,  386. 

Right  of,  by  strangers,  a  defect  in  title,  506. 
EQUITABLE  ESTATE. 

Trustees  for  sale  of,  can  call  for  conveyance  of  legal  estate,  38. 

In  land,  purchaser  of,  acquires  no  priority,  by  notice  to  owner  of  legal 
estate,  43,  229,  393. 

Contract  for  purchase,  not  equivalent  to  conveyance  of,  115. 

Nature  of  purchaser's,  under  contract,  ib. 

Same  length  of  title  to  be  shown  to,  as  to  legal,  140. 

Instruments  only  affecting,  as  to  abstracting.  143  to  145. 

How  affected  by  judgments,  231, 232,  235,  et  seq. 

Purchaser  of,  is  entitled  to  a  conveyance,  when,  245,  461. 
EQUITABLE  TITLE. 

Purchaser's  without  notice,  legal  estate  protects,  389,  ei  seq. 

Mere,  is  postponed  to  prior  equities,  392,  et  seq. 

Registered,  yet  subsequently  registered  legal  title  prevails,  400. 

Purchaser  need  not  accept,  523. 

Unless  he  purchase  from  the  Court,  562. 
EQUITY. 

Court  of,  cannot  generally  sell  infant's  estate,  2,  570. 

Proof  of  proceedings  in,  155, 156. 

And  Law,  election  between,  351,  456. 

Suit  in,  a  disturbance,  367. 
EQUITY  OF  REDEMPTION. 

Mortgagee  may  buy  from  mortgagor,  18. 

When  barred  under  3  &  4  WUl.  IV.  c.  27,  196. 

Purchase  of,  an  investment  not  sanctioned  by  Courl^  313. 

Notice  to  be  given  to  mortgagee,  on  purchase  of,  325. 
EQUITIES. 

Under  contract,  cannot  before  conveyance  be  enforced  against  a  stran- 
ger, 115,  388. 
EQUIVOCAL. 

Terms  of  agreement,  a  reason  for  refusing  costs,  543. 
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ERROR. 

In  decree  (or  scde,  effect  of.  570. 

Whether  purchaser  need  wait  to  Lave,  rectified^  562. 
ESCHEAT. 

Follows  on  attainder,  6. 

or  trust  or  mortgage  estates,  provision  against,  281. 
ESTATE. 

Is  bound  by  contract  of  trustee  for,  or  donee  of  power  of,  sale,  114. 

Case  of  purchaser  buying  his.  own,  382. 
ESTATE  TAIL. 

Remainders  expectant  on,  when  barred  under  3  &  4  Will.  IV.  c.  27, 

194  to  197. 

« 

Enrolment,  &c.,  of  assurances  to  bar,  321,  et  seq. 

Barred  by  fraud,  remedy  of  remainderman,  358. 
ESTIMATION. 

Quantity  jstated,  described  as  being  by,  308. 
ESTOPPEL. 

Whether  any,  by  recital  of  vendor's  title,  253. 

Not  by  doubtful  recital,  385. 
EVIDENCE. 

Copies  of  deeds,  when  admissible  in,  65. 

Conditions  restricting  purchaser's  right  to,  66  to  70. 
what  necessary  in  vanous  cases,  74  to  76. 

Called  for,  within  limited  time,  objections  on,  72. 

Whether  purchaser  precluded  from,  may  require  information,  73. 

Of  existence  and  genuineness  of  abstracted  documents,  what  necessary 
or  admissible,  150  to  158. 

Deficiencies  in,  when  supplied  by  presumption,  159  to  162. 

May  be  required,  of  what  facts  in  title,  not  documentary,  162  to  166. 

Deficiencies  in,  when  supplied  by  presumption,  166  to  176. 

Ordinary,  of  material  facts,  176  to  183. 

Defects  in,  how  far  remedied  by  Statutes  of  Prescription  and  Limita- 
tion, 183  to  200. 

Unnecessary,  danger  of  requiring,  216. 

Deed,  not  properly  stamped,  is  inadmissible  as,  325. 

Of  vendor's  intention  to  abandon  lien,  what  sufiicient.  350. 

Of  intention,  cannot,  at  Law,  cut  down  parcels,  352. 

Of  professional  adviser,  cannot  prove  notice,  414. 

Parol,' payment  of  consideration,  provable  by,  against  nominal  purcha- 
ser, 436. 
may  prove  apparent  conveyance,  a  mortgage,  437. 

What  will  rebut  presumption  of  advancement,  438. 

Parol,  4nay  rebut  presumption  of  resulting  trust,  441. 
What  will  prove  application  of  trust  money,  441. 

Parol,  agreement  how  affected  by,  102,  451,  etseq ,  476,  et  seq,j  and  484, 
etseq. 

Master  may  receive  and  require  what,  on  reference.  523. 

Necessary,  refusal  to  furnish,  its  effect  on  costs,  542. 
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EXAMINATION. 

Of  abstract  with  deeds,  expenses  of,  70,  201. 

may  be  made  before  taking  opinion  on  title, 

147,  202. 
matters  to  be  observed  in,  206. 
or  parties,  by  Master,  on  reference  of  title,  522; 
EXCEPTIONS. 

To  Master's  Report  in  favor  of  title,  proceedings  on,  528^  529. 

against  title,  &c.,  530. 
Lie  to  Master's  certificate  of  approval  of  drai\,  537. 
EXOESo. 

In  quantity,  whether  vendor  can  claim  compensation  for,  303,  h  seq. 

Not  after  conveyance,  351. 

Of  purchase  money,  whether  a  purchaser's  defence,  512. 

no  ground  for  discharging  purchaser  under  deeree, 
573. 
EXCHANGE. 

Title  to  estates  held  under,  135, 136. 
BXECUTION. 
*  ^  Alteration  of  agreement  aller,  108. 

Alteration  of  conveyance  afVer,  stamps  how  affected  by,  333. 
Of  title  deeds,  when  vendor  must  prove,  65,  151,  152. 
Of  conveyance,  269,  et  seq.,  537,  et  seq,,  568. 
Vendor  pays  for,  334. 

Defective,  of  power,  when  relieved  against,  in  Equity,  394. 
EXECUTOR. 

Cannot  buy  testator's  estate,  17. 

Whether  he  can  sell,  after  bill  filed  for  administration,  29. 

Atting  as  auctioneer,  cannot  charge  commission,  82. 

Probate  Act  Book,  proves  appointment  of,  157. 

Assignment  of  term,  by  one  of  several  executors,  or  before   ptt>bate, 

valid,  275. 
Can  give  good  discharges,  unless  purchaser  has  ilotice  of  breach  of 

trust,  285,  288. 
Of  vendor,  purchase-money  should  be  paid  to,  290. 
Not  allowed  to  bid.  on  sale  in  administration  suit,  551.  < . 

Of  lessee,  entitled  to  indemnity  from  purchaser,  567. 
And  see  Representatives  and  Fiduciary  Cbaracteh. 
EXECUTORY  INSTRUMENT. 

Doubtful,  or  voidable,  purchaser  how  far  bound  by  notice  of,  404,  416.' 
EXEMPLIFICATION. 

Evidence  of  Fine  or  Recovery,  154. 
EXEMPTION.  J 

From  tithe,  how  shown,  181  to  183. 
EXPENDITURE. 

In  improvements,  purchaser  when  allowed,  in  account,  23,  221,  380, 
426. 
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EXPENDITUR  E— conftnuerf. 

-  When  recoverable  at  Law  by  purchaser,  375,  446. 

Purchaser  when  protected  in  Equity,  against  persons  encouraging,  395. 

By  joint  purchaser,  he  has  a  lien  for,  when,  434. 

When  a  part  perlbrmance,  in  Equity,  477  to  480. 
EXPENSES. 

Usually  borne  by  vendor,  condition  for  payment  of  by  purchaser,  70. 

May  be  used  by  fiduciary  vendor,  semble,  77,  78. 

Of  purchaser,  to  be  provided  for  on  sale  to  railway  company,  97. 

Of  producing  and  inspecting  deeds,  201. 

Prior  to  contract,  whether  railway  companies  need  pay,  336. 

What  recoverable  by  purchaser,  in  action  at  Law,  446. 

Of  sale  by  Court,  553. 

What  allowed  to  first  purchaser,  if  biddings  opened,  558. 
And  see  Costs  and  Expenditure. 
EXPLANATION. 

Of  suspicious  circumstances,  or  adverse  notice,  164. 
EXTINGUISHMENT. 

Of  charges,  on  purchase  by  incumbrancer,  442,  n. 
EXTRACTS. 

Official,  of  Fines  and  Recoveries,  not  strictly  evidence,  154. 

From  parochial  and  general  registers,  how  far  evidence,  176, 177. 
FACT. 

Material  to  title,  and  not  apparent  on  the  deeds,  vendor  must  dis- 
close, 41. 

False  statement  of,  what,  by  vendor,  may  avoid  contract,  44. 

Increasing  value  of  property,  purchaser  need  not  disclose,  46. 

Aliter,  if  it  increase  vendor's  interest  in  property,  ib. 

Matters  of,  stated  in  conditions,  must  be  proved,  73. 

Instrument  produced  simply  to  establish,  need  not  be  abstracted,  142. 

Matters  of,  what  to  be  proved  in  support  of  title,  162  to  166. 

Deficiencies  in  evidence  of,  supplied  by  presumption,  166  to  176. 

How  ordinarily  proved,  176  to  180. 
FAILURE. 

Of  issue,  how  proved,  174,  175. 

Of  contingent  consideration,  before  completion,  117,  511,  512,  555. 

Of  subject-matter  of  contract,  yet  account  directed  in  Equity,  534. 
FALL.    See  Coppice. 

Of  timber,  when  matter  for  compensation,  116,  224. 

Of  buildings  contracted  for,  purchaser  pays  for  consequent  damage, 
117,561. 
FALSE  DEFENCE. 

Its  effect  on  costs,  543. 
FAMILY. 

Declarations  by  members  of,  evidence  of  pedigree,  177. 
FAMILY  ARRANGEMENT. 

Money  payable  as  part  of,  not  liable  to  duty,  328. 
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FAMILY  ARRANGEMENT-€<m/tiiae</. 

General  validity  of,  356,  d.(x.) 
FARM. 

Inclades  what,  56. 
FATHER. 

Pnrchaae  by,  io  name  of  child,  an  advancement,  437,  ei  seq. 

Arrangements  between,  and  son,  their  validity,  355,  n.,  357,  n. 
FEE  SIMPLE. 

Vendor's  interest  if  unexpressed,  presumed  to  be,  5L 
FEES.    See  Steward. 
FELONS. 

How  far  incapable  to  sell  or  buy,  6, 13. 
FEMALE. 

Elderly,  presumption  against  her  having  issue,  175. 
FEME  COVERT.    See  Married  Woman. 
FENCES. 

Out  of  order,  compensation  when  to  be  made  lor,  306l 
FEOFFMENT. 

Customary  by  infant,  still  valid,  3,  n. 

By  lunatic,  now  inoperative,  sembU,  4. 

Usual  conveyance  in  Australia,  257,  n. 
FIAT  IN  BANKRUPTCY. 

No  notice,  410. 

Must  issue  within  twelve  months  after  act  of  bankruptcy,  396. 

Annulled,  purchase  under,  397. 
FIDUCIARY  CHARACTER. 

Persons  filling  cannot  generally  purchase  tlie  estate,  15. 

General  rule  applies  in  what  cases,  15  to  19. 

Incompetent  purchaser  bound  at  option  of  parties  interested,  19. 

General  rule,  when  inapphcable,  or  but  partly  applicable,  19, 20. 

How  far  it  afiects  trustees,  21,  22.  • 

Risk  incurred  by  disqualified  purchaser.  22. 

On  what  terms  reconveyance  decreed,  23. 

Or  estate  ordered  to  be  resold,  23,  24. 

Purchaser  having  made  a  profit  must  refund  it,  24. 

Greneral  rule  respecting  costs,  t^. 

Time  allowed  for  impeaching  sale,  25. 

Confirmation  of  voidable  purchase,  26. 

As  to  sales  by  persons  filling,  27. 

When  ought  they  to  sell,  27  to  31. 

How  ought  they  to  sell,  31  to  35. 

As  to  the  price,  35  to  37. 

General  points  respecting  sales  by,  37,  38. 

Ccmnot  allow  compensation  for  their  own  errors,  65. 

Whether  they  may  sell  under  special  conditions,  76  to  78. 

Acting  prudently  not  liable  for  loss  through  auctioneer,  82. 

Enter  into  what  covenants,  261, 263. 
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FIDUCIARY  CHARACTER—eontinued. 

Should  themselvefl  receive  the  purchaae-money,  310. 

Ou  sale  by,  apparently  regular,  purchaser  need  not  investigate  colla- 
teral questions,  410. 

Contract  by,  not  enforced,  if  amounting  to  a  breach  of  trust,  490. 
FINE. 

On  renewal,  stated  by  vendor  to  be  ^'  small,"  44. 

Joint  purchaser,  paying,  has  a  lien  for,  434. 

Manorial,  alleged  misdescription  ofj  48. 

Need  not  be  noticed,  on  sale  of  copyhold,  53. 

On  his  own  admittance,  purchaser  pays,  335. 

Manorial,  right  to,  as  '*  rents  and  profits,"  how  determined,  566. 
FINE  AND  RECOVERY. 

By  lunatic  were  binding,  when,  4. 

How  proved,  154. 

Proof  of,  under  statute,  155. 

Defects  in,  when  remedied  by  statute,  399. 
FINES  AND  RECOVERIES  ABOLITION  ACT. 

Lunatic  cannot  convey  under,  4. 

Conveyance  under,  by  married  woman,  270,  et  seq. 

By  tenant  in  tail  of  freeholds  or  copyholds,  321,  e/  seq. 
FIRE. 

Purchaser  aller  contract  bears  damage  by,  117. 

Vendor  need  not  insure  against,  t^. 

Before  confirmation  of  Master's  report  of  purchase,  554. 
FIRM. 

Partner  in,  how  affected  by  fraud  of  co-partner,  190,  n. 
FISH. 

Tithes  of,  excepted  from  Commutation  Act,  181. 

Right  of  riparian  proprietor  to,  184,  n. 

Right  to,  when  a  profit  a  prendre,  within  Prescription  Act,  185,  n. 
FIXTURES. 

Conditions  as  to  payment  for,  61.  ^ 

Tenant  may  sell  to  landlord  by  parol,  95. 

Price  of,  liable  to  ad  valorem  duty,  254,  327. 

As  to  interest  on  valuation  of,  during  delay  in  comoletion,  296. 
FLUCTUATING. 

Value  of  property,  may  make  time  essential,  209. 

disinclines  Court  to  open  biddings,  556. 

Body,  fact  of  vendors  being,  may  make  time  essential,  209. 
FOOTPATH. 

Existence  of,  a  patent  defect,  39,  52,  509. 
FORCIBLE. 

Entry,  an  acceptance  of  title,  219. 
FORECLOSURE. 

Suit  for,  whether  within  3  d&  4  Wilt.  IV.  c  27, 198. 

Mortgagee  selling  afler,  cannot  enforce  collateral  securities,  430. 
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FOREIGN  LANGUAGE. 

Agreement  written  in,  CoortB  neare  eWdenee  of  interpretatioD,  451. 
FORFEITURE.    See  Deposit. 
By  treason,  felony,  &e.,  6. 

or  lease,  act  by  tenant  amonnting  to.  a  part  peribrmance,  semblej  478. 
Agreement  which  would  lead  to,  not  enforced,  491. 
FORGED  INSTRUMENT. 

Parcfaaser  nnder,  yet  protected  by  getting  in  legal  estate,  390. 
FORMAUTIES. 

Of  deeds  may  be  presomed,  161. 

Want  of^  in  execution  of  powers,  when  snpplied  in  Equity.  394. 
Want  of,  when  supplied  in  contract  by  married  woman,  463. 
FRAUD. 

By  infent  or  married  woman,  relieved  against,  3,  6, 11, 13. 

Most  be  shown,  in  action  against  stranger  for  misstatement,  45. 

Concealed,  when  Statute  of  Limitations  begins  to  run,  in  cases  of.  190. 

Of  one  member  of  firm  affects  co-partner,  t^.,  n. 

By  vendor,  incumbrancer  encouraging,  6cc.,  postponed  in  Equity,  228. 

In  barring  estate  tail,  remaindermen  when  relieved,  358. 

Of  vendor,  purchaser  accepting  defective  title  by,  relieved,  379. 

Of  agent,  principal  bound  by,  380. 

Purchaser  not  protected  by  legal  estate  obtained  by,  semble,  392. 

Gross  negligence  may  be  treated  as  equivalent  to,  405. 

Mere  suspicion  of,  does  not  affect  purchaser,  411. 

Nor  render  title  doubtful,  525. 

Of  his  own  professional  adviser,  whether  purchaser  has  implied  notice 

of,  413. 
How  purchaser  guilty  of)  must  account,  if  sale  set  aside,  426. 
A  defence  at  Law,  and  in  Equity,  454, 484,  492,  510. 
When  a  ground  for  decreeing  specific  performance  of  parol  contract, 

477. 
Or  of  a  written  contract  with  parol  variations,  483. 
Bill  founded  on  unsubstaitiated  allegation  of)  is  dismissed  with  costi, 

472. 
Groundless  imputation  of,  its  effect  on  costs,  541,  543. 
A  ground  for  setting  aside  sale  by  Court  af\er  confirmation,  560. 
In  proceedings,  purchaser  under  Court  not  affected  by,  571. 
FRAUDS,  STATUTE  OF. 

Written  agreement,  when  necessary  under,  91  to  96. 

What  informal  documents  may  constitute  agreement  within,  97  to  105. 

What  is  a  sufficient  signature  within,  105  to  108. 

Does  not  affect  right  to  waive  by  word  of  mouth  contract  not  under 

seal,  sethble^  455. 
Want  of  contract  sufficient  within,  when  supplied  in  Equity,  476, 

€t  seq. 
Sales  by  auction  and  in  bankruptcy,  are  within,  462. 
But  not  sales  by  the  Court,  555. 
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FRAUDULENT  CONVEYANCES. 

What  are,  420  to  425. 

As  against  creditors,  426. 
FREE  BENCH. 

Wife's  right  to,  bound  by  husband's  contract,  when.  462. 
FREE  PUBLIC  HOUSE. 

What  is  not,  56. 
FREEHOLD. 

Land  presumed  to  be,  if  tenure  not  stated,  51. 

If  land  sold  as,  prove  not  to  be,  defect  is  fatal,  63,  504. 
FRIVOLOUS. 

Objections  to  title,  danger  of  taking,  215. 

Defence,  must  be  disposed  of,  before  reference,  520. 
FUNDS. 

Purchaser,  whether  affected  by  variation  in,  24,  88. 
on  purchase  from  Court,  566. 

Loss  by  variation  in,  not  recoverable  at  Law,  446. 
FURTHER  ASSURANCE. 

Covenant  for,  a  usual  covenant,  259. 

What  can  or  cannot  be  required  thereunder,  370. 

What  time,  &c.,  allowed  for  executing,  371. 

Purchaser's  right  in  Equity  to,  383,  et  seq. 

Enrolled  under  3  db  4  Will.  IV.  c.  74,  confirms  prior  voidable  estate 
created  by  tenant  in  tail,  385. 
FURTHER  DIRECTIONS. 

Order  for  reference  of  title,  should  reserve,  522. 

Cause  to  be  set  down  on,  if  exceptions  taken  to  report  in  favor  of  title, 
528. 
FUTURE. 

Right  to  property,  whether  abstract  showing,  shows  a  good  title  at 
Law,  132. 
GAVELKIND. 

Infant  may  convey  under  custom  of,  2. 
GAZETTE. 

Evidence  of  bankruptcy,  397. 

Sale  by  Court  should  be  advertised  in,  553. 
GENERAL  WORDS. 

Not  cut  down  at  law  by  evidence  of  intention,  352. 
GLEBE. 

Rector  cannot  buy  the,  18. 

How  affected  by  judgments,  231,  233,  235. 
GOODS. 

Mortgage  of  reversion  for  price  of  goods  sold,  to  resell,  sustained,  357. 

Right  of  stoppage  in  transilUj  &c.,  on  sale  of,  345,  n. 
GOVERNOR. 

Of  charity,  cannot  buy  or  take  lease  of  charity  lands^  17. 
GRANDCHILD. 

Purchase  in  name  of,  an  advancement  drr 


616  INDEX. 

GRANT. 

From  Grown,  title  under,  how  to  be  abstracted,  139. 
how  proved,  155. 
when  presumed,  159. 
purchaser  must  inspect  the  original,  202. 
title  against,  by  adverse  possession,  200. 

or  easement,  when  presumed,  160. 

By  lord  of  manor,  presumed,  2  Vem.  517. 

Ancient,  modern  usage  admisuble  to  show  what  passed  under,  167,  n. 

The  word,  does  not  imply  a  covenant    See  8  &  9  Vict.  c.  106,  &  4. 
GRANTOR. 

Of  annuity,  must  disclose  what  to  intended  grantee,  42. 
GRASS.    See  Crops. 
GROUND-RENT. 

What  it  is,  56. 

Improved,  instead  of,  purchaser  need  not  take,  504. 
GUARANTEE. 

Of  solvency  must  be  in  writing,  46. 
GUARDIAN. 

Sale  by,  to  ward,  when  relieved  against,  7. 

Cannot  purchase  from  ward,  17. 
And  see  Statutory  Vendors. 
HAND-WRITING. 

Evidence  of,  178. 
HARDSHIP. 

A  defence  in  Equity,  491,  see  513,  n. 

Bill  dismissed  on  ground  of,  defendant  does  not  pay  costs,  545. 

Whether  a  ground  for  discharging  purchaser  under  a  decree,  573. 
HEIR.    See  Representatives. 

Of  infanta,  may  set  aside  sale  or  purchase  by,  2,  10. 

Infant,  may  sell  under  custom  of  gavelkind,  2. 

Of  lunatic,  may  set  aside  sale  or  purchase  by,  3,  12. 

Of  married  woman,  not  bound  by  ss^le  by,  5. 

Need  not  be  named  in  contract  not  under  seal,  96. 

Rights  of,  under  contract,  121  to  128, 

Devisee  selling,  when  required  in  Equity  to  prove  will  against,  164. 

On  sale  by,  or  by  party  claiming  under,  will  stated  to  be  invalid  must 
be  produced,  165. 

Latent,  Statute  of  Limitations  confers  certain  title  against  claim  by, 
when,  199. 

Want  of  conveyance  by,  when  supplied  by  Trustee  Act,  277,  et  seq,^ 
537. 

Infant,  costs  of  procuring  conveyance  from,  335. 

Purchaser  from,  most  see  to  payment  of  legacies,  but  not  of  debts.  292. 

Expectant,  sale  of  reversion  by,  relieved  against,  355,  et  seq. 

Customary,  may  sue  before  admittance,  374. 

When  entitled  to  sue  for  breach  of  covenants  for  title,  374. 
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H  E IR — continued. 

When,  and  how  far,  liable  on  ancestor's  covenants,  376. 

Sale  of  expectancy  by,  yet  purchaser  can  require  further  assurance, 
385. 

Whether  registered  conveyance  by,  displaces  unregistered  conveyance 
by  ancestor,  401.  * 

Of  settler  on  marriage,  bound  by  limitations  to  collaterals,  421. 

Sale  by,  displaces  fraudulent,  but  not  merely  voluntary  conveyance, 
424. 

Of  purchaser,  has  no  remedy  at  law  upon  the  contract,  448. 

May  enforce  contract  in  Equity.  461,  469. 

Of  vendor,  is  bound  by  contract  in  Equity,  462. 

When  to  be  made  a  party  to  suit,  468,  469. 
HERBAGE. 

Exclusive  right  to,  whether  a  profit  a  prendre  within  Prescription  Act, 
185,  n. 
HERIOTS. 

Liability  to,  undisclosed,  fatal  to  contract,  52. 

Excep*t  on  sale  of  copyholds,  or  manorial  freeholds,  53. 

Are  rent  within  the  3  &  4  Will.  IV.  c.  27, 188. 
HOUSE. 

Materials,  or  number  of,  misstated,  defect  is  fatal,  64. 
HUSBAND. 

Power  of,  over  wife's  chattels  real  5,  273,  464. 

May  annul  purchase  by  wife,  12. 

Signature  by  married  woman  in  name  of  deceased,  sufficient,  106. 

CovenantB  for  title,  on  sale  of  wife's  estate,  261. 

Concurrence  of,  in  conveyance  of  her  estate,  when  dispensed  with, 
273. 

Contract  by,  for  sale  of  wife's  estate,  efiect  of,  463,  464. 

Will  not  be  required  to  procure  her  concurrence,  semhUy  498. 
HUSBANDRY. 

Improper,  depreciation  by,  must  be  compensated  for,  307. 

by  purchaser,  a  reason  for  purchase-money  beinir  pcBd  in, 
516. 
IDENTITY. 

Failure  of,  in  subject-matter  of  contract  fatal,  64. 

Condition  respecting,  69. 

Of  parcels,  and  individuals,  presumption  of,  166, 167. 

Of  individuals,  whether  proveable  by  declarations,  dbc,  as  a  matter  of 
pedigree,  179. 

Latent  ambiguity  respecting,  may  be  removed  by  evidence  of  inten- 
tion, 453. 
IDIOT.    See  Lunatic. 
ILLEGAL. 

Agreements  cannot  be  enforced.  111  to  113. 

At  LaW;  or  in  Equity,  454, 490. 


618  INDEX 

•  f 

ILLEGAL — continued. 

Omission  of  stipulation  supposed  to  be,  is  binding.  488. 

Allegation  in  answer  that  agreement  is,  544. 
ILLEGIBLE. 

Abstract  so  written  as  to  be,  need  not  be  received,  146. 

Agreement,  evidence  to  decipher,  45l. 
ILLEGITIMACY. 

Of  child  bom  in  wedlock  may  be  proved,  170. 

Does  not  rebut  presumption  of  advancement  437. 
IMMATERIAL. 

Terms  of  agreement  need  not  be  proved,  481. 
IMPRISONMENT.    See  Duress,  and  492,  n.  (x) 
IMPROBABLE. 

Claim,  possibility  of,  whether  title  bad,  526. 
IMPROVEMENT.    See  Accounts,  Expenditure. 

Intended,  of  adjacent  land,  effect  of  plan  showing,  55. 

In  estate,  afler  contract,  belongs  to  purchaser,  116  to  118, 560. 
IMPROVIDENT. 

Contract  by  agent,  not  enforced,  491. 
IN  ADEQUACY. 

Of  consideration,  when  a  ground  for  a  reconveyance,  353,  el  seq. 

On  sales  of  reversions,  355. 

How  determined,  357. 

When  a  defence  in  Equity,  510,  el  seq. 

Its  effect  on  costs,  543. 
INCAPACITY. 

To  sell  or  purchase,  1  to  26. 

To  convey,  a  breach  of  covenant  for  right  to  convey,  367. 

Of  defendants  to  contract,  a  defence  in  Law,  454. 
and  in  Equity,  489. 

Of  plaintiff,  whether  a  defence  in  equity,  ib. 
INCAPACITATED  OWNERS.    See  Statutory  Owners. 
INCIDENTS. 

All  legal,  presumably  accompany  estate,  51. 
INCLOSED  LANDS. 

Conditions  usually  requisite  on  sale  of,  74. 

Title  to,  134  to  136. 
INCLOSURE  ACT. 

Commissioners  and  valuers  under,  cannot  purchase  land  in  pcu'ish,  17. 

Provisions  of,  as  to  evidence  of  compliance  with,  135. 

Award  under,  how  proved,  150. 
INCOME  TAX. 

Not  deducted  from  interest  paid  Into  court,  561. 
INCOMPETENT. 

Person,  bidding  by,  at  sale  by  court,  553. 
INCONSISTENT. 

Descriptions  of  parcels,  not  within  common  condition  respecting  identi- 
ty, 69. 
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INCORPOREAL. 

Hereditaments,  covenants  run  with,  366. 
INCREASE. 

Of  rent,  agreement  for,  must  be  in  writing,  95. 

Of  purchase-money,  293,  et  seq, 
INCUMBRANCES. 

On  client's  estate,  counsel  cannot  buy  at  a  profit,  17. 

Effect  of,  on  power  of  tenant  for  life  to  consent  to  sale,  35,  n. 

Vendor  must  disclose,  if  not  apparent  on  the  deeds.  41. 

Inquiry  respecting,  should  be  mside  of  supposed  claimant,  and  of  trus- 
tees of  legal  estate,  42,  43. 

Permanent,  should  be  noticed  in  particulars,  52. 

Condition,  as  to  indemnity  against,  70. 
i        Notice  of,  to  purchaser,  before  conveyance  executed,  is  binding,  115. 

Whether  imperfections  of  tide,  in  Equity  and  at  Law,  131  to  133. 

Equitable,  which  are  satisfied,  whether  instruments  creating  should  be 
abstracted,  143  to  145. 

Subsisting,  should  be  abstracted,  145. 

And  trusts  for  payment,  difference  between,  190,  n. 

On  land,  right  to  recover  when  barred,  197  to  199. 

As  to  searches  for,  and  inquiries  respecting,  generally,  Ch.  XL 

Fiduciary  vendors  covenant  against,  261. 

As  to  the  discharge  of,  on  completion,  281,  et  seq. 

Purchaser,  when  liable  to  see  to,  291. 

Vendor,  whether  bound  to  get  in,  by  separate  deed,  246,  339. 

Purchaser,  keeping  on  foot,  must  pay  expenses,  340. 

His  right  to  pay  off,  afler  conveyance,  out  of  unpaid  purchase-money, 
381,  390. 

Legal  estate,  when  a  protection  against,  389,  et  seq. 

Concealed,  thrown  wholly  on  puisne  equitable  purchaser,  393. 

In  favor  of  charities,  rule  as  to  notice,  394,  425. 

What  is  notice  of,  402,  et  seq. 

Contribution  to,  428. 

Merger  of,  442,  n. 

Expenses  of  searches  for,  when  recoverable,  446. 

Affecting  enjoyment  of  estate,  a  defence  in  Equity,  506. 

Application  of  money  in  discharge  of,  on  sale  by  Court,  561,  565. 
INCUMBRANCER.    See  Claim,  Expenditure,  Incumbranoe,  Mort- 
UAGEE,  Notice,  Priority. 

Releasing,  covenant  by,  262. 
INDEMNITY. 

Nature  of,  if  offered,  should  be  stated,  70. 

Mutual,  condition  for,  on  sale  of  leasehold  estate  in  lots,  76. 

Lessee,  entitled  to,  from  equitable  assignee  of  term,  129. 

Vendor  of  leaseholds  can  require,  when,  265. 

Executor  of  lessee,  entitled  to,  on  sale  by  Court,  567. 

Covenant  for,  does  not  run  with  land,  semblej  361,  n.  (b.) 
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INDEMNITY— Wfi/mwerf. 

Vendor's  right  to,  its  effect  on  purchaser's  right  to  avoid  leases,  &c.^ 
416. 

Neither  to  he  given  nor  taken  compulsorily,  unless  by  agreement,  503. 
INDORSEMENT. 

On  deed,  should  be  examined,  206. 

or  notice  of  conveyance,  on  leading  title  deed  retained  by  vendor,  324. 
INDORSED  RECEIPT. 

Unusual  position  of.  should  be  explained,  207.  409. 

Not  conclusive  as  to  payment,  in  Equity,  310,  345 ;  see  411. 

Is  counted  as  part  of  the  deed,  332. 
INFANT. 

How  far  incapable  to  sell  or  purchase,  2,  3,  10,  11.    And  see  Wr^hi 
V.  Snowe^  2  De  G.  dc  S.  321. 

Facilitating  fraud  by  vendor,  228. 

Cestuis  que  trusty  trustees  for,  can  give  discharges,  when,  284,  287. 

Trustees  and  mortgagees,  conveyance  by.    See  Conveyance.     Costs 
of  obtaining,  335. 

Incumbrancer,  encouraging  purchase  or  expenditure,  228,  394. 

Estate  of,  person  buying  may  be  treated  as  bailifi',  427. 

Made  a  co-plaintiff  in  respect  of  adverse  or  inconsistent  right,  no  de- 
cree, 466. 

Cannot  enforce  specific  performance,  but  other  party  cannot  rescind 
contract,  489. 

Conveyance  of  estate  of.  Master  must  settle,  535,  567. 

May  be  ordered  to  convey,  568. 

Refusing,  attachment  may  issue  against,  569. 
INFERENCE. 

Instrument  produced  merely  to  negative,  need  not  be  abstracted,  142L 

Of  law,  whether  bill  need  state,  471. 
INFORMATION. 

Whether  purchaser  precluded  from  evidence  may  require,  73. 
INHERITANCE. 

Fiduciary  vendors  must  sell  timber,  &c.,  along  with,  33. 

All  that  forms  part  of,  belongs  to  purchaser  from  date  of  contract,  116. 

Owner  of  any  portion  of,  can  sue  on  covenants  for  title,  366. 

Owner  of  first  estate  of,  when  to  be  a  party  to  suit,  469. 
INITIALS. 

Signature  of,  agreement  by,  suflicient,  106. 
INJUNCTION. 

Against  sale  by  fiduciary  vendors,  rare,  38. 

Granted  against  waste  by  purchaser  in  possession  before  completion, 
118. 

Or  against  process  for  rent  by  landlord  vendor,  119. 

Not  against  mortgagee  contracting  to  sell  estate  and  suing  for  mortgage 
debt,  128. 

Against  breach  of  covenant,  362. 
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INJUNCTION— €on/ijn«fi/. 

Against  action  for  deposit,  when,  446,  456,  519. 
Against  action  for  deeds,  by  purchaser  under  decree,  570. 
IN  LOCO  PARENTIS. 

Purchase  by  one  standing,  an  advancement,  438. 

mauiRY. 

Should  be  made  of  supposed  claimants  on  estate,  42. 

Of  trustees  of.  real  estate  confers  no  priority,  43.  * 

By  purchaser,  vendor  not  bound  to  answer  what,  164. 

Of  vendor's  solicitors,  supposed  incumbrancers,  dbc,  227,  ei  seq. 

Purchaser  fraudulently  abstaining  from,  case  of,  405. 

Purchaser  negligently  abstaining,  &c.,  409, 412. 
INROLLED  DEEDS. 

Secondary  evidence  whether  admiBsible  io  proof  of,  65. 
INSANITY.    See  Lunatic. 

Evidence  of,  12,  n. 
INSCRIPTIONS. 

When  evidence  of  pedigree,  178. 
INSOLVENCY. 

Of  auctioneer,  loss  by,  falls  on  vendor,  82. 

Of  party  to  contract,  does  not  avoid  it,  120. 

Proceedings  in,  how  proved,  156. 

Of  debtor  by  judgment,  236. 

Court  of,  when  to  be  searched,  242. 

Of  purchaser,  a  ground  for  appointing  a  receiver,  518. 
INSOLVENT. 

How  far  incapable  to  sell  or  buy,  6, 13. 

Assignees  of,  when  they  must  sell,  28. 
how  they  should  sell,  32. 
may  sell  below  price  fixed  by  creditors,  35. 
appointment  of,  to  be  registered,  when,  398. 
costs  of,  on  disclaimer,  546. 

Purchaser,  assignees  of,  disclaiming,  estate  decreed  to  vendor,  465. 
INSTALMENTS. 

Ad  valorem  duty  on  purchase-money  payable  by,  327. 
INSTRUCTIONS. 

Private,  to  agent,  effect  of,  84. 

Agent  exceeding,  principal  not  bound,  ib. 

Writing  sent  as,  may  amount  to  agreement,  105. 
INSURANCE. 

Ai^nst  fire,  vendor  need  not  keep  up,  117. 
INTENTION. 

Of  author  of  trust,  test  of  trustees'  power  to  give  receipts,  283,  et  seq. 

Of  vendor,  as  to  lien  for  purchase-money,  may  be  shown,  350. 

Evidence  of,  cannot  at  Law  cut  down  general  words,  353. 

Of  parties  to  covenants,  is  to  be  collected  from  entire  deed,  373. 

Evidence  o()  when  admissible  at  Law,  in  aid  of  agreement,  453. 
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IXTEBEST.    See  Accoc^rrs. 

On  potrhaiM  monry.  eooditioa  nmpttdog,  58  to  GO. 

As  to  paymeDt  oC  293  lo  30S,  383,  n. 

Mkcakukted,  Tcodor  euuioC  daim  ailer  conyeyaoee,  351. 

Oa  d^oflt,  muclioDeci  no!  liaUe  for,  82. 

Purcfaaier  erided  cao  reoorer,  wheiiy  375,  377. 

Pofduwer  ean  reeorer.  at  Law,  oo  breach  of  eootmct,  446w 

Not  allowed  oo  mooej  refunded  oo  appeal,  538, 548. 

On  money  charged  oo  land,  for  what  time  reeoTerable,  198. 

FirBl  porcfaaaer  allowed,  if  biddings  opened,  558. 

When  allowed  to  person  opeoiag  biddings  and  oatbid,  559. 

Paid  into  Court  most  be  dear  of  incooM  tax.  561. 

Of  Teodor  in  property,  porchaaer  most  disdoac  facts  inereasiog^,  46. 

Of  Tendor  and  porchaaer,  and  their  representatiYei,  onder  ooolraet, 
114,Ch.VIL 

Rereisionaryy  of  married  wonian,  acknowledged  deed  pafloes  what, 
273. 

In  estate,  conveying  party  mirtaking,  has  no  remedy,  352. 

Soboeqoeotly  acquired,  porchaaer  may  call  for,  383. 

When  boond  by  contract  lor  aale,  499. 

Partial,  when  vendor  boood  to  convey,  501. 

Contracted  ibr,  title  not  ahown  to.  a  defence,  504. 
INTERPLEADER. 

Order  for,  auctioneer  may  obtain,  in  reqpect  of  depoat,  81. 
INTERPRETATION. 

Of  agreement,  evidence  o^  admissible  at  Law,  451. 
INTERRUPTION. 

Under  Prescription  Act,  means  adverse  obstruction,  187. 
INTESTACY. 

And  death  of  vendor  before  conveyance,  rights  of  heir,  121.  122. 

And  death  of  porchaaer  before  conveyance,  rights  of  heir,  126. 

What  evidence  of,  can  be  required,  if  title  commence  with  oonveyanoe 
by  heir-at-law,  163. 

Or  in  other  cases,  165. 

How  proved,  168. 

If  doubtful.  Statute  of  Limitations  not  to  be  relied  on,  199. 
INTOXICATION. 

Of  party  to  contract,  its  effect,  489. 
INVESTIGATION. 

Of  title,  should  be  expressly  precluded,  if  so  intended,  68. 

Purchaser  neglecting,  has  constructit e  notice  of  defects,  406,  406. 

Costs  of,  when  recoverable  at  law,  446. 
INVESTMENT.     See  Appropriation,  Purchase-monet. 

Of  purchase-mooey«  fiduciary  purchaser,  whether  boimd  by,  if  aale  set 
aside,  24. 

Of  deposit,  condition  for,  when  expedient,  57. 

Of  deposit,  when  binding  on  purchaser,  88. 
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INVESTMENT— con^nweJ. 

Of  purchase-money,  aad  declaration  of  trast,  discharge  purchaser,  285. 

Of  purchase-money  paid  by  Railway  Companies,  dtc,  311,  e^  seq. 

Costs  of,  337. 

By  father,  of  his  own  money  along  with  settled  funds,  an  advance- 
ment, 440. 

Loss  by,  not  recoverable  at  Law,  446. 

Of  purchase-money  on  sale  by  Court,  purchaser  when  bound  by,  566. 
IRREGULARITY. 

In  proceedings,  purchaser  from  Court,  whether  affected  by,  570. 
ISSUE. 

Failure  of,  when  presumed,  174. 

Presumplion  against  aged  female  having,  175. 
ISSUE  IN  TAIL. 

Barred,  under  3  do  4  Will.  IV.  c.  27,  to  some  extent  as  tenant  in  tall, 
194, 195. 

Not  bound  by  agreement  by  tenant  in  tail,  563. 
JOINT-PURCHASERS. 

What  duty  on  conveyance  thereto,  329. 

Rights,  &c.,  of,  under  conveyance,  432,  et  seq.* 

Of  estate  from  Court,  purchase-money  must  be  paid  entire,  561 . 
JOINT  TENANT. 

Possession  by  one  does  not  save  the  right  of  another,  192. 

Estate  of,  how  affected  by  judgments,  231,  234. 

At  Law,  when  not  so  in  Equity,  432,  et  aeq. 

Lien  of,  on  estate,  lor  expenditure,  &c.,  434. 
JOINTURE. 

Relied  on  in  bar  of  dower,  title  to  land  must  be  shown,  252. 

Release  of,  a  sufficient  consideration  for  settlement,  420. 
JOURNEYS. 

Expenses  of,  condition  as  to,  70. 

Tp  examine  deeds,  201. 

To  estate,  allowed  on  opening  biddings,  558. 
JUDGMENTS. 

Bind  purchaser's  interest  under  contract,  115. 

Against  vendor,  give  a  lien  on  unpaid  purchase-money,  119. 

Should  be  abstracted,  145. 

Entering-up  judgment,  what  is,  234,  n. 

Vendor  cannot  be  required  to  search  for,  163. 

As  to  searching  for,  general  law  respecting,  230  to  241. 

Judgment  creditors,  when  to  concur  in  conveyance,  250. 

Against  purchaser,  vendor's  lien  is  a  protection  against,  351. 

Where  part  of  purchase-money  remains  on  mortgage,  351. 

Are  subject  to  prior  equities,  398. 

Unregistered,  notice  of,  must  be  actual,  402. 

Registered,  are  notice  only  if  purchaser  search  register,  406,  410. 

Order  in  suit  for  payment  by  purchaser,  a  judgment  debt,  535. 
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JURISDICTION. 

Trastees,  &c.,  out  of,  conveyance  from.    See  Contetance. 
LANDS  CLAUSES  CONSOLIDATION  ACT,  1850. 

Enables  incapacitated  owners  to  convey,  6. 

Subject  to  what  restriction  as  to  time  for  compulsory  purchases,  28. 

As  to  sales  under,  by  trustees,  and  other  fiduciary  vendors;  36. 

Or  by  municipal  corporations,  37. 

Notice  under,  when  and  how  far  an  agreement  for  purchase,  98,  99. 

Company,  on  sales  under,  pays  for  abstract,  131. 

Conve3rance  under,  by  promoters  of  undertaking  to  themselves,  275. 

Discbarge  of  incumbrances  under,  283. 

Payment  and  investment  of  purchase-moneys  under,  311,  313. 

Assurance  of  copyholds  taken  under,  to  be  entered  on  Court  rolls, 
324. 

Payment  of  costs  under,  336,  et  seq. 

Vendor's  rights  of  pre-emption  of  superfluous  lands,  359. 

Omitted  interests,  provides  for  their  subsequent  purchase,  429. 
LAND.    See  Covenant. 

Agreement  to  sell,  includes  vendor's  entire  interest,  51. 

Includes  what,  under  3  &  4  Will.  IV.  c.  27, 188. 

Loss  of,  not  certainly  compensated  for  in  damages,  459. 
LANDLORD. 

Agreement  by,  with  tenant,  what  must  be  in  writing,  95. 

Agreement  by,  for  sale  of  land  to  tenant,  its  effect,  119. 
LANDOWNER. 

Notice  by,  to  company,  when  an  agreement,  99. 

Rights  of,  as  to  deposit  made  by  company  before  entry,  225. 

Selling  to  company,  enters  into  what  covenants,  260. 

In  possession,  right  of,  to  money  paid  into  Court,  312. 
LAND  TAX. 

Is  presumptively  a  charge  on  property,  180. 

Redemption  of,  how  shown,  ib.  ^ 

In  cases  of  allottments,  see  Boekm  v.  Woodj  Turn.  d&  R.  334 

Certain  defects  in  title  to,  removed  by  statute,  399.  ' 
LATENT. 

Defects,  what  are,  40. 

must  be  disclosed  by  vendor,  ib. 

Ambiguity  in  agreement,  evidence  to  remove,  453. 

LAW. 

Proceedings  at,  how  proved,  155. 

And  Equity,  plaintiff  must  elect  between,  when,  351,  456. 

Remedies  at,  for  breach  of  contract,  Ch.  XVII. 

Results  of.  whether  to  be  stated  in  bill,  171. 

Inability  to  recover  damages  at,  whether  a  defence  in  Equity,  496. 

Case  not  sent  to,  without  purchaser's  consent,  523. 

costs  of,  547. 
duestions  of,  Court  more  readily  decides  against  purchaser  than  ques- 
tions of  construction,  524. 
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LEASE. 

Premiam  obtaiDed  frauduleDtly  by  infant  for,  returned,  3: 

To  aliens,  past  and  present  Law  respecting,  9. 

Infant  repudiating,  and  having  enjoyed  part  of  term,  cannot  recover 
premium  for,  IL 

Patting  up  of,  to  sale  by  Assignees,  37,  n.,  129. 

Notice  of,  whether  notice  of  all  its  contents,  41. 

Covenants,  iScc,  in,  need  not  be  mentioned  on  sale  of,  53» 

But  there  must  be  no  misrepresentation,  dbc,  53, 54. 

Removal  of  buildings,  when  to  be  stated  on  sale  of,  54. 

Misdescription  respecting,  when  fatal,  64,  67. 

Conditions  usually  requisite,  on  sale  of,  75,  76. 

What  agreements  respecting,  must  be  in  writing,  91  to  93. 

How  affected  by  oontract  for  purchase  of  reversion,  119, 128, 

Or  by  contract  by  lessor  to  purchase  underlease,  129. 

Equitable  assignee  of^  in  possession,  bound  to  indemnify  original  lessee 
against  breaches  of  covenant,  129. 

Title  to  be  shown,  on  sale  of,  137,  138. 

Ecclesiastical,  recitals  in,  when  evidence,  154. 

In  writing,  its  effect  on  rights  of  reversioner,  under  3  <Sb  4  Will.  IV.  c* 
27, 193. 

Preparation  ofj  when  a  waiver  of  lessor's  title,  218. 

Grant  of,  in,  equivalent  to  possession,  220. 

How  far  liable  to  judgments,  231,  232,  234,  235,  237. 

Counterpart  of,  when  to  be  deposited,  315. 

Whnt  to  be  entered  in  county  register,  318. 

Unregistered,  defect  not  supplied  by  registering  assignment,  401. 

When  liable  to  ad  valorem  duty,  328. 

Agreement  for  in  conveyance,  no  additional  duty,  332. 

Lessee  pays  costs  of.  and  lessor's  solicitor  prepares,  336. 

Property  in,  rights,  iScc,  of  purchaser  afler  conveyance,  386,  387,  566w 

Next  estate  is  now  the  reversion,  387. 

Purchaser  of,  has  what  notice  of  lessee's  title,  410. 

Void  or  voidable,  purchaser  may  dispute,  when,  416  to  419. 

Whether  vendor  may  set  aside,  for  his  own  benefit,  417. 

Agreement  to  assign,  how  not  to  be  performed,  504,  506^ 
LEASE  FOR  A  YEAR. 

Recital  of,  when  evidence,  154. 

Reference  to  Act  dispensing  with,  unnecessary,  257. 
LEASEHOLD.     See  Lease. 

Described  as  the  freehold,  variance  is  fatal,  63,  504. 

Covenants  by  vendor  of,  259. 

by  purchaser  of,  265,  567. 

Occupation  rent  to  be  paid  for,  instead  of  interest,  daring  delay  in  com- 
pletion, 297. 

Covenants  for  title  run  with,  365. 

Instead  of  freehold,  purchaser  need  not  take,  504. 
And  see  Lease,  Lessee,  and  Lessob, 
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LEGACY. 

Right  to  recover,  when  barred  under  3  &  4  Will  IV.  c.  27,  197. 

Evidence  of  payment  of,  197,  n. 

Charged  on  land,  registered  judgment  charges,  sembley  238. 

Payment  of,  when  purchaser  fieed  f>ee  to,  £84,  et  seq. ,  291,  292. 

Assignment  of.  need  not  be  registered,  318. 
LEGAL  ESTATE. 

Dependent  on  precedent  conditions,  difficulty  attending  sale,  31. 
.  Trustee  of,  must  convey  to  trustee  for  sale  of  equitable  estate,  38. 

How  far  a  protection  to  purchaser,  115,  232,  345,  383,  389  to  392,  400. 

Conveyance  of,  when  in  infants,  &c.    See  Convetance. 

Being  outstanding,  when  not  a  defect  in  title,  131,  562. 

notice  of,  is  notice  of  its  trusts,  408. 

But  abstract  must  show  in  whom  it  is  vested,  ]i82. 

Ail  documents  affecting,  should  be  abstracted,  143. 

Reconveyance  of,  when  presumed,  159. 

Trustees  of,  vendor  must  procure,  to  convey,  498. 
LEGATEE. 

Of  bond  debt,  can  set  aside  purchase  by  lunatic  testator,  ia  considera- 
tion of  release  of  debt,  12. 

Court  may  sell  under  3  d&  4  Will.  IV.  c.  104,  in  suit  by,  550. 
LEGITIMACY. 

Of  child  born  in  wedlock,  when  presumed,  169, 170. 
LESSEE. 

Misdescription  of  occupier  as,  not  matter  for  compensation,  65. 

Purchase  of  reversion  by,  119, 128,  387. 

Has  constructive  notice  of  lessor's  title,  409. 
LESSOR. 

Title  of,  condition  against  producing.  67. 

Contract  for  sale  of  crops  by,  to  incoming  tenant,  must  be  in  writing, 
95. 

Effect  of  contract  by,  to  purchase  under  lease,  129. 

Title  of,  when  to  be  produced  on  sale,  137. 
lessee  has  notice  of,  409. 
notice  of  tenancy,  not  notice  of,  410. 
LETTER. 

May  constitute  agreement,  97,  98. 

When  insufficient  for  that  purpose,  99. 

Binds  writer  from  time  of  transmission,  101. 

Party  accepting  offer  by,  not  responsible  for  delay  in  post  office,  ii. 

Imperfect  references  in,  to  other  documents,  102. 

Agreement,  or  merely  treaty  by,  distinguished,  104. 

Stamps  on  agreement  by,  109. 

To  counsel,  dec,  as  to  producing,  415. 

How  to  be  referred  to,  in  bill,  471. 
LIABILITY. 

General,  of  fiduciary  vendors,  37. 
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LlABlLlTY—cofUinued. 

or  auctioaeera,  80  to  83. 

or  agents,  83  to  87. 

Under  lease,  condition  for  apportionment  of,  on  sale,  76* 

Of  purchaser  under  contract,  his  alienee,  dx.,  must  undertake,  115. 

To  perform  contract,  not  affected  by  death,  dbc.  &>c.,  120. 

tests  the  relative  rights  of  either  party^s  representativeS| 
122  to  127. 

Fresh,  incurred  by  vendor,  makes  time  essentia],  209. 

Of  vendor,  purchaser  must  undertake  what,  265. 

Mutual,  under  contract,  whether  dependent,  449. 

Of  purchaser,  matters  increasing,  when  a  defence  in  Equity,  506* 
LICENSE. 

Parol,  to  use  land,  whether  valid,  92. 

Is  determined  by  the  conveyance,  430. 

Void  agreement  may  operate  as,  to  excuse  trespass,  93. 
LIEN. 

Implied,  fiduciary  purchaser,  ordered  to  reconvey,  has  none  ibr  balance 
due,  23. 

Vendor  has,  on  estate  and  conveyance,  for  purchase-money,  118, 267. 
suits  by,  to  enibrce,  is  for  recovery  of  money  charged  on  land, 
196. 

Judgment  is  a,  on  unpaid  purchase-money,  119. 

Landowner  has  none,  for  costs,  on  sum  deposited  by  Railway  Com- 
pany, 225. 

Of  mortgagee's  solicitor,  on  deeds,  its  extent,  204. 

Vendor's  solicitor  has  none,  on  conveyance,  for  costs,  267. 

Vendor's,  for  unpaid  purchase-money  after  conveyance,  its  extent  and 
nature,  345,  et  seq. 

When  lost,  by  taking  security.  &c.,  346  to  349; 

May  subsist  as  to  part  only  of  unpaid  money,  350. 

Presumable  intention  for  or  against  lien  may  be  rebutted,  ib. 

How  lost  as  against  third  parties,  ib. 

None  implied  in  favor  of  disqualified  persons,  ib. 

Is  merely  equitable,  351. 

Is  a  protection  against  judgment  creditors,  when,  ib. 

Does  not  extend  to  miscalculated  interest,  ib. 

Purchaser  has  none  on  appropriated  purchase-money,  382. 

Notice  of  possession  of  deeds  is  notice  o^  408. 

Vendor's  tenancy,  when  not  nottee  of,  411. 
LIFE. 

Misdescription  of,  how  not  qualified,  44. 

Dropping  of,  before  conveyance,  116  to  118,  555. 

Must  be  shown  to  exist,  on  sale  of  renewable  lease,  138. 

Estate  or  annuity,  on  sale  of,  time  is  material,  209. 

purchaser  of,  from  Court,  when  entitled  to,  567. 
103 
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LIGHT. 

Adjoining  land  stated  to  be  building  land,  yet  vendor  may  not  boild  on 
80  as  to  obstruct  even  new  L'ghts,  55, 56. 

Title  to  riighu  of,  under  Prescription  Aot,  184  to  188. 
LIMIT. 

Of  price,  agent  exceeding,  principal  not  bonnd,  84. 
LIMITATIONS,  STATUTE  OF. 

Delay  for  less  tban  time  allowed  by,  may  bar  right  to  relief  in  Equity, 
25. 

Tithes,  how  affected  by,  183. 

General  provisions  of,  188  to  200. 

Purchaser  compelled  to  accept  title  under,  199. 

Suit  to  enforce  vendor's  lien  is  not  within  25th  sect,  of^  346. 

Begins  to  run,  when*  in  favor  of  covenantor,  366. 

on  conveyance  by  trustees  in  breach  of  trust,  427. 
LIS  MOT  A. 

Declarations  used  as  evidence  must  be  made  before,  179. 

What  is  a,  t^. 
LIS  PENDENS. 

Search  for,  is  usually  directed,  230. 
for  what  period,  242. 

Must  be  registered,  to  bind  purchasers  without  notiee,  399. 

Is  notice,  only  if  registered,  406s  ^10. 
LIVERY  OF  SEISIN. 

Presumption  of,  161. 
LOCAL. 

Public  act,  liabilities  under,  need  not  be  stated,  53. 
as  it  is  notice,  406. 

Derivation  of  family,  whether  a  matter  of  pedigree,  179. 

Measures  abolished,  303. 

Customs,  evidence  of,  to  explain  contract,  452. 
LONDON. 

Middlesex  Register  Act  does  not  afiect,  318. 
LORD  OF  MANOR. 

Customary  validity  of  grant  by,  must  be  shown,  75. 

And  title  of,  on  sale  of  enfranchised  copyhold,  137. 
LOSS. 

Fiduciary  vendors  selling  by  auctioui  not  generally  liable  for  36. 

AlileVy  if  they  buy  in,  and  re-sell  without  authority,  37. 

Through  auctioneer,  falls  on  vendor,  82,  89. 

By  investment    See  Investment,  and  Funds. 

Of  unstamped  agreement,  110,  453. 

Accidental,  after  contract,  falls  on  purchaser,  116. 
rule,  on  sales  by  the  Court,  554,  560. 

Of  early  title,  how  to  be  provided  for  by  conditions,  68. 

Of  deed,  when  not  an  objection  to  title,  145. 

lets  in  secondary  evidence  of  its  contents,  65,  152. 
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hOBB^ontinued. 

what  safficient  evidence  of,  ib. 

By  breach  of  contract,  what  recoverable  at  Law,  446,  447. 
LOTS. 

Fiduciary  yendors  may  sell  in,  32. 

Alteration  in,  should  be  advertised,  33. 

On  sale  in,  abstract  should  be  verified  at  vendor's  expense,  70,  77. 

Of  leaseholds  in,  what  conditions  requisite,  76. 

Employment  of  several  bidders,  whether  allowable,  89. 

Who  entitled  to  deeds,  314,  569. 

Stamps,  on  agreement  for  purchase  of  several,  109, 110. 

Purchaser  of  one,  when  made  a  party  to  suit  respecting  another,  466, 
467. 

Part  performance  as  to  one  does  not  affect  another,  482. 

Defect  in  title  to  one  of  several,  507. 

As  to  opening  biddings  on  some  only  of  several,  557. 

If  biddings  opened,  estate  may  be  reallotted  by  order,  558. 
LUNACY. 

Evidence  of,  12,  n. 

Subsequent,  does  not  avoid  contract,  120. 
LUNATIC. 

How  far  incompetent  to  buy  or  sell,  3,  4, 12,  and  see  Price  v.  Berring' 
ton,  7  Ha.  394. 

Vendor,  conveyance  from,  under,  1  Will.  IV.^c.  65,  537. 

Highest  bidding  by,  on  sale  by  Court,  553. 
See  CoMMiTTEB  and  Conveyancb. 
LYING  IDLE.    See  Porchase-monet. 
MAINTENANCE. 

Agreement  amounting  to,  invalid,  112. 
MAJORITY. 

Of  creditors,  or  cestuis  que  trust,  cannot  bind  minority,  when,  21,  2G. 

Of  creditors  of  insolvent,  direct  time  and  mode  of  sale,  32. 
MANAGEMENT. 

Acts  of,  by  purchaser  in  possession,  no  waiver  of  title,  220. 
MANDAMUS. 

To  compel  inspection  of  Court  Rolls,  242,  n. 

Existence  of  remedy  by,  whether  a  defence  in  Equity,  460. 
MANOR. 

Customary  restrictions  upon  alienation,  removed,  7,  n. 

Customs  of,  need  not  be  stated  on  ssde  of  copyholds,  53. 

Freeholds,  stated  to  be  held  of,  quit  rents  and  heriots  need  not  be  re- 
ferred to,  semble,  ib. 

Conditions  as  to  title  to,  on  sale  of  enfranchised  copyholds,  47, 137. 

Condition  as  to  customary  grants  of  waste,  75. 

On  sale  of,  fines  when  considered  to  accrue,  566. 
See  Court-rolls. 
MANSION. 

Vendor  not  compelled  to  convey,  apart  from  estate,  500. 
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MANUFACTORT. 

Effect  of  notice  1>7  Raiwaj  CoBpuqr  lo  tde  put  ^  99. 
Vendor  oontnetiog  to  kD  eotiiely  not  fbned  to  cuowey  oBtj* 

500. 
BIARRIAGB. 

To  Britkh  mbjeet,  natonlizei  female  afien,  lOL 

PreeomptioD  oC  171. 

Evidence  of,  176  to  180. 

SetUemeot,  as  to  covenants  1>7  vendor  rJaimhy  under,  259. 

A  aofficient  connleration  for  aettlement,  421. 

Whether  eo  as  in  &vor  of  collaterals,  t&.,  et  teq. 

Bubseqnent,  may  support  prior  vohmtary  settfemsnt,  424. 

Is  not  a  part  performance  of  parol  agreement,  479. 
MARRIED  WOMAN. 

How  far  incapable  to  sell  or  buy,  5,  6, 12. 

Signature  by,  in  name  of  first  husband,  valid,  106. 

When  barred  under  3  d&  4  Will  IV.  c.  27, 194. 

Husband  covenants,  on  sale  of  her  estate,  261. 

Cannot  convey  by  attorney,  269. 

Conveyance  and  disclaimer  by,  under  statutes,  269  to  275. 

Assignment  by  woman,  erroneously  supposing  herself  to  be,  352,  n. 

Fraudulently  encouraging  purchase,  dbc,  is  bound,  394. 

Contract  Tor  sale  of  her  estate,  when  enforced,  463. 

Surviving,  whether  she  may  adopt  husband's  contract,  464. 

Separate  estate  of,  bound  by  her  contract  to  purchase,  465. 

And  husband,  voidable  contract  by,  for  sale  of  her  estate,  whedier 
purchaser  can  rescind,  489. 

When  not  ordered  to  convey,  568. 
MASTER. 

Purchase  before  a,  by  trustee,  &c.,  invalid,  15. 

Sales  before,  eu-e  not  within  Statute  of  Frauds,  91, 555. 

Reference  of  title  to,  and  proceedings  on,  519,  et  seq. 

Settlement  of  conveyance  by,  535,  et  seg. 

Appointment  under  1  Will.  IV.  c.  36,  to  convey,  538. 

Bill  recommended  by,  yet  dismissed  with  costs,  540. 
And  see,  as  to  sales  before.  Chap.  XIX. 
MATERIAL. 

Facts  I  not  appearing  on  deeds,  vendor  must  disclose,  41. 

Misstatements  avoid  contract,  63, 64. 
MEANS. 

In  covenants  for  title,  368. 
MEASURES. 

Statutory  and  local,  303. 

Statutory  meaning  of  expreanons  referring  to,  not  varied  by  parol, 
452. 
MEMORANDUM. 

To  be  indorsed  on  leading  title  deed  retained  by  vendor,  325. 
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MEMORIAL. 

Copy  of,  when  evidence  of  registered  deed,  153. 
Contents  and  attestation  of,  319,  320. 
Stamps  on,  319,  n. 
MERGER. 

Of  charges,  on  purchase  by  incumbrancer,  442.  n. 
MINES. 

And  minerals,  should  generally  be  sold  by  fiduciary  vendors  with  sur- 
face, 33. 
Are  not  prima  faeiey  included  in  sale  or  conveyance  to  Railway  or 

Waterworks  Company,  52,  258. 
Liability  to  right  to  dig  for,  its  effect  on  title,  52,  503, 506,  527. 
Customary  right  to  dig  for,  in  mining  districts,  53. 
Shares  in  mining  company,  parol  agreement  for  sale  of  shares  in,  void, 

93. 
what  title  must  be  shown  to,  138. 
Mining  adits,  184,  n. 
MINERALS. 

Parol  agreement  to  sell,  as  a  chattel,  valid,  semiley  94. 
Belong  to  purchaser  from  date  of  contract,  116,  306. 
Tithes  of,  not  within  Commutation  Act,  181. 

Right  to  dig  for,  may,  but  exclusive  right  to  particular  stratum  of,  can- 
not, be  claimed  by  prescription,  185,  n. 
Conveyance  of,  should  reserve  power  of  entry,  when,  266. 
MISAPPREHENSION. 

By  one  of  several  vendors  of  the  extent  of  his  interest,  immaterial 

after  conveyance,  352. 
Agreement  entered  into  under,  when  not  enforced,  485. 
MISCALCULATED. 

Interest,  vendor  cannot  clsum  afler  conveyance.  351. 
MISDESCRIPTIONS. 

Destroy  effect  of  what  would  otherwise  be  notice,  54. 
Condition  respecting,  62,  65. 

Fiduciary  vendors  cannot  allow  compensation  for,  65,  78. 
What  are  so  material  as  to  avoid  contract,  63,  64. 
Purchaser  from  Court  allowed  compensation  for,  after  conve3rance,571. 
And  see  Misreprbsensatiohs. 
MISINFORMATION. 

As  to  incumbrances,  &c.,  how  far  trustees  giving,  are  responsible  for, 

43,  229. 
By  purchaser,  vendor  relying  on,  and  selling  at  under-value,  relieved 
afler  conveyance,  353. 
MISREPRESENTATION. 

Purchaser  from  infant  relieved  only  on  ground  of,  3  ;  and  see  Wright  v. 

Snowe,  2  De  G.  db  S.  321. 
Unintentional,  by  vendor's  agent,  40. 

by  principal,  394. 
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MISREPRESENTATION->conitiiti«i. 

or  value  &c.,  by  vendor,  43  to  45. 

or  estate  by  purchaser  to  third  person,  46. 

Of  terms  of  lease,  avoids  contract,  though  lease  read  at  sale,  53. 

Inadequacy  of  price,  occasioned  by,  sale  set  aside,  353. 

Purchaser  accepting  defective  title  through,  relieved,  378,  el  seq. 

A  defence  in  Equity,  485,  et  seq. ;  492,  496,  503,  510. 

Its  effect  on  costs,  541. 
MISTAKE. 

Purchase  by,  specific  performance  of  not  enforced,  90. 

By  vendor,  as  to  extent  or  value  of  the  property,  or  of  his  interest 
therein,  no  relief  af\er  conveyance,  351,  352. 

Aliter,  if  a  conveyance  of  farm  A.,  by  mistake,  include  B.,  ift. 

Lands  omitted  by,  purchaser  can  claim,  383. 

When  not  an  excuse  for  misrepresentation,  43.  229,  395. 

Whether  a  ground  for  varying  written  agreement  in  favor  of  plaintiff, 
483. 

When  a  defence  in  Equity,  484,  485.  492. 

Not  a  ground  for  opening  biddings  afler  confirmation,  560. 
MIXED  FUND. 

Proceeds  of  sale  of  real  estate,  to  be  applied  as,  with  personal  estate, 
executors  can  give  receipts  for,  285. 
MODIFICATION. 

Of  waiver  by  constant  demand  of  title,  221. 
MODUS. 

Title  Commutation  Commissioners  may  decide  on  validity  of,  181. 

How  otherwise  established,  182. 

When  within  the  3  &  4  Will.  IV.  c.  27, 188. 
MONEY. 

Charged  on  land,  how  long  recoverable,  197,  198. 

To  be  invested  in  land,  married  woman's  reversionary  interest  in,  can 
be  assigned,  273. 
MONTH. 

Means,  prima  facie,  lunar  month,  215. 
MONUMENT. 

Is  evidence  in  -questions  of  pedigree,  178. 
^*MORE  OR  LESS." 

Quantity  of  land  stated  to  be,  308. 
MORTGAGE. 

On  sale  of  estate  in,  arrangement  as  to  the  deeds,  66. 

For  term,  whether  a  sufiicient  root  of  title,  141. 

And  reconveyance,  should  not  be  taken  off  the  title,  143. 

Equitable,  by  deposit,  need  not  if  satisfied,  be  abstracted,  144. 
is  not  affected  by  subsequent  judgments,  237,  398. 
is  subject  to  prior  equities,  393. 

Payment  of,  and  reconveyance,  when  presumed,  160. 

Interest  on,  for  what  time  recoverable,  198. 
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MORTGAGE— confmuerf. 

Debt,  whether  judgment  is  oow  a  charge  on,  237. 

Power  to  lend  on,  implies  power  to  give  receipts,  291. 

As  an  in  vestment,  report  by  Master  against,  sustained,  313. 

And  conveyance,  double  duty  on  deed  operating  as,  331. 

Taken  for  purchase-money,  destroys  vendor's  Hen,  346. 

Of  estate  to  vendor,  for  securing  part  of  purchase-money,  judgments 
against  purchaser  are  immaterial,  351. 

For  price  of  goods,  bought  to  raise  money,  supported,  357. 

Title,  notice  of,  is  notice  of  equity  of  redemption,  408. 

And  conditional  purchase,  distinguished,  388. 

Apparent  conveyance  may  be  shown  to  be,  437. 

Mortgagor  not  compelled  to  pay  off,  in  order  to  grant  lease,  491. 

Settlement  reserving  power  to,  when  valid,  425. 

Purchaser  of  estate  in,  may  dispute  voidable  leases,  when,  419« 
And  see  Incumbrances. 
MORTGAGEE. 

Or  his  agent,  cannot  buy  under  power  of  sale,  17. 

May  buy  from  mortgagor,  18. 

Permission  for,  to  bid  in  bankruptcy,  whether  requisite,  ib. 

Kf  ay  sell,  under  power,  without  mortgagor's  concurrence,  28. 

Should  not  conduct  sale  in  bankruptcy,  32. 

As  to  mode  of  sale  by,  &,c.    See  FinuciART  Character. 

Oppressive  sale  by,  not  necessarily  invalid,  33. 

Contracting  to  sell,  may  yet  sue  mortgagor,  128. 

May  recover  land,  within  what  period,  189. 

Acquires  absolute  title,  under  3  &  4  Will.  IV.  c.  27,  when,  196. 

Right  of,  to  retain  deeds,  until  paid,  204, 205,  570. 

Losing,  or  destroying  deeds,  liability  of,  205. 

Conveyance  of  mortgaged  estate  by.    See  Conveyance. 

Settling  several  mortgages  by  same  deed,  liability  of,  315. 

Inquiry  of,  and  notice  to,  by  purchaser  of  equity  of  redemption,  325. 

Omitting  to  take,  or  giving  up  deeds,  how  affected,  345,  395,  409. 

Buying  equity  of  redemption,  430.  ^ 

Selling  at\er  foreclosure,  cannot  sue  on  collateral  securities,  430. 

Not  proper  party  to  mortgagor's  suit,  466. 

Proving  debt  in  suit,  bound  at  once  to  convey  on  sale,  568. 

Consenting  to  sale,  must  leave  deeds  with  Master,  570. 
See  Incumbrancer. 
MORTGAGOR. 

Agreement  for  his  concurrence  in  sale  by  mortgagee,  28. 

Not  tenant  at  will  to  mortgagee  within  3  &  4  Will.  IV.  c.  27, 191. 

Right  of,  to  redeem,  when  barred,  196. 

Not  proper  party  to  mortgagee's  suit,  465. 
MORTMAIN. 

Corporations  cannot  purchase  without  license  to  hold  in,  8. 

Act,  enrolment  under,  320. 
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MOTIVE. 

For  parchase,  unexpressed,  time  not  essential,  210. 
MURDER. 

Attainder  for,  involves  forfeiture  and  escheat,  6. 
MUTILATION. 

Deeds,  how  affected  by,  as  evidence,  161. 
MUTUALITY. 

On  ground  of,  vendor's  bill  for  purchase-money  sustained,  460. 

Want  of,  when  a  defence  in  Equity,  493  to  496. 
NAME. 

Of  unincorporated  class,  purchase  in,  bad,  8. 

Of  principal,  auctioneer  not  disclosing  is  personably  liable,  80. 

Of  stranger,  contract  entered  into  in,  whether  valid,  85,  496. 

Of  principal,  agent  should  sign  in,  85.    And  see  Signatubb. 

being  undisclosed,  agent  may  vary  times  of  payment,  86. 

Of  each  party  to  contract  must  appear,  semble^  100. 

Of  covenantee,  when  purchaser  may  sue  in,  366. 
NATURAL-BORN. 

Subjects,  who  are,  9. 
NATURALIZATION. 

How  procurable,  9. 
NB  EXEAT. 

Writ  of,  when  granted  against  purchaser.    See  Turn.  &  R.  342,  et  seq. 
NEGATIVE. 

Evidence,  vendor  does  not  give  copies  of,  or  covenant  to  produce,  158, 
166,  315. 
will  or  codidl,  may  be  required  as,  when,  165. 
NEGLECT. 

Gross,  by  either  party  in  proceeding  with  contract,  entitles  other  party 
to  rescind,  210. 

To  require  performance  of  contract,  when  a  waiver  of  time,  213. 

Meaning  of,  in  covenants  for  title,  369. 
NEGLIGENCE. 

Gross,  in  preparatic^of  particulars,  its  effect,  62. 

Of  auctioneer,  &c.,  defeats  his  claim  to  remuneration,  82. 

Gross,  may  be  treated  as  notice,  405,  409. 

Biddings  whether  opened  for,  afler  confirmation,  560. 
NEGOTIATIONS. 

Preliminary  to  contract,  rules  to  be  observed  in,  39  to  47. 

Condition  for  rescinding  contract,  how  affected  by,  72. 

Upon  title,  215  to  220. 
NEW  TITLE. 

Vendor,  when  bound  to  convey,  383,  et  seq. 

Acquired  by  plaintiffs  in  Equity,  after  bill  filed,  495. 
NOMINAL.    See  Resulting  Tbust. 

Agent,  contract  by,  when  enforced,  85, 496. 
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NON-EXISTENCE. 

Of  estate,  whether  any  relief  for,  aHer  cooveyance.  382. 

Of  part  of  estate,  and  want  of  title  to,  disting^hed  as  defences,  497. 
NOTICE. 

Of  equitable  incapacity  in  original,  afifects  sub-purchaser,  22. 

Of  alteration  in  sale,  fiduciary  vendors  should  give,  33. 

Matters  of  which  purchaser  has,  vendor  need  not  state,  41,  53. 

Misrepresentation  avoids  effect  of  what  would  be,  54. 

Lease  is,  of  what,  41. 

Should  be  given  to  mortgagee,  on  purchase  of  equity  of  redemption, 
325. 

on  purchase  of  equitable  estate,  43. 

But  does  not  give  priority,  as  between  equitable  estates  in  land,  t^. 
229,  393. 

Of  claim  to  estate  by  stranger,  no  cause  of  action,  47. 

By  or  to  Railway  Company,  may  constitute  agreement,  98, 122. 

Single,  does  not  exhaust  statutory  power  to  purchase,  99. 

Adverse,  not  acted  on,  its  effect  on  title,  164,  526. 

Of  deposit,  absence  of  deeds,  may  amount  to,  205. 

Time,  not  originally  essential,  may  be  limited  by,  211, 212. 

Of  claim,  whether  incumbrancer  need  give,  228. 

Registration  under  1  &  2  Vict  c.  110,  is  not,  sembUj  230. 

Purchaser  without,  judgments  do  not  affect  under  1  &  2  Vict  c.  110, 
230. 

Whether  so,  as  regards  Palatinate  judgments,  240. 

Of  unregistered  judgment  t^. 

Of  sale  being  in  breach  of  trust,  power  to  give  receipts  is  no  protection 
288. 

Of  money  appropriated  and  lying  idle,  to  save  interest,  293. 

Of  deficiency  in  quantity,  when  not  presumed,  307. 

Of  misdescription,  bars  claim  to  compensation,  309,  503. 

Of  copyhold  disentailing  assurance,  323,  n. 

Sub-purchasers  with,  vendor's  lien  prevails  against,  345. 

Alienees  with,  are  bound  by  certain  covenants,  361,  362. 

To  tenants  to  pay  rent,  a  disturbance,  367. 

Of  claim,  its  effect,  395. 

As  to  notice  generally,  Ch.  XV.  s.  5,  pp.  402  to  427. 

Alienees  with,  must  perform  vendor's  contract,  462. 

Of  defect,  at  time  of  filing  bill,  does  not  bind  purchaser  to  accept  bad 
title,  531. 
NOTORIOUS. 

Local  customs,  need  not  be  referred  to  in  contract,  53. 
NUISANCE. 

Concealment  of,  by  vendor's  agent,  40. 

On  estate,  purchaser  when  liable  for,  430. 
NUNC  PRO  TUNC. 

Order  for  mortgagee  to  bid,  made  in  Bankruptcy,  18,  n. 

104    . 
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OBJECTIONS.    See  Dbpccts. 

To  title,  cxmditiofM  as  to,  their  efiect,  67,  66, 70  to  73. 

How  affected  by  deby  io  deliyeiy  of  abstract,  56,  146. 

Cooditioo  Jimiring  time  for,  fidodaiy  TendorB  may  use,  77. 

NegotiatioDs  npoo,  and  waiver  of)  215  to  220. 

Expediency  of  reciting,  in  deed  of  confirmation,  254. 

EUioitable,  a  Court  of  Law  conadera,  457. 

What  are,  for  purposes  of  reference  of  titk,  520. 

Fresh,  porchaser  may  take  on  fresh  reference,  529. 

Fair,  not  a  groond  for  eost^  541. 

Porchaser  waiving,  pa3r8  costs  of,  when,  544. 

Improper,  costs  occasioned  by,  not  allowed,  ib. 
OBSTRUCTION. 

Of  necessary  way,  a  disturbance,  367. 
OCCUPATION. 

Of  premises  by  purchaser,  its  effect  on  right  to  rescind,  11,  444. 

Seisin  not  presumed  from,  as  between  vendor  and  purchaser,  167,  166. 

Of  premises  by  purchaser,  yet  compensation  allowed  for  defects,  54, 
307. 

Notice  of,  notice  of  occupier's  equities,  408. 

Sed  aliter  as  respects  a  past  occupation,  410. 
OCCUPATION  RENT.    See  Account,  Leaseholos. 
OFFER. 

For  purchase  by  third  person,  false  assertion  of,  by  vendor,  44. 

Party  accepting,  not  liable  fer  delays  in  post,  101. 

Withdrawal,  rejection,  and  acceptance  of,  104, 105. 
OFFICIAL. 

Appointments,  presumption  of,  168. 
OFFICE  COPIES  AND  EXTRACTS. 

Are  received  as,  but  are  not  strictly,  evidence,  154, 156. 
OMISSION. 

Of  parcels  from  conveyance,  purchaser  when  relieved,  383. 

To  make  prudent  inquiries,  purchaser  when  not  liable  for,  412. 

Of  stipulations  as  illegal,  binds  the  parties,  4P8. 
OPENING  BIDDINGS. 

Allowed  in  Bankruptcy,  36. 

Practice  respecting,  on  sales  in  Chancery,  555  to  559. 

Not  usual,  after  Master's  report  confirmed,  560. 
OPINION. 

Puffing  statements  amounting  to  mere  expressions  of^  whether  allow- 
able, 43. 
And  see  Case,  Counsel. 
OPPRESSIVE. 

Sale  by  mortgagee  may  yet  be  valid,  33. 
OPTION. 

Of  purchase^  as  to  declaring,  08,  n.  480. 

Of  sale  or  purchase,  declared,  its  efi*ect  on  relative  rights  of  donee's 
representatives,  122  to  12^ 
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ORDER. 

To  pay  purchase-money  to  third  pereon,  when  irrevocable,  86. 
or  the  Courts  of  Chancery  and  Bankruptcy^  and  in  Lunacy,  has  the 
effect  of  judgment,  23S. 

Of  reference  of  title,  521,  el  seq, 
ORIGINAI.S. 

Loss  of,  when  suppb'ed  by  secondary  evidence,  65. 

Condition  against  production  of,  its  effect,  67. 
ORNAMENTAL  TIMBER.    See  Timber. 
OUTSTANDING  INTERESTS. 

.  How  to  be  got  in,  and  costs  of,  246,  339. 

Provisions  in  Lands  Clauses  Consolidation  Act  respecting,  429. 

When  a  ground  for  reporting  against  title,  527. 
OWNER.    See  Statutory  Owner. 

Whether  purchaser  acting  as,  accepts  title,  220,  et  seq. 

Of  estate  sold  by  Court  or  his  trustees,  covenants,  260. 

Beneficial  devisee  and  executor  selling  as,  implies  no  breach  of  trust, 
289. 

Of  lands,  party  in  possession  selling  to  Railway  Company,  when 
deemed  such,  312. 

Adjoining,  right  of,  to  pre-emption,  under  Lands  Clauses  Consolidation 
Act,  360. 
PALATINATE  COURTS. 

As  to  registration  of  judgments  in,  239. 

Whether  such  judgments  are  within  2  Vict.  c.  11,  and  3  &  4  Vict.  c. 
82,240. 

May  make  orders  under  the  Trustee  Act,  277. 

Orders  by,  whether  evidence  under  45th  sect.,  280,  d. 
PARAMOUNT  TITLE. 

Purchaser  asserting,  need  not  give  up  possession,  222. 

Eviction  under,  when  within  the  usual  covenants  for  title,  368. 
And  see  Account. 
PARCELS. 

Fiduciary  members  may  sell  in,  32. 

Conditions  as  to  identity  of,  69. 

Presumptions  of  identity  of,  166. 

How  to  be  described  in  conveyance,  258. 

Improperly  included  in,  or  omitted  from  conveyance,  law  respecting, 
352,  383. 
PARENT. 

And  child,  contracts  between,  ,355,  n.  (9,)  356,  n.  (x) 

Purchase  in  name  of,  not  an  advancement,  138. 
PARISH. 

Inhabitants  of,  cannot  purchase  eo  nomine^  8. 
PARSON. 

And  churchwardens,  by  custom  a  corporation  to  purchase  land,  8. 
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PART. 

**  ADy,**  trast  to  wll,  extends  to  entirety,  32,  n. 

Material,  of  property,  wantii^,  or  no  title  shown  to,  delect  is  fatal,  64, 
497,  505,  507. 

Unspecified,  of  estate,  notice  of  charge  as  afiecting,  407. 

Of  estate,  vendor  when  compelled  to  oonyey,  499,  et  seq. 
PART-OWNER. 

May  enforce  prodoction  or  deeds^  202. 
PART-PE  RFORMAKCE. 

Equitable  doctrine  of,  not  recognized  at  Law,  451. 

What  acts  of^  are  or  are  not  sufficient  in  EU^oity,  477  to  460. 

Requisite,  to  set  up  subsequent  parol  variation,  488. 
PARTICULARS. 

Of  sale,  general  matters  relating  to,  48  to  51. 
preparation  and  contents  oil  51  to  50. 
on  sale  by  Court,  552. 

Of  claim,  may  be  required  at  Law,  456. 
PARTIES. 

To  conveyance,  requisition  as  to,  an  objection  to  title,  72. 

who  must  be,  250,  et  seq^  568. 

To  contract,  as  between,  it  is  in  Equity  a  conveyance,  1 15. 

To  suit  for  specific  peHbrmanoe,  465  to  470. 

To  suit  cannot,  without  leave,  bid  at  sale  in,  550. 
PARTITIOiN. 

Deed,  party  claiming  under,  can  enforce  its  production,  202. 
PARTNER. 

Purchaser  from  co-partner,  is  entitled  to  what  abstract,  134. 

As  to  lands  purchased  or  held  In  partnership,  432,  et  seq. 
PARTY  OR  PRIVY. 

Effect  of  the  words,  369. 
PATENT. 

Defects,  what  are,  vendor  need  not  point  them  out,  39,  40. 

Ambiguity,  evidence  of  intention  cannot  explain,  453. 
PAYMENT. 

Tenns  of,  agent  of  undiscloeed  principal  may  vary,  86. 

Of  deposit    See  Deposit. 

Of  mortgage  debt,  when  presumed,  160. 

Of  purchase-money  on  completion,  310,  et  seq. 

Out  of  Court,  of  money  paid  by  Railway  Companies,  312. 
costs  of,  337. 

To  bankrupt,  when  protected,  396,  et  seq. 
PEDIGREE. 

Matters  of,  should  be  abstracted  in  chief)  143. 

Presumption  in  matters  of)  169  to  176. 

Evidence  of  matters  of,  176  to  180. 
PENALTY. 

On  entry  by  Railway  Compamea  before  payment  or  depoat,  U25. 


INDEX.  •  639 

PENALTY— con/tnfitf<l. 

Statutory,  what  is  subject  to,  is  unlawfu],  454,  n.,  49t). 

Insertion  of  in  agreement,  yet  specific  performance  decreed,  496. 
PENCIL. 

Signature  is  binding,  106. 
PENDENTE  LITE. 

Legal  estate  may  be  got  in  from  unsatisfied  incumbrancer,  39L 

Abstraction  of  subject-matter  of  suit,  relief  for,  534. 
PERCH. 

Statutory  length  of,  303. 

Statement  of  perches  and  roods,  its  effect  on  the  expressions  ^'  more  or 
less,"  &c.,  308. 
PERFECT. 

Abstract  is,  when,  131  to  134. 
PERFORMANCE. 

Of  covenants,  condition  as  to  evidence  of,  on  sale  of  lease,  75. 

Of  plaintiff  *s  engagements,  when  necessary  before  action,  449. 
PERIODICAL  PAYMENTS. 

Arrears  of,  how  long  recoverable,  198. 
PERMITTED  OR  SUFFERED. 

Effect  of  the  words,  369. 
PERSONAL  ESTATE.    See  Deficienct,  Mixed  Fund. 
PERUSAL. 

Of  abstract,  as  to  mode  of,  148. 

purchaser's  solicitor,  objecting  to  delay  in  delivery,  should 
abstain  from,  146. 

Of  conveyance,  vendor  pays  for,  334. 
PEW. 

Right  to,  how  shown,  138. 
PLACE. 

For  production  of  deeds,  201,  202. 
PLAINTIFF. 

In  Equity,  whether  he  can  vary  contract  by  parol  evidence,  50,  483. 
PLAN. 

Reference  to  in  particulars,  its  effect,  54,  55,  308. 

Words  in,  when  counted  for  stamp  duty,  333. 
POLE.    See  Perch. 
PORTION. 

Further,  a  consideration  for  settlement,  420. 
POSSESSION. 

Agreement  to  give  up,  for  a  money  considerationi  must  be  in  writ* 
ing,  92. 

Vendor  in,  after  time  fixed  for  completion,  may  get  in  crops,  dbe.,  116. 

Purchaser  in,  before  payment  of  purchase-money,  restrained  from 
waste,  118. 
when  liabe  for  use  and  occupation,  if  no  title,  119, 448. 

When  title  may  be  proved  by  evidence  of;  142. 
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T.'Je  aeqriifca  fcy,  wrfer  atrtaip  rf  Lfimlatinn«.  158  faOO. 
Enfcntly  t  ceee  lequwcd,  iwie  ■  f  nfiil.  209. 
Undeftakiqp  lo  deiiTer.  ooC  Wufiaf  in  Eqocj.  210. 
Wfan  a  waiver  oT  thk,  219, 2S0.  d»»,  56L 
GffuitiDg  lewe  ii  cqaivaJeal  toi  220. 

iabilitieiy  i*.  to  22X 


oC  a  ifefrace  io  Eq^inr.  515. 
requued  to  vacate,  or  pay  pHckHB-aaaey.  51^ 

Vendor  io,  by  ajtenng^  property,  Bi^  avtoai  cootract,  ^?3. 
wfaeo  liable  to  orrnpatioo  rent  2?7. 
niDit  acniwiDt  fiir  icceip<iL  and  detcnoraznai 
By  Railway  Coaipaneo  befiire  eoapletloo,  224.  ef  scf . 
Pajty  Id,  faw  pnmm  fmde  i^gfat  to 

312. 
or  eitate,  or  deed%  aa^gneei  omittixig  to  tti  Ifie.  yet 

Dodee  of  boliei'o  eq«iie%  4Cd. 
Given  or  taken,  a  part  peribrmanee.  477. 
Retention  oT,  whether  a  part  perfetmance,  473, 480. 
Wroogfoiljr  obtained,  ii  onavaiKin^.  479. 
CoUaleral  parol  agreement  fiir.  Toid,  487. 
Efiect  oC  on  eosto,  516. 

PuiUiaoei  from  Court,  not  allowed  to  take,  witboot  ncceptii^  title. 
561. 
taking  witfaoot  leave^  acacpti  tiths,  d. 
from  iHiat  time  entitled  to,  566. 
Owli  of  motion  ibr  leave  to  take,  and  to  pay  money,  561. 
POSSIBILITY. 

Mere,  evidence  to  negative  cannot  be  reqoired,  163L 
POST. 

Partf  Mndii^r  letter  by,  ii  not  reeponable  fiir  delay,  101. 
Offer  made  by,  fauidiiig,  if  at  oooe  accepted,  105. 
POVERTY. 

Whether  an  exeoK  for  2adbes,  25,  359. 
Of  vendor,  effect  of;  353,  el  sej, 
POWER. 

CoUateral,  infant  may  eonvey  under,  2. 

Married  woman  may  eonvey  or  contract  onder.  5, 463. 

To  aell,  cooditional,  eiercMe  oi;  30. 

by  aoetion,  does  not  antfaorize  private  mle,  31. 
to  A.,  does  not  andiorize  sale  to  B.,  32. 
under  opeend  conditioM,  itr  effect,  7S. 
tnHteei  not  compelled  to  exerne,  464. 
Of  aoUiuueew  and  agentt^  80  to  87. 
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POWER— conrfniierf. 

or  vendor  to  manage  estate,  notil  completion,  115, 116. 
Instrument  creating,  should  be  abstracted.  141. 

Exercise  of,  defeats  judgment  under  old,  but  not  under  new  law,  233 
to  235,  241. 

Defective  execution  of,  relief  against,  394,  463. 

Of  revocation,  settlement  reserving,  is  fraudulent,  425. 

Contract  under,  enforced  against  remainderman,  461. 

To  make  substituted  settlement,  vendor  not  compelled  to  exercise,  499. 
And  see  Receipts. 
PR^MUNIRE. 

Effect  of,  on  general  right  to  sell  or  buy,  6, 13. 
PRAYER. 

For  genera]  relief,  what  relief  obtainable  under,  472. 
PRAYER  BOOK. 

Entries  in,  may  be  evidence  of  pedigree,  177. 
PER-EMPTION. 

Cause  of,  in  lease,  whether  notice  of  the  lease  is  notice  of,  41. 

Right  of,  how  not  accepted,  98,  n.,  see  480. 

Over  superfluous  lands,  under  Lands  Clauses  Consolidation  Act,  359. 
PRELIMINARY  INQUIRIES. 

Whether  sale  by  Court  can  be  made  before,  550. 
PREMIUM. 

For  lease,  infant  lessor  obtaining  by  fraud,  decreed  to  repay,  3. 
infant  lessee,  having  occupied  the  property,  cannot  recover,  11. 
PREJUDICE. 

Replies  returned  without,  do  not  affect  vendor's  right  to  rescind  con- 
tract, semhley  72. 

Act  done  to  party's  own,  not  a  part  performance,  482. 
PRESCRIPTION  ACT. 

Title  under,  184  to  188. 
PRESENTATION. 

Purchaser,  claiming  present  right  of,  must  accept  title,  117. 

Right  of,  when  barred  by  statute,  197. 

Injunction  ai^ainst,  pendente  liUj  519. 
PRESENTMENT. 

Of  copyhold  assurance,  dispensed  with,  323. 
PRESUMPTION.    See  Evidence. 

Of  instrument  having  been  duly  stamped.  111. 

Deficiencies  in  proof  of  documents,  or  of  their  attendant  formalities, 
how  far  supplied  by,  159  to  162. 

General  rule  of,  between  vendor  and  purchaser,  162. 

Deficiencies  in  proof  of  facts,  not  documentary,  how  far  supplied  by, 
166  to  176. 

Under  Lands  Clauses  Consolidation  Act,  of  party  in  possession  being 
owner,  312. 
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PRICE.    See  Combideration. 

Limited,  agent  exceeding,  does  not  bind  principal,  84. 
Bond  of  reference  to  aettle,  may  amount  to  agreement,  98. 
Uncertainty  respecting,  is  fatal  to  contract,  101. 
PRINCIPAL.    See  Agent. 
PRIORITY.    SeeCH.XV. 

None  is  gained  by  notice  to  trustees,  on  purchase  of  equitable  estate  in 
land,  43,  229,  325. 
PRISON. 

Contract  executed  in,  held  valid,  492,  n. 
PRIVATE. 

Contract,  as  to  sale  by,  by  fiduciary  vendors,  31,  32. 
preparation  of  agreement  on  sale  by,  96. 
Restrictions  on  agent^s  written  authority,  84.  "" 

PRIVILEGED  COMMUNICATIONS. 

Protected,  165, 414,  et  seq. 
PRIVITY. 

Of  estate,  as  respects  covenants,  361,  364,  et  seq. 
PRIVY. 

Effect  of  expression,  in  covenants  for  title,  369. 
PROBATE.    See  Executor. 

Received  as,  but  not  properly  evidence  of  title  to  freeholds  or  copyholds, 

156. 
Should  be  seen  to  have  issued  from  proper  Court,  158. 
PROBATE  DUTY. 

Not  payable  on  share  of  partnership  freeholds  or  copyholds,  433|  n. 
PROCEEDINGS. 

At  Law  and  in  Equity,  bankruptcy,  <fcc.,  how  proved,  155, 156. 
PROCLAMATIONS. 

Of  fine,  want  of  evidence  of,  supplied  by  statute,  155. 
PRODUCTION.    See  Ch.  IX.,  and  Covenant  for  Production. 
Of  deeds :  purchaser's  right  to,  65. 

condition  against,  its  effect,  67. 

covenant  for,  runs  with  land,  362,  377. 

by  unpaid  mortgagee,  not  compelled,  204, 

unless  he  claim  under  mortgagor,  who  must  himself  have 

produced  them,  t^. 
or  unless  he  consent  to  sale  by  Court,  205,  570. 
Of  title.    See  Abstract  and  Title. 
Of  lease  at  sale,  expedient,  75. 

Of  agreement,  for  purpose  of  stamping,  enforced.  111,  453. 
Of  all  documents  of  title  in  vendor's  possession  may  be  required,  140. 
Of  documents  as  negative  evidence,  158.  , . 

Of  cases,  opinions,  &c.,  415. 
PROFESSIONAL.    See  Privileged  Communications. 
Usage,  evidence  of,  to  explain  agreement,  452. 
Adviser,  agreement  entered  into  without,  enforced,  485. 

deeds  procured  from  party  in  absence  of,  set  aside,  378. 
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PROFIT.      ^ 

Trustee,  ita,,  fucehaiaagy  and  mabiDg,  tnuat  account  for,  22, 24. 
PROMl^,  •     - 

To  a€8&^  to  parol  variation,  whether  eoforeed,  483,  '•■_' 

when  a  dqTeBe  io  Equity,  485. 
PROMISSORY  KOTE. 

r.iymunl  of  dejiasrt  b}-,  in  ;io«lioaeer  or  agent,  improper,  87. 

\'i'ii.l..i-V  !irj,  I,., I  .,:i,.,Mc.,i  by  taking,  347. 

Although  Btranger  join  therein  as  Burety,  i^. 
PROMOTERS  OF  PtIBLIC  UNDERTAKINGS. 

May  coDWy  to  ihemsolvea,  io  certain  case*,  275. 

Can,  in  certain  cases,  dispose  with  concurrence  of  incumbrancers,  383. 
PROTECTION.    SceCu.XV.  -     „ 

PROTEQTOR  OP  SBTTLEMENT. 

ConBont  by,  321,  322. 

Cosis  of  deed  of,  334. 
PROTEST. 

Against  delay,  its  effect,  SU. 

PaymeiU  under,  341,  n,  (=.) 
PUBLIC  COMPANY. 

Power  or  compulsory  purchase  by,  when  exercisable,  28. 

Bound  by  offer  of  adequate,  though  unascertained,  price,  to  statutory 
owner,  36. 

Notice  by,  of  intention  to  take  land  under  compulsory  power,  how  far 
an  agreement,  98, 122. 

May  give  second  notice,  99, 118. 

Contract  by,  how  to  be  agned,  108. 

Purchasing  under  compulsory  power,  pays  for  abstract,  131. 

Entry  by,  before  completion,  224,  etteq. 

CovenanlB  by  landowner  with,  260. 

Shares,  &.C..  in,  ed  valorem  duly  on  coiweyance  in  consideration  of, 
256. 
PUBLIC  HOUSE. 

Free,  what  is  not,  56.  * 

Deeds  of,  in  London,  usually  mortgaged  to  brewers,  206. 

Usual  mode  of  payment  for,  311.  n. 
PUPFINQ. 

StateroentB  by  vendor,  their  effect,  43  to  46, 55. 

On  sales  by  auctbn,  89,  5S2. 
PURCHASE.     See  Cotenantb  and  TatrsT-MOiiEV. 
PURCHASE-MONEY.     Bee  Combiobbatiok,  Fvudb. 

Paid  by  wife,  recofemble  by  husband,  12. 

Person  signing  receipt  for,  liable  as  trustee,  38. 

Payment  of,  to  agent,  Sec,  86,  310. 

Provinons  respecting,  on  sale  to  railway  companies,  &c.,  97. 

Vendor's  receipt  for,  may  amount  to  agreement,  98. 

Purchaser  bound  in  Equity  to  pay,  114. 
105 
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PURCHASE-MONFf^on(tn«i^  —  -       Jl* 

Alter  payment  of)  yM  purchaser  is  boimd  by  notice  of  ini'unibnince  be- 
fore eoDveyaoce,  IIS,  30ii. 
:^  ,.>■  Judgment  againtt  veirfor  rificr  contract,  a  lien  on,  119. 

Relative  righta  of  vendur'd  real  and  perr^ana!  repreeeotalives  lo,  if  he 

die  before  completiofl.  !  V!  to  124. 
Rc^  representaljvea  of  jmrrlin-^cr,  ivhcn  entitled  to  claim  out  ofper- 

•onal  estate,  OQ  hia  ifr.iiirinluri'  p.iyinpin,  ]-^ri  to  12S. 
Inability  to  give  discharge  for,  a  defefctio  title,  132.  ^ 

Vendor's  suit  for,  is  within  3  Jt  4  WQI.  IV.jjjr^a.  40,  1^.' 
Indorsed  receipt  for,  unusual  poeitioa  of,  to'^Hkni^ll^df  206. 
Condition  for  paytneal  of,  on  specified  day,  nopff  agre^nieat  for  pre- 
vious deduction  of  title,  208,  «rf  fu.      '_       ™^  »• 
Apologies  for  non-fwyiaent  ofi  an  acceptaieeof  tftleiStS.   ^ 
Parties  interested  in,  whether  to  covenant  for  litle,'383. 
Should  not  be  pai^  before  ackno#jedgcneot  by  married  mm6.n,  270. 
Discharge  of  incumhraucea  out  oC,  2S1,  381,  561. 
Purehaser's  liability  to  Ke  lo  application  of,  283  to  292. 
Amount  of,  hon  increased  or  diminished,  293  to  309.  '' 

To  ivhom  and  how  to  ba  paid,  310,  «|  seq.  ', 

Payment  into  Court  and  remvestioent  of,  on  sales  to  nulfft^^mpaoies, 

and  coals  of,  312,  3l3,  337.  et  leq.  "' 

Unpaid,  vendor's  lien  lor,  118,  344,  ti  itq.,  S67. 
Whether  puithaser,  nofevictcd,  may  claim,  if  title  bad,  374. 
Payment  ol]  procured  by/raud,  relieved  against,  378. 

notice  of  adverse  right  before,  auBicieot,  390. 

whether  material,  as  respects  purchaser's  liability  to  aclioD 

for  use  and  occupation.  448. 
not  a  part  performance,  478. 

into  Court,  by  purchaser  in  possession,  516,  el  seg. 
by  purchaser  under  decree,  561,  564. 
ordered  on  motion,  572. 
.  Joint  purchasera  contributing  unequally  to,  tahe  in  common  io  Equity, 
433. 
Vendor  cannot  recover  at  Law,  if  no  conveyance,  447. 
Application  and  dtBtjibulion  of,  on  sale  under  decree,  564,  et  *tq. 
Purchaser  under,  ic,  allowed  compensation  out  of,  afler  conveyance, 
571. 
QUALIFYING  EXPBESSIONS. 

In  statement  of  quantity,  308. 
QUALITY. 

Of  estate  better  than  stated,  no  increase  of  purchaae-money,  305. 
Deficient,  compensatioD  for.  309. 

no  remedy  for,  afler  coDveyaoce,  exeept  under  covenant  363. 
QUANTITY. 

Excess  of,  whether  vendor  can  claim  compensation  for,  304.' 
Not  afier  eonveyaaco,  351. 
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QUANTIT'P— con/mueJ. 

I)eficfef)t,  compensation  for,  307,  et  seq, 

purchaser,  after  coDveyance,  can  claim  only 
under  covenant,  363. 
aUIETUS.    See  2  &  3  VicU  c.  11,  s.  9. 
€tUIT-RENT. 

.Need  not  be  noticed  by  vendor  of  manorial  freehold,  semUe^  53. 
Liability  to,  whether  it  admits  of  compensation,  506,  508. 
RACK-RENT. 

Leases  at,  need  not  be  registered,  319 ;  what  are.  ib. 
RALLl^AY  COMPANY.    See  Public  Company. 

Agreement  to  sell,  or  conveyance  to,  does  not  include  mines,  unless 

named,  dec.,  52,  97,  258. 
Agreement  for  sale  of  shares  in,  not  within  fourth  section  of  Statute  of 

Frauds,  93. 
And  will  be  specifically  enforced,  459,  n. 
Notice  by,  of  intention  to  take  land,  its  effect,  98, 122. 
RE-ALLOTMENT. 

Of  estate  bought  by  trustee,  not  admissible  on  purchase  being  set  aside 

and  estate  re-sold,  24. 
Of  estate  sold  by  court,,  if  biddings  opened,  558. 
RECEIPT. 

For  rent,  usually  made  evidence  on  sale  of  leaseholds  of  performance 

of  conditions,  dbc.,  75. 
For  purchase-money,  may  constitute  agreement,  98. 
For  deposit,  not  showing  amount  of  purchase-money,  no  agreement, 

101. 
Inability  to  give,  for  purchase-money,  a  defect  in  title,  132. 
Last,  of  rent,  dec.,  time  under  3  db  4  Will.  IV.  c.  27,  runs  from,  189, 

192. 
Of  rent,  written  acknowledgment  of  title  equivalent  to,  192. 
Indorsed,  should  be  examined  on  production  of  deeds,  206. 
For  purchase-money,  all  the  trustees  must  join  in,  290. 
RECEIVER. 

Not  to  be  made  a  party  to  suit  for  specific  performsmce,  465. 
When  appointed  in  suit,  518. 
RECITAL. 

Condition  that  recitals  shall  be  evidence,  efi*ect  of,  67. 

Instrument  appearing  by,  to  be  of  suspicious  character,  must  be  pro- 

duced,  68. 
Of  agreement,  may  amount  to  a  contract,  100. 
Documents  material  to  title  should  not  be  abstracted  by  way  of,  143. 
Of  deed,  how  far  evidence,  153. 
Of  lease  for  a  year,  154. 
In  renewed  ecclesiastical  lease,  evidence,  ib. 
How  for  evidence  of  pedigree,  177, 180. 
Conveyance,  should  contain  what  recitals,  252. 
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REGIT AL—continued.  '   . 

Of  vendor's  title,  whether  purchaser  estopped  by,  253. 

Doubtful,  does  not  operate  by  way  of  estoppel,  385. 

Of  objections,  in  deed  of  confirmation,  254. 

Of  sale  and  delivery  of  chattels,  effect  of,  as  respects  stamp  duty,  255. 

General,  of  limitations  or  trusts,  notice,  407. 

Ambiguous,  is  not  notice,  411. 
RECONVEYANCE. 

Decreed  on  what  terms,  against  purchasing  trustee,  32,  23. 

And  mortgage,  not  to  be  suppressed  from  title,  143. 

Of  legal  or  mortgaged  estate,  when  presumed,  159,  160. 

When  decreed,  for  fraud,  mistake,  or  inadequacy,  351  to  359,  378  to 
381. 

On  what  terms,  358,  380. 
RECORD.    See  Copies. 

Instruments  upon,  may  be  verified  by  secondary  evidence,  65. 

Purchaser  whether  entitled  to  copies,  or  covenant 
for  production  of,  263,  316. 
RECOVERY  DEED. 

Whether  a  sufficient  root  of  title,  141. 
RECOVERY  AND  FINE. 

Proof  of,  154,  155. 
RECTOR. 

Purchase  of  glebe  by,  invalid,  18. 
RECTORY. 

How  now  affected  by  judgments,  233,  235. 
REDEMPTION.    See  EauiTv  op  Redemption,  Land-tax.  ' 

RE-ENTRY. 

Power  of,  deceptive  statement  respecting,  54. 

Incapable  of  being  enforced,  no  objection  to  title,  527. 
REFERENCE. 

To  documents  incorporated  with  signed  agreement,  must  be  clear,  102, 
103. 

As  to  terms  of  agreement,  when  directed  in  suit,  481. 

To  Master  under  Trustee  Act,  280. 

Of  title,  on  motion  before  hearing,  519,  ei  seq. 

Order  of,  subject-matter  and  form  of,  521,  522. 

Proceedings  on,  522  to  531. 

Purchaser's  general  right  to,  how  waived,  531. 

Back,  when  ordered,  528. 

Purchaser  requiring,  and  waiving  objections,  pays  costs,  544. 

Costs  of,  on  sale  by  Court,  563. 
REFORMATION. 

Of  executed  deed,  in  Equity,  383. 
REFUSAL. 

Of  offer,  cannot  be  retracted,  105. 
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REFVSAlr-continued. 

To  discuss  or  accept  title,  by  purchaser  retaining  possession,  221 ,  223, 
547. 

To  execute  conveyance,  no  defence  to  action  on  secority  for  purchase- 
money,  451. 

Of  party  to  convey.  277,  el  seg. ;  537,  et  seq. ;  568,  et  seq. 

Of  purchaser  from  Court  to  complete,  571,  et  seq, 
REGISTER. 

Parochial  and  general,  extracts  from,  how  far  evidence,  176. 

County,  to  be  searched,  242. 

Is  notice,  only  if  searched,  406,  410. 
REGISTRAR. 

District  and  general,  difTerenoe  between  certificates  of,  177,  n. 
REGISTRATION. 

Of  judgments,  239,  et  seq. 

Of  lis  pendens  and  crown  debts,  241,  242,  399. 

Of  the  conveyance,  in  County  Register,  317,  el  seq. 

Of  wills,  when  sufficient,  319. 

Acts,  as  to  priority  under,  399,  et  seq.  * 

Of  appointment  of  assignees  of  bankrupts  and  insolvents,  398. 
RELATION. 

Of  trustees,  &c.,  may  purchase,  20. 

Statement  by,  is  evidence  of  pedigree,  177. 
REINVESTMENT. 

Of  purchase-money,  condition  as  to  costs  of,  on  sale  by  Trustees  to 
Railway  Company,  &c.,  36. 

Practice  respecting,  313. 

Costs  of,  337,  et  seq. 
RELEASE. 

Order  operating  as  a,  under  Trustee  Act,  278,  et  seq. 

Notice  of,  when  notice  of  the  consideration  for,  409. 

Of  annuity,  a  consideration  for  settlement,  423. 

Of  power  of  revocation,  whether  settlement  thereby  rendered  valid, 
425. 

A  defence  at  Law  and  in  Equity,  455,  514. 

Of  existing  right  of  action  must  be  under  seal,  455,  n. 
REMAINDER. 

Estates  in,  when' Statute  of  Limitation  begins  to  run  against,  193, 194. 

Right  of  party  entitled  in,  to  production  of  deeds,  203. 

Man,  cannot  claim  apportionment  of  damages  for  breach  of  covenants 
for  title,  377. 

Specific  performance  enforced,  by  and  against,  when,  461  to  463. 
RENEWABLE. 

Leaseholds,  trustees  of,  cannot  renew  for  his  own  benefit,  19. 

Condition  against  producing  title  to  surrendered  leases,  76. 

Such  title  must  be  shown,  if  no  condition,  138. 
RENEWAL.    See  Fine. 
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RENT.     See  Ground-rent,  Rent-Gharc/I:  and  Rintb  aa^hpROFiTS. 
Vendor  rointatiog  its  amount  is  liable  to  action,  45. 
Condition  ibr  apportionment  of,  on  sale  of  reversion,  60. 

or  on  sale  of  leaseholds,  76. 
Receipt  for,  generally  made  evidence  of  performance  of  covenants,  &.c, 

75. 
What  agreements  respecting,  must  be  in  writing,  95. 
Landlord  restrained  from  proceeding  for,  pending  contract  for  purchase 

by  tenant,  119. 
Old  receipts  for,  when  evMence  of  seUin,  167. 
What  it  includes,  within  3  &  4  Will.  IV.  ^  2^,  188,  193,  n.  (n.) 
Right  to  recover,  when  barred  by  statute,  188  to  193. 
Arrears  of,  how  long  recoverable,  19B. 
Receipt  of.  by  wrongful  claimant  confers  title,  when,  193. 
Retention  of,  by  tenant,  confers  no  title,  193. 
How  affected  by  judgments,  231,  233,  235,  237. 
Covenant  to  pay,  by  purchaser  of  leaseholds,  265, 567. 
'  Notice  tfi  tenants  to  pay,  a  disturbance,  367. 
*  Purchaser's  right  to,  after  conveyance,  386. 
Security  for.  if  leases  set  aside  by  vendor  af\er  conveyance,  418. 
Purchaser  of.  relieved  against  fraudulent  determination  of  lease,  419. 
Additional;  payment  of,  by  tenant,  whether  a  part  performance,  478, 
479. 
RENTAL. 

Of  estate,  signed  and  delivered,  no  agreement,  99. 
RENT-CHARGE. 

Ho#  affected  by  judgments,  231,  233,  235. 

Of  uncertain  duration,  estate  conveyed  in  consideration  of,  no  ad  vcUo- 

rem  duty,  256. 
CostB,  on  sale  in  consideration  of,  336. 
Covenant  to  pay,  whether  it  runs  with  land,  360,  et  seq. 
Purchaser  of  part  of,  may  distrain,  386. 
Contribution,  where  estates  subject  to,  429. 
Liability  to,  whether  it  admits  of  compensation,  506,  508. 
RENTS  AND  PROFITS.    See  Aocodnt. 

Receipt  of,  by  infant  purchaser  coming  of  age,  amounts  to  election, 

sembUy  10. 
Trustee,  &c.,  purchasing,  must  account  for,  23. 
Of  estate  devised  in  trust  for  sale,  right  of  tenant  for  life  to,  31. 
Vendor  entitled  to,  up  to  time  fixed  for  completion,  115. 
So  are  his  real  representatives  in  case  of  his  death,  121. 
Written  acknowledgment  of  title  from  person  in  receipt  of,  equivalent 

to  possession  under  3  &  4  WUl.  IV.  c.  27,  192. 
Purchaser  may  make  vendor  account  for,  during  delay,  294,  306. 
in  possession  of,  must  pay  interest,  when,  204,  et  seq. 
from  Court,  when  entitled  to,  566. 
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REPAIRS.    See  Accoont,  Eipenditdbb. 

or  Churcb  etutncQl,  liability  of  enate  to,  a  Tatal  Meal  of  ride,  53,  506. 

State  of,  grow  miBBtatemeiit  respeeliDg,  coiuidered  fraudulenl,  63. 

Joint  pun^aaer  ha^  a  lien  for  money  expended  in,  434. 
REPLY.    SeeOFFf:H,RBruBAL. 
,  ■       To  purchaser's  □bjectionB.  its  eScct  on  condition  for  rescinding,  72. 
RBPORT. ,, 

In  fa»of  of  litle,  528,  529.     * 

Against  title,  530,  531. 

or  purehby,  on  sale  by  Co^rt,  purehaaer'a  rights,  tc,  before  confirma- 
nr>n„r.-,n;<./jev. 

Neeil  not  be  that  highest  biililer  is  Ibe  purchaser,  S54. 

Confirniiuioii  of,  mode  of  procuring,  and  purchaser's  righla  and  Liabil^ 
liuH  after,  559,  el  aeq.  ^    . 

Pnny  ■■rvri!u'"irnr  o;,|o  may  procure,  if  purchaser  makes  default,  572. 

REpc  ■\^.\^•  \  n\-ES. 

Real  and  personal,  of  vendor  or  purchaser  dying  before  completion, 

their  relative  rights,  121  to  138. 
Of  covenanlee,  righlti  of,  oh'breaehi  of  eorenant,  373. 
or  vendor  and  pure haaar,  rights  and  iiabililiesofjaiLawand  in  Equity, 

in  respect  of  breach  i)f  coritracl,  448,  461  to  465. 
Wha^are  proper  parties  to  euit,  46S  to  470.    ' 

Of  purchapar  Iram  Court  dying  before  confirmation,  cannot,  wiihoui 
suit,  be.eotnpelled.to  cfmplete.  555. 
REPUGNANCY..  .,    , 

In  descriptions  of  parcels^  usual  condition  as  to  identity,  docs  not  pro- 
vide for,  Ga. 
RE-PURCHASE. 

Conveyance  wiih  power  to,  when  not  a  morlga^,  388, 
REQUISITIONS.     See  Ohjictions. 
On  title,  condition  respecting,  58.  72. 
RE-SALE. 

Of  properly  purchased  by  trustee,  &c,  22. 

Ordered,  on  what  terms,  23,  24. 

Fiduciary   vendors,   buying  in   estate    without    nmlionty,    bear    iom 

upon,  37.  T  '  - ' 

Condilion  for,  on  debult  by  purchaser,  73.  -    , 

may  be  sued  by  fiduciary  vendors,  77. 
Of  estate,  whether  a  waiver  of  title,  218, 

by  vendor,  pendeMe  litt.  when  restrained,  518.       '  , 
Decree  in  vendor's  suit,  may  direct,  and  that  purchaser  pay  deficiwicy, 

535. 
Similar  order  made  if  purchaser  from  Court  make  default,  572. 
Petition  for,  on  bankruptcy  of  purchaser,  121. 
By  purchaser  from  Court,  before  con firma lion,  Soe. 
RESCINDING,    See  Account. 

Contracl,  condition  for,  its  effect,  71. 
benefit  of;  how  lost,  72. 
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atamam,  222. 
ligtt  oC  tuwlBH  by  ='-"^"g  lauputj,  2&. 
Siile  by  TCodor,  o/ia-  coonyaac^  351  (o  Kd. 

piiitiMi.  aAer  tiM»e>  jnee.  379.  ct  Jcf. 
RESERTED  BIDDING. 

Fiiodft.'y  TOkian  ban:  na  imf  :ic4  airJ'.ority  lo  fix,  35l 
If  ■MdHled,  ri'.calil  be  uutked  in  panicrj'.us,  A^-,  51.  57. 
Al^iwabie  m  Eqrifty,  bttf  ri  aHf  mt  at  L.iB',  crsEcpl  eo  oMiee,  SS. 
Ob  bIc  by  Coon.  BOi:  be  by  leave.  3a2. 
RESIDENCE. 

L'oexpraaMd  iaundcn  Id  ve  nniyoi)  Ibr  s.  don  not  make  tine  c^tn- 

tBl  21  J. 
PtmbajCT  oT  dujiog  (o  camptoe.  payi  tutcnK,  thoagh  oat  of  poa- 

RESTRICTIO.N. 

On  doe  ecjoyment  of  propeny,  not  mailer  of  corapeoMtioQ,  64, 506. 
Prirate,  on  agent  with  wmtcn  aaihonty;  doea  ool  afen.  portieB  witboU 

RERSTRICTITE  WORDS. 

ESeet  oC  in  eoreaaiiU  for  title,  37 1,  </  Mf. 
BESTS. 

Direeud,  in  eaae  of  I'laod,  3SI. 

Ag^iiiMt  erKted  paichaio',  """■■"l.  42& 
RESTORATION. 

C..   ,  tered  pre  oiiKS.  compelled.  223,  381. 

RE^'L":i\' .    r;i"   ~T.    S«e  Adta3Cemb!it. 
i^uite  of  Fmnda,  436. 


^er  re)>aiT4d  by  pand  evidence,  ii.,  441. 
RETArVER 

Client,  wbelber  affected  by  notice  to  solicitor  befbre,  413. 
BETEKTION. 

or  abrtraet,  a  waiver  of  deby  in  its  delivery,  14& 

showing  imperfect  title,  when  a  waiver  ofiiBe  Ibr  completioo,  214. 
Of  rent  by  tenant,  gives  him  do  liile  against  reveinaaer.  193. 
or  incumbrances  oat  of  unpaid  parchaw-mocey,  382,  3SI. 
Of  deeds  by  veudor,  its  eflect,  345,  395. 

Of  puuKJuiiNi  by  purchaser,  and  reTonl  to  diectH  or  accept  title,  221 
22a  517.  ' 

RETRACTIO.N. 

or  bidding,  albwable,  condition  agaiiwt,  57. 
Of  offer,  allowable  before  acceptance,  101. 
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RETURN. 

or  deposit,  when  ordered  in  Equity,  88,  538. 
REVERSION. 

May  be  sold  under  trust  in  settlement,  although  parties^  rights  thereby 
altered,  30. 

Lease,  how  far  notice  on  sale  of,  41. 

Purchaser  contracting  for,  must  inform  vendor  of  death  of  tenant  for 
life,  46. 

Condition  for  apportionment  of  rent,  on  sale  of,  60. 

Misstatement  on  sale  of,  what  not  matter  for  compensation,  64. 

Condition  against  evidence  of  adequacy  of  original  price,  on  re-sale  of, 
76. 

Dropping  of  lives,  enures  to  benefit  of  purchaser  of,  116. 

Abstract  of  title  to,  must  go  back  to  its  creation,  139.  * 

Rights  of  owner  of,  where  saved  under  Prescription  Act,  186. 

how  affected  by  3  &  4  Will.  IV.  c.  27, 193,  et  seq. 
tb  enforce  production  of  title  deeds,  203,  204. 

Time  generally  essential,  on  sale  of,  209. 

Subject  to  judgments,  231,  233,  235. 

Assurances  of,  by  married  woman,  273. 

Wasting  of  particular  estate,  on  sale  of,  equivalent  to  possession,  295, 
566. 

On  sale  of,  whether  vendor's  lien  affected  by  bond,  349. 

Sale  of,  when  set  aside  for  inadequacy  of  consideration^  354,  et  seq. 

Contract  for  sale  of,  not  enforced,  &c.,  512. 

Purchaser  of,  his  rights  after  conveyance,  386,  387. 

Trustees  for  sale  of,  need  not  adopt  tenant  for  life's  contract,  464. 

Sale  of,  with  abatement,  enforced  against  vendor  contracting  to  sell  the 
fee,  502. 

Instead  of  estate  in  possession,  purchaser  need  not  take,  505. 

Person  entitled  to,  may  bid  on  sale  by  Court,  551. 
REVERSED  DECISION. 

Does  not  render  title  doubtful,  525. 
REVOCATION. 

Of  auctioneer's  authority,  83,  86. 

Qf  devise,  by  contract  for  sale,  121,  e<  seq. 

Power  of,  settlement  reserving,  is  fraudulent,  425. 
RIGHT. 

Time  of  accrual  of,  within  3  &  4  Will.  IV.  c.  27,  189. 

Unlikely  to  be  enforced,  whether  title  therefore  bad,  526. 
RING-FENCE. 

Land  falsely  described  as  being  in,  whether  compensation  claimable, 
309. 
ROMAN  CATHOLICS. 

May  buy  and  hold  land,  13. 
ROOD. 

Statutory  contents  of,  303. 
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ROOT  OF  TITLE.    See  Title. 
RULE  OF  COURT. 

For  payment,  equivalent  to  judgment,  238. 
SALES-BOOK. 

Entry  in,  by  auctioneer,  an  agreement,  83. 
SATISFACTION. 

Of  breach  of  contract,  matter  accepted  in,  a  defence^  465. 
SATISFACTORY. 

Means  ^  marketable"  title,  71. 
SATISFIED  TERMS. 

Title  to,  must  be  abstracted,  136. 

Presumption  of  their  surrender,  160,  n. 

Act  for  merger  of,  248. 
SEAL. 

Loss,  or  want  of,  154,  n.,  156. 
SEAL-DAY. 

Master's  report  of  sale  must  be  confirmed  absolutely  on,  560. 
SEARCHES. 

Condition  as  to  expenses  of,  70. 

For  incumbrances,  what  and  when  to  be  made,  229  to  243. 

Costs  of  unnecessary,  not  allowed,  244. 

Expenses  of,  when  recoverable  at  Law,  446. 
'  -  SEAS. 

What  not  beyond,  within  3  «fc  4  Will.  IV.  c.  27, 188,  n. 
SECRET. 

Trust,  equitable  mortgagee  bound  by,  393. 
SECURITY.    See  Mortgagee. 

Auctioneer  or  agent  cantiot  take,  for  deposit,  &c.,  81. 

To  be  given  by  Railway  Companies  before  entry,  222,  225. 

Taking  for  purchase- money  discharges  lien,  when,  346,  et  seq. 

For  purchase-money,  vendor  refusing  to  convey  may  sue  on,  451. 
SEISIN. 

Livery  of,  when  presumed,  161. 

Presumption  of,  and  of  its  continuance*  167,  168. 

Benefit  of  covenants  for  title,  runs  with,  364. 

Covenants  for,  how  broken,  367. 
SEPARATE  DEED. 

Whether  purchaser  can  require  outstanding  interests^  &,c.,  to  be  got  in 
by,  246, 247,  339, 

Covenants,  when  to  be  entered  into  by,  262,  263,  370. 

Annuity  consideration  secured  by,  vendor's  lien  held  to  be  diaeharged, 
349. 
SEPARATE  ESTATE. 

Married  woman,  may  bind  by  contract,  5.  12,  465. 
SEPARATION. 

Voluntary,  child  born  during,  is  legitimate,  169. 

Deed,  how  supported  against  creditors,  420. 
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SERVICES. 

What  equivalent  to  rent,  within  3  &  4  Will.  IV.  c.  27,  s.  8,  192. 
SET-OFF. 

Payment  to  auctioneer  or  agent  by  way  of,  invalid,  87,  310. 

Of  vendor's  expenses  unnecessarily  caused  by  purchaser,  whether  any, 

216. 
Of  deposit,  against  costs  ordered  to  be  paid,  refused,  547. 
SETTLEMENT. 

Inquiry  should  be  made  as  to,  if  vendor  is  married,  163. 
As  to  custody  of,  on  sales  under,  314,  315. 
Protector  of,  his  consent  to  disposition  by  tenant  in  tail,  321,  322. 
Is  notice  of  articles,  407. 

Voluntary,  is  fraudulent  as  against  purchasers,  420. 
what  is  80  considered,  t6.,  et  seq. 
may  be  supported  by  matter  ex  post  facto ^  424. 
who  may  set  aside,  ib. 
Revocable,  is  fraudulent,  dec,  425. 
Or  to  defraud  creditors,  426. 
Investment  by  father  of  his  own  moneys  on  trusts  of,  an  advancement, 

440. 
Contract  for  sale  by  voluntary  settlor  may  be  enforced  against,  but  not 
by  him,  462. 
SHARES. 

Undivided,  of  estate,  fiduciary  vendors  should  not  sell,  33. 

In  companies,  what  within  4th  section  of  Statute  of  Frauds,  93. 

In  mines,  title  to  be  shown  to,  138. 

Railway,  specific  performance  of  contract  to  sell  or  buy,  enforced, 

459,  n. 
In  estate,  vendor  enforced  to  convey,  500. 

purchaser  contracting  for  entirety  need  not  take,  505. 
SHEEP-WALKS. 

Instead  of  freehold,  purchaser  need  not  take,  504. 
SIGNATURE. 

Of  agreement  by  attorney  or  agents,  85,  44-4. 

bill  need  not  allege,  471. 
Of  agreements,  generally,  105  to  108. 
Of  steward,  when  to  be  proved,  150. 
Of  Judge,  155. 

To  deeds,  when  presumed  to  be  genuine,  161. 
SOLICITOR.    See  Privileged  Communications. 
As  to  purchase  by,  18, 19. 

Inducing  purchaser  to  accept  defective  title,  liability  of,  42. 
May  not  disclose  defect  in  client's  title  to  client  entitled,  149. 
Lien  of,  on  mortgage  deed,  its  extent,  204. 

Bound  by  undertaking  to  pay  costs  of  mortgagee's  solicitor,  on  his  giv- 
ing up  deeds,  ib. 
Purchasing,  cannot  object  to  title  which  he  accepted  for  client,  215. 
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SOLICITOR— 

Mort  aearch  for  iocombraneeK,  229, 

Liability  oi^  to  client,  io  reelect  of  eorenants  in  eonTeyance,  253. 

Vendor*!;  has  do  lien  on  cooreyanee  lor  oosts.  267. 

or  tnHtees,  porcbaae-mooey  shoold  not  be  paid  to,  310. 

Unneraewarfly  preparing  cannot  claim  costs  of  conveyance.  SIO. 

Bill  of,  for  costs,  taxation,  &c ,  of^  tb..  «/  seq. 

Conreyance,  &«.«  procored  from  client  in  absence  ol^  set  aside,  378. 

Notice  ta  is  notice  client  402, 413. 

Of  party  eoodocting  sale  under  decree,  is  considered  as  acting  ibr  all 
parties,  551. 

Deposit  ordered  to  be  paid  to.  553. 
SON.    See  AoTA^fCEMEKT,  Faxilt  Arraxgeme5t. 

Of  trostee  may  parebase  trust  estate.  20. 

Vendor  not  generally  ordered  to  procure  oooeinTenoe  oH  49S. 
SPECIAL  CONDITIONS.    See  CosDmoss. 
SPECIALTY  DEBT. 

Porcbaser  from  heir  or  devise  need  not  see  to  payment  d,  292. 

PorchaseHDoney  ordered  to  be  paid,  is  provable  as,  535. 
Sec  Ch.  XVIIL 
SPECIFIC  PERFORMANCE.    Sec  Ch.  XIX. 

Relation  of  troslee.  purchasing,  can  enforce,  20. 

Assignee  of  insolvent,  selling  belonr  reserved  price,  can  enforce,  35. 

Fiduciary  vendors  are  liable  to  costs  in  suit  for,  38. 

Right  to.  bow  affected,  by  statements,  Slc^  before  sale,  Ch.  III. 
by  particulars  and  conditions  of  sale,  Ch.  IV. 

Return  of  deposit,  when  directed  in  suit  for,  88,  538. 

Liability  or  right  of  either  party  to,  at  time  of  his  death  before  comple- 
tion, is  the  test  of  the  rights  of  his  representatives,  121  to  128. 

Costs  of  suit  for,  not  recoverable  as  damages  at  Law,  446. 

Suit  for,  and  action,  plaintiff  must  elect  between,  456. 
SPECULATION. 

Property  bought  for  purposes  of,  does  not  survive  in  Equity,  433. 
SPORTING. 

Right  of^  over  estate,  does  not  admit  of  compensation,  52,  506. 
when  a  right  <^  profit  a  ftrendre,  185. 
STAMPS. 

On  agreements,  109,  et  seq. 

Presumption  respecting,  in  case  of  lost  instrument,  110, 161. 

Examined  copies  of  Court  roll,  do  not  require,  151,  n. 

On  conveyance,  254  to  257,  and  325  to  334. 

On  memorial  of  registration,  319. 

On  copies  of  Court  roll,  steward  has  affixed,  330. 

Production  of  agreement,  for  stamping,  when  compelled,  453. 

Need  not  be  alleged,  in  bill,  471. 
STATEMENTS. 

In  conditions^  must  be  proved.  73.  
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STATUTE  OF  FRAUDS. 

Auctioneer  is  an  agent  within,  83. 

What  sales  are  within,  91. 

Written  agreement,  when  necessary  under,  91  to  96. 

What  a  sufficient  agreement  within,  97  to  105. 

What  signature  sufficient,  105  to  108. 
STATUTE  OF  LIMITATIONS. 

General  provisions  of,  188  to  198. 

Purchaser  must  accept  title  under,  semble^  199. 

Possession  under,  bars  the  right  and  not  only  the  remedy,  200. 
STATUTORY. 

Forms  of  conveyance,  ineligible,  247. 
STATUTORY  OWNERS. 

Enabled  to  sell,  6. 

Who  are,  27. 

May  sell,  within  what  time,  28. 

Can  sell  only  for  gross  sum,  35. 

Cannot  fix  the  price,  except  provisionally,  36. 

As  to  covenants  for  title  by,  260,  261. 

Refusal,  &c.,  of,  to  convey,  purchaser's  remedies  in  case  of,  275. 

Payment,  &c.,  of  purchase-money,  on  sale  by,  311  to  313. 

Costs  on  sales  by,  336,  et  seq. 

Rights  of  pre-emption  of,  under  Lands  Clauses  Consolidation  Act,  359. 
STATUTORY  REMEDY.    See  Mandamus. 
STEWARD. 

Obtaining  lease  from  employer,  must  prove  its  fairness,  18. 

Of  manor,  whether  evidence  of  hand-writing  of,  can  be  required,  150. 

Custom  for,  to  prepare  all  surrenders,  valid,  245. 

Is  to  indorse  acknowledgment  on  deed  of  consent,  by  protector  of  set- 
tlement of  copyholds,  322. 

Is  to  enter  assurances  on  court  rolls,  323,  324. 

Fees  of,  324,  330,  335. 

Are  not  taxable  under  6  &.  7  Vict.  c.  73,  342. 

Is  to  deliver  stamped  copies  of  Court  roll,  330. 

Not,  as  such,  to  be  made  party  to  suit,  465. 
STIPULATION.    See  Promise. 

Material,  under  agreement,  inability  of  plaintiff  to  perform,  a  defence 
in  equity,  515. 
STOCK. 

Consideration,  now  pays  ad  valorem  duty,  256,  328. 

Contract  for  cale  of,  not  specifically  enforced,  459. 
STOCK  OF  DESCENT. 

Presumption  respecting,  169. 
STRANGER. 

When  liable  for  misrepresentation,  45. 
or  for  slander  of  title,  47. 


SirB'^^URCHAifER. 

W*'Ji  iv-yjte  oT.  M  2£%caed  b^  araaari^T  of  or^Ioa!  poRfaHcr.  32. 

Tciuior  •  lea  a  Ta^  a^^Lotf.  Si5. 

CaiUMC  T^Tj  eccAi.^r.c  of  lajc:  4kc.  ai  agairjrt  or^ioal  porcfeaaer.  3i3. 

ftusip  <f  :;tf  oo  QOGTeraiicc  to.  239>. 

Xot  a  cceeastfj  part j  to  scit  ibr  fperi5c  peHb 
traet.  47?. 

Od  M]e  by  Ccntif  before  cocfinaatkio.  rale  a*  to.  555. 
SUBSBClUENT. 

EreuUL  do  cot  afieet  mstees'  power.or  want  oT power  to  gire  receipUL 
sembU,  2^.  ei  Jief . 

Tiiie,  aeqolred  by  reodor.  4bc^  be  mart  eoovey  to  pufcfaaaer,  3S3L 

Enrolled  a«araiiee,  under  3  4b  4  WuL  IV.  c  74,  eoafiniM  prior  void- 
able ettaie.  3So. 

AetJL  4bc.  wbat  may  rebut  pcenmpUoo  oT  advaneeeieot,  439. 
fiUBSTITUTIOX. 

or  purthstwet  from  Coort,  oa  wbat  terms  alJowed,  561. 
SUBTERRANEOUS. 

Eotfj,  by  Railway  Company,  before  pajrment  or  depoat,  AfegaL  224. 
SUIT. 

lo  equity,  a  disturbanee,  367. 

m  withio  3  4t  4  Will.  IV.  c.  27, 188,  198. 

Commeiieeiiieiit  of^  wbat  ii^  188,  n. 

Peodeaey  of,  whether  an  objection  to  title,  525. 
SUPERFLUOUS. 

Landi^  taken  by  Railway  Company,  nght  of  vendor,  in  respect  of. 
359. 
SURETY. 

Joining  in  bill,  note,  or  bond,  whether  vendor^s  lien  affected,  347. 
SURFACE. 

Deficiency,  on  lale  of  woods,  what  compensation  for,  309. 
SURPRISE. 

When  a  ground  for  rescinding  execnted  contract^  354. 

Not,  in  general,  a  groand  for  enforcing  parol  variation,  483. 

A  ground  of  defence  in  Equity,  482,  492,  et  seq.t  510. 

Not  a  ground  for  opening  biddings  after  confirmation,  560. 
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SURRENDER.     See  Steward. 

or  lease,  agreement  for,  when  to  be  in  writingi  93. 
'     or  copyholds,  when  presumed,  159,  160. 

Of  satisfied  terms,  when  presumed,  160,  n. 

Vendor  of  copyholds  must,  if  possible,  make  in  person,  269. 

Purchaser  of  copyholds,  pays  for,  335. 
SURVEY. 

Of  estate,  expenses  of,  allowed,  on  opening  biddings,  55S. 
SURVEYOR. 

Valuation  of  estate  by,  falsely  asserted,  its  effect,  44. 
SURVIVORSHIP.    See  Joint  Purchasers,  Vacancy. 

Presumption  as  to,  173,  174. 
SUSPICION. 

Mere,  of  fraud,  is  not  notice,  411. 

Nor  ground  of  objection  to  title,  525. 
TAIL.    See  Tenant  in  Tail. 

Estate  in,  and  remainders  on,  how  affected  by  3  dt  4  Will.  IV.  c.  27, 
194  to  196, 197. 

How  affected  by  judgments,  231,  234,  236. 

Contract  for  sale  of,  not  enforced  against  issue  or  remaindermen,  463. 
TAXATION. 

Of  costs,  under  6  d&  7  Vict.  c.  73,  340,  el  seg. 

under  the  Court's  general  jurisdiction,  343. 
under  8  &  9  Vict  o.  119,  ib. 
TENANCY. 

Of  purchaser,  how  affected  by  contract,  119. 
ceases,  on  conveyance,  387. 

Notice  of,  id  notice  of  tenant's  interests,  229,  408. 
but  not  of  lessor's  title,  410. 

Past,  notice  of,  is  not  notice  of  tenant's  interests,  ib. 

Of  vendor,  notice  of,  is  no  notice  of  lien,  when,  411. 
TENANT. 

Agreement  with,  when  within  Statute  of  Frauds,  92  to  95. 

Deteriorating  acts  of,  vendor  is  liable  for,  307. 

Vendor  ejecting,  purchaser  may  claim  compensation,  ib. 

Occupying,  purchaser  being,  may  claim  compensation  for  misdescrip- 
tion, ib. 

Notice  to,  to  pay  rent,  a  disturbance,  367. 

Liability  of,  to  purchaser  of  reversion,  386. 

What  acts  by.  are  a  part  performance,  477,  el  seq. 
TENANT  AT  WILL. 

How  affected  by  Statute  of  Limitations,  191. 

Who  is,  within  the  statute,  191,  222. 
TENANT  FOR  LIFE. 

May  purchase  from  trustees  of  settlement,  20. 

Right  of,  to  rents  of  estate  directed  to  be  sold,  31. 

Power  of,  to  consent  to  sale,  how  affected  by  alienation,  charges,  Ac. 
35,  n. 
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TENANT  FOR  LIFE— ccm/inwi. 

Actual  or  immioent  death  of,  must  be  disclofied  by  intended  purchaser  of 

reversion,  46. 
Death  of,  aAer  contract,  gain  by,  belongs  to  purchaser  of  reversion, 

116. 
Liability  of,  to  covenante  for  tifle,  260,  261. 

And  reversioner,  sale  by,  is  treated  as  of  an  estate  in  poeseasion,  355. 
May  sue  for  breach  of  covenants  for  title,  366. 
Remainderman  has  no  claim  on  damages  recovered  by,  377. 
Concurrence  of,  in  settlement,  when  a  consideration,  421,  423. 
Contract  by,  under  power,  enforced  against  remaindermen,  461. 

not  under  power,  trustees  for  sale  need  not  adopt,  464. 
Under  vendor's  will,  a  necessary  party  to  suit,  469. 
Not  compelled  to  procure  a  title,  491,  499. 
When  not  compelled  to  convey  partial  interest,  499,  501,  et  seq. 
May  buy,  on  sale  by  Court,  551. 
TENANT  FROM  YEAR  TO  YEAR. 

How  affected  by  Statute  of  Limitations,  192. 
TENANT  IN  COMMON. 

One  purchasing  of  another,  what  abstract  to  be  furnished,  134. 
Possession  of  one,  does  not  save  right  of  another,  193. 
Must  perform  the  contract  for  sale,  as  respects  his  own  share,  501. 
TENANT  IN  TAIL. 

In  possession,  whether  abstract  showing  vendor  to  he,  shows  a  good 

title,  133. 
Statutory  bar  against,  its  effect  on  issue  and  remaindermen,  194  to 

197. 
Assurances  by,  321,  322. 

Induced  by  fraud  to  bar  the  entail,  remedy  of  remainderman,  358. 
Confirmation  of  voidable  estate  by,  385. 
Contract  by,  does  not  bind  issue  or  remaindermen,  394,  463. 
In  remainder,  decreed  to  convey  base  fee,  and  covenant  to  bar  remain- 
ders when  practicable,  498. 
TENDER. 

By  mortgagor,  necessary  to  prevent  sale  by  mortgagee,  33. 

Of  payments  of  annuity,  when  material  to  rights  of  purchaser  on  death 

of  cesluis  que  vie,  1 17. 
Of  conveyance  and  purchase-money,  by  purchaser,  before  action,  449. 
TENURE. 

Misstatement  of,  does  not  admit  of  compensation,  63,  504. 

Lands  of  every,  except  ancient  demesne,  are  included  in  1  &  2  Vict  c. 

110,  s.  13,  237. 
Variation  in,  is  a  breach  of  covenant  for  seisin  in  fee,  367. 
TERMS.  See  Evidence. 

Of  contract  must  be  fixed  by,  or  deducible,  from  written  agreement, 
101,  el  seq, 
plaintiff,  how  far  bound  to  show,  481. 
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TERM  FOR  YEARS.    See  Lease,  Leasehold,  Married  Woman. 
Bequest  of,  how  affected  by  purchase  tif  rever8k>D>  128. 
Old,  what  tide  to,  must  be  abstracted,  139. 
Satisfied,  tide  to,  must  be  abstracted,  136. 

assigument  or  surrender  of,  when  presumed,  160. 
act  for  dispensing  with  assignment  of,  its  effect,  248. 
protected  purchaser,  without  notice,  from  judgments,  232. 
aliter  under  new  law,  234. 
Beneficial,  how  affected  by  judgments,  231,  el  seq. 
Termor,  contracting  to  sell  the  fee,  must  assign.  501. 
Instead  of  fee,  purchaser  need  not  accept,  504. 
Nor  short  instead  of  long,  505. 
TIMBER.  '   / 

What  trees  are,  61.  "   v  ' 

Ornamental,  effect  of  felling,  11, 116^  224.  ,     '     »^ '/  .      . 

Standing,  trustees  must  sell  with  estate,  33.      . 
Condition  for  payment  ftr,  61. . 
Agreement  for  sale  of,  when  .to^ein  writing,  94. ! 
Felled,  &ct,  after  contract,  belongs  to  purchaser,  116,  306. 
Fall  of,  by  purchaser  in  possession  before  payment,  restrained,  118, 220. 

a  reason  for  purchase-money  being  paid  into  Court,  516. 
Price  of,  is  subject  to  stamp  duty,  as  part  of  the  consideration,  255, 327. 

interest  upon,  when  payable  during  delay,  295,  et  seq. 
Compensation  for  surface  deficiency,  on  sale  of  timber  estate,  308. 
Standing,  on  sale  of,  by  Court,  separately  from  estate,  a  deposit  is 

usually  required,  552. 
Price  of,  included  as  part  of  price  of  estate,  on  opening  biddings,  556. 
TIME. 

What,  allowed  for  election  by  infant  purchaser,  10. 

for  impeaching  purchase  by  trastee,  &c.,  25. 
For  sale  by  fiduciary  vendors,  27  to  31. 

For  delivery  of  abstract,  and  completion,  conditions  as  to  58, 72, 131. 
For  objecting  to  title  conditions  limiting,  70  to  72, 146. 

may  be  used  by  fiduciary  vendor,  77. 
For  acceptance  of  offer,  105. 
Of  death,  presumption  as  to,  173. 
Registers  when  evidence  of,  176. 
For  examination  of  deeds,  147,  202. 
Esse'ntial  at  Law,  and  when  in  Equity,  208  to  215, 456. 
Its  effect  in  considering  the  sufficiency  of  acts  of  part  performance,  478. 
What  lapse  of,  sufficient  to  bar  relief  in  Equity,  514. 
For  sale  by  Court,  549. 

Fixed  for  sale  by  author  of  trust,  Court  cannot  in  general  anticipate 
551,571. 
TITHE. 

What  title  to,  should  be  abstracted,  139. 
Commutation  of,  181. 
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TITHE— cMi^inueii. 

Exemption  from,  or  modus,  how  proved,  182. 

How  afiected  by  Statute  of  Limitations,  183, 188. 

How  affected  by  judgments,  231, 233,  235. 

Liability  to,  a  fatal  defect,  if  estate  sold  as  titbe-free,  506. 

Unless  freedom  from  tithe  seems  to  have  been  no  part  of  the  induce- 
ment to  the  purchase,  509,  sed  qu. 
TITHE-FREE. 

Tithe  to  estate  sold  as,  140. 
TITLE.    See  Time. 

Fiduciary  vendors  must  show  a  marketable,  37. 

As  tQ  disclosure  of  defects,  &c.,  in  by  vendor,  41. 

Want  of,  to  material  part  of  estate,  64. 

Conditions  respecting,  66  to  72,  74  to  78. 

"  Satisfactory,'^  means  "  marketable,"  71. 

Purchaser  claiming  accruing  benefit  to  estate,  when  bound  to  accept, 
117. 

When  perfect,  131  to  134. 

What  to  be  abstracted,  in  various  cases,  134  to  140. 

Abstracted,  acceptance  of,  its  effect,  149. 

Defects  in  client's,  not  to  be  disclosed  to  another  client,  149. 

Under  Tithe  Commutation,  Prescription,  and  Limitations  Acts,  181  to 
200. 

Objections  to,  negotiations  upon,  and  waiver  of,  215  to  220. 

Possession,  when  a  waiver  of  objections  to,  219. 

Waiver  of  objections  to,  by  acts  of  ownership,  220  to  223. 

Fiduciary  vendors,  whether  bound  to  covenant  for,  262. 

Owners  or  incumbrancers  not  making,  power  of  purchasers  under  Lands 
Clauses  Consolidation  Act,  1845,  276,  283. 

As  to  payment  of  interest  during  delay  in  making  out,  293  to  302. 

Affidavit  of,  on  petition  for  payment  of  purchase-money  out  of  Court, 
312. 

To  land  proposed  for  reinvestment,  must  be  examined  by  Master,  313. 

Statutory  vendor's  costs  of  making  out,  Railway  Companies,  dec.,  pay, 
336. 

Defects  in,  vendor  until  conveyance  roust  make  good,  281. 

purchaser's  general  remedies  for,  aAer  conveyance,  depend 

on  vendor's  covenants,  363. 
purchaser  neglecting  to  investigate,  has  notk^  of,*406,  408. 

Defective,  purchaser  accepting,  through  fraud  of  vendor,  relieved,  379. 

New,  acquired  by  vendor,  purchaser's  right  to,  383,  384. 

Lessor's,  lessee  has  notice  of,  409. 

how  lar  purchaser  from  lessee  has  notice  of^  410. 

Want  of,  contract  going  off  through,  purchaser  can  claim  what  damages 
447. 

w 

whether  he  ia  liable  for  use  and  occupation,  448. 
Time  for  showing,  in  action  at  Law,  457. 
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TlTLE-^oniinued. 

Equitable  objections  to,  entertained  at  Law,  ib. 

Want  of,  in  plaintiff,  when  a  defence  on  tlie  ground  of  non-mutuality, 
494,  el  seq, 
when  a  vendor's  defence,  498  to  504. 
when  a  purchaser's  defence,  504  to  510. 

Reference  of,  and  proceedings  thereon,  519  to  523. 
on  purchase  under  decree,  562,  572. 

What  may  be  required  on  reference,  523  to  527. 

or  by  purchaser  under  decree,  562. 

Bad,  purchaser  afler  great  delay  not  forced  to  accept,  531. 

Costs,  how  affected  by  questions  of,  540,  et  seq. 
TOMBSTONE. 

Evidence  of  pedigree,  178. 
TOWN. 

What  is  a,  359,  n. 
TRADE. 

In  contract  for  property  connected  with,  time  generally  essential  in 
Equity,  209,  210. 

Vendors  held  to  carry  on,  at  their  own  risk,  297. 

Property  purchased  for  purposes  of,  does  not  survive  in  Equity,  432, 
el  seq» 

Usage,  evidence  of,  in  explanation  of  agreement,  452. 
TRADITIONARY  EVIDENCE. 

Receivable  in  matters  of  pedigree,  177  to  179. 
TRAITORS. 

How  far  disqualified  to  sell  or  buy,  6, 13. 
TRANSFER. 

Written,  of  parol  agreement,  when  a  valuable  consideration,  93. 
TREATY. 

For  purchase,  relative  duties  of  parties  during,  39  to  47. 

And  agreement  test  of  difference  between,  104. 
TRUST. 

When  not  to  be  disclosed  on  abstract,  144. 

How  affected  by  Statute  of  Limitations,  190, 191. 

Vendor's  lien  for  purchase-money,  is  not  an  express,  190,  n.,  345. 

Estates  held  in,  how  affected  by  judgments,  231,  e<  eeq. 

Property,  improperly  sold,  becomes  reimpressed  with,  when,  426. 

Declarations  of,  and  agreements,  distinguished,  435. 

Resulting,  on  purchase  in  name  of  stranger,  435,  et  seq, 
TRUSTEE.    See  Tenant  for  Life. 

Purchases  by,  voidable,  rules  as  to,  19  to  26. 

As  to  sales  by,  27  to  38. 

Inquiry  of,  and  notice  to,  as  to  incumbrances^  and  of  completion,  43, 
228,  325, 393. 

Cannot  allow  compensation  for  his  own  mistakes^  65. 

Use  of  special  conditions  by,  whether  allowable,  76  to  78. 
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TRUSTEE— cofi/tfiiMi. 

Acting  as  aoctioDeer,  cannot  charge  commianon,  82. 

Of  estate,  vendor  is,  for  parchaser  after  contract,  1 14. 

Provisions  respecting,  in  Statute  of  Limitations,  190,  191. 

Acknowledgment  of  title  by,  bars  cestui  que  trusty  192,  n. 

Covenants,  on  sale  by,  261,  262. 

Boand  to  convey  at  request  of  cestui  que  trust,  276. 

Convejrance  from,  under  Trustee  Act,  1850.    See  Convetance. 

Parchaser  from,  when  bound  to  see  to  application  of  purchase- money, 
283  to  292. 

Purchase-money,  how  to  be  paid,  on  sale  by,  310. 

Can  make  good  title  to  purchaser  without  notice,  390. 

Legal  estate  got  in  from,  when  available,  391. 

Contract  by,  enforced  against  cestuis  que  trust,  unless  it  be  in  breach 
of  trust,  463. 

Agreement  by,  to  exonerate  estate,  not  enforced  against,  491. 
TRUST-MONEY. 

Parchaser  when  liable  to  see  to  application  of,  283  to  292. 

Land  purchased  with,  becomes  impressed  with  trust.  441,  442. 

Evidence  of  purchase  with,  441 ;  and  see  Trench  v,  Harrison^  17  Sim. 
111. 
UNASCERTAINED. 

Cestuis  que  trust,  trustees  for  can  give  receipts,  284. 

Interest  under  expected  inclosure  award,  sale  of,  at  inadequate  price, 
supported,  511. 
UNAVOIDABLE. 

Obstacle,  whether  delay  in  making  out  title  is  an.  209. 
UNAUTHORIZED. 

Agent,  acts  of,  may  be  adoptod,  when,  80. 

Acts,  by  agent,  bind  principal,  when,  84. 

Agreement  by  agent,  his  liability  on,  85. 
UNCERTAINTY. 

In  material  terms  of  agreement,  fatal,  101,  102,  481. 

Of  amount  of  consideration,  whether  material,  as  respects  the  question 
of  adequacy,  354,  511. 
UNDERLEASE.    See  Sub-lessee. 

Effect  of  agreement  by  lessor  to  purchase,  129. 

Instead  of  lease,  purchaser  need  not  accept,  504. 
UNDERTAKING. 

For  delivery  of  poesesaon,  not  enforced  in  Equity,  210. 

By  solnitor,  for  payment  of  costs,  enforced  summarily,  205. 
UNTENABLE. 

Objections  made  and  persisted  in,  vendor,  under  condition,  may  rescind 
contract,  71. 

Requisitions,  danger  of,  216. 
USAGE. 

Modem,  may  show  what  paraed  under  ancient  grant  167,  n. 
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USE  AND  OCCUPATION. 

Purchaser,  when  liable  for,  119,  222,  448. 

may  sue  for,  when,  120,  223,  387. 
USUAL. 

Covenaats,  what  are,  259. 

should  not  be  described  as,  in  particulars,  75. 
USURY. 

Condition  for  payment  of  rent,  in  lieu  of  interest,  is  not,  60. 
VACANCY. 

Occurring,  pending  contract  for  sale  of  advowson,  117. 

In  trust,  directed  to  be  filled  up,  whether  surviving  trustees  can  give 

receipts,  290.  f 

Of  possessibn,  no  notice  of  vendor's  want  of  title,  411. 
VALUATION. 

As  to  fixing  price  of  land  by,  under  Lands  Clauses  Consolidation  Act, 

36. 
Misstatement  of  by  vendor,  its  effect,  44. 
Of  timber  and  fixtures,  as  to  interest  on  amount  of,  295, 296. 

amount  of,  is  subject  to  ad  valorem  duty,  and 
must  be  stated  in  conveyance,  255,  327. 
VALUE. 

Alteration  in,  afler  contract,  116, 117. 
Fluctuating,  of  property,  may  make  time  essential,  209. 
Relative,  of  covenants,  Court  will  not  determine,  418. 
VALUERS. 

Under  Common  Inclosure  Act,  ccmnot  buy  lands  in  parish,  17. 
VARIATION.    See  Funds. 

Parol,  of  conditions,  &c.,  generally  inadmissible,  49. 
Of  contract,  by  auctioneer  or  agent,  81,  86. 
Of  offer,  in  reply,  amounts  to  a  refusal,  105. 
Parol,  of  contract,  inadmissible  at  Law,  451,  456. 

whether  admissible  on  behalf  of  plaintiff  in  Equity,  483. 
is  admissible  on  behalf  of  defendant  in  Equity,  484  to  488. 
proved  by  defendant's  agent,  plaintiff  allowed  to  take  decree 

with,  533. 
offered  by  bill,  defendant  may  elect  to  take  decree  with,  534. 
proved  by  defendant,  he  may  take  a  decree  with,  when,  ib. 
VERBAL. 

Declarations  at  sale,  their  effect,  49,  50. 
Appointment  of  agent,  inexpedient,  83. 
Agreements.    See  Statute  of  Frauds. 
Enlargement  of  time,  bad  at  law,  213, 456. 

Waiver  of  contract  not  under  seal,  whether  a  defence  in  at  Law,  or  in 
Equity,  455,  514. 
VERIFICATION. 

Of  abstract,  vendor's  liability  respecting,  65. 
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VERIFICATION— conlmtieif. 

Doi  excluded  by  conditioQ  against  production,  67. 

ConditioDS  respecting,  67  to  69. 

Should  be  at  vendor^s  expense,  on  sale  in  lota,  70,  77. 

What  evidence  necessary  for,  149  to  200. 

Delay  in,  effect  ofj  as  to  interest,  302. 
VEXATIOUS. 

Re-investments,  costs  of,  not  allowed,  339,  n. 

Objections  to  title,  reference  refused,  on  ground  of,  521. 

Conduct  its  effect  on  costs,  541. 
VOIDABLE. 

And  void  assurances  by  iolant,  distinguished,  2,  n. 

Elstate,  created  by  tenant  in  tail,  how  confirmed,  385.    ' 

Or  void,  agreements,  &c.,  purchaser  how  far  bound  by  notice  ol^  416, 
419. 

Leases,  whether  vendor  may  set  aside,  for  his  own  benefit,  418. 
VOLUNTARY. 

Trust  for  payment  of  creditors,  whether  within  the  3  &  4  WilL  IV.  c 
27, 8.  25, 190. 

Settlements,  Law  respecting,  420,  et  seq. 

'Settlor,  selling,  specific  performance  can  be  enforced  against,  bat  not 
by  him,  462, 490. 
VOTES. 

Splitting,  bona  fide  purchase  with  view  to,  valid,  113. 
WAIVER. 

Of  time  fixed  for  delivery  of  abstract,  146. 
generally,  213, 214. 

Of  title,  and  objections  to  title,  215,  221, 246. 

Verbal,  of  parol  contract,  whether  sufficient  at  Law,  455. 

Of  contract,  what  sufficient  as  a  defence  in  Equity,  514. 

Of  title,  whether  to  be  alleged  in  bill,  471. 
no  reference  directed.  521. 
WARRANT  OP  ATTORNEY. 

Judgment  under,  and  insolvency  of  debtor,  236. 
WASTE. 

Conditions  on  sale  of  land  formerly  being,  74,  75. 

Strips  of,  presumption  as  to  ownership  of,  168. 

By  purchaser  in  possession,  restrained,  118,  518. 

a  ground  for  purchase-money  being  paid  into  Court,  516. 
WATER. 

Rights  of,  title  to,  under  Prescription  Act,  184  to  18d. 
WATERCOURSE. 

Law  respecting,  184,  n. ;  and  see  Atiomey-General  v.  Carporaiion  of 
Plymouth,  9  Beav.  67. 

Title  to,  under  Preseription  Aot,  184  to  188. 
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WATERCOURSE— can/mwerf. 

Existence  of,  with  right  for  stranger  to  open,  does  not  admit  of  compen- 
sation, 64,  506. 
WATERWORKS  COMPANY. 

Agreements  to  sell  or  conveyance  to,  does  not  include  mines,  dbc,  unless   * 
named,  52,  97,  258. 
WAY. 

Rights  of,  undisclosed,  52,  54,  64,  379,  509. 

title  to,  under  Prescription  Act,  184  to  188. 

Necessary,  obstruction  of,  a  disturbance,  367. 
WEDLOCK. 

Child  born  in,  is  presumably  legitimate,  169. 
WEIGHTS  AND  MEASURES. 

Statutory  meaning  ol' expressions  referring  to,  not  alterable  by  evidence 
of  usage,  d^,  452. 
WHARF. 

And  jetty  sold,  and  no  title  to  j^tty,  506. 
WIDOW.    See  Married  Woman. 

Settlement  by,  before  marriage,  on  children  by  former  husband,  not 
fraudulent,  424. 
WIFE.    See  Married  Woman. 

Of  vendor,  holding  deeds,  not  a  proper  party  to  suit  for  specific  per- 
formance, 204. 

Purchase,  in  name  of,  an  advancement  437,  ei  seg. 

Vendor  whether  compellable  to  procure  concurrence  of,  498. 
WILFUL. 

Default,  as  respects  liability  to  iaterest,  299. 

what  is,  299,  n.  337,  n. ;  se^  Account,  Default, 

Refusal,  &c.,  of  statutory  owners,  Railway  Companies  do  not  pay 
costs  occasioned  by.  337. 
WILL. 

General  devise  in,  an  insufficient  root  of  title,  141. 

Copy  of,  should  accompany  abstract,  when,  145. 

What  evidence  of,  required,  157. 

When  to  be  proved  in  Equity,  158, 164,  468. 

When  to  be  produced  as  negative  evidence,  165,294. 

Not  affecting  the  estate,  received  as  evidence  of  intestacy,  168. 

Proved,  vendor  must  verify  abstract  by  ofiice  copy  of,  202. 

Registration  of,  eSier  time  fixed  by  Statute,  effect  of,  319,  400. 

Whether  purchaser  can  claim  copy  of^  on  completion,  316. 

Purchaser^  how  affected  by  contract,  see  Ch.  YII. 

or  by  conveyance,  387. 
WINDFALLS. 

Af\er  contract  belong  to  purchaser,  116. 
WITHDRAWAL. 

Of  unaccepted  ofTer^  admissible,  104. 
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WITNESS.     See  Attesting  Witness. 

Signature  as,  its  effect,  107. 
WOODLAND. 

CompeDsatioQ  for  sur&ce  deficiency,  on  sale  of,  308. 
WRONGFUL. 

Claim,  dx.,  when  a  breach  of  covenants  for  title,  367. 
YARD. 

Sold  with  house  and  no  title  to,  64. 
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